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Subiject: REQUEST FOR DIRECTED CERTIFICATION

SR
OF ASLB ORDER IN DIABLO CANYON
PROCEEDING

Purpose: To forward Governor Brown's request
for certification and to recommend
issuance of a Commission order denying
the request.

Discussion: On January 12, 1982, Governor Brown

requested the Commission to take direct
review of the Diablo Canyon Licensing
Board's December 23, 1981 decision
(Attachment 1) that the Board does not
have jurisdiction to consider any
"impacts or emergency planning of
earthquakes which cause or occur during
an accidental radiological release."
(Attachment 2). The Licensing Board's
ruling was based on the Commission's

December 8, 1981 order in the San Onofre

proceeding which held that the

Commission's "current regulations do not

require consideration of the impacts on

emergency planning of earthquakes which
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cause or occur during an accidental
radiological release." 1/ The request
for certification is an impermissible
interlocutory appeal to the Commission
and may simply be denied as such. We
recommend that the Commission do so. 2/
The issue is discussed in more detail

below.

The Diablo Canyon Board's December 23,
1981 order concluded that in view of the
Commission's San Onofre decision no
Licensing Board had "jurisdiction to
consider impacts on emergency planning
of earthqguakes which cause or occur
during an accidental radiological
release."” This ruling was reiterated in
the Licensing Board's January 11, 1982
denial of Governor Brown's Request for
Certification to the Commission.
(Attachment 4) Based on this reading of
San Onofre, the Board disallowed
Governor Brown's broadly worded
contention that "neither PG&E's onsite
plan nor the County or State offsite
preparedness plans address the
complications arising from attempting

The Commission also found that "... the proximate
occurrence of an accidental radiological release and an
earthguake that could disrupt normal emergency planning
appears sufficiently unlikely that consideration in
individual licensing proceedings pending generic
consideration of the matter is not warranted." In the
Matter of Southern California Edison, (San Oncfre
Nuclear Generating Station, Units 2 and 3), CLI-B81-33,
December 8, 1981.

The NRC staff has filed a response (Attachment 3)
opposing the request on the grounds that it does not
meet the test for taking up an interlocutory appeal.
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UNITED STATES OF AMERICA ?
NLCLEAR REGULATORY COMMISSION  _ . ¢zo2™’
' PR
Before Administrative Judges® =" 1A
John F. Wolf, Chairman
Gienn 0. Bright

Or, Jerry Kline SERVEY DEC 48 1981
In the Matter of i Docket Nos. §0-275 OL
§0-323 OL

PACIFIC GAS ANO ELECTRIC COMPANY g
(0table Canyon Nuclear Power Plant,
Units 1 and 2) ‘ December 23,

MEMORANDUM AND ORDER

On Wednesday, December 16, 1981, a conference of couns i”yAth
the members of the Board was held in the Nuclear Regulatory .
Courtroom in the East West Towers Building, Bethesda, Maryland.
Appearances were entered on benhalf of the Applicant by Bruce
Norton, Esq. and Philip Crane, 3r., €sq.; on benhalf of * 2 NRC
staff by William Olmstead, £sq.; on pehalf of California Governor
Brown, Lawrence Laupher, Esq. and Herbert K. Brown, Esa.} and on
behalf of Joint Intervenors, Joel Reynolds, Esq. ;

1. Impacts On Emergency Planning of Earthquakes.

The first question discussed was the effect of the
Commission's holding in {ts San Onofre decision of December 8,
1981, CL1-81-33. There the Commission held that current

regulations do not require consfderations of impacts on emergency
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V3
[

!




-2-

planning of earthquakes which cause accidental radiological
releases or which occur during such a release.

After the discussion the Board stated ‘its conclusion that
under the Commission’s ruling no licensing board, including this
one, has jurisdiction to consider impacts on emergency planning of
earthquakes which cause or sccur during an accidental radfological
release.

1. Adequacy of FEMA's findings.

The NRC Staff contends that the memorandum of November 17,
1681 to Brian Grimes of NRC from Richard W. Krim of FEMA centains
the finding that FEMA has been providing in sidﬁ1ar ca;es. which
indicates the status of emergency planning at the site in question
with regard to the planning standards in NUREG-0684. Under
§0.47(a)(1) NRC must give 2 rebuttable presumption to this FEMA
finding.

The NRC Staff also points out that the Memorandum of
Understanding between NRC and FEMA requires FEMA to make the
findings contained in the memor andum of November 17, 1981, It
further stated that nthe Commission has specifically, by adopting
our emergency planning rules and referring to that Memorandum of
Understanding 1ts statement of considerat16ns made 1t clear that
it pelfeves that that Memar andum of Understanding binds the NRC.
1f you refer to that Menorandum of Understanding it clearly
{ndicates in these the procedure will be followed for FEMA to
provide NRC findings with regard to NRC's dutiés under 50.47.°



On the basis of established and approved procedure the Board
will look to the Richard W. Krumm memorandum of November 17, 1981
as the FEMA finding needed to carry out 10 C.F.R. $0.47, It is
subject to being amended in the event that FEMA discovers new
operative facts in subsequent hearings or tests. ‘No operating
1icense shall fssue until 10 C.F.R. 50.47 is fully complied with,

1n view of the Board's decision, ctated above, Joint
Intervenor's request for certification to the Commission of a
question about the use of a "FEMA agency finding® or a "FEMA Staff
report® in carrying out 10 C.F.R. 50.47 1s denied.

111. Aoplicants motion to compel production of documents and the

state's claim of privilece.

Counsel for Governor Brown has been directed to submit in
camera all documents as to which privilege or frrelevancy is
claimed. |

Counsel has stated that he will do so as soon as he is able.
The Board's decision in this matter will await receipt of the
documebts in question.

1v. Joint Intervenors’ Revised Contantion on enyironmental

qualification of safety-related ecuipment.

On August 4, 1981, the Board {ssued 2 Memorandum and Order in
which we addressed, among others, Joint Intervenors' Contention
14, which was related to the environmental qualification of Class

1-E equiﬁment. The contention had been submitted in Joint
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Intervenors' Statement of Clarified Contentions dated June 30,
1981. The Board ruled as follows:

The Board, however, expects that Diablo Canyon will not be
per~‘tted to operate until the safety-related electrical

ant has been qualified in accordance with the mandates
o various general design criteria, as required by
reguiecion. Having said this, the Board does not see herein
a Jitigable issue set forth. This part of the contention is
therefore denied.

Joint Intervenors also contend that the staff has failed to

determine tha’ «ironmental qualification of Class 1E
eleci-ical ec v for full-power operation {s adequate,
and that the .. has not determined the adequacy of the

radiation qualification of safety-related equipment. Joint

Intervenors are quite correct in this assertion. The Staff

has stated (SER, Supp. 13, P. 7-1; SER, Supp. 14, p. 3-8)

that the Staff evaluation of these matters will be presented

in & following SER supplement. The Board, therefore, will

allow Joint Intervenors, {f they sc desire, to file a

contention on these matters setting forth specific areas of

{nadequacy ‘he Staff's evaluation to be contained in &

forthcoming supplement. The contention will be due

fifteen days after service of the SER supplement.
Supplement No. 15 to the SER was issued on October 2, 1881, and
the Joint Intervenors submitted their Revised Contention on
Environmental Qualification on October 23, 1981,

The Board has carefully reviewed the revised contention. The :
Board had allowed the submission of the revised contention solely
on the grounds that, as of that witing, there was no evaluation
of the qualification of Class 1-€ equipment presented in the SER
or any of its supplements. We were concerned, therefore, that the
SER would be 2 complete document which responded to the Commnission
Memorandum and Order, CL1-80-20, dated May 23, 1980, which

required qualification of safety-related equipment as set forth in



NLREG-0588. The Joint Intervenors intarpreted the Board's ruling
as being much broader than the Board had intended, and has
attem,ted to include arguments about the Staff's acceptance of the
proposed qualification procedures. The Board had specifically
ruled on such arguments in the first paragraph of our order, as
set forth above. The only specific reference to a deficiency in
SSER No. 15 made by Joint Intervenors was to lack of reference to
Reg. Guide 1.97, Rev. 2, which reference is not required by
NUREG-0588.

1n consideraticn of the above, the Board finds no merit in
Joint Intervenor's argument, and the Revised Contention is
dented.

V. Discovery of prospective excert testimony.

At the conference Applicant served on the Board and Counsel
depesitions by Miguel A, Pulide and Shelden C. Plotkin (Joint
Intervenors proposed experts), together with 2 memorandum “Re:
Denial of Discovery of Expert Opinion.® Without any proof, save
the depositions, Counsel for Applicant made an oral motion
requesting "that the testimony of the Joint Intervenors and the
Governor's expert witnesses be limited to those op1n1on§ that they
were able to express at the time the time of their deposition or
in their answers 1O {nterrogatories that have been filed to date

and that they not be allowed to come up with new opinions based

upon facts that they were unable to discover through the discovery

process.”



Counsel for the Governor and the Joint Intervenors contested
the charge levied by Applicant's Counsel. The Joint Intervenors
stated their willingness to cooperate with further discovery
attempts in this area. The precise situation regarding the
deposition of the Governor's experts was not made clear by
Applicant's counsel.

The Chairman denied the motion for lack of probative
evidence, However, {t {s not his purpose to 1imit discovery of
expert testimony, nor to eliminate such testimony by imposing the
sanctions sought by the Applicant. Accordingly, the Governor's
Counsel and the Joint Intervenors' Counsel will serve, as soon as
possible, and no later than January 9, 1981, the written testimony
of 1ts expert witnesses. The written testimony shall include the
subject matter on which the expert is expected to testify and the
substance of the facts and opinions to which the expert is
expected to testify and summary of the grounds for each opinfon.
The qualifications of the witness as an expert shall be stated iIn
detail. Each expert will, of course, be subject to voir dire by
opposing counsel or the Board, if necessary.

The Board is well aware of the tight schedule of eventslthat
was agreed to by the parties and the extenuating circumstances
faced by the Joint Intervenors. The situation calls for
coordination and avoidance of mere technical positions regarding

time.
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V1. Specificity of Contention 1.

Contention 1 as restated by the Board reads:

PGLE and the combined onsite, state and loca)l emergency
response plans and preparedness do not comply with 10
¢.F.R. 50.33(9); §0.47 and revised Appendix E to

Part 50.

At the ;onference held December 16, 1981, NRC and PGLE
counsel regquested the Board to refine Contention 1 in order to
make it more specific 1n‘the 1ight of discovery which has now
taken place. Joint Intervenors indicated that they were satisfied
with the broad wording of Contention 1, but they reaf firmed that
their specific concerns about emergency planning were set forth in
their statement of clarified contentions which was filed with the
Board June 30, 1981. Tr. 11530.

{n {ts Memorandum and Order of August 9, 1981 the Board
restated Joint Intervenors Contention 1 in its present form rather
than admit approximately 3 pages of detailed concerns labeled (2)
through (n) to be litigated in the full power proceeding. The
Applicant and sraff are of course free to file motions for summary
disposition on any of these concerns of Joint Intervenors for
which they believe there is no genuine issue of material fact.

The Board concluded in the conference of counsel that it is
without jurisdiction to consider issues related to the effects of
earthquakes on emergency planning. Tr. 11446. Accordingly, Joint

Intervenors issue (h) is outside the scope of the full power

hearing and need not be addressed further.



The 1§sues of emergency planning are inherently broad and
complex and the Board expects the Staff and Applicant to address
these issues at the hearing guided by the planning standarcs
contained in 10 C.F.R. §0.47 and further explained in NUREG-0654.
ln(ormat%on on the current status of Applicant's compliance should
be presented for each standard.

With these cIArffications the Board sezes no need to further
refine Contention 1.

V11, Agreements by parties.

Counsel for Governor Brown stated they would be willing to
produce state employees=--but they would have to confef with them
first--Applicant will furnish a list. It {s assumed by the Board
that Counsel for Applicant will produce employees of PGLE under
the same conditions if lntervenors find need for them as
witnesses.

Counsel for Applicant agreed, in response to Joint
{ntervenors' motion of November 6, 1981 to compel answers to
interrogatories, that he wou'd furnish Joint {ntervenors with all
the information that Applicant or {ts counsel or their agents or
consultants have with respect to the SO called EPR] program on
valve testing.

The parties agreed that they would supply to the Board their
preferred order of 1itigation of the contentions.

On this th day of December, 1981 it is

ORDERED



a b

1. That the motion of the Joint Intervenors to include their

revised contention on envﬁronmenta1 qualification of safety

related equipment is denied.
2. That the FEMA finding contained in Krim's Memorandum of

November 17, 1381 is adequate and may be used by NRC as a

rebuttable presumpt ion.,

THE ATOMIC SAFETY AND
LICENSING BOARD

nF. wolt,
ADMINISTRATIVE JUDGE

. 0 : Jg/?'

enn 0. brignt
ADMINISTRATIVE JUDGE

S; i Kﬂ,. :
AN iE?iAH%‘me s %?".'""" ;

{ssued and Entered this

23rd day of December 1981.
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’ NUCLEAR REGULATORY ‘COMMISEION surinen

BEFORE TEE COMMISSION

B PN rae

In the Matter of

bocke: Nos. 50-275 O.L.
50-323 0.L.

PACIFIC GAS AND ELECTRIC COMPANY

(Diablo Canyon Nuclear Power FPlant,
~Units 1 and 2)

REQUEST FOR DIRECTED CERTIFICATION OF ASLB ORDER
DISCLAIMING JURISDICTION OVEIR EFFECTS OF
EARTHQUAKES ON EMERGENCY PLANNING AND FOR
' EXPEDITED CONSIDEPATION

By Memorandum and Order dated December 28, 1981 ("Order"),
the Licensing Board ruled that it does not have jurisdiction
"«o consider impacts on emeIgancy §1anning of earthquakes which
cause or occur during an accidental radiological release." Orde
at 2. The Board concluded that this ruling.was mandated by the
Conmission's December 8, 1981 decision in the San Onofre proceed
see CLI-81-33.~

Gerrnor rown requests that the Com@ission direct cer:ifi;
tion of the Licensing Board's decision and take cognizance cf t;
important issue raised thereby for the following reasons:

1. The complicating effects of an earthquake on energency
planning have Deen introduced as a factual issue in this pioceed
by the p-ovisions of PG4Z's own Emergency Plan. Thus, PGiI's
Emergency Plan itself provides that an initiating event for the
Emergenéy ?lan is both an earthguake ;greater than O2E levels" :
an e#:thqﬁake "greater than S5E levels."” See PGiE E&argency Pi;

rable .4.1-1, pp. 11 and 15. Since PGiZ Elaims to have planned

4 By Order of January 11, 1981, which was read by' ASL8's sec::
to the Governor's counsel, the Board did not certify the su

‘ {ssue to the Commission.




2.

the potentially serious complications of an earthquake on nearby
faqlts, including the proximate Bosg'x fault, the Governor shouléd
be permitted to examine the adeguacy of PGSE's planning and the

accuracy of PGaE's claims. Surely, the Commission's December §

Order in San Onofre should not be construed so as to dissuade, oz

indeed prevent, PGiE from planning and preparing'fo: opé vcoy

earthquake events that PGiE has macde "initiating events® for its

Emergency Plan. And, surely the Commission could not have intende

the Stz+te whose resources would be reguired du*lng a radzolooxca‘

emergency to be barred from participating on this cruciadl issue.
2. On October 13, 1981, Governor Brown teques:od.the Qom-

mission to provide the Governor with an opportunity to comment if

the Commission intended its ruling in San Onofre to have preceden-

tial effect on the Diablo Canyon proceeding. See Attachment., The

Commission did not provide such opportunity to the Governot, thus

suggesting that the Commission did not intend its San Onofre rulii;

te bind the Board in Diablo Canvon. Instead, the Commission's ac=:

in San Onofre leaves room for the Commission to make a finding tha-

the circumstances of Diablo Canvon require consideration of earth-

quike consequences on emergency preparedness. -

3. The central issue in the Diable Canyon proceeding has bes:r
and remains the expected effects of a major earthcu;ke on the nea:r:
Hosgri ‘au‘t, which PG&E overlooked in sxt‘ng the Diable Canyon pla?
Obvious ootent1a1 e‘fects of such an earthquake would be on roads,
bridges, and other elements of the public 1nfrast:uctuée.tha: are
c;uciai to evacuation and other protective actions in the event of

a radiological emergency. For example, if a critical bridge along

S -
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an evacuation route from th§ piablo Canyen piant were seriously
damaged by an earthquake, the evacuation route itself would be
rendered unusable. Assuming the loss of such an evacuation route,
would the Commission still want the plant to operate? The answer
would presumably be no, because the evacuation route which supported
licensing of the plant would no longer exist, anéd the public health
and safety standard thus could not be met. Unless the Licensing
Board's Decembder 23 Order is reversed by the Commission, this critical
issue will be precluded from the hearing. |
Because the hearing is scheduled for January 19, the Governor

reqguests expedited consideration of this matter. If the Commission
were to rule for the Governor, the January 19 hearing date could
etill be met, because all parties to the proceeding have received
the TERA report commissioned by PG&E to analyze fhe effects of ear-th-
guakes on emergency planning and necessary discovery has already been
completed.

Respectfully submitted,

Byron S. Georgiou

legal Affairs Secretary

Governor Brown's Office
state of California

Beroert R. Brown

Lawrence Coe Lanpher
KIRKPATRICK, LOCKHART,

HILL, CHERISTOPHER & PHILLIPS
1900 M Street, N. W.
Washington, D. C. 20036

Counsel for Governor Edﬁund G. Brcwn J:l
of the State of California

January 12, 1982
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMHISSION

BEFORE THE COMMISSION
In the Matter of

PACIFIC GAS AND ELECTRIC COMPANY Docket Nos. 50-275 0.L.
50'323 O.L.
(0iablo Canyon Nuclear Power Plant, ‘
Unfts 1 and 2) ’

NRC STAFF RESPONSE TO GOVERMOR BROWN'S
JANUARY 12, 1982 REQUEST FOR DIRECTED CERTIFICATION

I. INTROOUCTION

On January 12, 1982, Governor Brown filed with the Commission, a "Re-

quest for Directed Certification of ASLB Order Disclaiming Jurisdiction Over
Effects of Earthquakes on Emergency Piannini and.;or Expedited Consideration”
(Request). Therein, the Governor seeks directed certification by the Commis-
sfon of the Licensing Board's ruling that 1t lacked jurisdiction to consider
in this proceeding the impacts on emergency planning of earthquakes which
cause or occur during an accidental radiological release. Licensing Board's
Hemarandum and Order, December 23, 1981.1/ Briefly stated, Governor Brown
argues that PG&E has itself placed this matter in controversy by reference

to earthquakes in {ts emergency plan, that consideration of this fssue is

not foreclosed by the Comissfon's recent decisfon in the San Onofre pro-
ceeding, and that the fssue sought to be raised is critfcal in the context

of this proceeding.

Yy The Governor's Request erroneously makes re.erence to a Memorandum and
Order dated December 28, 1981,



For the following reasons, the NRC Staff opposes the Governor's

Regquest.

11. BACKGROUND
On December 8, 1981._the Commission in its Memorandum and Order in

Southern California Edison Company (San Onofre Nuclear Generating Station..

Units 2 and 3), CL1-81-33, NRC , determined that pending generic

consideration of this matter, "the proximate occurrence of an accidental
radiological release and an earthquake that could disrupt norhal emargency
planning appears sufficiently unlikely that consideration in individual
licensing proceedings . . . is not warranted® (S1ip op. at 2-3).

Thereafter, on December 23, 1981, the Atomic Safety and Licensing
Board presiding in this proceeding fssued a Hemorandum and Order
memorializing a z2~“arence of counsel and the Board held on Decemborlls.
1981 at which discussion was had regarding, inter alfa, the cffect of the
Commissfon's San Onofre Memorandum and Order. (Tr. 11,445-11,451). The
Licensing Board concluded that "under the Commissfon's ruling no licensing
board, including this one, has jurisdiction to consider impacts on emergency
planning of earthquakes which cause or occur during an accidental radiological
release.* (Memorandum and Order at 2; see also Tr., 11,445-11,446 and 11,450,
11,451).

On January 6, 1982, Governor Brown filed a "Request for Certification
of ASLB Order Disclaiming Jurisdiction Over Effects of Earthquakes on
Emergency Planning and for Expedited Consideration,” with the Licensing

Board seeking, on the same bases as advanced in support of the {instant
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Request, certification of the Licensing Board's December 23rd ruling to
the Appeal Board., This Request waé denfed by the Board on January 11, 1982.

On January 12, 1982, the Governor filed the subject request with the Commis-
sion.g/

111. DISCUSSION
A. The standards to be applied in determining whether an interlocutory
appeal will be considered have been stated to be where the ruling efther
(1) thrzatened the party adversely affected by ft with frmediate ird serious
{rreparable impact which, as a practical ratter, could not be allev'ated by
later appeal, (2) affected the basic structure of the proceeding in a
pervasive or unusual manner, or (3) presents a significant legal or policy

question on which Commission guidance is needed. . Public Service ‘ompany of

Indiana (Marble Hill Nuclear Generating Statfon, Units 1 and 2), ALAB-405,
§ NRC 1190 (1877), U.S. Nuclear Regqulatory Commission Statement of Policy on

Conduct of Licensing Procesdings, dated May 20, 1881, at p. 7); see also

Houston Lighting & Power Comoanj (Allen$ Creek Nuclear Generating Station,
Unit No. 1), ALAB-635, 13 NRC 309 (1981). The {nstant request for certifi-

cation fails to address these tests. Most significantly, moreover, the
subject matter of the ruling regarding which the Governor seeks directed

certification is one upon which the Commissfon has just recently spoken in

g/ Pursuant to 10 C.F.R. §§ 2. 718(4), 2.730(f), and 2.785, this Request
chould have been filed with the Appeal Board as a request for referral,
rather than with the Commission. Pennsylvania Power and Light Co.

. (Susquehanna Steam Electric Statfon, Units 1 and Z2), CLI-80-17, 11 NRC
678 (1980). The Governor makes no argument that exceptional circum-
stances warrant Commissfon involvement in this matter.




" 4'.
the context of the SQn Onofre proceeding. The action taken by the L1éens1ng
Board is wholly consistent with guidance already provided by the Commission
and raises no new legal or policy question on which further guidance from
thé Comnission, or for that matter, from the Appeal Board, is needed.

We turn now to a discussion of the several arguments advanced by the
Governor. | :

B. The Governor first argues that consideration of this issue in this
proceeding is appropriate in 1ight of certain references in PG&E‘s own
emergency plan to earthquakes. Simply stated, the Governor's relfance on
such references is misplaced. Contrary to the Governor's assertion, the
cited references to Table 4.1-1 do not purport to reflect planning for the
complications of an earthquake. Rather, as the Governor more accurately
notes, earthquakes are included in the emergency gplan (in Tadle 4.1-1 at
pp. 11 and 15) merely as "inftiating events.® In particular, the emergency
plan provides that the occurrence of an earthquake greater than 0.2 g (i.e.,
greater than the Operating Basis Earthquake) requires fnitiation of an
Alert (1¢. at p. 11), and the occurrence of an earthquake greater than
0.75 g (1.e., greater than the Safe Shutdown Earthquake) requires inftiation
of a Site Area Emergency (Id. at p. 15), consistent with the guidance set
forth in NUREG-0654, Appendix 1. In nefther of the fnstances cited by the
Governor is any planning provided for the complicating effects of these

events on implementation of the emergency plan; these events are only
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triggering 1eveis. Accordingly, the bases referenced by the Governor are
not supportive of his pos1t$on.§/ |

The.second argument advanced by the Governor {s that by declining to
provide him with an opportunity to comment to the Commission during its
consideration of the matter in the context of the San Onofre proceeding,
the Commission did not intend its decision therein to b1pd the Board in
Diablo Canyon. Indeed, the Governor states, the Commission's decision in
San Onofre "leaves room for the Commission to make a finding that the cir-

cunstances of Diabloe Canyon require consideration of earthquake consequences

‘on emergency preparedness.” (Request at 2). The mere fact that the Com-
mission did not grant discretfonary leave to a non-party to the San Onofre
proceeding to offer comment does not permit the {nference the Governor would
have us draw, particularly in light of the Commisefon's clear statement of
the generic nature of its determination (see quoted language supra at p. 2).
Furthermore, “he very essence of the Commissfon's decision fis fts determi-
nation that corsideration of this matter 1s not required by the existing
Comission rejulations: “the Cowmfss1oﬁ'has decided that {ts current regu-
lations do not require consideration of the impacts on emergency planning

of earthquakes which cause or occur during an accidental radiological

Y With respect to the TERA report referred to by the Governor (Request
at 3), the Staff would note that it was prepared for PGAE in response
to a request by the Staff dated December 16, 1980. The Staff, at that
time, had requested information for all nuclear facilities in Cali-
‘fornia and Oregon regarding the complicating effects of earthquakes and
volcanic activity, respectively, on emergency preparedness, &s part of
.an effort to consider this matter prior to the Commission's San Onofre
decision. The existence of such report has no bearing on the propriety
of considering the fssue the Governor seeks to litigate.



release.” (S11p op.'at 1). The regulations to which the Commission made
reference are, of course, equally applicable to all preceedings and
facilities. The Commissfon further stated that:

' Whether or not emergency planning requirements'should be amended

to include these considerations is a question to be addressed on
a generic, as opposed to case-by-case basis.

* ® * - -

The Commission will consider on & generic basis whether regu-

lations should be changed to address the potential impacts of

a severe earthquake on emergency planning.4/
(S1ip Op. at 1-2). The Comnission's conclusfon simply Teaves no room for
the Governor's arguments that {t was not intended to be universally applied.

Furthermore, to the extent that the Governor is suggesting that there
are factors peculiar to Diablo Canyon which "leaves room . . . to require
consideration of earthquake consequences on emerggncy preparedness” (Request
at 2), he has fafled to articulate any such factor. 1n light of the San
Onofre decision, the Governor's proposal to consider this mafter amounts to
a challenge to the Commission's regulations which 1mposés on him a burden
of demonstrating that spetial circumstances exist warranting waiver or
exception from a rule or regulation. 10 C.F.R. § 2.758. The Governor has
not even addressed let alone satisfied this burden.

The fina) ‘argument presented by Governor Brown does not, in fact,

relate in any way to the jurisdictional question which the Governor has

Yy The discussion in the Commission's San Onofre decision 1s generally
couched in terms of “severe earthquakes" (see Memorandum and Order
at 2). However, the breadth of the conclusion applies to "con-
sideration of the impacts on emergency preparedness of earthquakes
which cause or occur during an accidental radiological release®
(1d., at 1) frrespective of their size. A
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requested be certified to the Commission. The Governor presents several
factua) arguments which he belfeves make ft mperative that the effects

of earthquakes on emergency plans be considered. There is no factual or
legal basis, nor is any suggested by Governor Brown, for such arguments
creating jurisdiction fn the Licensing Board or otherwise warranting the
Commission's intercession at this juncture. See Susquehanna at 679, supra,
fn. 2. Furthermore, the factua)l matters raised by the Governor are sub-
stantively no different than those before the Cormission in San Onofre.

As the Commission specifically noted in determining that the consideration
of the effects of earthquakes on emergency plans was not warranted in
indfvidual proceedings, the occurrence of an accidental radiological release
and an earthquake that could disrupt normal emergency planning are unlikely
(1d. at 2). The Governor has not presented any factual or legal basis for
departing from this conclusion (see 10 C.F.R, § 2.758).

1v. CONCLUSION
The Commission's December 8, 1981 decisfon fn San Onofre removes from
the jurisdiction of the Licensing Board the question of the effects on
emergency plans of earthquakes occurring simultaneously with a radiological
emergency. That decision is clearly meant to apply to all the Commissfon's
licensing proceedings., Governor Brown has not presented any basis in law
or fact for finding that the San Onofre decisfon does not apply to the

Diablo Canyon proceeding. There is, therefore, no basis for reversing the

Licensing Board's conclusion that it did not have Jurisdiction to consider



the effects of earthquakes on the Diablo Canyon emergency plan and the
Governor's Request for Directed Certification should be denied.

Respectfully submitted,

//,,%,JM

William J. Olmstead
Deputy Chief Hearing Counsel

Dated at Bethesda, Maryland
this 20th day of January, 1982
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UNITED STATES OF AMERICA OMKETES
NUCLEAR REGULATORY COMMISSION i

Before Administrative Judges: :
John F. Wolf, Chairman B2 IW12 A0
Glenn 0. Bright
Or., Jerry Kline £: F SgLne
SUL'\. l‘l :.. .-l

SERVED Jan 1z 822

Docket Nos. 50-275 OL
50-323 OL

In the Matter of:

PACIFIC GAS AND ELECTRIC COMPANY
(Diablo Canyon Nuclear Power Plant,

Units 1 and 2) January 11, 1981~

MEMORANDUM AND ORDER

Counse) for Governor Brown of California have filed a "Request for
Certification of ASLB Order Disclaiming Jurisdiction Over Effects of Earth-
quakes on Emergency Planning and Expedited Consideration." The request was
dated January 6, 1982. It was in response to the Board's Order dated
December 23, 1382 in which it was held, 12351;51133 that based on the Com-
mission's ruling in the San Onofre matter (CLI-81-33) the Board has no
jurisdiction "to consider impacts on emergency planning of earthquakes
which cause or cccur during an accidental radiological release.”

Under the rules of practice, the presiding officer may "certify .
questions to the Commission for its determination iither in his discretion
or on direction of the Commission" (10 CFR § 2.178).

The rules also provide that when in the presiding officer's judgment
a prompt decision is necessary "to prevent detriment to the public interest

or unusual dealy or expense, the presiding officer may refer the matter to

the Commission."



Here, the circumstances are such, namely; that the plant will not be
completed until the second half of 1982, and therefore a prompt decision now
is not necessary.

1t {s clear that a decision in regular course by the Commission in
response to an appeal from the Board's final initial dec1§10n. when fssued,
will not be a detriment to the public.nor will it cause unusual delay or
expense. A resurrection of the "earthquake* issue at this juncture would
undoubtedly require that the hearing beginning or January 19, 1982 be
delayed (Cf 100 FR 2.730 (g)). More compelling is the fact that the San
Onofre ruling, in th; Board's judgment, is unambiguous and the Board's
original decision, which rests on it, was therefore correct.

Acco dingly, it is

ORDERED

that the Request for certification is denied.

FOR THE ATOMIC SAFETY AND
AND LICENSING BOARD

-
~pohn F. Wolf, Chairman
Administrative Judge

Al
ETenn 8. Brignt 2

Administrative Judge

[ssued and entered at Bethesda, M

this 11th day of December 1982.
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