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Specification (TS) Surveillance Requirement § 4.8.1.1.2h(6)(¢) to permit the high jacket
water temperature trip to be bypassed to minimize the potential for spurious diesel
generation trips in the emergency start mode. On July 23, 1990, Georgians Against
Nuclear Energy ("GANE") filed a petition to intervene. By responses dated August 7,
1990, and August 13, 1990, the Applicant and the NRC Staff, respectively, opposed the
petition,

On August 16, 1990, the Licensing Board designated to rule on the petition issued
"Memorandum and Order (Intervention Petition)," LBP-90-29, 32 NRC 89 (1990). In
LBP-90-29, the Licensing Board stated that the Petition "fails to include an adequate
demonstration of standing" and fails to set forth how the interests of the organization or
its members would be affected by the proceeding. 32 NRC at 91.92. The Board noted
that GANE's petition was saved from summary dismissal only because 10 C.F.R,
§ 2.714(a)(3) allows petitioners to amend their petitions without leav: of the Board until
15 days prior to the first prehearing conference in the proceeding. 32 NRC at 93. It
further provided that GANE might supplement its petition to show standing and submit
contentions by September 4, 1990.

GANE filed its supplement pursuant to the schedule established in LBP-90-29,
and the Applicant and Staff filed responses opposing GANE's contentions as inadmissible
under the criteria of 10 C.F.R. § 2.714.

A special prehearing conference was held on September 19, 1990. During the
course of the conference, the Board indicated, in passing, that GANE's ¢  2ntions were
lacking in basis, but, nevertheless, failed to rule on them. See, eg, Tr. 73. When the

Board indicated that it had concerns that it might refer to the Commission, the Staff
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No imervenor has been admitted into this proceeding. No contention has been
admitted into this proceeding, and there is no basis for discovery hierein. The fact that
the discovery is at the instance of an adjudicatory board trying t find whether a
significant issue exists, rather than at the instance of a intervenor trying to formulate
contentions, is not material. In either event, it is only after contentions are admitted that
discovery can be had. See Pery, supra; Waterford, supra.

Nor may the Board, under its sua sponte authority, seek the information here
sought. It is only in ongoing proceedings that boards may raise such matters. 10 C.F.R.
§ 2.760a. Further, under the regulations of the Commission, a board must make findings
that & serious safety or environmental issue exists before engaging in an inquiry sua
sponte. Id. See also, Texas Utilities Generating Co. (Comanche Peak Steam Electric
Station, Units 1 and 2), CLI-81-24, 14 NRC 614, 615 (1981). No such findings have been
made here, and no authority exists to propound sua sponte inquiries at this time. See
Waterford, 23 NRC at 7.

Further, the Board has impermissibly embarked upon a course of overseeing the
Staff in the performance of its administrative functions. See Carolina Power and Light
Co., (Shearon Harris Nuclear Power Plant, Units 1, 2, 3 and 4), CLI-80-12, 11 NRC 514,
516 (1980). Before admitting intervenors into the proceeding or admitting contentions
for litigation, the Board, first in its Order of October 2, 1990, and again in its Order of
January 22, 1991, propounded questions dealing both with the license amendment here
involved and Staf/ generic reviews concerning diesel generators.

In its Orcer of January 22, 1991, the Licensing Board has directed the Staff to

address such matters as how the Staff can justify an "exemption” to a regulatory guide,
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commented on what may or may not satisfy a regulatory guide, made inquiries on other
plants, and asked the Staff about possible enforcement actions (January 22, 1991 Order,
at 3)7 As the Appeal Board stated in another proceeding:

Another questionable action is the Presiding Officer's several requests to
the NRC staff, which come close to oversight of the staff's work. . . . But
as the Commission explained in Carolina Power and Light Co. (Shearon
Harris Nuclear Power Plant, Units 1, 2, 3, and 4), CLI1-80-12, 11 NRC 514,
516 (1980, adjudicatory boards are not authorized to "direct the staff in
performance of [its] administrative functions." There is no reason to assume
that this principle, which simply recognizes the inherently different functions
of the technical staff and neutral adjudicators, would not apply equally to
presiding officers in Subpart L proceedings. This does not mean, however,
that the Preciding Officer must ignore matters that raise serious safety
questions. As discussed supra . . . there is a mechanism for bringing .uch
matters to the Commission's attention, 10 CF.R. § 2.1251(d). See also
Shearon Harris, 11 NRC at 517,

Rockwell Intermational Corp. (Rocketdyne Division), ALAB-925, 30 NRC 709, 721-22
(1989) (footnotes omitted); see also Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1) CLI-82-31, 16 NRC 1236 (1982); ALAB-772, 19 NRC 1193, 1263 (1984),
reversed in pan on other grounds, CLI-85-2, 21 NRC 282 (1985). In addition, it is noted
that this Board has no authority to examine what action the Staff proposes to tuke in
regard to enforcement actions. See January 22, 1991 Order at 3; ¢f. Three Mile Island,
CLI-82-31, 16 NRC at 1238. The Board does not have the authority to oversee the

Staffs performance of its functions and the Order of January 22, 1991, must be

reconsidered for this reason also.

*The Board's questions to the Staff are also objectionable because Regulatory Guides
are not requirements and an exemption is not needed where a licensee does not propose
to follow regulatory guidance. Petition for Emergency and Remedial Action, CLI-78-6,
7 NRC 400, 406-07 (1978); Philadelphia Electric Co. (Limerick Generating Station, Units 1
and 2), ALAB-819, 22 NRC 681, 737 (1985).



V. MOTION

For the reasons discussed, .. e NRC Staff moves the Licensing Board to reconsider
its Order of January 22, 1991, because it had no authority to engage in discovery prior
to the admission of an intervenor and contentions, because it has not issued the findings
requii *d to precede such sua sponte inquiries, and because the Board has undertaken
to oversee the Staff in the performance of Staff functions. The Board should stay the
effectiveness of the Order pending a decision of the instant motion. Issuance of such a
stay will prevent important issues from becoming moot by the Order's becoming effective
by its own terms,

Respcctfully submitted,

Hbo\aB&w\f
Ann P, Hodgdon

Counse!l for NRC Staff

Dated at Rockville, Maryland
this 4th day of February, 1991



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of )
GEORGIA POWER COMPANY, er al ) Docket Nos. 50-424-OLA
) 50-425-OLA
(Vogtle Electric Generating Plant )
Units 1 and 2) )
NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorney enters an appearance in the
above-captioned matter. In accordance with 10 CF.R. § 2.713(b), the following
information is provided:

Name: - Ann P. Hodgdon
Address: - U.S. Nuclear Regulatory Commission

Office of the General Counsel
Washington, D.C. 20555

Telephone Number: - (301) 492-1587

Admission: - US. Court of Appeals, District of
Columbia

Name of Party: - NRC Staff

Respectfully submitted,
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Ann P. Hodgdon /
Counsel for NRC Staff "

Dated at Rockville, Maryland
this 4th day of February, 1991
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In the Matter of ) gy
) Docket Nos. 50.424-OLA
GEORGIA POWER COMPANY, et al ) 50-425-OLA
3
(Vogtle Eleciric Generating Plant, )
Units 1 and 2) )
)

I hereby certify that copies of "NRC STAFF MOTION FOR RECONSIDERATION OF
LICENSING BOARD'S ORDER OF JANUARY 22, 1991 AND REQUEST FOR
STAY" and "NOTICE OF APPEARANCE" for Ann Hodgdon in the above-captioned
proceeding have been served on the following by deposit in the United States mail, first
class, or as indicated by an asterisk through deposit in the Nuclear Regulatory
Commission's internal mail system, this 4th day of February, 1991.

Charles Bechhoefer, Chairman®
Administrative Judge
Atomic Safety and Licensing

Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20558

James H. Carpenter*
Administrative Judge
Atomic Safety and Licensing
Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Emmeth A. Luebke
Administrative Judge

5500 Friendship Boulevard
Apartment 1923N

Chevy Chase, Maryland 20815

Arthur H. Domby, Esq.
Trautman, Sanders, Lockerman
and Ashmore

Candler Building, Suite 1400
127 Peachtree Street, N.E.
Atlanta, Georgia 30306




Ernest L. Blake, Jr.

Shaw, Pittmun, Potts, and Trowbridge
2300 N Street, NW,

Washington, D.C. 20037

Director,

Environmental Protection Division
Department of Natural Resources
208 Butler Street, S.E.

Suite 1252

Atlanta, Georgia 30334

Atomic Safety and Licensing
Board Panel*® (1)

U.S. Nuclear Regulatory
Commission

Washiagton, D.C. 20555

Atomic Safety and Licensing
Appeal Panel® (6)

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

Stewart D. Ebneter, Esq.
Regional Administrator

USNRC, Region 11

101 Marietta St., NW,, Suite 2900
Atlanta, Georgia 30303

Adjudicatory File* (2)

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Office of the Secretary® (2)

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Attn:  Docketing and Service Section

Georgians Against Nuclear Energy
P.O. Box 8574
Atlanta, GA 30306

Ms. Glenn Carroll
139 Kings Highway
Decatur, GA 30307

Mr. James A. Bailey
Manager - Licensing

Georgia Power Company
Post Office Box 129
Birmingham, Alabama 35201

Counsel for NRC Staff



