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PREFACE |
1

This is the thirty-sixth volume of issuances (1 - 3%) of the Nuclear Regulatory i
iCommission and its Atomic Safety and Ucensing Boards, Administrative law
*

Judges, and Office Directors. It covers the period from July 1,1992 - December
31,1992.

Atomic Safety and Ucensing Boards are authorized by Section 191 of the <

Atomic Energy Act of 1954.nese Boards, comprised of three members conduct [
adjudicatory hearings on applications to construct and operate nuclear power j

plants and related facilities and issue initial decisions which, subject to internal i

review and appellate procedures, become the final Commission action with respect .

to those applications. Boards are drawn from the Atomic Safety and Ucensing |
Board Panel, comprised of lawyers, nuclear physicists and engineers, environmen-
talists, chemists, and economists. ne Atomic Energy Commission first established i

Ucensing Boards in 1%2 and the Panel in 1%7. |

Beginning in 1%9, the Atomic Energy Commission authorized Atomic Safety
and Ucensing Appeal Boards to exercise the authority and perform the review i

functions which would otherwise have been exercised and performed by the ,i

Commission in facility licensing proceedings. In 1972, that Commission created an
Appeal Panel, from which are drawn the Appeal Boards assigned to each licensing ;

proceeding.ne functions performed by both Appeal Boards and Ucensing Boards _i
were transferred to the Nuclear Regulatory Commission by the Energy !

Reorganization Act of 1974. Appeal Boards represent the final level in the
administrative adjudicatory process to which parties may appeal. Parties, however,

'

are permitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various decisions
or actions of Appeal Boards.

On June 29,1990, however, the Commission voted to abolish the Atomic Safety
and Ucensing Appeal Panel, and the Panel ceased to exist as of June 30,1991, in

*

the future, the Commission itself will review Ucensing Board and other i

adjudicatory decisions, as a matter of discretion. See 56 Fed. Reg. 29 & 403 (1991).
He Commission also has Administrative Law J udges appointed pursuant to the

Administrative Procedure Act, who preside over proceedings as directed by the
Commission. ,

The hardbound edition of the Nuclear Regulatory Commission Issuances is a i

final compilation of the monthly issuances. It includes all of the legal precedents
for the agency within a six-month period. Any opinions, decisions, denials,
memoranda and orders of the Commission inadvertently omitted from the monthly ;

softtx)unds and any corrections submitted by the NRC legal staff to the printed |
'

softbound issuances are contained in the hardbound edition. Cross references in
the text and indexes are to the NRCI page numbers which are the same as the page

,

numbers in this publication.
Issuances are referred to as follows: Commission--CU, Atomic Safety and

Licensing Boards-LBP, Administrative Law Judges--AIJ, Directors' Decisions-
DD, and Denial of Petitions for Rulemaking-DPRM.

He summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal significance. !
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Cite as 36 NdC 1 (1992) CU-92-10 $

t

UNITED STATES OF AMERICA.
'

NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
,

Ivan Selin, Chairman
Avaneth C. Rogers

tJames R. Curtiss
Forrest J. Remick
E. Gall de Planque

,
.

,

in the Matter of Docket Nos. 50-498 ;

50-499

HOUSTON UGHTING & POWER ,

'

COMPANY, et al.
(South Texas Project, Units 1

and 2) July 2,1992
i

!
e

The Commission denics the motion of Ilouston Lighting & Power Company
to modify or quash ten (10) Office of Investigations' (01) subpoenas issued !

to certain South Texas Project employces and management officials in an
investigation concerning Thomas J. Saporito, Jr. 01 issued the subpoenas !

after those individuals attempted to condition their voluntary testimony. ' Die
,

Commission finds that Ol's refusal to guarantee as a precondition to a com; riled
interview that a witness will unequivocally receive a copy of his transcript does

"

not violate the Administrative Procedure Act.

ADMINISTRATIVE PROCEDURE ACT: 5 U.S.C. 5 555(c) .

(INVESTIG ATION TRANSCRIPTS)

Transcript rights granted under section 555(c) of the Administrative Procedure ,

Act do not extend to testimony voluntarily given. United States v. Aiurray,297
F.2d 812, 821 (2d Cir.1962); Att'y General's Afanual on the Administrative ;

Procedure Act,67 (l947).

i

6

6

1

,
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ADMINISTRATIVE PROCEDURE ACT: 5 U.S.C. 6 555(c) (" GOOD
CAUSE" EXCEFFION)

Section 555(c) of the Administrative Procedure Act requires that wheni

| testimony is compelled from a pany or a witness, that person is entitled, upon
; payment of costs, to obtain a copy of his transcribed testimony, liowever, a

" compelled" witness' right to obtain a transcript of his testimony may be limited ;

in nonpublic investigatory proceedings to inspection of the transcript, upon a
showing of " good cause" by the agency.

!ADMINISTRATIVE PROCEDURE ACT: 5 U.S.C. 6 555(c) (" GOOD
CAUSE" EXCElrrION)

The invocation of the good-cause exception contained in section 555(c) of !

the Administrative Procedure Act is within the agency's discretion and applies
'

to situations where evidence is taken in a case in which prosecutions may be
brought later and it would be detrimental to the due execution of the laws to .

permit copics of the transcript to be circulated. Commercial Capital Corp. v. (
SEC,360 F.2d 856,858 (7th Cir.1966). f

!

ADMINISTRATIVE PROCEDURE ACT: 5 U.S.C. 6 555(c) (" GOOD _|
CAUSE" EXCElvflON);

An agency is not required to make a good-cause determination prior to f
receiving testimony from a witness. SEC v. Sprecher,594 F.2d 317,319 (2d

iCir.1979).
:

i
. '

MEMORANDUM AND ORDER
i
e

This matter is before the Commission on a motion by Houston Lighting &i

lbwer Company, et al. (South Texas Project, Units 1 and 2) to modify or quash
! ten (10) subpoenas issued by the Director of the Office of Investigations ("OF). ,

For the reasons explained below, we deny this motion. {
*

,

,1

iI. IIACKGROUND
i

On March 3,1992. Robert D. Martin, Regional Adminisustor RIV, requested
the Office of Investigations to conduct an investigation to determine the facts
surrounding the denial of access of Thomas .. .iaporito, Jr., a contract Instrument

'

and Control Technician, to South Texas Project ("STP"). Mr. Saporito contends !

2

!

t

i

6

9
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,

i

that his unescorted access was denied solely on the basis of his having identified j

to the NRC potential regulatory violations by STP. STP contends that Mr.
Saporito's access was denied for having provided false information on his
employment application.

As part of this investigation, the OI investigator assigned to the case de-
termined that testimony from STP employees and management officials was1

required. He investigator attempted to conduct these interviews on a noncom-
pelled basis, transcribing management interviews as is Ol's regular practice. As .

!

i - communicated through counsel, these witnesses indicated that they would agree
to noncompelled interviews only if 01 would either guarantee that transcripts of
these interviews be given to the witnesses no later than 2 weeks after the date
of each interview or comply with one of several other alternatives outlined in -

counscl's April 24, 1992 letter to the O! investigator. (Attachment 2 to Motion ,

to Modify or Quash Subpoenas). Each of these demands was rejected by 01 as
being contrary to its policy not to release voluntary interview transcripts until
the end of the investigation) This impasse necessitated the issuance of the 01 |

subpoenas at issue in the present motion.
'

,

II. Tile MOTION TO MODIFY OR QUASil

We note at the outset that this challenge is to compelled interviews and is-

j therefore governed by the Administrative Procedure Act,5 U.S.C. f 551 cr seq.
("APA"). Section 555(c) of the APA affords certain "proceduml protections
to a person subject to agency investigation an assurance of lawfulness
in the investigation, and the right to retain, procure, or at least inspect the
data or evidence [the witness] has been compelled to submit" Guardian <

Federal Savings and Loan Ass *n v. FSUC, 589 F.2d 658, 663 (D.C. Cir.
1978) Specifically, section 555(c) of the APA requires that when testimony
is compelled from a party or a witness, that person is entitled, upon payment of*

costs, to obtain a copy of his transcribed testimony. This right, however, may bc ,

limited in nonpublic investigatory proceedings, upon a showing of "gvod cause,"
to inspection of the transcript. The invocation of the good-cause excepdon
contained in section 555(c) is within the agency's discretion and applies to '

situations where evidence is taken in a case in which prosecutions may be
brought later and it would be detrimental to the due execution of the laws to

'

permit copies of the transcript to be circulated. Commercial Capital Corp. v.
SEC,360 F.2d 856,858 (7th Cir.1966). Morcover, the agency is not required to'

|

111ns pnhey is consistent wi:h the Aderunistrative Procedure Act.1rarscript riglas granted under section 555(c)
of the Act da not extend to testunmy volumanly given. Uniad Staas v. Murray,297 F.2d 812, 821 (2d Cir-
1%2); Atfy Generars Manualon the Adnumstrative Procedure Art 67 n947).

i

3 -

;

1
,

;

!
t

i

;
,

I
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>

make a good-cause determination prior to receiving testimony from the witness.
SEC v. Sprecher,594 F.2d 317,319 (2d Cir.1979). To require otherwise would
forte 01 to determine the impact on its investigations of reicasing transcripts ;

that do not yet exist. The APA does not require such an impmetical procedure, j
See id.

With this understanding of the APA, we find premature Petitioners' argument !
that 01 has violated the APA by refusing to guarantec, as a precondition to !

compelled interviews, that the witnesses will receive a copy of their transcribed
testimony. Here can be no procedural violation of section 555(c) of the
APA until 01 conducts interviews, produces transcripts, and takes some action [
pertaining to the transcripts. At the appropriate time,01, of course, must allow
the witnesses to obtain a copy of their interview transcripts unless, for good ,

cause, the witnesses are limited to inspection of the transcripts.2 j
,

III. CONCLUSION i

Ibr the foregoing reasons, we deny the motion to modify or quash the
subpoenas in this case. ;

11is so ORDERED.
+

For the Commission 3
,

'
SAMUEL J. ClllLK
Secretary of the Commission

Dated at Rockville, Maryland, ;
,

; this 2d day of July 1992. +

,

21%unoners also argue that they "have an um.|uahriod nght so otarm micrview transenpts because they wdl
almmt censinly involve informanon gennane to en admmistrative pmecedmg curremly heing camducted by the
Department of 12tmr." Peunoncr's Motmn at R. Peuuunera construe language isen from both the ik>use

'

and Senate comrmitec reporta m secnon 555(c) staung that "|t} hey (wiuwsses) should also have such upca
. whenever needed in legal or adminisua6ve pmcerxlings" as estahlahmg dus rght S. Rep. No. 75179th Cong .
' Ist seas. 2% (1945h !!.R. Rep. No. 1980, 79th Cong., 2d seas. 265 (1946) we daagree. Even assuming ;

Pctinoners' interpretation of the legislative hawy to be correct, legislauve batory does set create substan6ve
;

rights md contamed in the statute usc1f. 2A N. smger. SwAritand starwey Con.rtrusion i 48 M (4th ed.1984)
at 30R. secnon 555(c) does not premde that wnnessca shwld have auch upies whenever needed in legal or j

administrative proceedmgs. Rather, scen<ai 355(c) cupbculy provides that witnessca are enuded to obtain c< pes
of their transenhed testirmmy escept that, upon a showing of gmi cause by the agency. witneseca may be limned ,

to inspecunn of the transenpts. We therefore decline to enlarge rights gramed under die APA beyond what i

Congress enacted.
3Gatrman schn was sumailable to panicipate in this matter

4
,

a

>

;

;
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Cite as 36 NRC 5 (1992) LBP-9215A ;

UNITED STATES OF AMERICA ;

NUCLEAR REGULATORY COMMISSION ;

!

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges- -

i

Morton B. Margulles, Chairman
Richard F. Cole

Frederick J. Shon

!

In the Matter of Docket No. 70-3070-ML

(ASLBP No. 91-641-02-ML) f
(Special Nuclear |

Materials License) i

LOUISlANA ENERGY SERVICES, LP.

(Claiborne Enrichment Center) July 8,1992

ROLES OF PRACTICE: DISCOVERY

Security plans are to be withheld from public disclosure, irrespective of
whether discovery of the documents is sought from the Nuclear Regulatory
Commission or the applicant.

?

RULES OF PRACTICE: PROPRIETARY DETERMINATIONS

An applicant has no obligation to establish that the security plan is privileged
or confidential. Section 2.790(d) of 10 C.F.R. deems it to be.

RULES OF PRACTICE: PROPRIETARY DETERMINATIONS ,

An applicant has no obligation under 10 C.F.R. 6 2.790(b)(1) to submit <

an affidavit for having the security plan withheld from public disclosure.
Section 2.790(b)(1) requires such an affidavit when a person " proposes" that the
document be withheld because it contains confidential commercial or financial i

5

:
,

'
. ,. . - - , ,- ~ . - - - -
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;

I

,

information. In the case of a security plan, it has already been deemed to be !

such information under secdon 2.790(d). {
t
1

RULES OF PRACTICE: PROPRIETARY DETERMINATIONS |

Where an applicant has made a primafacic case that the security plan should
be withheld from public disclosure and that an in camera proceeding is required |

in order to fashion an appropriate protective order under which portions of f

the security plan could be made available to the intervenor, the refusal of the
intervenor to participate in the in camera proceeding is an effective waiver ofc
its right to further consideration of its discovery request of the matter. The i

applicant should not respond to the discovery request, and the motion to compel
shall be denied. |

MEMORANDUM AND ORDER
(Ruling on Disemery Disputes Pertaining to Contentions L and M)

The matters for decision before the Board are discovery disputes between i

Applicant, Louisiana Energy Services L.P. (LES), and Intervenor, Citizens ;

Against Nuclear Trash (CANT), pertaining to Contendons L and M. The .

contentions involve the adequacy of Applicant's safeguards for protecting against
the unauthorized production or diversion of highly enriched uranium. |

On April 28,1992, CANT filed interrogatories and a request for the pro-
duction of documents fmm LES. Applicant responded on May 18,1992. It
claimed that, in many cases, to answer would disclose proprietary or classified j

information and therefore only referenced relevant pottions of the documents,
the Physical Security Plan (PSP) and the Fundamental Nuclear Material Control
Plan (FNMC), where such information is contained. LES objected to produc- ,

ing the documents without appropriate controls. Applicant also objected to the
manner in which LES was defmed in the discovery request, which it believed !

would result in all of the partners having to answer cach inquiry."
Attached to the response to the discovery request was Applicant's motion for ]

a protective order protecting Applicant's partners from discovery and Applicant :

from disclosing portions of the PSP and FNMC without appropriate safeguards. !
1In turn, CANT on June 2,1992, filed a motion to compel LES to respond to

discovery and objected to Applicant's motion for a protective order. It argued
that Applicant's objections and protecdvc motion were without merit and that ,

Intervenor was endtled to complete answers to its interrogatories and to inspect i

and copy the requested documents. Applicant filed a response on June 16,1992, |
objecung to CANT's motion to compel. I

6
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In this Memorandum and Order, the Board rules on the cross motions,
f

A. Dispute as to Who is to Respond to Discovery

Applicant was concerned that under the definition CANT used to describe ;;
LES in the discovery request it was meant to require cach partner to answer each

^

interrogatory, to which Ap[{ cant objects. The same issue has previously been ,

disposed of by the Board in this proceeding in Memorandum and Order (Ruling
I

on Discovery Disputes Pertaining to Contentions, B, H, I, J, and K) (June 18
1992), at 2-4 (unpublished). )'

The Board found that the issue had been rendered moot by disputants *
understanding that LES has the responsibility for responding to discovery, and
where it does not have the informatian directly it will obtain it from the partners

iif they possess it. We reach the same decision here. The Board similarly denics
that part of each motion dealing with the dispute as to who the proper parties
are in responding to discovery. .

I

II. Dispute as to the Production of Requested Documents

1. Applicant's Position ;

1

Applicant, in response to Interrogatories 4, 5,17,18,19, 20, and 22-26, ;

referenced its answers to the PSP and the FNMC. It then refused to produce
the documents in response to Intervenor's two requests for the production of
documents on the ground that both documents are proprietary in their entirely j

l

and additional parts are classified as Confidential National Security Information
(CNSI). The FNMC describes Applicant's material control and accounting |

,

(MC&A) information.
LES was willing to disclose those portions of the PSP or FNMC that were ;

!not CNSI, under the terms of an appropriate protective order. It would not
Ipermit the disclosure of CNSI to Intervenor because it is not aware that CANT

has appropriate authorization to obtain the information. ,

,

Under the NRC regulations governing the Availability of Official Rec.ords |
'

(10 C.F.R. 5 2.790), an applicant's physical protection and MC&A program for
special nuclear material, not otherwise designated as Safeguards Information
or classified as National Security Information or Restricted Data, are deemed ,

to be commercial or financial information within the meaning of 10 C.F.R. I
'

$ 9.17(a)(4).10 C.F.R. f 2.790(d)(1).
Section 9.17(a)(4) exempts agency records from public disclosure that contain f

trade secrets and commercial or financial information obtained from a person
and privileged or confidential. Section 2.744 provides procedures for obtaining
NRC documents that are not available pursuant to section 2.790. One avenue is

I

I
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through the Executive Director for Operations, the other through the Presiding
Officer.

LES argues that like the NRC, which is exempt under 10 C.F.R. 52.741(c)
from the general discovery provisions governing the production of NRC records
and documents, it too can limit access to the security plan documents Inten'enor -
seeks, when the (k)cuments hcid by the Applicant are the same as possessed by
the NRC.

LES relies on Pacific Gas and Elecfric Co. (Diablo Canyon Nuclex Power
Plant, Units 1 and 2), ALAB-410, 5 NRC 1398,1402 (1977), in which the
Appeal Board stated:

'Ihe security plan for the Diablo Canyon nuclear power facility is (or will be) in the possession
of Imth the appbcant and the Cornmission." Whether discovery of the documents comprising
that plan be from one source or the other, essentially the same standards apply.n

HSc,10 CIR 16 50.34(c). 50.39 and 2.790(a).
U5n 10 CIR ll"40(bXI)("lp}stnes may obtam dacmcry regarding any mauer not pnydeged . . .*') and

(c) (protective orders) In a general discusaim of these paunons see Kamrar Gas and Decenc Ca. (Wolf
Crcck Generating staunn, Una No.1), AI.AB-327,3 NRC 408,413-18 (1976).

The Appeal Board, as to security plans, further stated:

Under 10 CFR 6 2.790, they are clearly not to be made available to the public at large.
And while they must be released to interested parties under appropriate conditions, that does
not mean in all cases they need be released in their entirety or to anyone selected by the
intervenors or without protective safeguards.

Id. at 1404.
Applicant assened in its response to Intervenor's motion to compel that

'

Diablo Canyon is consistent with the regulations governing the disclosure of
Safeguards information.

Safeguards Information is defined in 10 C.F.R. 673.2 as:
|

[Ilnformation not uherwise classified as National Security Information or Restricted Data
which specifically identifies a limnsee's or applicant's detailed (1) security measures for the

,

| physical prtection of special nuclear material, or (2) security measures for the physical
| protection and location of certain plant equipment vital to the safe'y of productics or

utilization facilitien.

Applicant asserts that PSP and FNMC information is covered by the Safe-
guards Information prohibitions against disclosures. FNMC information is in-
cluded because it contains MC&A information. LES cites the Commission's
discussion of proposed 10 C.F.R. $ 74.33, where it stated:

8
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;
i

|

<

,

,

MCAA is m!y one part of the safeguards program required for taranium enrichment applicants
and licensecs. Failure to properly carry out certain safeguards activities at emchment |

facihties could adversely affect the national common defense and security. Safeguards
;

consists of physical protection, MC&A, and infonnation security.

$5 Fed. Reg. 5126 (1990).
LES notes that the following regulations do not differentiate as to whether

the NRC or a private party possesses the information. ,

Section 73.21 which governs the disclosure of Safeguards Ir. formation pro-
vides:

(a) le}ach licensee who . acquires Safeguards Information shall ensurt that Safe. ,

guards Information is protected against unauthorized disclosure.

(c)(1) Except as the Commission may otherwise authorize, no person may have access
to Safeguards Informatim unless the person has an estabbshed "need to know" for the
information and is: ,

t

(vi) An individual to whom disclosure is ordered pursuant to 9 2.744(e) of this chapter.
(2) Except as the Commission may otherwise authorize. no person may disclose Safe-

guards Information to any other person except as set forth in paragraph (c)(1) cf this section.
+

It also cited section 147 of the Atomic Energy Act (42 U.S.C. 2167) which ,

prohibits the unauthorized disclosure, by whomever possessed, of safeguards
'

information including security measures and material accounting procedures and
control.

As to the portions of the documents that are CNSI, Applicant points out that
10 C.F.R. 9 95.35 prohibits their disclosure to any individual that does not have ,

the appropriate security clearance. Applicant is unaware that Intervenor has the
required security clearance. It states that during the course of the proceeding
Intervenor has maintained that it will not seek a security clearance.

7

2.. Intenenor's Position

Intervenor premises its motion to compel on the general discovery rule which
Iallows the discovery of "any matter, not privileged, which is relevant to the

subject matter involved in the proceeding." 10 C.F.R. 02.740(b)(1). It notes
that the law of evidence contains no exception for privileged or confidential
commercial information.

'

CANT argues the inapplicability of sections 2.741(c) and 2.790 because they
only apply to the production of NRC-hcid records and documents and not to
those privately possessed.

CANT disagrecs with Applicant's position that Diablo Canyon authorites
LES to treat its security plan in the same manner that the NRC can. CANT !

i

i
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asserts that the footnotes to the Appeal Board's statement that " die same
standards apply" whether the security plan is in the hands of the applicant or the . |

'

NRC, only relate to discovery in general and not to NRC records, and therefore,
only the general rules of discovery are applicable. ,

Intervenor claims that even if section 2790 were applicabic, it is Appli-
cant's burden to establish that the "[t]rade secrets and commercial or financial
information" are " privileged or confidential," which it has not done. It asserts
that section 2.790(d) does not convey an automatic exemption for the PSP or

,

FNMC.
CANT also raises as an allegation that LES has not complied with 10 C.F.R. ;

6 2.790(b)(1). It requires that:

(1) A person who progn.cs that a document or a part be withheld in whole or part from
puhtic disclosure on the ground that it contains . con 6dential unnmercial or fmancial !

'
information shalt submit an appbcation for withholding accompanied by an af6 davit .

(ii) . 'ihe application and afridavit shall be submitted at the time of 6hng the
informanun sought to be withheld.

i

Intervenor states that Applicant's failure to comply with the regulation results ,

iin its not being able to claim that the documents are privileged or confidential
commercial or financial information.

Applicant acknowledges that it has not complied with the requirements of
section 2.790(b)(1). It states that its reason for not doing so is that under section

2.790(d) the documents are deemed to be commercial or financial information
and are " exempt from public disclosure" subject to the provisions of section 9.19, >

'Ihat provision instructs the NRC on the segregation of exempt information and
the deletion of the identifying details.

Intervenor contends that Applicant has not shown that any of the requested
information is CNSI. It asserts that LES offers no proof that the documents have
been classified, or where, when, or by whom, and that no description is given
of which sections of the documents are classified. ;

Furthermore, CANT asserts that Applicant has essentially admitted that its
'

documents are not CNSI. Applicant has claimed that its PSP and FNMC fall :

under section 2.790(d)(1) which describes "information or records concerning a
licensec's or applicant's physical protection or material control and accounting
program . . not otherwisc designated as Safeguards information or classified
as National Secunty information . . ." CANT states that the Applicant, by !

claimmg that this information fits into section 2.790(d)(1), admits that the PSP
,

and FNMC are "not . . . classified as Nat onal Security Information."i '

Applicant, as part ofits June 16,1992 response to CANT's motion to compel, ,

submitted an affidavit from the Licensing Manager of the Claiborne Enrichment .

Center. In it, he states that he is a derivative classifier authorized by the NRC to -' !

classify Restricted Data and National Security Information in the hands of LES,

i
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,

that PSP and FNMC contain information required by Executive Order 12356 to ,

be protected as CNSI, and that various sections of the PSP and Chapter 9 of the
FNMC are classified as CNSI

LES, in its response, ratisfied Intervenor's criticism that Applicant may
not have fulfilled the request for production by not stating whether any other ,

documents other than the PSP and FNMC were consulted in preparing the
answer. It advised that it listed the documents it consulted, i.e., PSP and FNMC. ,

3. Board Discussion
,

nc Board finds that Applicant was conect in its refusal to produce the
'

PSP and FNMC in response to CANTS discovery request in the absence of an
appropriate protective order.

Diablo Canyon made clear that under 10 C.F.R. @ 2.790 security plans are not
to be made available to the public at large because of their sensitiu nature. Ec
Appeal Board further declared that security plans, if and to the extent relcased,
should in most circumstances be subject to a protective order consistent with
section 2.740(c). 5 NRC at 1403,1401

Intervenor's argument that, where identical security plans are in the hands of
ian applicant and the NRC, the NRC plans are protected from public disclosure
Iand those in the hands of the private party are not, is not meritorious.

Diablo Canyon unequivocally states that "the same standards apply" irre- ,

spective of the source of the document ne fact that the footnoted material to
the statement may only relate to general discovery rules does not establish that
it was solely the general discovery rules that the Appeal Board was speaking
about.

De Appeal Boa 4d's continuing discussion of the law applicable to security
plan disclosure, in which the general discovery rules and those pertaining to ;

I
the Availability of Official Records (section 2.790) were considered, makes*

it apparent that the security plan is to be withheld from public disclosure,
whomever the source of the documents. Id. at 1402-04

'

He very purpose of limiting disclosure is to keep security information out of
the wrong hands in order to protect the public health and safety or the common
defense or security. It would be illogical to have a regulatory scheme that would
limit the plan's availability when the NRC held it, but not when it was held by ,

a private party. To do otherwise would be comparable to barring the windows
-

and leaving the front door unlocked in attempting to guard security plans.
Applicant had no independent obligation to establish that the security plans

are privileged or confidential. Section 2.790(d) deems them to be. Neither -

did LES have an obligation under section 2.790(b)(1) to submit an affidavit for ,

'

having the security plan withheld from public disclosure. Section 2.790(b)(1)
requires such an affidavit when a person " proposes" that the document be

11

1

;

i
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withheld because it contains confidential commercial or financial information,
in the case of a security plan, it has already been deemed to be such information
under section 2.790(d). There was no need to propose that it be done.

From the information furnished by the Applicant, the security plan appears to
meet the definition of Safeguards Information contained in 10 C.FA V 73.2. If
treated as Safeguards Information, it too would be subject to limited disclosure,
irrespective of whoever holds it.

Section 147 of the Atomic Energy Act prohibits its disclosure by "whomever
possessed." Under the implementing regulation, secdon 73.21(c)(1) and (2), no
person may have access other than on a "need to know basis" and disclosure to
an individual must be ordered pursuant to section 2.744(c).

Section 2.744(e) provides:

W1.cn Safeguards Information protected from disdosme under swinn 147 of the Akimic
l'.ncrgy Act, as amended, is received and gesessed by a guny other than the Commusion
staff, it shall also be pnaccted acwrdmg to the requirements of } 73 21 of ttus dupter. 'ik
picudmg offker may also prescribe sudi additional pnaedurrs as aill effecuvely safeguard
and prevent disclosure of Safeguards Inforrnation to unauthonzed persons wnh mmimum
impairment of the procedurat nghts whidi would be avadable if Safeguards Informanon
were not mvolved

Additional protection must be aflorded to the PSP and FNMC where they
contain CNSI. In response to Intervenor's claim diat LES has not shown that
any of the requested informahon contains CNSI, Applicant has done so with
the affidavit of its derivative classifier. %c affidavit states that Chapter 9 of
the FNMC is CNSI. It does not identify any specific portion of dic PSP as
containing CNSI but states that it is in various sections. Section 95.35(a) limits
access to persons with security clearance on a need-to-know basis. Section
2.905 describes as to how access may be obtained. Applicar,t was correct in
refusing to produce the documents containing the CNSI in the absence of a
security clearance on the part of CANT.

Applicant has made a primafacie case that the documents should be withheld
from public disclosure, whedier they are considered to conta,in proprietary
information, Safeguards Information, or CNSI. Ilowever, a number of matters
would require resolution if CANT would continue to pursue access.

Those parts of PSP that consist of CNSI should be idenufied, il should be re-
solved whether contents of the documents be considered proprietary information
or Safeguards Information. The furnishing of access to Safeguards infonnation
is on a "need-to-know basis" and breach of a protecove order is subject to crim.
inal penalties.10 C.FA @@ 2.744(c) and 73.21(c)(2). Rese condaions do not
apply to privileged or confidential information disclosures. The extent and terms
on which disclosure would be made to Intervenor would have to be decided and
be made part of a protective order.

12
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w

|

IThe foregoing would require a detailed examinadon of the documents. It
would require that the examinadon be conducted in camera. Metropolitan
Edison Co. (Drec Mile Island Nucicar Station, Unit 1), ALAB-807,21 NRC |

1195, 1214 (1985). |

Intervenor has already made known that it will not participate in closed 3

proceedings. CANT has consistently maintained throughout this proceeding
that it would not participate in in camera proceedings involving classified
information because of its principle of bringing issues to public light. Tr. I13,
160, and 186. There is no basis to believe tiu Intervenor's attempt, by letter |

"

of February 26, 1992, to get the diameters of the piping at potential online
enrichment measuring points declassified, even if successful, will climinate all
of the issues that need to be considered in the in camera proceeding. ,

'

he public interest does require the conducting of an in camera proceeding,
which is an approved process under the circumstances of the case. Intervenor, in
being unwilling to participate in the process that could result in the disclosure of
the information it sccks, has effectively waived its right to further consideration |

of its discovery request on these matters. It cannot claim prejudice. Id.
Applicant's request for a protcetive order on this issue will be granted and .

Intervenor's motion to compel will be denied.

C. Dispute as to the Completeness of the Response to Interrogatories j
i

1. Intervenor contends that Applicant cannot avoid answering relevant inter-
rogatories by stating that the answers are available in documents and then claim
that Intervenor cannot obtain the documents. In support, Intervenor argues that
section 2.740b, which governs interrogatories, and section 2.740, which has the
general provisions for discovery, do not contain an exempdon for proprietary ,

information as does section 2.790. &

.
*

The Board finds that Applicant responded to the interrogatories to the fullest
cxtent allowable. Intervenor cannot obtain indirectly what it cannot obtain
directly. The documents are not to be produced because of the sensitive
information they contain. The information is not to be produced irrespective
of what form the request takes, whether for the production of the documents
themselves, or through questions about it. Applicant's motion for a protective
order on diis issue is granted and the motion to compel is denied. .

,

2. Intervenor asserts that Applicant has not answered Interrogatory 18 fully. ;

it asked whether Applicant takes into account "all" conceivable and credible r

scenarios for unauthorized production of uranium, and Applicant answered
that conceivable and credible scenarios have been taken into account, without

mendoning "all." CANT calls this answer evasive. *

In its answer to the motion to compel, Applicant responded that it has
considered all conceivable and credible scenarios as suggested by NUREG/CR- |

13
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)

5734. With the answering of the question, Applicant has rendered the issue
moot. The motions on that issue are denied.

ORDER j

Based upon all of the foregoing, it is hereby Ordered titt
(a) Applicant's motion for a protective order of May 18, 1992, is granted j

insofar as it secks protcetion from disclosing the contents of the PSP and FNMC. j

LES shall not disclose the contents of the PSP and FNMC whether in response !
'

to a request for the production of the documents, in response to interrogatories,
or otherwise, unless specifically ordered. The motion is otherwise denied, and ,

(b) CANT's motion to compel of May 19,1992,is denied.
'

TIIE ATOMIC SAFETY AND
LICENSING BOARD

Morton B. Margulics, Chairman .

CHIEF ADMINISTRATIVE LAW
JUDGE _ j

t

Richard F. Cole
ADMINISTRATIVE JUDGE ;

Frederick J. Shon
ADMINISTR ATIVE JUDGE |

,

Bethesda, Maryland
July 8,1992
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Cite as 36 NRC 15 (1992) LBP-9216 |

UNITED S1 ATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

I

ATOMIC SAFETY AND LICENSING BOARD
i

Before Administrative Judges:

Peter B. Bloch, Chair
Dr. Jerry R. Kline

!Dr. Peter S. Lam

In the Matter of Docket No. 030-29626-OM&OM-2

(ASLBP Nos. 92-653-02-OM
92-66246-OM-2)

(Byproduct Material License i

No. 24-24826-01)
(EA 91136,92-054)

(License Revocation,
License Suspension) )

i
. ,

PIPING SPECIALISTS, INC., and ,

FORREST L ROUDEBUSH ;

'
d.h.a. PSI INSPECTION, and
d.b.a. PIPING SPECIALISTS,INC.

(Kansas City, Missouri) July 10,1992
.

After an evidentiary hearing had been conducted and proposed findings were
pending in this enforcement action, the Licensing Board discovered language ,

in the license making the Radiation Safety Officer " completely responsible" for
compliance with safety regulations. Consequently, the Board issued a proposed
resolution of the case under which the license would be revoked without any ,

further determination of the degree of responsibility cf the sole proprietor of |
Licensec. "Ihc Board scheduled oral argument on this proposition, which had !

not been addressed by the parties. ,

;
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;
;

RULES OF PRACTICE: PROPOSED RESOLUTION

When a Licensing Board discovered grounds for decision that had not been
argued by the parties, it decided to announce a proposed decision and to invite
oral argument by the panics.

MEMORANDUM AND ORDER
(Proposed Resolution of the Caw)

Licensee,' which is a small firm licensed to utilize a radiographic camera for
,
^ industrial purposes, contests the validity of the license suspension and license

revocation orders issued to it by the Staff of the Nuclear Regulatory Commission
,

on October 17, 1991, and April 22,1992.
We have been reviewing the record 2 carefully, analyzing it from the stand- ,

point of the specific knowledge and responsibility of Mr. Ibtrest Roudebush,
. who is 'Licensec's sole proprietor. During our review, however, we inade a sig-
nificant discovery about language in the license, and we reached some tentative
conclusions, as shown in Table 1.

TAllLE 1. Tentative Conclusions

1. Item 7 of the contested license reads:
)

INDIVIDUAL RESPONSIBLE FOR Tile RADIA'110N SAFETY PROGRAM

Radiation Safety Of6cer: Mr. Ken Keetm

Mr. Ken Keeton will have complete responsibility and asahority to direct all aspects of
the radiation safety program of the company. In addition, Mr. Keeton is the rnanager of the

'

company's radiography program. lEmphasis added.]

Speci6cally, Mr. Keeton's sesponsibihties shall indade: [ fifteen listed responsibilitics,
Iseven of which begin with the term "admhiister."] Source: OI Report of *lnvestigation.

Case No. 3-91-011, Exhibit 1,page 121 of 187.

2. llem 7 of the contested license, as just set forth, has been amended by
Amendment No. 02. This amendment makes James A. Ilosack Radiation Safety
Officer, but condition 17 continues the rest of item 7 in effect. Source: 01- ,

Report of Investigation, Case No. 3-91-011, Exhibit 1, page 15 of 187. ,

!

3 The name of the teensee is Pipmg specialists. Inc. llowever, the orders also have been made afplicable to hir. i
Forrut Raudebush since there is no legal entuy by the name or Piping spec 4ahsts. Inc.
2An evidentiary hearing was held in Kanus City. Manouri. Apn! 28.1992, to May 1.1992,

'
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TAllLE 1. Tentatisc Conclusions (Continued)

3. Mr. James A. liosack has complete responsibility and authority to direct
all aspects of PSI's radiation safety program and also to manage that program,
llence, Mr. R)rrest Roudebush's knowledge or alleged culpability are irrelevant
to the company's compliance with its license.

4. It is appropriate to revoke this license because the person completely re-
sponsible, Mr. James A, llosack, has committed numerous, egregious violations
-including the intentional falsification of records. Licensee has admitted these
CITors.

5. It is outside the jurisdiction of this Licensing Board to determine the
effect of this decision on a future license application by Mr. Roudchush.

.

In light of these tentative conclu, ions, we have decided to schedule an on-
the-record telephone conference, for the purpose of oral argument, on July 20,
1992. Each side will have 20 minutes to present its argument concerning the
appropriate treatment of the findings tentatively presented in Table 1. The Staff ,

may go first and may reserve up to 5 minutes for rebuttal. Licensec may also
reserve 5 minutes for surrebuttal.

'

We urge that prior to the scheduled telephone conference the panics should
seek to reach a voluntary settlement. De date of the conference may be deferred
upon agreement of the parties.

'Tile ATOMIC SAFETY AND
LICENSING BOARD

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

I

Dr. Peter S.12m -

ADMINISTRATIVE JUDGE

.

Peter B. Bloch, Chair
ADMINISTRATIVE JUDGE

Ilethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
AND PRESIDING OFFICER

,

!

Before Administrative Judges:

Thomas S. Moore, Chairman and Presiding Officer
Frederick J. Shon

James H. Carpenter

in the Matter of Docket Nos. 03045980-ML&ML-2
030-05982-ML&ML-2

(ASLDP Nos. 92-659-01-ML
92-66442-ML-2)

SAFETY LIGHT CORPORATION, et al.
(Bloomsburg Site Decommissioning and

License Renewal Denlais) July 17,1992

MEMORANDUM

The Commission on July 2,1992, issued an order granting review of the NRC
Staff's June 26,1992 petition for review of the June 11,1992 consolidation order
of the Presiding Officer and the Licensing Board in this proceeding. The order
granting review directed the parties to address three questions concerning the
proceeding. Additionally, the review order invited us to provide the Commission ,

with "[our] views in this matter" as well as "{our] views on the positions of the
|parties in response to the questions posed."1

We must respectfully decline the Commission's offer. As administrative trial
judges charged with safeguarding the public health and safety in a quasi-judicial

|
I Commissim Order, July 2,1992. at 5.

|
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adjudicatory system, we must maintain absolute neutrality in disputes between
,

die parties in agency proceedings. Our position as impartial decisionmakers
precludes us from advocating any position before a superior appellate tribunal
as if we were another party to the proceeding. Disregarding this long and well-
founded judicial tradition of neutrality could only compromise our institutional
responsibility to ensure diat neither the parties before us nor the general public

!have any occasion, real or imagined, to question our impartiality or fairness in
conducting the proceeding. Any party in a contested adjudicatory proceeding
that believes its interests would be served by challenging any of our rulings
before the Commission has the right to do so. Similarly, if it is in the interests i

Iof another party to defend a particular ruling, it is that party's responsibility
to do so. Ihr trial judges to assume the mantic of another appellate advocate
to defend their own rulings serves no one's interests. Accordingly, we must ,

decline the Commission's invitation to express our views in this matter,
llaving said that, we nonetheless believe it is appropriate to detail our reasons

for consolidating the proceeding involving the Staff's February 7,1992 denial
of the license renewal applications and the proceeding involving the Staff's
Furuary 7,1992 decommissioning order because those reasons do not appear
on the record?

By way of background, there currently are three Safety Light proceedings:
the OM proceeding involving an immediately effective Staff order of March
16,1989; the OM-2 proceeding involving an immediately effective Staff order
of August 21, 1989; and the consolidated ML, ML-2 proceeding involving ;~
the license renewal denials and the decommissioning order. All three of thesc
proceedings are being conducted pursuant to the Commission's Rules of Practice
in 10 C.FR. Part 2, Subpart G, governing formal, on-the-record, adjudicatory
proceedings. Underlying all of the proceedings is the need for the substantial
and costly cleanup of the Licensecs' Bloomsburg, Pennsylvania site and the
possibility that the Licensecs' assets may be insufficient to decontaminate the
site to an acceptabic level of risk.

Initially, a single Licensing Board (the ML Board) was established to preside
over a proceeding involving both the Licensces' hearing requests.on the Staff's
February 7,1992 denial of the license renewal anplications and the Staff's
February 7,1992 decommissiomng order? Thereafter, the Licensing Boards

2 The June 11,1992 order did not wntain a recastim of reasons for uinsolidetmg 0 c proceedmga because at that
time the question of the authoniy of the ticensing Board and the Presidmg off.cer to cmschdate the proceed' asm .

was conceded by the Staff (Tr $941), staying any neal to treight an otherwise tra tme procedural order with
an expositwn of that authonty or the advantages of consohdatim. subsequently on June 18,1992. staff coursel
retracted his emecsaion ebummg inter alia. that "{he) inadvertemly allowed (himiself to be misundersion#' and '

'

orally rnoved for reconsideratim of the June 11 order. Tr.152. Rather than further delaying the proceeding an
that the Staff could do wbst it should have dme imtially, i.e., fue a wnuen recmaideration motion, we oraUy
dmied that motion. Tr.161. ,

3 '
57 Fed. Reg.10,932 (Mar,31,1992).
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presiding over the distinct OM and OM-2 proceedings were reconstituted so that
*

all three proceedings, as they then existed. were before identically constituted j

Boards.'
'Ihe original ML Laard determined that the proceeding involving the license ,

renewal denials and the decommissioning order should be adjudicated first ,

|before either of the pending OM or OM-2 proceedings. This determination
was based upon the likelihood that the OM and OM-2 proceedings would
become moot in the event the Board upheld the Staff's denial of the license
renewal applications and the Board sustained the Staff's decomn.issioning ;

order. Thus, the ML Board decided that efficient and cost-efTective case |
.

management counseled holding one trial in an effort to avoid holding three, |

thereby minimizing the expenditure of the Licensecs' limited assets on legal [

facs and litigation expenses when those assets are needed for the costly cleanup ,

of the Bloomsburg site. ,

in response to a Staff request, on June 9,1992, the portion of the ML
proceeding involving the Staff's February 7,1992 license renewal denials was
severed from the proceeding by the Chief Administrative Judge. He appois.ted a ;

single Presiding Officer to hear that pan of the case (the ML-2 proceeding) under i

the Commission's Rules of Practice in 10 C.F.R. Part 2, Subpart L, governing
,

informal adjudicatory proceedings.S Thereafter on June 11,1992, the ML Board .

and the ML-2 Presiding Officer consolidated the two proceedings under Subpart
G pursuant to 10 C.F.R. 6 2.716.6 We consolidated these proceedings because

,

!
I

'57 red. Reg 11.343 (Apr. 2,1992)-
S Chief Admaustrative Judge's Memorandum (Des'.gnatmg Presiding officer). June 9,1992. .

'The plain language of 10 Cf.R. (1716, a subpan G prtwision d the Cornmissiun's * Rules of General !

Applicability." specifically authnrizes presidmg officers,like the Commissim itself,to corsolidate non-like kind -{
pmceethngs (iA. pmceedings with differms procedures) and directs that the consolidated promeding be conducted ;

m accordance with Subpan G procedures, llence, whatever authority the Comnussian has pursuant to sectst !
,

2.716 to consolidate a subpast L and a Subpan G proceeding, er any other proceedmgs employmg different ,

pmcedures, presiding of$cers also have that authurny See 43 Fed. Reg. 17.798,17.800 (1979). !

Wi:h that in mind, it is spparent that the subsequent prtanulgation of the special subpart L rules for some [
materials twense proceedings did nm supplant the authonty of the Commiswon or presiding officers to consolidate '
pmceedman, including Subpart L proceedings, pursuant to section 2.716. 'Dus follows from the opera 6m of
tradinonal rules of statutory interpreta6m whd2 are fully applicable in consuuing the Canmission's regula6ma. |
Those rules require that the Commissmn's regulations be read as a whole, includmg later enacted amendments. )
Enect is to be g ven to each part of the regulatims and all provisions are to be imerpreted so dicy do ma emRict. {
only if the terms of general rules cannot be harmonized with spectfw rules,includmg later e incted specific rules. i

do the new provisions prevait Stated othemse, only where there is an inescapable conflict between gencral
and speafic pmvisims or the regulanons do the specific rules apply. See 1A N. Singer, SurAerland Ssarusory

*
Constrierwa56 22.34.35 (4th ed.1985); 2A N. Singer.SurAerfand Staturory Construcswa i 46.05 (4th ed.1984).
Essent ally, these are the statutory interpretation rules codified in 10 Cf.R.16 2.2,13. !

Ilere, the regtdatory lars3uage of section l'n6 does not inherently confhet with the terms of 10 Ct.R. !
'

62.1201 the pmvision that estabbshes the applica6on of Subpart L to Commission adjudwatory promed nga.
sec6cn 2.1201(a) does not use convennonal statutory language of mandatory direcum and esclusivay suo as
"shal!" and Notwithstanding any aber pnmsian" that would cut off the appbca6cn of section 1716. In thae '

circumstances, there is na sound basis inr fmdmg a conRict between the general nue of secuon 2.716 and I,e
*

special rule of acc6an 11201(a), and the 14ter secuon does rushing to amstrict the authenty of the Commissim
or presidag officers to ennaolidate pruccedings pulsuant to the former.

1
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both cases shared common, unresolved, issues of first impression involving the [
agency's personal jurisdiction over the corporate subsidiaries of licensee USR j

'
Industries, Inc., that likely involve disputed issues of fxt? Similarly, tecause
of the common factual setting of both rnatters relative to the substantive issue 1

of whether the Staff's actions are sustainable, there likely are other material
3

factual disputes common to both proceedings.' Further, without consolidation
as a Subpart G proceeding, the doctrine of collateral estoppel may well be
inapplicable because that doctrine has generally been recognized to require a
mutuality in the quality and extensiveness of procedures that arguably is lack-
ing between proceedings conducted pursuant to Subpart L, on the one hand,
and Subpart G on the other.' Thus, we joined the two proceedings pursuant }
to section 2.716 to avoid the necessity of trying the same issues twice in two

,

separate proceedings under different procedural requirements, with the attendant !
i

risk of inconsistent factual findings by the Presiding Officer and the Licensing
Board emanating from the marked differences in procedures between a Subpart
L proceeding and a Subpart O proceeding.'' Additionally, we sought to avoid
the unnecessary expense of duplicative hearings that seemingly would squan-
der what by all accounts are the Licensecs' limited resources so those assets
could be preserved for the decontamination of the Bloomsburg site. Accord- [

i
ingly, we found in our June 11,1992 order, as required by section 2.716, that
"the consolidation of these two proceedings for all purposes will be in the best ;

,

i
t

I
i

t
n

i

I

i

!
!

f

7 11.ci,e ume canicsted, unresolved, junsdicuonal issues are aim pn:acnt in both ab oM and oM.1 pnweedings.
s f c<iurse, die actrial deterpunadan or how many factual disputes exist can only be made after we resolve theo

pany's summary dia;maiuon motions. ,

' Sac Peruans sluriery Co. v. Shore,439 U.S. 322,331 n.15 (1979). see - C. Wnght, A Maler & |
+

L Co yer. Taderal fractus amt Procadare14423 (1961); 1H L Moore ' u. Currier, Moora's federal

Pracsws,10.441[3 3)(2d ed.1988). |

the pmpriety or agplying |30 alunher, consedida6cm had the added benefit of avceding furut lu ' t s.' es

Subpan L pmcedurce to the dmial of cavernely long peding tr. mas i v. :auons when, in subsantz 1

,o license revocadon or some j(in contreat to form), the starr's February 7,1992 acurm arguably was a i

nther type of 10 CJ R. Pan 2, Subpan B, mfortunent ac6on that wnuld h. Jtled the 1,scensees to a subpan j
G hearuig. j
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interests ofjustice and be most conducive to the effective and efficient resolution
of the issues and the proceedings."" >

TIIE ATOMIC SAFETY AND !

LICENSING BOARDS - |
i

IThomas S. Moore, Chairman and
Presiding Officer i

ADMINISTRATIVE JUDGE ,

e

:

Frederick J. Shon
ADMINISTRATIVE JUDGE

James 11. Carpenter j

ADMINISTRATIVE JUIX]E ;

i

Bethesda, Maryland f
July 17,1992
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U Order, June 11.1992, at 2.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

<

ATOMIC SAFETY AND LICENSING BOARD

,

Befofe Administrative Judges:
,

1

!Ivan W. Smith, Chairman
Dr. Charles N. Kelber h

Dr. Jerry R. Kilne

in the Matter of Docket No. 50-336-OLA

(ASLBP No. 92-665-02-OLA)
(FOL No. DPR-65)

(Spent Fuel Pool Design)
|
r

NORTHEAST NUCLEAR ENERGY
COMPANY

(Millstone Nuclear Power Station, i

'

Unit 2) July 29,1992
6

i

:

MEMORANDUM AND ORDER .

(Establishing Pleading Schedule) [
!
.

SYNOPSIS I,

i

*

This proceeding involves a license amendment for the recently redesignc41
. spent fuel pool at Millstone Unit 2. The Board is considering several petitions
for leave to intervene and requests for hearing in response to the EcdcralRegister ;

notice of the amendment application (57 Fed. Reg.17,934 (Apr 28,1992)),8 ,'
!

1ininaUy peudons were fled by Mary Idlen Muucci (undated) Lanhvmon, Inc. (dated May27.1992), and
Michael J. Ptsy (dated May 29,1992). In addition Mt Marucci and others filed on behalf of Cooperauve Cituens' e

Monitorir.g Network (CCMN) on June 23,1992. Rememory Griffiths, an June 29,1992,and Joseph M. Sullivan, .

*

en July 6,1992, riled scarly idenucal form peutin.wis which seck intervemian individually and which authonze
(Contomsd) i
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The NRC Staff and the Licensee opposed early petitions on the grounds that
- they do not demonstrate standing to intervene and on other grounds. They have
not yet answered later-filed petidons.2

Because the NRC Rules of Prac; ice provide very broad opportunities to amend
and to supplement intervendon petitions, the Board has decided to defer rulings
on intervention status until the final round of pleadings has been filed.

In this order, we set a schedule for the filing of amended and supplemental
petitions to intervene and answers to such petitions. In addition, to aid the 7

Board in ruling on petitions, we request the Petitioners, the NRC Staff, and the
'

Licensee to address specified questions concerning standing to intervene.

|
'

IIACKGROUND

In Licensee Event Report 924)034X), dated March 13, 1992, Northeast
iNuc1 car Energy Company (Licensee) reported that criticality analysis calculation

errors with respect to the Millstone Unit No. 2 spent fuel pool had been .

discovered. 'Ihc Licensee reported that-

he safety consequence of this event is a potential uncontrolled criticality event in the spent
fuel pool. Upon consideration of the following, a significant margin to a critical condition
was always rnaintained and, therefwe, the safety consequenas of this event were minimal

[ficiars omitted). ;

id. at 3.
'

Consequently, on April 26,1992, the Licensec requested an amendment to its
'

Millstone Unit 2 operating license incorporating proposed changes to spent fuel
I

pool technical specifications. Licensee reported that the calculational errors were
due primarily to an incorrect treatment of Boraflex panels in the calculations
and proposed several corrective modifications to the spent fuel pool design,

'
procedures, and terminology.

The NRC Staff, on behalf of the Commission, found that the proposed
changes are acceptable and determined that the proposed amendment involves :

I

a "no significant hazards consideration" as provided by 10 C.F.R. 5 50.92.
Accordingly, on June 4.1992, the Staff issued Amendment No.158 to the
Millstone Unit 2 facility operating license with supporting Safety Evaluation by :

'

the Office of Nuclear Reactor Regulation.

ccMN to repnsent their respecuve intents in the proceeding. on July 2.1992. Mr. Pray augmented his petition
to mpcmd to quesunns of tarnehness. Mr. Pray also authoraes cCMN to npresent his mierests. We docuss the ,

'

status uf the later-f. led irnervention plesdtngs on p. 28. mfra.
3 1n our orders of June 30. and My 15,1992,we reques.ed the NRC staff and the Ilcensee to defer answenng

later filed intervention picadings until forther order of the nonrd We also calended the time fa answering . i
|

24
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As noted at the outset, the notice of the apportunity for hearing on the pro-
posed amendment had been published earlier - on April 28,1992. Neverthe-
less, pursuant to the provisions of 10 C.F.R. i S'141(a)(4), tie amendment was ;

'

issued before any hearing could be convened, even though adverse comments
and requests for hearing had been received. .

QUESTIONS CONCERNING STANDING TO INTERVENE

Although the petitioners have not yet availed themselves of their right to state
their fmal positions on standing to intervene, they have expressed concerns about
a fuel pool accident in general (Pray and Marucci petitions) and a criticality ;

accident in particular (Sullivan and Griffiths petitions). 'Ihcir concern is that, |
I

because of the proximity of residences, schools, and other physical features,
they would be injured by such an accident at Millstone. These concerns are
very similar to the traditional " injury-in-fact" ingredient of standing to intervene
in NRC proceedings.

Similarly, the Licensee and the NRC Staff have yet to address the fmal
.I

,

positions of the earlier Petitioners, and they have not yet answered the later-
filed petitions. Even so, their answers to the initial petitions have raised possibly
novel questions which should be answered before any final ruling on standing

|:to intervene.
As a part of sheir opposition to the initial Marmcci, Earthvision, and Pray

petitions, both the Staff and Licensee state in various terms that: (1) any injury-
in-fact to Petitioners must derive from the design change authorized by the
amendment itself and not from a general concern about a criticality accident in i

the spent fuel pool; and (2) since the amendment reduces rather than expands
the fuel pool's storage caprity, the amendment does not increase the risk to ,

nearby residents from the operation of Millstone even if a related accident |

scenario existed prior to the amendment; therefore, (3) no injury-in-fact from
the amendment can be inferred from proximity to Millstone.2

'

Taking their argument to its logical conclusion, the Licensce and Staff seem
to argue that, if the amendment reduces risks from the pre-amendrnent condition,
there can be no injury within the scope of the notice of opportunity for a hearing.
Living or functioning in close proximity to the plant would be irrelevant to the j

'
issue of standing to intervene.

i

i

3Eg, staff Respanne to Lantwmon at 7, staff Response to Manrei et 7; Licensec's Rap,nse to Maracs at
9-10

j
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ASSUMPTIONS
'

!

Solely for the purpose of discussing the standing-to-intervene issue, we i

assume (as Licensee states) that the amendment " simply imposes additional
||restrictions on the use of the Unit 2 fuel pool" and therefore would not increase

risks from the pre-amendment condition. Licensec's Reply at 10. Indeed, for [
purposes of analysis we assume that the amendment actually decreases the risk |

of offsite releases from a spent fuel pool accident at Unit 2. We assume further
that the pre-amendment accident under consideration is causally related to the
event reported in LER 92-003-00.4 With these assumptions the Board invites the
Petitioners, the Licensce, and especially the NRC Staff, to address the following

,

questions in the forthcoming round of intervention pleadings.
1
i

!

QUESTION NO.1 - i

Assuming as above stated, could an allegation that the technical specifica-
tions, as amended, do not bring the spent fuel pool up to the licensiig basis ;

and do not satisfy NRC criticality requirements, establish injury-in-fact? In sim-
pler terms, can nearby Petitioners suffer injury in fact from postulated e.ffsite

rreleases if the amendment increases safety, but not enough?

QUESTION NO,2
,

if Question No.1 is answered in the negative, what relief from relevant post- i

amendment risks are available to nearby residents?
f

!

QUESTION NO,3 i

!

In discussing the fmal''no significant hazards consideration" procedures, the }

Commission provided examples of amendments that are considered likely, ark! ;

examples that are considered unlikely to involve significant hazards considera- |
tions.5 Among the examples in the "likely" category was:

I

!

4 Any w!!-founded, properly pleaded allegatim that standing is based upon an incnased nsk caused by the
amendmem is not torochucd by ths Board's purely hypothetical assumptums As the licensec nutes, the staft's

<

decrmtnation that the amendment is a "no sigmrcant harards dacrminatim" is ma bmdmg a peutwun f
txermee's Reply to Pray petitmn at 13. Funher, se Commissim s:stad in the rmal pmcedurcs on "no sigmftcant i

hazards cunaiderations," that such a determina: ion is gmedural only, withma substanuve safety sigmricance. See [
L

Fmal Pmeedures and standards m No sigmricant fluards Consideratim,511 ed. Reg 7744,7746 (Mar 6,1986).
5 >

14,51 Fed. Reg at 7750 51.

?

f
'

26
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(vii) A change in plant operatim designed to improve safety tmt which, due to other
factors, in fact atlews plant operation with safety factors significantly reduced from those
believed to have be:n present when the license was issued

9

51 ftd. Reg. M 775L ;

Does not the cited example, notwithstanding its category, indicate that the j

Commission does not intend to foreclose a hearing to persons whose interests |
may be affected by an amendment that does not in itself threaten injury, but ;

where injury results directly from the amendment's failure to achieve adequata f

safety margins? f
|
1

AMENDED AND SUPPLEMENTAL PETITIONS

ne intervention rule provides that any person who has filed a petition for
leave to intervene pursuant to the rule may amend his or her petition without !

prior approval of the presiding officer (i.e., Licensing Board) at any time up
to 15 days prior to the holding of the first prehearing conference.10 C.F.R. +

I

0 2.714(a)(3).
h addition, section 2.714(b)(1) provides that, not later than fifteen (15) days

prior to the holding of the first prehearing conference, the Petitioner shall file a
supplement to his or her petition to intervene which must include a list of the j
contentions that Petitioner sccks to have litigated in the hearing, t

The NRC in.ersention rule tends to be forgiving in the sense that Petitioners ;
!have a chance to conform their pedtions after seeing any objections to the initial

petitions by the Licensee or the NRC Staff. In this case, Petitioners would bc ;

well served by examining carefully those objections. He questions we posed ;

.tabove should not be regarded as a road map to intervention. Standing with
" injury-in-fact," as discussed in the cases cited by the Licensee and NRC Staff,

,|is an absolute intervention requirement. Standing must be clearly and specifically
.

established before intervention can be granted.
The Federal Register notice explained in detail the requirements for filing ,

contentions in NRC proceedings. The Boant recommends that the Petitioners !

study the contention requirements of the rule carefully since the rule provides ;

that a Petitioner who fails to satisfy the requirements will not be admitted as a ;

party.10 C.F.R. 6 2.714(b)(1), (2).* ;

I

*In parucu!sr. secdon 2.714(b) prondes: )
(2) Lach canienuon must connsi of a specific statement of the issue of law or fact to be raised or

contrmened, in addinm, the pe66mer shall provide the foHowing mforma6on with respect to caeh
cornentum:

0) A hnef cuplanation of the bases of the cunendm.
(Connard) ,

i
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The Commission is not lenient in overlooking substantive shortcomings in
intervention pleadings. It has stated that "the current section 2.714(b) provides ;

- rather clear and explicit notice as to the pleading requirements for contentions." .

Licensing boards may not ignore those requirements when evaluating interven- j

tion petitions. Arimna Public Service Co. (Palo Verde Units 1, 2, and 3), ;

CL1-91-12,34 NRC 149,155 n.1 (1991). !
!

:

LATER-FILED PETITIONS |

The FederalRegister notice set May 28,1992, as the date by which petitions '
for leave to intervene may be filed in this proceeding and explained that j

nontimely filings will not be entertained absent a balancing of the factors ;

specified in 10 C.F.R. t 2.714(a)(i)-(v).7 The petitions of Mr. Pray, Mr. Sullivan,
and Ms. Griffiths were filed after May 28.8 Complicating this situation is the fxt
that all three of the later-filing Petitioners, arguably with standing to intervene, '

are members of CCMN and authorize that organization to represent them. Ms. i

Marucci filed a timely petition as an individual, but may lack standing to j
intervene as an individual. She also alluded to her role as the coordinator of r

CCMN. That organization later ratified Ms. Marucci's initial timely filing.
De Board will consider amendments to petitions addressing the five factors ,

to be balanced for nontimely petaions. We shall also consider any arguments j

that the CCMN pctitions as a group are timely. Licensee and the NRC Staff ;

may, of course, answer these arguments. ;

I

!

(ii) A concise statement of the alleged facts or expen opmian which support the commuon and on r

which the pcsidoner intmds to rely in prtwmg the contenunn at the hearing. ingether with references to
those specific sources and documenia of which the peubaner ta sware and m which the peuuoner intends
to reJy to establish thme facta or expen opinion. ,

Cui) Sufhcient information (which may indude informauan pursuant to paragraphs (b)(2)(i) and (ii) |
'

of this sec6an) to show that a genuine dispute exists with the applicara on a material issue of law or fact.
his showing must include references to the spcotfic ponims <d the application (mcluding the applicant's j

ierrvirmmental r9 ort and safety report) that the penumer dtsputes and the surynrtmg reasons for each
dispute. or.2f the peudoner beheves that the applicadon fails to cmtsin infamauan on s relevant maua as ,

;
m;utred by law, the idmuficatim of each failure and the supporting ressma ror the peutioner's helmf. On
issues arising under the Nanonal Errvironmental Policy Act, the pennoner shall fde contmtums based on I

the apphcant's environmental repan. De pontioner can amend thme contenuons or file new contenuons ' j
if there are data or conclusions in the NRC dran or fmal envutnimental impact autement, envimnmental ,

assessment. or any supplernents relating thereto, that differ sigruficantly fmm the data or conclusmns in ?

the apphcant's document.
7 hc five factors to be balanced are:

'
(i) Good cause,if any for failure to f.le on time.
(ti) he avadabihiy of other means whereby the peu6mer's mierest will be prcsected.
(iii) he extent to which the peunmer's participation may reasonably be empceted to snaist in j

devcheng a sound record.
(iv) The extern to wtuch the peutioncr's imerest will be represented by czasung parues. (

'
(v) he catent to which the peti 6aner's panicipanon will broaden the issues or delay the pmceedmg

Mr. Pray filed a later supplement dated July 2.1992. to his petinun, in wt6ch he argues that his pentim was |8

not untimely, The licensee and NRC staff have not had an oppanunity to answer Mr Pray's July 2 fImg. ]
|
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SCllEDULE FOR FURTilER INTERVENTION PLEADINGS

;
Re sequence and timing of the filing of amended and supplemental petinons i

ufxler the rule can be changed by order of the Board to provide for the
efficient and rational management of the proceeding. 10 C.F.R. 66 2311,
2318(m). Here is normally no need for a prehearing conference until it has ,

t

been established by the filing of at least one facially acceptable contendon by a
Pentioner with standing to intervene that a hearing might be required? Therefore,

|the Board suspends the provisions of the rule that permits filing up to 15 days I

before the prehearing conference and sets another schedule below.
i
!

ORDER t

Pleadings shall be filed in accordance with the following schedule:
Each Petitioner may file no later than August 14,1992, an amended petition

and a supplement to his or her petition which includes a list of contentions that
Petitioner seeks to have litigated in a hearing.28 ,

Licensees may file answers to amended petitions and supplements to petitions
-

within 10 days after service of the amended petitions or supplements.
,

,

!

.

.

.

.

A , if the Peudoners wait unul 15 days before the first pehcanng conference to fde amended and supplemental
;
1

peu6tns, the answers to thme peutions would not be in the hands of the thani and perues un61 the very day of
the pruheanng confereroe at the earliest, and possibly several days lamr In short, the Board and perdes would
not be pnyared to attend to the very busmess for which the peheanng confcrence is convened af the schedule set
out in Ote mle is followed )

i%rucs to NRC prmedmgs are responsible fur serving their papers dmrtly upon other panies and menibers of10

the Board in compliance with the prwisions of 10 CER. | 2.701. so far the Peunoners have nce been complymg
;

with the service requirements. he Clerk to the Licermng Board will provide to the rtutaonas a currers service i

hst for dus poceedmg. Peunoners must carefully foDow the prwismns of 10 Cf.R Part 2 (Rules of Pracuce) in
future ralmgs. Inunuve interven6on in NRC pmreedmgs has e high pmhebihty of failms

|
A copy of the pertment regula6ons,10 Cf.R. Pans 0 to 50 is available from the lis. Cmernment Prinung i

o'f.ce, superintendens of Docurnenu Mail stop: SSoP, washington, DC 20402-9328or rney be cammmed at
the lmal pubbe document sonnt as stated m the Federal Repsar notia of this proceeding.

29
|
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The NRC Staff shall file answers to amended petitions and supplements within
,

15 days following their service. ;

Tile ATOMIC SAFLTY AND
LICENSING 110ARD .

!

'
Charles N. Ke?ber
ADMINISTKATIVE JUDGE '

:

!

Jerry R. Kline .

ADMINISTRATIVE JUDGE
3

'

Ivan W. Smith, Chairman
ADMINISTR ATIVE JUDGE ' .|

11ethesda, Maryland -

'

July 29,1992
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION |

i

OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS r

,

1

James f.t. Taylor, Executive Director for Operations
,

!

In the Matter of Docket No. PRM 50-54
;

DANIEL BORSON on Behalf of t

PUBLIC CITIZEN July 27,1992
.

The Nuclear Regulatory Commission (NRC) is denying a petition for rule- 4

imaking (PRM 50-54) from Daniel Borson on behalf of the Public Citizen. The
Petitioner requested that the NRC amend its regulations regarding the licens- ;

ing of independent power producers to construct or operate commercial nuclear ;

power reactors. The petition is being denied on the basis that current NRC reg- ;

ulations provide authority for the licensing of an Independent Power Producer ,

;
(IPP) should such an application be submitted and for a review of the applicant's

'

financial qualifications to construct and operate a commercial power reactor.
;

'

REGULATIONS: INTERPRETATION (10 C.F.R. PART 50)

The existing regulations in 10 C.F.R. Part 50 provide authority to request
the necessary information from non-utility applicants to perform a financial
qualifications review, as well as require the applicants to set aside funds for !

decommissioning of the reactor. .;

REGULATIONS: INTERPRETATION (10 C.F.R. Part 140) |

Each licensec, utility or non-utility, is required by 10 C.F.R. Q 140.21 to
maintain adequate monies, through several approved methods indicated in that i

section. to guarantec payrncnt of deferred premiums to satisfy its responsibility 1

under the Price-Anderson Act. i

'!

;

i
,
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DENIAL OF PETITION FOR RULEMAKING

I. Tile PETITION

in a letter dated November 22,1989, Mr. Daniel Borson, on behalf of the
Public Citizen, filed a petition for rulemaking with the NRC. The petition, which
consisted of two parts, requested that: (1) NRC promulgate rules concerning ,

the licensing of Independent Power Producers (IPPs) in general; and (2) these ;

rules include specific criteria for financial qualifications for an IPP seeking a
construction permit or an operating license for a commercial nuclear power
reactor. ,

11. IIASIS FOR PETITIONER'S REQUEST

Since all licensecs of commercial nuclear power plants are presently mgu-
lated utilities, NRC regulations for imancial qualification of licensecs for the
construction and operation of these facilities assume that k) cal, state, or fed- ,

cral regulatory bodies will ensure that nuclear licensecs have sufficient funds to
safely operate their facilities. Regulated utilities have defined fixed markets for
their electricity and usually are assured a set return on the amount of invesunent
in plants which is included in the rate base. However, IPPs, on the other hand,

'

must compete openly in the wholesale marketplace and may not have a steady
supply of customers for their power. Consequently, while their rates am usually
set by the Federal Energy Regulatory Commission (FERC), if IPPs fail to sell all ,

the electricity they produce, or if their plants fail to produce enough electricity,
they may not make a profit. Herefore, the long-term financial stability of an

.'

IPP is less certain than that of a regulated utility. This potentially precarious
financial position may adversely affect the accrual of decommissioning funds, -

the promptness of necessary maintenance and repairs, the payment of waste
fees, and the ability to pay funds in the event of an accident at any commercial
nuclear plant as specified under the Price-Anderson Act. Cmrently, there are
no regulations specifically addressing the licensing of IPPs or the transfer of ,

licenses to IPPs.
In light of the above, Public Citizen petitioned NRC to require an affirmative ,

showing of financial qualification by an IPP secking a construction permit, an
operating license, or a transfer oflicenses. Additionally, Public Citizen requested
that the specific fmancial qualifications lx' made part of the IPP's application for
a license. He financial questions should include but not be limited to requiring
the IPP to:

32
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Establish a procedure to ensure that sufficient funds will be available i

for payment to the Nuclear Waste rund established by the Nuclear Waste ;

Policy Act.
Establish a mechanism to ensure that the money that the Price- !

Anderson Act requires licensees to pay in the event of an accident at {
any commercial nuclear plant would be available when needed. !

Prepay into an external fund the cost of decommissioning the reactor,
or demonstrate the absolute assurance by a financial institution that
sufficient funds will be available for decommissioning. -

III. PUllLIC COMMENTS ON TIIE PETITION

A notice of receipt of the petition for rulemaking was published in the Federal
Register on March 12, 1990 (55 Fed. Reg. 9137). Interested persons were
invited to submit written comments or suggestions concerning the petition by
May 11,1990. The NRC received 17 comments in response to the notice: 9
from public utilities / industry representatives,2 from public corporations,2 from 2

state agencies,2 from citizens' groups, I from a private citizen, and I from the ,

Depanment of Energy (DOE). The majority of the commenters (13) opposed ,

!granting the petition. The main reasons cited by the commenters who werc
opposed to the petition were:

The DOE, the New York Power Authority, and others, stated that
they believed that current NRC regulations are sufficient to recognize an j

entity other than an electrical utility as a licensec for a nuclear power ,

plant. Further, they stated that Part 50 contains language that allows the ;
;Commission to obtain information on the financial integrity of an IPP to

assure itself that the IPP is qualified to build, operate, and provide for .

other financial obligations in connection with the plant for the life of the
license. ,

The Nuclear Management and Resources Council (NUM ARC) as well

| as several utilities pointed out that the Petitioner failed to indicate any
specific areas of the regulations that required change or to provide any i

arguments to justify the need for additional regulations at this time.
Financial qualifications for licensees are addressed in the current '

'
regulations (10 C.F.R. Parts 50 and 140) and apply to all applicants.

A private citizen pointed out that the promulgation of additional rules -

is not required to ensure the protection of the health and safety of the
public. i

iSeveral commenters pointed out that any lender or investor supporting
an application from an IPP would clearly insist on adequate financial
arrangements to address all significant contingencies.

|
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The Palisades Generating Company pointed out that the IPP concept
has not yet been applied to nuclear plants; even in the nonnuclear
segment of the electric industry, the concept is still evolving.

The remaining four commenters were in favor of granting the petition.
The reasons provided for supporting the petition are as follows:

The State of Illinois stated that specific fmancial qualifications should
be made a part of the application for an operating license. Satisfactory
monetary provisions for plant decommissioning, Price-Anderson insur-
ance, and disposal of radioactive waste must be assured. IPPs should
have no less culpability than a regulated utility.

The Ohio Citizens for Responsible Energy stated that NRC has
developed no substantive rules or a body of case law to address a
situation such as the completion and operation of a nuclear reactor
such as Perry 2 by an IPP. Stringent financial qualifications review and
standards are essential to ensure that the IPPs have sufficient funds to
cover appropriate expenses.

The Alabama Public Service Commission stated that the assumption
should not be made that current regulations would encompass new
entnmts such as IPPs. Further, IPPs need to know what will be required
by the NRC to determine whether to construct or operate a nuclear
reactor and be reasonably sure of making a profit.

Public Citi7en sent in a letter to NRC and reiterated essentially what
had been stated in their petition.

IV. REASONS FOR DENIAL '

Upon receipt of the petition from Public Citizen, the Staff examined the ;

!petition in detail to determine which specific regulations dr Petitioner believed
should be amended to address the licensing of an IPP, or which regulations ;

were inadequate to determine the financial qualifications of an IPP. Ilowever, ;
the Petitioner provided no specific reference to the regulations in 10 C.F.R. t

*

Chapter I diat should be amended.
'Ihe Staff then examined cach of the seventeen comments submitted by the

public on the petition. None of the four commenters who favored granting ;
!the petition provided any reference to the specific regulations that should be

amended by rulemaking. One of the commenters stated that specific financial |

qualifications should be made a part of the application for an operating license
and that satisfactory monetary provisions for plant decommissioning, Price-
Anderson insurance, and disposal of radioactive waste should be ensured. The

!
Staff agrees that this type of information is important to any license application
and such information will be reviewed in detail during any license review of an ,

i
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IPP. Another commenter stated that IPPs should have no less culpability than a
regulated utility. %c Staff also agrees with this statement. Another commenter
stated that NRC has not developed a " body of case law" to address IPPs. NRC
has not developed a " body of case law" because an IPP has yet to submit an

. application for a construction permit or operating license, and the Staff believes
that the current regulations prcvide authority to review an application by an IPP
should one be submitted.

In its petition, Public Citizen has not presented any tangible evidence as to
why or how the NRC regulations are inadequate. Nor does the Public Citizen
demonstrate or state how the NRC would fail to apply existing regulations on a
case-by-case basis to the circumstances of an IPP before making the necessary
public health and safety findings prior to the issuance of any permit or license.
The Staff agrecs with the comments of the DOE, NUMARC, and others that the
current regulations in 10 C.F.R. Part 50 can be appropriately applied to IPPs.

ne Staff believes that the existing regulations in 10 C.F.R. 95 50.33 and
50.75 provide the authority to request the necessary information from non-
utility applicants to perform a financial qualifications review, as well as require
the applicants to set aside funds for decommissioning of the reactor. De
regulations in 10 C.F.R. 0 50.75(d) specifically address "non-electric utility
applicants" and require these applicants to submit a decommissioning report to
the Commission describing the cost estimate for decommissioning the facility
and the manner (which must be acceptable to the Commission) in which the
funds will be set aside. Moreover,10 C.F.R. 50.75(e)(2) specifically defines the
acceptable financial assurance mechanisms for a licensee other than an electric
utility. Public Citizen has not indicated in its petition where the Commission's
regulations are inadequate for accommodating a non-utility applicant.

Non-utility applicants for operating licensecs must demonstrate financial
qualifications pursuant to 10 C.F.R. 9 50.57, and 10 C.F.R. 5 50.80 allows
the Commission to request information on the financial qualifications of any
applicant for license transfer.

Each licensec, utility or non-utility, is required by 10 C.F.R. 6140.21 to
maintain adequate monies, through several approved methods indicated in that
section, to guarantee payment of deferred premiums to satisfy its responsibility
under the Price-Anderson Act. Moreover,if the suggested methods of guarantee
an. for any reason inadequate or inapplicable for a particular licensee,10 C.F.R.
$ 140.21(f) provides for "such other types of guarantee as may be approved by
the Commission.

Pursuant to Public Citizen's concern that non-utility applicants will not have
sufficient monics available to fund their requisite payment to the Nuclear Waste
Fund, the Staff believes that DOE, the agency that administers the Fund, is the
best judge of whether a licensee has sufficient funds set aside to meet the costs
of disposal of radioactive waste.

35
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Ihr the reasons cited above, the NRC denics the petition,

Ibr the Nuclear Regulatory
Commission ,

James M. Taylor
Executive Director for Operations

Dated at Rockville, Maryland,
this 27th day of July 1992,
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UNITED STATES OF AMERICA ;

NUCLEAR REGULATORY COMMISSION

OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS
|

James M. Taylor, Exocutive Director for Operations

in the Matter of Docket No. PRM 20-19

i
GENERAL ELECTRIC STOCKHOLDERS *

ALLIANCE, et al. July 27,1992
,

'Ihe Nuclear Regulatory Commission (NRC) is denying a petition for rule-
making (PRM 20-19) from Betty Schroeder on behalf of the General Electric
Stockholders * Alliance, et al. The Petitioner requested that the NRC issue a

'

regulation to require that a detectable odor be injected into the emissions of
nuclear power plants and other nuclear processes over which the NRC has ju-
risdiction. The petition is being denied on the basis that the proposed action is
not necessary because: (1) current monitoring and emergency response procc-
dures provide an adequate level of safety; (2) it would not result in any increased
protection of the public health and safety and as a result would not meet the
Commission's "Backfit Rule," 10 C.F.R. 9 50.109; (3) the proposed action is not
technically feasible; and (4) the injection of odors in detectable concentrations
over the Emergency Planning Zone for a nuclear power plant or suitable area
for other nuclear facility would likely be detrimental to the environment. ;

.

TECllNICAL ISSUES DISCUSSED
3

T':e following technical issues are discussed: Emergency Plans; Environ.
mental Effects of Odorants; IIcalth Effects; Low Level Radiation Releases; Ra-
dioactive Plumes; Radiological Monitoring.

,

;
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DENIAL OF PETITION FOR RULEMAKING

l. TIIE PETITION

in a letter dated October 8,1988, Ms. Betty Schroeder, Secretary of the
GE Stockholders' Alliance, filed a petition for rulemaking with the NRC on <

behalf of herself, the Alliance, and "all the peopic in the country [ USA) and all
future generations." The Petitioner requested that the NRC issue a regulation to
require that a detectable odor be injected into the emissions of nuclear power
plants and other nuclear processes over which the NRC has jurisdiction. The
petition specified that the injected odor be similar to, but recognizably different
from, the mercaptans used in natural gas.

II. IIASIS l'OR REQUEST

As a basis for the requested action, the Petitioner stated that compliance
with this requirement would immeasurably improve health and safety of the
public by providing for early detection of radiation leaks, giving the public
notice of the need to take protective measures. The Petitioner recognized that
nuclear facilitics are required to maintain monitoring stations, but alleges that the
accident at Three Mile Island demonstrates deficiencies in the capability to alert
the public of dangerous releases. In addition, the Petitioner claims that radiation
plumes are erratic and unpredictabic in their dispersion upon release because
of varying weather and geophysical characteristics of the terrain. Furthermore, t

the Petitioner asserts that scientific studies prove that even the smallest amounts

of ionizing radiation cause harmful health effects, stating that there is ample -

evidence that radiation causes increased infant mortality, pnetic abnormalities,
cancer and leukemia, and makes the body more prone to disease by " lowering"

the immune system.
Ily example, the Petitioner asserts that the natural gas industry requires

inexpensive, nontoxic mercaptans (recognizable odors) to be injected into gas
to help people detect gas leaks and to provide confidence that the use of gas is

safe.

Ill. PUllt.lC COMMENTS ON TIIE PETITION

On February 1, 1989 (54 Fed. Reg. 5089), the NRC published a notice of-
receipt of the petition for rulemaking in the Federal Register. Interested persons
were invited to submit written comments or suggestions concerning the petition

by April 3,1989. The NRC received 52 letters of comment in response to the

38 ,
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notice: 28 letters from individuals with 3 opposed,24 in favor, and I urging a
feasibility analysis; 10 letters from industry and industrial organizations argued ,

'

against the petition; 13 public interest groups responded with 1 opposed,10 in
favor, and 2 requesting that NRC examine the technical feasibility of such a ;

requirement; and I local governmental entity in favor.
Many of the commenters in favor of the petition gave no reasons for their j

support. Some only provided statements, without giving the basis for their
statements, that this requirement would provide assistance in detecting leaks
and/or normal releases, that it would provide the public an advanced warning
of leaks, or that it would enhance the public's ability to take protective actions
or save lives. A number of commenters stated or implied that it would improve
public heahh or safeguard the future. Two commenters suggested property loss
and damage would also be avoided. One commenter stated that it would improve

I
NRC awareness of public exposure. Several of the commenters who favored the
peution felt it was important to assuage worries of the public, increase public ,

awareness, or aid public acceptance concerning nuclear power and mdioactive
emissions. One commenter, however, suggested that if an odorant were added
to all emissions that it could mean the end of nuclear power. One commenter
wanted to be able to detect leaks because she does not trust the government. ,

One commenter also stated that if the NRC was unwilling to require the odorant, |
the NRC would be demonstrating to the public that it was hiding the danger
from emissions. One commenter, who was apparently in favor of the petition, i

simply subrnitted an article which addressed lasting problems resulting from ,

the accident at Three Mile Island. A few commenters seemed to be in favor
of the odorant only for leaks or abnormal releases, a few clearly believed that ,

information on all releases should be provided to the public in this way. One ,

of these cornmenters contended that there was no proof that allowable levels of i

releases were not harmful. Two commenters stated that the public had a right |
'

and a need to know atout all exposurcs. Although a few commenters gave
an opinion that it would be technically feasible, none gave any information to

isupport that statement other than noting the benefits of the use of mercaptans
in natural gas. -

.

None of the commenters presented any information that was convincing
concerning the need for or the feasibility of the proposed requirement. t

Although the Petitioner's proposal, if it were feasible, would provide one ;
method of warning the public, the means currently in place are more effective. i

As discussed further below, the comparison with mercaptans in natural gas i

breaks down when one goes beyond the simplest of factors. As for this method
providing more information to the NRC on public exposures, current systems |
for measuring releases, estimating doses to the public, and reporting to the
NRC are more accurate than the use of an odorant in emissions would be.
As to the public's right and need to know what their exposures are, existing {

l

i
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information, though not direct, is available to the public. For example, die ;

NRC publishes an annual report entitled " Radioactive Materials Released fmm j

Nuclear Power Plants" compiled by Brookhaven National laboratory for U.S. ,

"

' Nuclear Regulatory Commission, NUREG/CR-2907.2 Various volumes cover
different report years (each also summarizes previous data). Whether or not ;

such a requirement in the long run would improve or diminish the public's faith !

in nuclear power would be difficult to predict; however, the question becomes ;

irrelevant given the many arguments against the use of an odorant.
'

,

Three of the commenters that supported adding an odorant to emissions also
suggested the addition of a safe, nontoxic colorant. |

!This suggestion is outside the scope of the original petition. Ilowever, the
Commission notes that although a colorant might have some small advantage in
terms of the timing of any warning, most of the consideratior,s applicable to the -

use of an odorant would also be n: levant to a similar use of a colorant. s

The commenters that opposed the petition presented significant reasons for |

their opposition. Many commenters stated that there would be no significant
increase in the protection of public health and safety. A few commenters ';

concluded that the requirement would have a negative impact on public heahh
and safety and the environment. Some concluded this because of the difficulty . i

of choosing an odorant that v9uld not be toxic when using the large quantitics
that would be necessary. Odiers were concerned that the safety of plants woc!d . .,

be reduced. Some of the reasons expressed for this second concern were that' !

an odorant would make it difficult for workers to respond in an emergency, ,

problems of odorants at the plant would make a nuclear incident more probable,
an odorant might be explosive in the containment or corrosive, an odorant might

'

be detrimental to the functioning of emergency equipment, and modification to j
systems might be necessary. ;

A number of the commenters stated that existing effluent monitors and '

notification procedures are more feasibic, more sensitive, and more . derly and |
'

that present regulations require the integration of instrumentation and public
notification procedures that would allow an adequate time for protective actions.
Some concluded that the use of an odorant would be unreliable and inaccurate. |

Many of the commenters indicated that use of an odorant is not feasible - ,

and discussed the technical difficultics. The main points were that: (1) the ;

quantity of odorant required for even a threshold detection in an Emergency 1

Planning Zone (radius of about 10 miles) for a nuclear power plant is greater
than is feasible, (2) odors could not be related to the amount of radiation

Copics or N11REGs may he purchased imm the saperintendent of Documents. U.s. Government PnnUng Office. f3

P.o. Um 37082. Washington.DC 20013-7082. Copics are also available rmm the Nananal Tcd,nical Inrormatim !
.*

service. 5285 Pnn Royal Road. Spnngficid. VA 7.2161. A copy is also available for inspccuan andka copying at
the NRC Pubhc Document Ronm. 2120 L Street. NW (lower level), washington. DC,

'!
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because of different half. lives or difierent concentrations, and (3) it is technically
untenable to label fission product; with an odor. Some commenters discussed ;

the differences between radioactive emissions and the use of mercaptans in ;

natural gas. They pointed out that- (1) natural gas is piped directly to and
used in homes and buildings where there are no other warning devices and
where a leak can create an immediate hazard to life and health; (2) mercaptans |

|in natural gas are intended for the detection of very localized leaks, thus very
!

small concentrations are used; and (3) mercaptans are gases that dissolve into
the natural gas. These commenters stated that the situation with radioactive ,

emissions is drastically different with the objective of detecting releases to the f
unbounded outdoors for miles around.

Some commenters indicated the importance of a unique odor and discussed f

problems with the choice of an odorant. A number of commenters including |
t

one in favor of the requirement pointed out problems with mercaptans or sim-
,

"

it.tr compounds. One commenter submitted extensive information concerning
;

the toxicity of various mercaptan compounds. One commenter suggested pep-
permint or a specific perfume. Another commenter pointed out that even a f

i

usually pleasant odorant could be an allergen to some peopic.
Other problems pointed out by the commenters were: (1) the odorant would !

|be overwhelming on site and possibly toxic to workers, (2) there would be a
likelihood of false alarms as a result of similar odors or because of system !

malfunctions, (3) the length of time for the odor to reach the public would be !

unacceptably long, (4) the cost of the system would be an unnecessary financial ;

burden to licensees, and (5) the public would have to be trained to recognize j

the odor. Some problems pertaining particularly to the use of an odorant in ,

|routine emissions were noted: (1) a problem of aesthetics for nearby residents,
|(2) olfactory fatigue, and (3) the possibility that the odor would become too

familiar and not be responded to when appropriate.
Generally, the NRC agrees with those commenters who were opposed to

the petition. Although there may have been'a few minor overstatements or ,

misstatements, the NRC agrees that all of the basic reasons given by the
i

commenters for opposing the petition are valid. ,

in addition, two responders submitted that in accordance with 10 C.F.R. ;

|9 2.803, the NRC should not have instituted this proceeding on the basis that the
petition was without merit and a waste of NRC, industry, and public resources

|
and pn'sumably not worth public comment

requirements in 10 C.F.R. 9 2.802(c) be docketed as a petition for rulemaking.
']'The NRC's regulations require that a petition that meets the threshold

Although publication for comment in the Federal Register is discretionary, it is |

not a burdensome procedure and affords members of the public an opportunity
i

to participate in the agency's deliberative processes that would not otherwise
be available. Public comment is frequently of value in considering the ments |

|
<

|
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of a petition, particularly where the petition raises an issue for the first time. .

Generally, the NRC prefers to err on the side of openness rather than invite !

public distrust. !

i

IV. REASONS FOR DENIAL
!

The NRC has considered the petition, the public comments received, and -

other related information and has concluded that the issues raised by the petition
,

are without merit. The following is a discussion of the details of that conclusion. -|

The primary concern of the Petitioner is a perceived need to improve the j

health and safety of the public by improving the detection of radiation leaks
and pmviding the public with notification to take protective measures. In fact,
for the case of nuclear power reactors, systems for the detection of radioactive j

leaks and the ability to quickly notify the public to take protective measures are
in pixe as required by NRC regulations. A number of these measures were j

instituted based on lessons learned from the TM1 accident. .
Sensitive and redund.ait radiation monitors are located throughout nuclear

power plants to provide detection and alarm capability at the point of release. ,

These monitors measure, numerically and directly, the amount of radiation. In
contrast, if detection of radiation were dependent upon identification of an odor
by a person offsite rather than an instrument, the detection would be delayed ,

by at least the time it would take to reach the first person off site trained to j

recognize the odor. At best, the use of an odorant in conjunction with radioactive
~

emissions would be an indirect and not a quantitative indication of'.he presence
of radioactivity.

The Petitioner contends that the accident at Three Mile Island demonstrated
deficiencies in the ability to alert the population of dangerous releases? After
the accident, the NRC did conclude that the requirements for emergency
preparedness needed to be significantly upgraded. Consequently, regulations i

claborating the scope and contents of emergency plans for nuclear power plants !

were instituted. Included in these requirements are capabihties to promptly and
accurately detect releases of radioactivity, as well as the potential for a release. |
and to notify the public within 15 minutes of the declaration of an emergency. ,

*Before a nuclear power plant is licensed to operate, the NRC must verify that
the licensce's emergency plans and procedures are adequate to protect the public

'

health and safety in the event of an accident. Further, the emergency planning
for these licensees must be coordinated with local and state authorities. Also, i

.

2The Petationer shouW noic that careful analysis or the actual radioactive relcese dunrig the accident at hrec
M.le Island showed that the resultvit dose to the p.ablic was c<snparab!c to that whuts would result from me or

, *
two trans-Atlantic commercial autme trips. and thererore. would not be consWered dangerous.
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cmergency plans must be maintained and updated annually and exercises must bc |.
conducted annually (with state and local participation biarmually). In addition, !

the NRC inspects licensees annually to casure compliance with the regulatory
requirements.

!in summary, for the case of nuclear power plants, a system is already in
place, which the NRC has previously determined provides adequate protection
of the public health and safety, it is unlikely that the addition of an odorant to ,

'
emissions could add any margin of safety to that provided by existing systems.
Therefore, the addition of an odorant to the radioactive emissions from power
reactors would not meet the Commission's Backfit Rule,10 C.F.R. 6 50.109.

In the case of NRC licenses other than those for power reactors, emergency
preparedness is commensurate with the hazard. The potential radioactive hazards ,

frorn most of these licensecs are not sufficient to affect the general public,
llowever, for those licensecs with sufficient materials to meet the criteria
for requiring an emergency plan, the appropriate surveys and monitoring for ,

'

radioactive releases are required, as well as timely reporting of radioactive
releases to the proper authorities. As in the case of power reactors, the existing |

''

required systems have been judged adequate and are superior to the indirect
ir,dication that would be provided by an associated odorant, ,

ne Petitioner specifically asserts that radiation plumes are erratic and r

I
unpredictable in their dispersion upon release because of varying weather and
geophysical characteristics of die terrain.

.!Plumes of radioactive substances behave in accordance with their physical
Iand ctemical characteristics. In this respect, they are no different from plumes

of stable elements with the same physical and chemical characteristics, such as )
temperature, velocity, density, particle size, etc. The NRC, other federal agen-
cies, and licensees routinely predict the dispersion of radioactive plumes based
on dispersion models (that are often computerized) that include fxtors such as )
weather and terrain. As with all modeling there are associated uncertainties.
%csc models are used to predict the path of plumes and to enable public of-
ficials to recommend protective actions befort the plume arrives at downwind,
populated areas. ,

In contrast, the use of odorants would require the arrival of the plume in
populated areas to initiate any protective actions. Precautionary evacuation,
with virtually no radiation dose to the public, would not be an option with the
use of an odorant. An additional problem is that a gascous odorant may not
have the same physical characteristics as the radioactive releases and thus may
not follow the same path as the radioactive emissions. If this were the case, the
detectability of the odorant may not be a good indicator of the presence or the
concentration of radioactivity.

As discussed extensively by some of the commenters, the use of an odorant
for the purpose of warning people of radioactive releases is not feasible. Most
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sources of potential releases are not in a form such that an odorant could be
dissolved into or otherwise associated with the radioactive material in a way that
they would be automatically released together. It would be necessary to rely on
a system of detecting radioactivity, such as existing measuring devices, which
would then trigger the addition of odorants to stack effluents or venting systems.
It would not be possible to account for all sources of releases, although main
stacks or vents would be the primary sources of releases. In part because of the ,

complexity of impicinenting such a requirement, reliance on licensee compliance
and government enforcement would still be necessary. Thus, the problem of lack >

of trust of a segment of the public in the licensees and the government could
not be climinated.

A further concern is that the concentrations of odorants used would have
to be very high at the point of release in order to be detectable at any ,

significant distance. Concentrations reaching people would vary considerably,
depending on the distance from the source and other factors, such that odors
would likely be overwhelming on site and in some locations off site and quite
possibly toxic while being undetectable at other locations. As noted above, it
would also be impossible for the chemical and physical characteristics of the
odorant to match those of all the releases that are both gaseous and particulate.
Thus, the concentrations of odorants would not remain proportional with the
concentladons of contaminant 'Ihe concentrations of odorants would also not
match the relative hazard of contaminants, because the radiotcxicity of various ;

'

nuclides varies greatly.
The prospect of injecting an odorant into emissions of radioactivity also

raises an environmental issue. If the odorant were used in connection with |
normal permitted releases as specifically suggested by some of the commenters, {
it would cause the institution of an objectionabic and continual insult to the

'

air quality in and downwind from licensed facilities. Fur example, it is highly |
likely that the addition of a mercaptan-like odorant to radionuclides used in the

,

nuclear medicine sections of hospitals would be mtolerable. Similarly, residents !
downwind from nuclear power plants would be subjected to a decreased quality
of air. It would be difficult, if not impossible, to select an odorant.that would not
be toxic in the concentrations required. As discussed above, the addition of an
odorant would provide little, if any, benefit to the protection of the public health
and safety. Therefore, the detrimental effects on the environment outweigh the
benefits, if any, of injecting an odorant into radioactive emissions from NRC |
licensed facilities.

The petition erroneously states that scientific studies prove that even the
smallest amounts of ionizing radiation cause harmful health effects. On the
contrary, there is a controversy in science on the health effects, if any, of very -

small doses of ionizing radiation. Nonetheless, the NRC regulates on the basis
of the linear nonthreshold hypothesis which assumes that there is no threshold
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|
of dose below which there is no harm, i.e., that even the smallest doses are i

. potentially harmful.2 |
1

Taking all the considerations above into account with respect to the early
|

detection goal of the proposed requirement, the Petitioner fails to recognize that
more timely and sensitive methods of detection of radioactive amissions are
already in place. Similarly, with respect to the ability to notify the public to
take protective actions in a timely manner, the Petitioner does not recognize that
an effective method for notifying the public is already in place.

Therefore, there would be littic, if any, increased benefit to the public health
and safety as a result of the proposed requirement.

?In conclusion, the NRC finds the petition without merit, and denies the
petition.

'
For the Nuclear Regulatory

Commission
|

James M. Taylor
Executive Director for

Operations |

Dated at Rockville, Maryland,
'

this 27th day of July 1992.
|

>

:

,

:

,

!

$

:

>

3The !btitioner also erronceusly states that the natural gas indurtsy rn;uires the injec6(wt of odors into gas for
carnmeraal and d<wnesuc use in fact. it is the fedrial gewernment that ruguirr.s the use of o&nunts in natural gas
as stair 4 in the regulaucos (49 C.F R. (191626).
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Cite as 36 NRC 47 (1992) CLI-92-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman >

Kenneth C. Rogers
James R. Curtiss
Forrest J. Remick
E. Gall de Planque

in the Matter of Docket Nos. 50-440-A ,

50-346-A
(Applications to Suspend

Antitrust Conditions)

OHIO EDISON COMPANY
(Perry Nuclear Power Plant,

Unit 1)

CLEVELAND ELECTRIC ILLUMINATING
'

COMPANY and
TOLEDO EDISON COMPANY

(Perry Nucicar Power Plant,
Unit 1; Davls-Besse Nuclear
Power Station, Unit 1) August 12,1992

The Commission denies City of Cleveland's appeal of a Prchcaring Confer- ;

ence Order, LBP-91-38, 34 NRC 229 (1992), which granted Applicants' hearing
petitions. Ec Commission determines that its broad authority to amend licenses
at the request of licensee extends to requests for amendments to antitrust condi- :

tions. The Commission also denies City of Cleveland's motion for rcvocation of |
the Commission's referral of the hearing requests to the Licensing Board. He '

Commission determines that the Licensing Board's development of a detailed
record and analysis of the complex issues raised in this proceeding will aid the
Commission in any revicw that may be undertaken.
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ATON11C ENERGY ACT: AUTilORITY TO AMEND OPERATING
LICENSES

Amendments to operating licenses are contemplated under both the Atomic
Energy Act (AEA) and the Commission's implementing regulations. See AEA
95161,182,183,187,189,42 U.S.C. Il2201,2232,2233,2237,2239 (1988);
10 C.F.R. Il 50.90, 50.92 (1992).

ATON11C ENERGY ACT: RIGilT TO A IIEARING

licaring rights provided in section 189 of the Atomic Energy Act may be
invoked not only by interested members of the public but also by license
applicants or licensees. 42 U.S.C. 5 2239(a)(1) (1988).

ATON11C ENERGY ACT: RIGilT TO A IIEARING

Although a license applicant or licensec may have a right to a hearing under
section 189 of the AEA if its interest is adversely affected (e.g., if a license
or amendment application is denied or a license is suspended or revoked), a
hearing must still be requested; otherwise Staff's decision is final. See 10 C.F.R.
Q Q 2.103(b), 2.105(d), 2.108(b), 2.1205 (1992).

ATON11C ENERGY ACT: ANTITRUST JURISDICTION

The Commission has jurisdiction under sections 103,161, and 189 of the
AEA to entertain Applicants' request to amend their licenses to suspend the
effect of antitrust conditions. Neither the statutory language nor the legislative
history of section 105 of the AEA suggests that Congress intended antitrust
license conditions to be immutable, irrespective of whether the conditions have
become unjust over time. Neither Houston Lighting and Power Co. (South Texas
Project, Units 1 and 2), CLI-7713, 5 NRC 1303 (1977), nor Florida Power ,

and Light Co. (St. Lucie Nuclear Power Plant, Unit 1; 7brhy Point Nuclear
Generating Plant, Units 3 and 4), ALAB-428, 6 NRC 22) (1977), prohibit
suspension of antitrust conditions at a licensce's request.

ATON11C ENERGY ACT: RIGilT TO A IIEARING

Staff's consideration of Applicants' amendment request was not a " hearing"
that satisfies section 189 of the AEA; Staff's determination was administrative in
nature and does not suffice as an adjudicatory review of the application request.

!
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MEMORANDUM AND ORDER
;
r
'I. INTRODUCTION

The Atomic Safety and Licensing Board (Licensing Board) granted hearing |
petitions of Ohio Edison Company, Cleveland Electric Illuminating Company, I

and Toledo Edison Company (Applicants) in a Prehearing Conference Order ;

dated Octoter 7,1991. LBP-91-38,34 NRC 229. The City of Cleveland (Cleve-
'

land), an intervenor in the instant dockets, appealed this order on the grounds
that this proceeding lacks a legal basis. Cleveland also sought revocation of |

the Commission's referral of the hearing requests to the Licensing Board. Fbr . j

the reasons stated below, we deny Cleveland's appeal and deny the motion to +

revoke the referral.
The effect of our order is simply to allow the Board and parties to proceed to

resolve the question of whether Applicants were properly denied suspension of - ,

antitrust conditions attached to their licenses. However, as we explain below, the
basis for our decision involves intricate considerations relating to our regulatory

authority.
|

!

II. BACKGROUND

Wis matter began when Ohio Edison Company filed an application in ,

September 1987 for an amendment to suspend the antitrust conditions in the ;

operating license for the Perry Nuclear Power Plant. In May 1988, Toledo Edison
Company and Cleveland Electric Illuminating Company filed a joint application

Ialso requesting relief from the Perry antitrust conditions and additionally seeking
suspension of the antitrust conditions in the Davis-Besse nuclear plant licenses. .

*

After considering public comments and advice from the Department of Justice's
Antitrust Division, the Neclear Regulatory Commission (NRC) Staff in April
1991 denied the Applicants' requests. 56 Fed. Reg. 20,057 (May 1,1991). ;

De Applicants petitioned for a hearing on the Staff's denial of the requested
amendment. The Applicants' hearing petitions were filed with the Office of the
Secretary (Secretary) of the Commission in accordance with Staff's notice of
denial of the Applicants' amendment requests. After receiving the requests for
a hearing, petitions for intervention, and Cleveland's opposition to a hearing,
the Secretary referred the requests and petitions to the Licensing Board for
appropriate action.'

.

.

i
3 see Wrnorandum rrom sJ. Chuk, sacretary. Lo B. Paul Crate . Jr., Chief Admirustrative Judge. Aumc safety :

and thensing Board Panc] Qune 7.1991). [
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The Licensing Board ruled on the requests for hearing and petitions for :

intervention and other threshold procedural matters in its Prchearing Conference )
Order, LBP-91-38, supra. Pursuant to 10 C.F.R. 62.714a, Cleveland filed j

'

its appeal of LBP-91-38. The Applicants and Staff opposed the appeal.
Additionally, on December 19,1991, Cleveland filed a motion. also opposed by
Staff and Applicants, for Commission revocation of the referral of the hearing

. {petitions to the Licensing Board and also for Commission adoption of NRC
Staff's April 24,1991 decision denying the Applicants' amendment requests. ;

?
?

s

llL TIIE LICENSING BOARD'S DECISION j

in determining whether to grant the Applicants' hearing requests, the L.i.
'

censing B(nrd addressed Cleveland's four main objections to entertaining such
'"

a hearing: (1) the Applicants were not " person [s] whose interest may be af-
fccted" by this proceeding such that they are entitled to a hearing under section .

189a(1) of the Atomic Energy Act (AEA);2 (2) section 189a(1) does not enu-
merate the subject matter of this proceeding as being subject to a hearing, i.e., ;

the denial of a request for suspensioh of antitrust conhns; (3) Applicants ;

have already had their hearing before Staff; and (4) the Commission lacks the j

authority to grant the relief requested? !
'

In LBP-91-38, the Licensing Board easily dismissed Cleveland's first three
arguments. The Licensing Board concluded that Applicants are considered ;

" persons" within the meaning of the AEA and that their " interests" are affected j
by the outcome of this proceeding because it is their amendment request that
was denied.' Although the Licensing Board conceded that a " suspension" is not -
typically considered an amendment, the Licensing Board nevertheless concluded |

that the word suspension is used in the instant applications to characterize
Applicants' request to have the antitrust conditions nullified, and as such is
"by any reasonable interpretation" a request for an " amendment" of the existing )
operating licenses! Rirthermore, the Licensing Board fe,md that Staff's review
was not an adjudicatory determination regarding the ments of the application to ,

which Applicants are entitled under section 189a. Although an administrative
denial by Staff regarding an amendment application may be dispositive, the !

statute requires a hearing if the Applicants request one. |
The Licensing Board found more problematic Cleveland's fourth argument j

regarding whether the Commission has the authority te mspend antitrust con- t

ditions after the issuance of the operating license. R sing the Commis- j
!

2
42 U.S C. I 2239(a)(1) (1988).

[3 tJIP-9138. sym. 34 NRC st 237.
'/d, at 238.

514 st ZlS-39

!
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sion's limited antitrust jurisdicthn under section 105 of the AEA,6 the Licensing
Board nevenheless determined that the Commission has the statutory authority r

'

to amend antitrust conditions under the general provisions contained in section
189a of the AEA and implemented in 10 C.F.R. 5 50.90 providing for amend- !

|ments to licenses at the licensees' request.

IV. ARGUMENTS BEFORE TIIE COMMISSION |

On appeal, Cleveland argues that the Licensing Board erred in relying on '
section 189a of the AEA for authority to conduct the antitrust review sought
by Applicants? Cleveland argues that section 189a is purely procedural in ,

nature and does not grant a substantive right to amend the operating license.
In addition, according to Cleveland, section 189 confers hearing rights on ;

the public only, not on the Applicants. Cleveland funher maintains that the
Licensing Board misinterpreted the statute and its implementing regulations
(specifically,10 C.F.R. 6 50.90) regarding the authority of the Commission to
conduct postlicensing antitrust review. Cleveland interprets prior Commission
decisions, namely, llouston Lighting and Power Co. (South Texas Project, Units .

I and 2), CL1-77-13, 5 NRC 1303 (1977) (South Texas), and Florida Power :

and Light Co. (St. Lucie Nuclear Power Plant, Unit 1; 'ihrkey Point Nuclear !

Generating Plant, Units 3 and 4), ALAB-428,6 NRC 221 (1977) (St. Lucie), to :

hold that any postlicensing antitrust review is prohibited. In addition, Cleveland f
argues that the Commission's authority to enforce antitrust license conditions j

does not include the authority to delete or modify those same conditions. j

Finally, Cleveland maintains that section 105 of the AEA provides the only -|

authority for the Commission to conduct antitrust review, and because that ,

section does not provide authority to conduct postlicensing review, a licensec |

cannot confer this jurisdiction simply because it volunteers to undergo the -!

amendment process.*
The NRC Staff maintains that the Liceneing Board was correct in determining ;

that the Commission has authority to conduct a hearing regarding the amendment ;

,

6 42 U.s.C. 5 2135 (1988).
Sea Encf of Oty of Ceveland. Ohio,in suppun of Nauce of Appeal of Prehcanng Cmference order oranting [7

Request for llearing at 3&37 (oct. 23,1991) (Oeveland's Bricr).
8Geveland has moved for leave to file a reply to the Appbcants' and staff's bncis opposmg Ceveland's appeal.

Ocvehnd's reply was attached to the mouan. NRC staff opp ses tius mehon. and has requested that,if the mouon
is gramed. Staff should be pernuued to nspand to Ocveland's reply. See NRC sta!T's Answer in 0;5msitian to ,

the %,uon of the City of Oeveland Ohio, for le. ave to Fde a Reply Bnef at 2 (Dec. 26.1991). We fmd that the ,

reply adds muhmg of substance to develand's posinm. It euentially pwides additimal comments egardmg ,

the same arguments that were addenssed in develand's enginal brief. Ivr these ressms, Cleveland's mouan far i

leave to fde a reply to us bnef in support of its appeal of ISP-91-38 is demad.
'

o
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or modification of license conditions, including antitrust conditions.' According |
to Staff, section 105 of the AEA limits the Commission's authority to initiate ,

fantitrust review, llowever, Staff contends that section 105 does not specifically
address license amendments sought by licensees and thue, cannot be intefpreted !

'
as limiting the Commission's general authority to amend licenses that it issues.
Staff argues that South Texas and St. Lucie address only whether the NRC
can impose new restrictions due to alleged anticompetitive behavior by-a ;

!
licensee, but do not specifically address license amendments sought by licensees.

!Moreover, the Staff contends that the Commission's broad statutory power to
impose conditions in a license include ~ the power to relax such ccnditions if
circumstances warrant. i

The Applicants' arguments are essentially the same as those of NRC Staff? ,

liowever, in addition, Applicants emphasize that their requests here should not '

enoil a traditional " antitrust review" under section 105. More specifically,
the Applicants argue that the purpose of a traditional section 105 antitrust i

review is to determine whether licensees are or were acting anticompetitively in ;

order to determine whether new antitrust conditions are warranted on a license.
Applicants agree that this type of antitrust review is limited under section 105. .

In this proceeding, Applicants argue that a traditional" antitrust review" is not
required to resolve the quc.stions raised, but rather that statutory interpretation of
section 105 of the AEA is necessary." In support of their argument, Applicants -i
note that a threshold question now before the Licensing Board, as agreed to by ;

all the parties, is whether the Commission has the general authority to retain
antitrust license conditions under certain circumstances.u Therefore, according

'

to Applicants, the limitations on postlicensing " antitrust review" do not apply ,

in this case.

?

5

!

'NRC stafr's Brief in o cmition to the Coy of Cleveland's Appeal of Preheanng Conference order Grantmgm
Request for lleartng (Ncw.21,1991). t

M Applicams' Bnef in opposium to the Appeal of the Cdy of Cleveland, otuo, d the ticensmg Board's
Preheanng Confermee order (Nov.21, 1991). !

IHId at 5-8.
U 1he parties mformed the Licensing Board that they all agreed upon the following as the * bedrock"icgalisme
in Otis pnweedmg: ;

la the Canmission widmut authonty as a matter d law under secuan 105 af the Aumuc targy Act !

to raain anutrust Lcense condtuans contamed in an operating licenne if it rmds that the actual cost of {
clectricity frorn the hcensed nuclear power plant is higher than the cant of the electacity frorn ahernative

'

sources, all as sppropriately measured and compared? a

And, the panies further agreed to address the followmg issue: !
; Are the A;plicants' requests ror suspension of the anutrust license canditims barred by res judicata, nr !

collateral estoppel, or laches, or de law of the case? *

See txtter frorn R. Goldberg and C. strother, Jr., counsel for the City of Cleveland, to judges Eller. Brxhhoefer. |

and Boll.crk (Ncm 7.1991).

1 i
! !,
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!V. ANAIXSIS

A. The Commission's General Authority Over Licenses ',

It is clear that the Commission can amend licenses. Amendments to licenses !

are contemplated under both the AEA and the Commission's implementing
regulations.U Although, as Cleveland points out, section 189 does not provide ;

the substantive standard by which the proposed amendment should be judged. |
sec; ion 189a does provide a right to a hearing and prescribes procedural
requirements attaching to certain specified NRC actions, including proceedings
to amend licenses.

Contrary to Cleveland's assertions, the hearing rights provided in section 189
may be invoked not only by interested members of the public but also by license .

applicants or licensecs. Section 189a(1) provides in its pertincat part
,

In any proceedmg under this Act, for the granting, suspending, revoking, or amending of any ;

license or construction permit, or application to transfer control, and in any proceeding for
the issuance or modification of rules and regulations dealing with the activities of liansees, ;

and in any proceeding for the payment of compensation, an award of royahics under sections
153,157,186c, or 188, the Commission shatl grant a hearing upon the request of any perstm
whose interest may be affected by the proceeding, and shall admit any such person as a party
to such proceeding.34

!

Apparently Cleveland concedes that Applicants are " persons" within the mean-
ing of AEA 511,42 U.S.C. 62014 (1988), and have an interest affected by j

this proceeding. Ilowever, Cleveland maintains that the language contained in
section 189a(1), which states that a person whose interest is affected by a pm-
cceding shall be admitted as a party to the proceeding, cannot be referring to the ,

!Applicants here because only persons other than the Applicants are required to
establish standing and must be admitted as parties.85 Cleveland's interpretation !

misses the purpose behind section 189, which is to provide an opportunity for
hearing upon the request of any person whose interest may be affected by a pro-
ceeding enumerated in that section. Although a license applicant or licensee may
have a right to a hearing under section 189 if its interest is adversely affected ,

(e.g., if a license or amendment application is denied or a license is suspended .

or revoked), a hearing must still 5 : requested." Cleveland seems to assume that {
the Commission will always automatically hold a hearing upon a Staff denial

i
i

!

Usee AEA10161,182,183,187,189,42 U.S C. 6I 2201, 2232,2233,2237,2239 (1988); 10 C.F.R. 66 50 90 !
I

5092 (1992).
8'42 U.s C. I 2239(s)(1)(1988).

.

!UCleveland's Encf at 38-41.
"see, a ,10 C.F R. I6 2.105(dX1). 2.202(a)(3) (1902).

,
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of an amendment application.3' This is incorrect. In general, and in particular {

.

regard to an amendment proceeding, a hearing must be requested; otherwise ;

!Staff's decision is final.28 Although we agree with Cleveland that Applicants
in this case do not have to file intervention petitions under 10 C.F.R. 52.714 i

to establi,h standing, the Applicants nevertheless had to and did file a timely
demand for a hearing. In this respect, it was necessary for the Licensing Board ;

to review the Applicants' demand for hearing and it was not until their hearing |
petitions were granted that the Applicants were " admitted" as parties. I

Cleveland contends that the lack of Commission case law establishing appli- !

cants' and licensecs' rights under section 149, together with the cases that hold !

that section 189 confers hearing rights on the public," supports the argument
that section 189 does not confer rights on the Applicants here. However, the ;

cases cited by Cleveland do not state that section 189 confers hearing rights on i

the public only. In fact, one case upon which Cleveland relics, Bellotti v. NRC, ,

assumes in the context of defining the rights of other persons in enforcement ;

proceedings that licensees have a right to a hearing?" The dearth of case law i

regarding a licensee's or an applicant's right to a hearing under section 189a(1)
is a reflection of long-standing, unchallenged Commission interpretation that the
Commission must provide the opportunity for a hearing to a licensee or appli- ;

cant in cenain circumstances?3 Cleveland has not persuaded us that we should !

employ any other interpretation of section 189, ;

i
;

B. The Commission's Authority to Amend Antitrust License Conditions |
i

Although the Commission has the authority to amend conditions of licenses j

it issues, the more difficult question raised by Cleveland is whether this general !

authority is applicable when a license condition involves antitrust matters, i
i

i

Il ln further support of its s- nt that secdon 189a(1) only emfers hearing nghis on parties other than oppheants,

. Ocveland pointa out that c xeedmg mvolving a construcdon pemut an applicant need not requcst a hearing; e

a hearing u automaucally pmoded for under the AEA. lhemfare, accordmg to Oeveland, it would nos make {
sense fur secturt 189a(1) to apply to applicants for consuucunn permits, because they would be nxtuired to t

request a hearmg that aheady must be conducted. Geveland's Bner et 4441. Ilowtwer, the mandatory hearing '

far consuuc6an permits is the excepuun, nts the rule, under secuon 189. |

1sSea 10 Cf.R. H 2.103(b),2.105(d),2.108(b),2.1205 (1992). |
"Ceveland cites several cases that address public pardcipauon in cessain NRC procendmgs under sec6cn 189a(1). ;

Ceveland's Hncf at 39-40, citing Umon qf Concerned Scie = tars v. NRC,735 F.2d 1437,1446 (D C Gr.1984). !
terr. draisd. 469 U.s. I132 (1985). Benoni e, NRC,725 F.2d 1380.1383,1386 (D C Gr.1983); Shouy v. NRC, *

651 F.2d 780,791 (D.C. Gr.1980) (per curiam), wucared as moor and remanded,459 U.S. I194 (1983).
# n B,Hussi, the dissentmg opmion snucizes the marmty for making thud-pasty hearing rights dependera en thei
hcensee requesdng a heanng. This argument necessarily assumes the right of the hcensee to request a heanng,
and the dupute was whether others' hearing rights should deped on whether licensee assetted this rigli 725 )
E2d at 1386 (Wright, J., dissenung).
21 such interpretsuon reaches back to the earliest days of the regulatory program estabhshed under the ALA of j

1954 and is venected in the early procedural regulatims of the Atonne Energy Cmunizamn, our predemsor
'

agency. See 211cd. Reg 504 (1956).
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;

or whether any postlicensing amendment to an antitrust condition would be .

inconsistent with limitations in secdon 105c of the AEA. This specific question
is not addressed directly by Congress in the AEA or its legislative history, and it ;

has not been squarely addressed in any other Commission decision. Cleveland
argues that amendments to antitrust conditions are not permitted because they i

!are not enumerated in section 105, which is the only section in the AEA that
contains express language regarding antitnist authority. !

. 1 Cleveland points out, the South Texas and St. Lucie decisions address the
limits of the NRC's authority to conduct antitrust review We agree that these )
cases stand for the principle that, in accord with the underlying policy of section ;

105c, the NRC cannot initiate antitrust review to impose new antitrust conditions |
after the operating license has been issued, except under limited circumstances, ;

not applicable here. Ilowever, as we will explain in more detail below, these |

cases do not squarely resolve the issue at hand, i.e, whether the Commission has
the authority to suspend or modify the antitrust conditions aircady in a license, i

Iat the request of a licensee, pursuant to the Commission's general authority to
amend conditions in licenses that it issues.

,

The specific question before the Commission in South Texas was at what
point may an antitrust proceeding under section 105c be ordered subsequent

,

to the issuance of the construction permit but prior to the issuance of the ;

opemting license. The proceeding was initiated after one of the joint holders
of a const>uction permit petitioned for antitrust review because of alleged
anticompetiiive behavior by Houston Lighting and Power Company (llL&P), a |

'
co-holder of the construction permit. IIL&P moved the Commission to waive the
requirement that initiation of operating license antitrust review procedures await j
submission of the final safety analysis report that accompanies the operating ;

license application? "Ihe Commission's decision in that proceeding did not
address just this narrow question, but also discussed the Commission's overall ;

antitrust responsibilities.
In South Texas, the Commission reviewed the legislative history regarding

the 1970 amendments to section 105c.23 The 1970 amendments to section 105c
subjected all applicants for a section 103 facility license to a mandatory initial !

antitrust review by the Attorney General and, in the case of any contested
,
'

adverse antitrust aspects, an adjudicatory hearing before the Commission at
the construction permit stage? In addition, if significant changes have occurred j

after the earlier antitrust review, an adjudicatory hearing would be conducted .j
at the operating license stage to determine any adverse implications of these

U S NRCat33al.
23 1d at 1312-16. .

2'sectmn 105c. 42 U,s C 5 2135(c) (1918)

|

|
|
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changes." In light of this significant hurdic placed in the licensing process,
'

Congress constructed section 105c in such a way that it essentially prohibited [
postlicensing antitrust review uadertaken to determine adverse antitrust aspects e

'
of a license. His prohibition was intended to climinate the uncertainty of further
antitrust review after the licensee had already invested considerabic resources." |

'

In light of these restrictions on postlicensing antitrust review, the Commission
concluded in South Texas that the NRC does not have broad antitrust policing |
powers independent of licensing which could be relied upon as authority for
postlicensing antitrust review undertaken to place riew conditions in a license." ,

In general, "the Commission's antitrust authority is defmed not by the broad |
powers contained in Section 186, but by the more limited scheme set forth in j
Section 105."28 This conclusion was based not only on the statutory language and j
its legislative history, but also was found to be consistent with the Commission's

'

overall responsibilitics." As the Commission observed in South Texas, the !
iCommission is in a unique position prior to the issuance of the initial operating

license to identify and correct incipient anticompetitive influences that may flow {
from access to nuclear power. Herefore, at the prelicensing stage, section ;

105c provides for Department of Justice and Commission involvement and :
public participation. However, at the postlicensing stage the Commission is !

'

not so uniquely situated; the Department of Justice's Antitrust Division, the
Federal Trade Commission, and the federal courts provide antitrust enforcement {
alternatives. ;

Cleveland argues, in essence, that it would be inconsistent with our South |
!Texas decision to find that the Commission's general authority to amend licenses
'

is not limited by section 105 cven though the policing power is so limited.
Cleveland construes the holding in South Texas too broadly. Although we held

'that the Commission does not have broad antitrust policing powei 9 new
antitrust conditions to the license, the Commission indicated that the policing j

power under section 186 of the AEA remains to ensure compliance with antitrust
conditions attached to the license pursuant to section 105c review." Although the
power to enforce the conditions may not necessarily contemplate the power to
relieve licensees of previously imposed conditions, the Commission's assertion i

'

of that power supports the view that provisions other than section 105c may be
|

:

secteun 105c(2),42 U.s C. 6 2135(c)(2) 098B), !U

"See Prelicersmg Antitrum Review or Nuclear Power Pants: licaririgs before the Mnt Cmuninee m Atomic
Imrgy,91st Cong.,1st sess.37-38 (1969) (remarks of Rep. lloideld, JCAli Chairman).
"5 NRC at 1317. |

2s fg |

"/d, st 131617. |
# ntepraing dcruas trmi Cines of Storesnus v. AEC 441 F.2d 962 (DC. Ctr.1969), the Cernmissim noted

'

i
that it does have **corninuing pohce power mer the condtuuns pmperly placed an heernes, after [secunn) 105(c)
anutrust review'' 5 NRC st I317.
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relied upon to address antitrust issues raised by conditions in NRC licenses.38
- Moreover, congressional deliberation on the 1970 amendments to section 105c ;

did not include any discussion regarding when or whether a licensee could
request the NRC to suspend or modify antitrust license conditions. Therefore,'

the legislative history cannot be interpreted as prohibiting the suspension of
antitrust conditions as requested in this case. ,

St. lacie,32 the other decision upon which Cleveland relics, also offers ;

little guidaru regarding whether the NRC can consider suspension of antitrust ,

conditions at the request of a licensee. That case involved the question of >

whether the Commission has authority to conduct antitrust review if significant |
changes occurred after a license had been issued. The petitioners sought both j

leave to intervene out of time and an antitnist hearing concerning three operating ;

plants. The plants had been previously licensed without antitrust review as
I research and development facilities under section 104b. In petitioners * view, i

the plants were really commercial generating facilities that should be subject
'

to section 103 requirements, including antitrust review.32 Relying on section
186a of the AEA, the petitioners argued that under the Commission's broad

'

powers to revoke a license the Commission has the authority to order antitrust
review after the operating license has been issued." The Atomic and Safety and j

i
Licensing Appeal Board rejected these arguments. The Appeal Board found that
after South Texa3 it was clear that "the NRC's supervisory antitrust jurisdiction
over a nuclear reactor licensee does not extend over the full 40-year term of

,

the operating license but ends at its inception," except as necessary to enforce ;

the terms of the license, to revoke one fraudulently obtained, or to issue a new i

license if a plant is sold or is significantly modified.35 ;
'

iThe Applicants' request here does not fall within one of the exceptions
enumerated in St. Lucie which would provide for postlicensing antitrust review. |

liowever, that decision again did not address the issue at hand, whether the j
Commission may act on a request to suspend the effect of existing antitrust ;

conditions. Therefore, although St. Lucie does not provide authority to suspend i
antitrust conditions at a licensee's request, neither does it preclude it. The |

l

!

SIAs the teensmg noard pointed out in ISP-9138 "the Commission's remgradon <f the 'pobcing' power
was in the cunical of its authority to e@rce ents6ng condinons. a circumstance that may not enctwnpass these
licensees * requests to be schewed of previcusly imposed camh6ans? 34 NRC at 244 nA2 (emphasis in origmal).
llowever, if the Cornmission has the power to enforte cumditions. it seems that it could also suspend their effect<

i
he Ccenmission could simply choose not to enforce e condi6on and achieve the same resuh with loss oppnrtunity
far the beneficisnes of the antitrust candines no be heard. Saa f/nion of Concerned Scianrurs v. NRC,711 E2d

,

370. 382c83 (IlC. Cir.1983) -

32 6 NRC 2210977). De Comnussian duchned review of the Appeal Dosrd's decision. Florida kvar andligist ,

Co. (St Imcie Nuclear Power Mant. Unit 1; Tdey Poire Nuclear oenera6ng Plant, Units 3 and 4), CI177-26 |
6 NRC s38 (1977).
336 NRC st 224.
''id at 225.
3514 at 226

I

'
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conclusion that St. Lucie was not entirely determinative on the issue of the
Commission's authority to review antitrust matters is further supponed by the
decision of the U.S. Court of Appeals for the District of Columbia Circuit on i

review."" Die Court of Appeals indicated that the question of whether section |
105 is the Commission's exclusive grant of antitrust authority was beyond the |

scope of that proceeding and, thus, the question was left open. .;
Our conclusion that neither St. Lucie nor South Texas prohibits suspension j

of antitrust conditions at a licensee's request is further supported by dicta in j

Dm'is-Besse, a later Appeal Board decision involving the same Applicants as ,

in the present proceeding." In Davis-Besse, the Appeal Board indicated that j
antitrust license conditions may be removed or modified after the issuance of i

'

the operating license. The Appeal Board suggested that if antitrust license
conditions, which seemed fair at the time they were imposed, prove to be
inequitable in the future, the Director of Nuclear Reactor Regulation has the
authority to modify license conditions."

in addition to its arguments that suspension of the antitrust conditions in j

this license would ba inconsistent with section 105c and Commission precedent, i

Cleveland argues Le Licensing Board ignored the effect that removal of the ,

antitrust conditio would have on the beneficiaries of the conditions. According i

to Cleveland, tc .idopt a rule that would limit its ability to seek relief from j
,

anticompetitive behavior through imposition of new license conditions, but allow j

U the licensee to change existing conditions at any time, would adversely affect ;

Cleveland's ability to provide an affordable, reliable power supply to those !
'

served by its municipal system. Thus, Cleveland maintains, the beneficiary of
an antitrust license condition would be placed in the difficult position of having j

to defend the appropriateness of existing conditions from attack by the licensee, ,

!
but would not be afforded the corresponding opportunity of being able to seek
imposition of new conditions in a license." Moreover, according to Cleveland, |

1

"Forr berce Urilines Awhoriry v. L'nired stares,606 F.2d 986,1001 n.17 (D C Cir.), cert. denied,444 U.s.
842 (1979), >

" Toledo Edisoa Co. (Davis-Besse Nucicar Power statim, Umts 1,2, and 3), AIAB-560,10 NRC 265 0979). [
"M at 294. The Appeal Board indicated that the regaests for mndirication of heense condaions would be handled ;

by the Director of Nuclear Reactor Regulanon under 10 C.F.R. H 2.200-2.204 and 2.206. WhDe those sections .j
of Pan 2 are typically used in enforecmera pmceedmgs and Applicants' requested suspensinn in tius case is more
pmperly categonzed as a heense amendment rather than a sequest for enforcement acuen, the prmeiple that the
Comnussion has the authority to modify anuuust conditions at a heensee's request remains intact. ,

* Die question whether panics may sequest that additional anniuust condinons be placed in the license if a !

heensee, in effect, vestores NRC antitrust junsdictmn by secking suspension or anutrust conditions, was raised '

by Amencan Enicips! Power-Ohio, Inc. (an intervenor), at the preheanna conference held on sepcmher 19,
1991,in this proceedmg. see Preheanna Conference Transenp at 11487 *ne1.icensmg Board did not squarely >

address this qusuon in LDP-91-38. Nor riecd we decide it at this ume, llowever, such an appmsch may ncs ;

be noonsistern with the underlymg philosophy of section 105c and could be sound pobey. Congress placed a ,

hmitation an pnstlicensirig snutrust review to provide certamty to the hcensec that it would r at be drawn into ;

continuing anutrust proceedmas before the Commission. When the licensee ininates a proceedmg to suspend or
,

mruhfy the anuuust condiuons. the pohcy of insulatirg the bcensee inni contmuing antitrust proceedegs may ,

na hold the same, if any, hme. ,

!
i
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review of Applicants' request in this case and others in the future would threaten ,

to involve the Commission unendingly in antitrust matters." ,

We recognize that under Applicants' and Staff's theory of antitrust jurisdic- ;

;
tion a party such as Cleveland may not come to the Commission for relief from

licensec's anticompetitive behavior unicss that behavior es proscribed by ex- ,

!isting antitrust conditions. Ilowever, an aggrieved party is not left without a
remedy. As indicated in South Texas. the Department of Justice's Antitrust Di-
vision can provide assistance in obtaining relief from anticompetitive behavior,
and the Federal Trade Commission as well as the federal courts provide antitrust ,

enforcement forums.'' !

We conclude that the Commission does have jurisdiction under sections 103,
161, and 189 of the AEA to entennin Applicants' request on its merits. As
the agency empowered to issue nuclear plant licenses, only the Commission ;

can grant the relief - if it is warranted - requested by the Applicants in +

this proceeding. If we were to determine that the NRC lacks the authority to
suspend the antitrust license conditions (and if this determination were upheld), 4

then the conditions would remain frozen in place for the life of the license ;

no matter how unsuitable. Although Congress could have limited the NRC's ;

authority in this manner, neither the statutory language nor the legislative history
'

of section 105 suggests that Congress intended such a result. We do not accept ,

the prorv>sition that antitrust license conditions are immutable, irrespective of f
whether the conditions have become unjust over time." ,

We should emphasize that our decision today goes no furt'act than to
determine that the Commission has authority to amend a license at the request of ,

the licensee to suspend the effect of antitrust conditions. Any such suspension ;

by its very nature may be rescinded, and the conditions would then, once again. !

have full force." ,

|
i

!
9

i

* Cleveland's Enet at 32-33. -

5 NRC at 1316. !43

C ibnhermore, ju&cial precedent ausgests the same conclusim det die Cs .rmser ; has authomy to mo&fy
a . court can mo&fy terms of .bcense emetians that pnwe to be unjust after time, due to changes in law c-

an inhmetive decree inm1ving antitrust restnctmns if the reasons for imposur * satrictions are nolonger presern |

or af the emetions have becone unfairly burdensane. *lhe Coun cannot be required to disregard significant ,

i
changes m law or facts if it is 'natisfaed that what it has been doing has been turned thrwgh changing circumstances
into an instrument J wres '" Spream Fed < ration v. Wright. 364 U.S. 642. 647 0961) (quoting Unised Saases v. j

'
Swift & Co. 286 U.s.106,114-15 (1932)). 'Ihis principle applia to the quasi-judicial role of the Crmunission as
well. *An agency,like a coun can undo what is wrongfully done by virtue of its order." United Gas improvement

*

Ca. v. Callery Propertins,382 U.S. 223. 229 0965);see atra Can SoutA. le. v. Brady,877 F.2d 85R,862-63 !

!O1th Cir. 7 989).
"See Saa las obispo Whersfor Psace v. NRC. 751 F.2d 1257.1314 (D.C. Cir 1984) ("The httma of a f
suspension &us nothing to aher the origmal terms of a licmse; indeed. it removes a significant impc& ment to um ;

enforcement of those terms ") (emphasis in original), afd en haw,789 F.2d 26 (D C Carl cart. draisd. 479 ;

U.s. 923 0986). [

i.
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C. Cleveland's Motion for Revocation j

.I

IIaving decided that the NRC has authority to suspend the effect of antitrust
conditions in a license at the licensec's request, we must address Cleveland's |

motion for revocation of the referral of the Applicants' hearing requests to the ,

Licensing Board. We deny Cleveland's motion for two reasons. First, Staff's
'

administrative review was not a substitute for the adjudicatory hearing to which :

Applicants are entitled in that the decision rendered by Staff was a denial of a j

request for a license amendment.- Second, due to the complexity of the issues ;

raised in this proceeding, further development by the Licensing Board prior to ;

any final Commission decision is appropriate. q

Cleveland's arguments that Staff's denial is a final Commission decision i

pursuant to 10 C.F.R. 5 2.101 are unavailing.44 Section 2.101 is only applicable in j
this proceedmg insofar as it sets out procedural requirements for information to ,

be included in a license. The procedural requirements in section 2.101 regarding |

the disposition of antitrust matters are not applicable. The review under section i

2.101(c)is limited to whether significant changes have occurred and is conducted |
in proceedings involving applications for operating licenses, not in amendment ;
proceedings such as this." ,

Moreover, contrary to Cleveland's suggestions,'' Staff's consideration of ]
Applicants' amendment request was not a " hearing" that satisfies section 189. j

Staff's decision is administrative in nature and does not suffice as an adjudicatory
review of the application request. As the Licensing Board pointed out in LBP-
91-38, NRC process requires after Staff denial of an amendment application that 1

an applicant be informed of the denial and its opportunity for a hearing, and if |

a hearing is requested it must be conducted by an adjudicatory tribunal." |

'While the Commission could elect to consider the matter in the first instance,'8

review by the Licensing Board at this time is more suitable. The Board's ,

development of a detailed record and analysis of the complex issues raised in |
|

, 'i

"4 'ISee Mauon of City of Ocveland, ohio. for Commission Revocation of the Refenal to Asl.B and for Adapuan
of the Apn124,1991 Decisaan as Gie Commission Decision at 2-3 (Dec.19.1991)(Cleveland's Wnon). |
"!!owever under 10 C.F.R. 61101(c), a signifwant changes seview is undenaken if an amendman request j

involves the transfer of contml of the operadng license inwn the original owna(s) of a fuility to another enuty.
'

|Ahhough that cus:umstance does not involve the assaance of a new license, a review of any adverse enutrust
implicadons raised by the new ownership has never hcas undertaken See, e f., the Dtream of Nuclear Reactor
Regulation's Reevahmunn and Affirmation of No sigmficant Change rinding Pursuant to seabnmk Nuclear

! stadon, Urut 1 Annuust Ibst-operating t.icense Review (Apr. 9.1992),
"Oeveland's Manon at 3 4.
#1SP 9138,34 NRC at 239. See tenerally Dairyland Pmr Cooperati e (ta Cnnse Boiling Water Reactor),
(EP-8426,12 NRC 367. 371 (1980) (deserminanon of hearing request in showcause pmcerdmg did not sest
with staff but with Commission or its delegated adjudmatory snbunal); see also 10 C.F.R. 66 2.105(4). 2.1205

0992).
**See Cutssent for Attesan County. Inc. v. FPC. 414 F.2d 1I25.1129 (D C, Cir.1969); ne also Kerr MWee |

CAcaucal Corp. (West Chicago Rare Earths hcihty), ClJ-82 2.15 NRC 232 (1982). ag'd sob mom. C4ry of West j

Chicago v. NRC.701 F.2d 632 (7th Cir.1983). j
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this proceeding will aid the Commission in any review that may be undertaken.
In addition, if the Applicants win on the " bedrock" issue, an evidentiary hearing
may be required to determine the actual cost of Perry / Davis-Besse power.
Such a hearing would be appropriately conducted by the Licensing Board.''
Accordingly, we see no good reason to adopt Cleveland's suggestion that we
remove all further proceedings from the Licensing Board."

t

.

VI. CONCLUSION
4

Rr the above reasons, Cleveland's appeal of LBP-91-38 is denied, and ;

LBP-91-38 is af)irmed insofar as it granted Applicants' hearing petitions. In
addition, for the aforementioned reasons, Cleveland's motion for revocation of
the Secretary's referral to the Licensing Board of Applicants' hearing requests
and for adoption of Staff's April 24,1991 decision as a Commission' decision
is also denied.

It is so ORDERED. |

For the Commission" ,

SAMUEL J. CHILK
Secretary of the Commission

,

'

Dated at Rockville, Maryland,
'

this 12th day of August 1992.
!

i

t

?

4

''Sne supra noie 12.
# n hght of our decision to deny Geveland's maion for revoca6m, Applicants' mc6an for addi6cnal urne to1

*
file a reply to Geveland's muum is denied. Sea Applicams' Answer io *Motaan of City of Cleveland. Ohio.
for Commissicri Revocation of the Referral to AstE and for Adoptum of the April 24,1991 Decisim as the t

Conmussion's Decision" (Dec. 24,1991). In addition, Cleveland's monon for leave to file a reply to Appbcanis'
answer is also denied because the reply raises no new sutstarrnve issues that requue a response.
M Commissioners Rogers and Cuniss were ma pruent for the affumation nf this order. If they had he n presan,.

they would have affirmed it.

i

61

i

!

,

b

.

*
i

7 , ._ u.-- . .



.. _-. -_ . _ . _ .

1

I
;

l

Cite as 36 NRC 62 (1992) CLI-92-12
I

I
UNITED STATES OF AMERICA

!NUCLEAR REGULATORY COMMISSION
1

-J

COMMISSIONERS:

i

Ivan Selin, Chairman 1

Kenneth C. Rogers
James R. Curtiss
Forrest J. Remiek
E. Gall de Planque

In the Matter of Doeket Nos. 50-445-OL&CPA
50-446-OL

TEXAS UTILITIES ELECTRIC
COMPANY, et al

(Comanche Peak Steam Electric.
|Station, Units 1 and 2) August 12,1992

The Commission denics Petitioners' requests for late intervention in the !

Comanche Peak OL proceedings and the Unit 1 CPA proceeding, which were i

closed in 1988 pursuant to a settlement agreement. The Commission further
denies Petitioners' motions to intervene and to reopen the record in the Unit
2 proceeding, finding that Petitioners have failed to satisfy the criteria for late

,

intervention and for reopening of the record. The Commission funher denies
the requests for protective orders, for suspension of the Unit 1 operating license, ,

and for oral argument on the motions before it.
,

RULES OF PRACTICE: OPERATING LICENSE (SUSPENSION)
(2.206 PETITION) ;

Once the Commission has issued an operating license for a unit, that action
effectively closes out an opportunity for a hearing on that license or on any
construction permit amendments. Any subsequent challenge to that unit's license
must take the form of a petition under 10 C.F.R. 9 2.206 for an order under 10

C.F.R. s 2.202.
,

L
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RULES OF PRACTICE: ORAL ARGUMENT

Because oral argument is clearly discretionary under 10 C.F.R. 9 2.763, the
Commission requires that a party secking oral argument must explain how oral
argument would assist it in reaching a decision. He Commission may deny
requests for oral argument when based on the party's written submissions that it
fully understands the positions of the participants and has sufficient information
upon which to base its decision. .

>

RULES OF PRACTICE: ORAL ARGUMENT

REGULATIONS: INTERPRETATION (10 C.F.R. I 2.763) ;

A petitioner is not barred from requesting oral argument on a petition for
late intervention. He requirement in 10 C.F.R. 5 2.763 that a request for oral
argument be made in a "brief" only applies to pleadings that constitute an
" appeal."

i

RULES OF PRACTICE: NONTIMELY INTERVENTION
'

R>r the Commission to grant a petition for late intervention, a petitioner must
demonstrate a favorable balancing of the five factors set forth in 10 C.F.R. |
92.714(a)(1)(i)-(v). Rose five factors are: (1) good cause, if any, for failure
to file on time; (2) the availability of other means for protecting the petitioner's i

interest; (3) the extent to which the petitioner's participation might reasonably
!assist in developing a sound record; (4) the extent to which the petitioncr's
;interest will be represented by existing parties; and (5) the extent to which the

petitioner's participation will broaden the issues or delay the proceeding. !

RULES OF PRACTICE: NONTIMELY SUllMISSION OF ;
'

CONTENTIONS (GOOD CAUSE FOR DELAY)

%c test for." good cause" is not simply when a petitioner becomes awarc
of the material it seeks to introduce into evidence. Instead, the test is when
the information became available and when a petitioner reasonably should have
become aware of that information. In essence, not only must a petitioner have

iacted promptly after learning of the new information, but the information itself
must be new information, not information already in the public domain.

,

I
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RULES OF PRACTICE: UNTIMELY INTERVENTION PETITIONS

When an intervention is extremely untimely and the petitioner utterly fails
to demonstrate any good cause for late intervention, it must make a compelling
case that the other four factors weigh in its favor in order to satisfy the late-filing
standard.

.

RULES OF PRACTICE: NONTIMELY SUllMISSION OF
CONTENTIONS (OTIIER MEANS TO PROTECT INTERVENOR'S
INTEREST)

A petitioner has satisfied the second prong of the five-factor " late inter- ,

vention test" where there is currently no ongoing proceeding and therefore no
other means by which that petitioner's interest can be protected. 10 C.F.R.
{ 2.714(a)(1)(ii).

RULES OF PRACTICE: NONTIMELY SUllMISSION OF
CONTENTIONS (OTIIER PARTIES TO PROTECT INTERVENOR'S
INTEREST)

,

A petitioner has satisfied the fourth pmng of the five-factor " late intervention
test" where there is currently no ongoing proceeding and therefore no other
party able to represent that petitioncr's interest 10 C F.R. 0 2.714(a)(1)(iv).

,

'
RULES OF PRACTICE: NONTIMELY SUllMISSION OF
CONTENTIONS (OTIIER MEANS AND OTilER PARTIES TO
PROTECT INTERVENOR'S INTEREST)

In evaluating the five factors to be met by a petitioner sccking a grant of late
intervention, the second and fourth factors are the least important of the five.

RULES OF PRACTICE: NONTIMELY SUllMISSION OF
CONTENTIONS (ASSISTANCE IN DEVELOPMENT OF SOUND

'
RECORD)

When a petitioner addresses the third criterion, "the extent to which [its]
participation might reasonably assist in developing a sound record," it should
set out with as much particularity as possible the precise issues it plans to cover,
identify its prospective witnesses, and summarize their proposed testimony.
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RULES OF PRACTICE: NONTIMElX SUBMISSION OF )
CONTENTIONS (DELAY OF PROCEEDING) 3

Barring the most compelling countervailing considerations, an inexcusably
tardy intervention petition stands little chance of success if its grant would likely
occasion an alteration in hearing schedules or the establishment of an entirely
new hearing.

RULES OF PRACTICE: REOPENING OF RECORD
'

Section 2.734(b) of 10 C.F.R. requires that a motion to reopen the record
must be accompanied by one or more affidavits which set forth the factual +

and/or technical basis for the movant's claim. If a petitioner fails to comply
with this requirement, the Commission may deny a request to reopen the record
because of this defect alone.

RULES OF PRACTICE: INTERVENTION (INTEREST)

Once the Commission has determined that a petitioner cannot become a party
to a proceeding based on the record before it, a petitioner cannot seek to reopen
the record of that proceeding.

RULES OF PRACTICE: REOPENING OF RECORD (TIMELINESS) .

The " timeliness" requirement of 10 C.F.R. Q 2.734 is not whether a motion ,

'
to reopen is filed within 24 hours of a petition for late intervention; instead, the
test is whether the information upon which the movant relies could have been
presented to the NRC at an earlier date.

,

RULES OF PRACTICE: CONFIDEN'11AL INFORMATION
(PROTECTION FROM DISCLOSURE)

The purpose underlying a grant of confidendality is to preserve the alleger's
identity fmm public disclosure where such disclosure could cause harm to the
alleger. However, even a known alleger can be granted confidentiality by the

'

NRC Staff if that person can demonstrate that some harm might otherwise befall
them or their sources.

*

6
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RULES OF PRACTICE: CONFIDENTIAL INFORM ATION
(PROTECTION FROM DISCLOSURE)

1

A gmnt of confidentiality is not dependent on an individual's success in
seeking a grant of intervention or reopening of the record. ;

RULES OF PRACTICE: OPERATING LICENSE (SUSPENSION)
(2.206 PETITION)

A petitioner may not request suspension of an operating license as part of
a petition for late intervention. 'Diose matters are more properly placed before
the NRC under the procedures specified in 10 C.F.R. { 2.2(M.

|MEMORANDUM AND ORDER

I. INTRODUCTION

This matter is before the Commission on a motion for late intervention and a
motion to reopen the record by Sandra Long Dow, representing the " Disposable
Worters of Comanche Peak Steam Electric Station" (" Disposable Workers"),
and R. Micky Dow (collectively " Petitioners"). Petitioners scck to reopen
the Comanche Peak operating license and construction permit amendment
proceedings which were closed pursuant to a settlement agreement in 1988.
Petitioners have also filed a motion seeking oral argument on their motions
before the Commission. "Ihe Texas Utilitics Electric Company ("TU Electric")
and the NRC Staff oppose all three requests.

Ibr the reasons stated below, we find that oral argumcrt is unnecessary in this
situation. We also find that Petitioners have failed to sausfy the requirements
for late intervention. Even assuming arguendo that those requirements were^

satisfied, Petitioners have failed to satisfy the requirements to reopen the record.

II. BACKGROUND

On November 20,1991, these same Petitioners filed a motion to reopen the f
record in the underlying Comanche Peak proceedings. We denied their request,
pointing out that only a " party" could seek to reopen the record but that even if
Petitioners had been " parties" to the underlying proceedings, their submissions
were not sufficient to meet the reopening criteria. Texas Utilities Electric Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), CLI-92-1,35 NRC 1
(1992) ("CLI-92-1"). However, we also pointed out that "[b]ecause the NRC
has not yet issued the license for Unit 2, there remains in existence an operating
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license ' proceeding' that was initiated for Comanche Peak . . , " See CLI.92 ;

1,35 NRC at 6 n.5.
_

.

;

On February 20,1992, Petitioners filed a petition for ! ate intervention not only q

in the Unit 2 operating license ("OL") proceeding but also in both the Unit 1 OL
proceeding and the Unit I construction permit amendment ("CPA") proceeding. |

.
Neither of the latter proceedings now exists. On February 21,1991. Petitioners !

' - filed a motion to reopen the record in all three proceedings, assuming arguendo >

that they had satisfied the criteria for late intervention. We directed that both j
the Staff and TU Electric file consolidated responses to the two motions and ;

established a response time that took into account an anticipated supplement to
the Petitioners' motions. Petitioners filed their supplement on March 13, 1991.

,

Both TU Electric and the Staff responded in opposition to the two pleadings as j
supplemented. ;

On April 4,1992, Petitioners filed a motion requesting an oral argument on |

the other two motions, alleging " material false statements" and " perjury" by the ,

Staff and TU Electric in their responses to Petitioners' motions. TU Electric ;

and the Staff have responded in opposition to the request for oral argument. |
t

III. ANALYSIS .

!
.

A. The Unit 1 Proceedmgs ;,

Initially, Petitioners have disregarded our statement in CL1-92-1 that only the
proceeding for the issuance of the operating license for Unit 2 was available |

for late intervention and potential reopening. Instead, Petitioners seek late j
intervention in both the Unit 1 OL and CPA proceedings. Ilowever, these |
proceedings are no longer available to them. The NRC has issued the operating .

license for Unit 1. That action has closed out the Notice of Opportunity for i

a IIcaring for both the Unit I operating license,44 tw. Reg. 6995 (Feb. 5,
1979), and the Unit I construction permit amendment 51 Fed. Reg.10,480
(Mar. 26,1986). Any challenge to the Unit I license must take the form of a ;

!petition under 10 C.F.R. 9 2.206 for an order under 10 C.F.R. 6 2.202. In fact,
Petitioners have already filed such a petition which is now under consideration -;

'

by the Staff. Thus, we summarily reject Petitioners' request insofar as it requests
late intervention in the Unit 1 OL and CPA proceedings. ;

|

11. The Unit 2 Proceeding |
1. The Afotion for Oral Argument |

We are unclear as to what Petitioners actually seek in their request for I

oral argument. Petitioners use the terms " oral argument" and " hearings" ;

,
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interchangeably in their motion. Under our regulations, the terms clearly imply
different concepts. " Oral argument" as contemplated by our regulations is an j

appellate 4tyle argument, without witnesses. Ilowever, under NRC ngulations q

the word "hcarings" generally refers to an evidentiary procedure, which is what ;

Petitioners' original motion sccks. Accordingly, we have treated Ittitioners'
7request as a request for oral argument on the motion for late intervention and

the motion to reopen the record.
Our mgulations provide that "[i]n its discretion, the Commission may allow ,

oral argument upon the request of a party made in the notice of appeal or brief,
or upon its own initiative " 10 C.F.R, 6 2.763. Because oral argument is clearly ,

" discretionary," we have previously held that a party seeking oral argument ,

must explain "how [ oral argument] would assist us in reaching a decision."
In re Joseph J. Afackfal, CLI.89-12, 30 NRC 19, 23 n.1 (1989). We have ;

denied requests for oral argument when " based on [ written) submissions Ithe -
'

Commission] fully understands the positions of the participants and has suffacient
information upon which to base its decision." Adamced Nuclear Fuels Corp. ,

(Import of South African Enriched Uranium Hexafluoride), CLI-87-9,26 NRC ;
109, 112 (1987).

Petitioners make two arguments in support of their request.3 First, they t

allege that responses filed by the Staff and the Licensec to their motions are |
" wrought with inaccuracies." Request at 2? In addition, Petitioners allege that
the responses are " rift [ sic] with material false statements . . . that border if not
completely encompass perjury." Id? However, Petitioners do not provide any ;

examples of these alleged statements. We will not accept bare allegations of
such statements - without more - as support for a motion for agency action. ;

Morcover, as the Pctitioners concede - Request at 6 - they could seek j
permission to reply to these pleadings in writing. Contrary to Petitioners' view, ;

we do not believe that such a reply would " inundate" the record or " confuse" I

us. Id. Thus, Petitioners have failed to demonstrate that they could not counter |
any alleged misstatements by the Staff and Licensee by seeking leave to file a |
reply and responding to the alleged misstatements in writing. !

Second, Petitioners argue that"it would be in the best interest of the public to i

hold oral argument . . ." Request at 2. See also Request at 5. Ilowever, we j

do not see how the public interest would be better served in this instance with :

!

?

3
l ihaioners include other arguments, but in our judgment these arguments go to thcar requests for late interven6<m

and to resym the sword. Accordmgly, we will deal with these other argummis when we addrene the nerits of .

Pett6mers' matims now pendmg.
-

-

2 1%ituw:rs hied two pleadmgs before un entided "Mouan for . " In order to develop a camveniet shorthand
to distmguish between these two pleada.as when c2 ting to them, we will refer to the Mouan for oral Argument ;

as the '' Request" and the Mode in Roopen the Record as the "Moum."
3 '

Because lkiumen* pleadmg contams this allegaGon. it has been forwarded to the office of Inspector oeneral
for aryrnpriate acuan. ,

1

|
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an oral argument as opposed to a decision based solely upon the written public {
record. In sum, we believe that we " understand the positions of the participants .
and [have] sufficient information upon which to base {our] decision." Admnced )

'

- Nuclear Fuels Corp., supra. Accordingly, we exercise our discretion to deny
the request for oral argument.'

;

2. The Motion for late Intervention
'

Petitioners can seek late intervention in the Unit 2 OL proceeding. That
proceeding is still open for late intervention because that license has not been ,

issued. 110 wever, in addition to the criteria that must be addressed in their j

petition under 10 C.F.R. Q 2.714(a)(2), Petitioners must also demonstrate that a -
balancing of the five criteria set forth in 10 C.F.R. 0 2.714(a)(1)(i)-(v) weighs
in favor of their intervention. See, e.g., Metropolitan Edison Co. (Dree Mile
Island Nuc1 car Station, Unit 1), CLI-83-25,18 NRC 327,331 n.3 (1983); Texas
Utilities Electric Co. (Comanche Peak Steam Electric Station, Units I and 2),
CLI-88-12, 28 NRC 605,608-09 (1988) ("CL1-88-12"), af'd, Citizensfor Fair
Utility Regulation v. NRC, 898 F.2d 51 (5th Cir.1990), cert. denied,111 S. !
Ct. 246 (1990). Rose five factors are: (1) good cause, if any, for failure j

to file on time; (2) the availability of other means for protecting Petitioners'
'

interest; ('3) the extent to which Petitioners' participation might reasonably assist ,

in developing a sound record; (4) the extent to which Petitioners' interest will j

be represented by existing parties; and (5) the extent to which Petitioners' .

participation will broaden the issues or delay the proceeding. 10 C.F.R. -

%2.714(a)(1)(i)-(v). Reviewing Petitioners' Motion for Late Intervention, we ,

find that Petitioners have failed to satisfy these five criteria. I

a. Good Cause for Late Intervention |

Petitioners allege that they have good cause for the lateness of their filing i

tecause ;

o

[pjetitioners were not involved in this issue when it first came to light. and/or when the
original licensing hearings were in session. "Ihey only became involved in this mauer in ,

January,1991. (Subsequently] they received more and more information .. and, then.
i

based on vast portions of their evidencr, became convinced that the hearings needed to be
reopened in order to get this material on the record, as they beheved that it wuuld have
prevented the licensing [of Comanche Peak]. had it been brought to the attention of the
original Atomic Safety [andl 1.icensing floard. |

!

* We reject the staff's argument that Ihunoners cannes request ers! argument on a peu6m for late intervention
llorause the pleadmas before us do not cons 6tute an " appeal.'' the requirmient that a request for oral argument
be made in a "bner" does not spply. Ses genersHy 10 C.F.R. 9 2 763.

.
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Petition at 1-2. In essence Petitioners allege that they have demonstrated " good
cause" because they themselves have just come into possession of information
which they believe would have had an impact on the Comanche Peak licensing 4

proceeding. Howeves, our jurispmdence has specifically held that such an :

allegation standing alone does not satisfy the '' good cause" requirement. ,

'Ihe test for " good cause" is not simply when the Petitioners became aware
of the material they seek to introduce into evidence. Instead, the test is when
the information became available and when Petitioners reasonably should have
become aware of that information. In essence, not only must the petitioner have
acted pmmptly after learning of the new information, but the information itself
must be new information, not information already in the public domain. ;

Rr example, the discovery of information that was publicly available 6
months prior to the date of the petition has been held insufficient to establish
" good cause" for late intervention. Detroit Edison Co. (Enrico Fermi Atomic r

Power Plant, Unit 2), ALAB-707,16 NRC 1760,1764-65 (1982). In that !

case, the Appeal Board rejected the concept that the " discovery" of information *

already publicly available would constitute " good cause" for late intervention.
Quite simply,

la) subjective test af this kind provides an incentive for remaining uninformed and creates
the prospect of collateral factual contests aimed at ascertaining the state of mind of the
prospective intervenor. We would not allow a party to the proceeding to press a newly
recogniicd contention , unless the pany could sansfy an objective test of good cause. ,

'

Among other things, . , the party seeking to reopen rnust show that the issue it now seeks
to raise could not have been raised earlier. . We see no reason to emphy a different
and more lenient good cause standard for the late petitioner for intervention than for a jurty
who is already in the proceeding and seeks to raise new issues. ,

t

ALAB-707,16 NRC at 1765 (emphasis in original) (citation omitted) (footnote

omitted).
In this case, Petitioners may have only recently become aware of certain ;

information, but they do not demonstrate that this information is only now
available for the first time, i.e., could not have been raised earlier. Instead, the ,

'

information that Petitioners seek to introduce is extremely dated information.
Mr example, all information relied on by Petitioners in their previous motion ;

to reopen (filed on November 20,1991) was over a year old at the time and all
but two documents had been in the public domain for a much longer period of

'

time. See CL1-92-1, 35 NRC at 7-9. Thus, that information cannot constitute
!" good cause" for late intervention.

In their request for late intervention, Petitioners name two individuals, Ron
Jones and Dobie Hatley, who would be prospective witnesses if Petitioners

.

6
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were allowed to intervene. See Petition at 3.8 Petitioners claim that "It}hesc
;

two individuals who . . have held their silence, out of fear of reprisal, are |
now willing to come forward and testify, for the first time in four years.'' /d. |

Ilowever, as the Staff points out, both persons claim that they were willing j

to testify in the original proceeding. See Jones Statement attached to Petition; [
Hatley Statement attached to Motion to Reopen. Staff Response at 9. In fact,

'

as the Staff also points out, Ms. Ilatley's testimony was actually filed before
the Licensing Board in 1984 by the intervenor in that proceeding, the Citizens
Association for Sound Energy (" CASE").ld. Thus, the mere availability of tncsc ,

individuals does not constitute " good cause" for Pentioners' late intervention. |
Furthermore, neither of these individuals states what new information they have j
to provide that is not already in the public domain. j

In an effort to provide Petitioners with a complete evaluation of the in- :

formation they allege supports their late intervention, we have also reviewed the _{
allegations contained in their Motion to Reopen the Record, the Supplement, ;

and the ' otion for Oral Argument. However, the information in those docu- !M
ments does not constitute " newly discovered" information that would support a
finding of " good cause" for late intervention.

In the Motion to Reopen the Record, Petitioners allege that TU Electric f

attempted to cover up fire watch violations Motion at 4. However, TU Electric |

itself reported those violations to the NRC in October of 1990. See NRC [
Response at 24; see also Affidavit of Amarjit Singh, Exhibit B to NRC Staff

'

Response. The Staff issued a Notice of Violation on the issue. See Exhibit C
>

to NRC Staff Response. Thus, not only was the NRC aware of the issue, but*

the NRC has reviewed TU Electric's resolution of the issue and has approved it.
See Singh Affidavit, supra. Petitioners do not offer any additional information i

on this issue that could constitute " good cause" for late intervention. ;

Petitioners also allege that they have discovered evidence about "on-site and
off-site waste dumps for both toxic and radiation contaminated materials . . ."

'

Motion at 4. Ilowever, Petitioners concede that various organizations have
had access to this information since August 1990, including CASE and the

'!Texas Water Commission ("TWC"), an agency of the State of Texas. Moreover,
another organization, the Citizens for Fair Utility Regulation ("CFUR") has
already presented this issue to the NRC in the form of a request for enforcement ,

action under 10 C.F.R. f 2.206. See DD-91-4, 34 NRC 201 (1991). In
its decision on that petition, the NRC Staff reviewed this information and '{
determined that (1) the information did not raise a " substantial concern . . i

'

regarding the safe operation of [ Comanche Peak]," (2) that no violations of
NRC regulations had been identified, and (3) that the NRC Staff would monitor j

'

s As the staff ruses. this is the mly substanuve informauan in the peuuan sc1r to support Pentioners' requcst.
Mamwer, as the staff also potra, Mr. Iladey's staiement is neither notanced nor made wider osih.

!
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proceedings before the TWC to determine if any other action was necessary after ;

conclusion of those proceedings. 34 NRC at 207. Petitioners do not explain {
!how their information could supplement the information already in the public

domain or why it could not have been presented sooner.' j

Next, Petitioners submit nine Nonconformance Reports ("NCRs") which
'

they allege "show significant crrors in the scismic restraint compression fitting |
crimps . . ." Motion at 3. Ilowever, these NCRs were filed and resolved ;

in 1984. Petitioners do not explain why this issue could not have been raised :

sooner. Petitioners also allege that other NCRs " welt never placed in the record 'j
or addressed." Id. liowever, Petidoners do not provide these NCRs that were
allegedly " withheld" or offer any other specifics about them. Absent such an |

cxplanation, these vague allegadons cannot constitute " good cause" for late !

intervention. ;

in their Supplement, Petitioners allege that Ms. Ilaticy altered the records ;

in TU Electfic's files regarding the NCRs and that the NRC cannot rely on ,

those written records for an analysis of the NCRs. Supplement at 4. Ilowever, ;

the NCRs were resolved afler Ms.11atley left Comanche Peak. See NRC Staff ;

Response at 26-27, 32-33; see also Affidavit of Robeft M. Latta, attached as !

Exhibit F to the Staff Response. Thus, it appears that Ms. Ilatley could not !

have affected the resolution of these NCRs and, accordingly, this information
does not constitute " good cause" for late intervention? |

Next, Petitioners submit an anonymous handwritten note dated January 30 j

1992, regarding an incident at Comanche Peak in which a worker was injured. |
Ilowever, the note itself documents that the incident was reported to the NRC. I

Moreover, that incident, which occurred on October 6,1991, has long been :

public knowledge ana has been resolved by the NRC. See Affidavit of William ;
I

D. Johnson, attached as Exhibit E to the NRC Staff Response. Again, this does
not constitute "new" information that would constitute " good cause" for late
intervention. ,

Finally, Petitioners submit a group of documents that appear to be related i
'

to claims by Joseph J. Macktal regarding a disputed settlement agreement.
llowever, there is no showing that these documents are "new." In fact, many -

?

*

'IVtitimers also allege that they have taken samples imm these dumps and that these samples have been tested
as ra&oacuva. Mauon at 5. In ad&uon. Petitioners aucge em Gney offered to pnmde ons matenal to the Regmn
IY staff tot that the staff nfused to acce;* the informauun as even to open an allegnunn rue on die issue.14
'ne staff has ma responded to dus allegation aber than to punt an - curreedy - that Peutumcrs have not

-

pawided any docummtaunn of these tests. staff Response at 25-26. Ihmever,the staff should cmtset Ittiuoners |

to sec sf documentaaon ensis and take appmpnate foDowup action. ;

7 Ms. llatley aDegos that she ''was asked to falsify records and docummta and drawmg numbers etc in onder to ;
I

pans audits of the NRC(.]"IIsticy s:stement at I,implymg that she did sa She also staics that she "would like
to testfy and have my concerns in the record . " /d We & rect the staff to commumcate with Ms. llatley

iin an effort to otmain wharver ad&timalinformaban she wisha to present. Ms.11 dey can '' place her concerna
on the record" t.y prmidmg documents to or mecung with the NRC staff. The statY should fonow up on any j

allepuana pnmded by Ms. Iladcy in dus regard.

'i.

!
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of these same documents were also submitted to the NRC as attachments to ;
'

Petitioners' November 20,1991 Motion to Reopen the Record. As we noted
|then, this "information is simply not timely in any sense of the word." CLl-
I92-1, 35 NRC at 8. Ibr example, in this group of documents only the legal

memorandum is less than 2W years old. I

Moreover, there is no showing that any of this information is not already well
known. In fact, Mr. Macktal's claims have been well documented before the- ;

NRC, as reflected by the fact that many of the documents cited by Petitioners are '|
NRC documents in addition, the Commission reviewed Mr. Macktal's claims !

as they related to Comanche Peak. See, e.g., CLI-89-6, 29 NRC 348 (1989), _!
aff'd sub nom. Citizensfor Fair Utility Regulation v. NRC, 898 F.2d 51 (5th {

|Cir.1990); Afacktal, CL1-89-12, supra;In re Joseph J. Afacktal, CLI-89-14,30
NRC 85 (1989); In re Joseph J. Afacktal, CL1-89-18, 30 NRC 167 (1989). 1

1Furthermore, both the DOL and the NRC have acted on Mr. Macktal's
allegations. Ibr example, the DOL has voided the settlement agreement that Mr. j
Macktal claimed illegally prevented him from testifying before the NRC. See |

Afacktal v. Brown & Root, Docket No. 86-2332 (Nov.14,1989). Furthermore, I
'

the NRC has adopted a regulation specifically preventing the type of agreement
that Mr, Macktal alleges that he was " coerced" into signing. See 10 C.F.R. i

5 50.7(f). Finally, Mr. Macktal has explained all his concerns to the NRC Staff |

during a transcribed interview. Thus, the responsible federal agencies have
reviewed Mr. Macktal's concerns and these materials do not constitute " good ,

cause" for late intervention. |

In conclusion, we find that Petitioners have failed to demonstrate " good
cause" for their attempt to intervene in the OL proceeding for Unit 2,13 years
after TU Electric's request for an operating license was published in the Federal

,

Register.'

i

b. The Remaining Four Factors
c

"[W)here no good excuse is tendemd for the tardiness, the petitioner's
demonstration on the other factors must be particularly strong." Duke Power
Co. (Perkins Nuclear Station, Units 1,2, and 3), ALAB-431,6 NRC 460,462 ;

(1977). "When the intervention is extremely untimely . , . and the petitioner ;
.

utterly fails to demonstrate any ' good cause* for late intervention, it must make
a ' compelling * case that the other four factors weigh in its favor" Comanche
Peak CL1-88-12, supra,28 NRC at 610 (citing cases). As we will demonstrate I

8 htioners attems to resurrect their claims fsan their earlier atternpt to reopen the record which we denied
! in C1J 92-1 by incorporstmg thnne clatms into this peu6on. Ilowever, as we pointed out then, wuh only two

encptions, those records had long been in the pubhc dirnain. In fact, many of them desh with Mr Madtal's i

claims and -.- as we have seen ahme - those have been resolved. "Ihus, even factonng th<=e documems into the
argurnents and anega6ans presented here, Petiuaners have failed to demonstrate ** good cause" for late imervenuort

!
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below, we do not fmd that Petitioners have made a compelling case here on die
remaining four factors.

De NRC Staff concedes that Petitioners satisfy the second and fourdi prongs
of the test. Assuming arguendo that Pentioners have an " interest" in the
proceeding, i.e., that they have standing to participate in the proceeding, there
is no other means by which that interest can be protected. Likewise, because
there is currently no proceeding, there is no other party able to represent their
interest. Ilowever, these two fxtors are the least important of the five factors.
South Carolina Eicctric and Gas Co. (Virgil C. Summer Nuclear Station, Unit
1), ALAB-642,13 NRC 881,894-95 (1981), aff'd sub nom. Fairfield United
Action v. NRC,679 F.2d 261 (D.C. Cit.1982); Mississippi Power & Light Co.
(Grand Gulf Nuclear Station, Units 1 and 2), ALAB-7N,16 NRC 1725 (1982);
Fermi, ALAB-707, supra,16 NRC at 1767.

More importandy in our view, Petitioners have failed to satisfy the third
prong of the test: that they have the ability to contribute to the development
of a sound record. As we noted in a similar situation, "the Appeal Board has
repeatedly stressed the importance of providing specific and detailed information
in support of factor (iii)." Comanche Peak, CLI-88-12, supra,28 NRC at 611.
"'When a petitioner addresses this [ third] criterion it should set out with as
much particularity as possible the precise issues it plans to cover, identify its
prospective witnesses, and summarize their proposed testimony.'" Id., quoting
Grand Gulf ALAB-704, supra,16 NRC at 1730. See also Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-743,18 NRC 387,397

(1983).
In this case, Petitioners alleged that they would introduce "a massive amount

of evidentiary material [and) witnesses who had extensive testimony"..

Petition at 3. However, as we noted above, Petitioners have identified only two
prospective witnesses, Mr. Ron Jones and Ms. Dobie Hadey. Furthermore, they
have failed to summarize their testimony, except to state that Mr. Jones had
discovered " massive wiring violations" and evidence of drug use in the control
room. Id.

Additionally, as we have also noted above, the documentary evidence specifi-
cally identified by Petitioners or submitted as attachments to their pleadings and
the information contained therein is already in the public domain and is gen-
erally extremely out of date. Moreover, Petitioners have failed to demonstrate
any disagreement with the NRC's resolution of the mauers they have raised.
Rus, Petitioners have failed to demonstrate how this evidence would create a
record that would assist us in determining whether we should issue an operating
license to Unit 2. Moreover, Petitioners have completely failed to address how
their concerns - many of which date from the 1984 tirne frame - would have
been affected by the extensive corrective programs undertaken at the plant since
that time. See, e.g., Comanche Peak, CLI-88-12, supra, 28 NRC at 611. In
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sum, we find that the third factor weighs heavily against granting petitioners *
request for late intervention.

Morcover, the fifth factor - the possibility of delay and expansion of the -
!hearings - also weighs heavily against granting Petitioners' request. "[I]ndeed

- barring the most compelling countervailing considerations - an inexcusably
tardy petition would (as it should) stand little chance of success if its grant
would likely occasion an alteration in hearing schedules." Long Island Lighting
Co. (Jamesport Nuclear Power Station, Units 1 and 2), ALAB-292,2 NRC 631,
650-51 (1975) (opinion of Mr. Rosenthal speaking for the entire Board on this
point).

In this case, there is currently no formal proceeding at all. ~llius, granting the
petition will result in the establishment of an entirely new formal proceeding,
not just the " alteration" of an already established hearing schedule. Moreover, i

'

as we noted in an earlier Comanche Peak opinion, "there will be an inevitable
delay while [ petitioner] acquaints itself with the proceedings." CLI-88-12,
supra,28 NRC at 611. As we noted them, "[t]he petition indicates that [the
petitioncr] apparently has no knowledge of the extensive proceedings that have
occurred . . . ." /d. In that case, we found that because a former intervenor
had been absent frorn the proceeding for six years, there would be an inevitable
delay while the petitioner reacquaintei 'tself with the proceedings.

In this case, Petitioners have nn xn involved in the formal proceedings
involving Comanche Peak and they nave ot.ly been involved in matters related to
Comanche Peak since last spring. At no time have Petitioners demonstrated that
they are familiar with the factual background of the extensive procec41ings that
occurmd from 1979 through 1988. Nor have they demonstrated any familiarity
with NRC rules and procedures. Thus, we find that there will inevitably be a
long delay while Petitioners prepare for the hearing process.

In sum, we find that Petitioners have not established " good cause" for their
request for late intervention. Moreover, we fmd that they have failed to make a
" compelling" case on the remaining four factors. While they arguably satisfy the
two minor factors, those factors are cleally insufficient, standing alone, to satisfy
the balancing test required for late intervention. See, e.g., Fermi, A' LAB-707,
supra,16 NRC at 1767; Grand Gulf, ALAB-704, supra,16 NRC at 1730-31.
Moreover, Petitioners clearly fail to satisfy the two remaining major factors, the
ability to contribute to the development of a record and delay and/or expansion ,

of the proceedings. Thus, we find that Petitioners have failed to demonstrate a
favorable balancing of the five factors required for gnlnting a petition for late a

intervention and we hereby deny their request.'

'In view of this Imding, we need not reach the quennun of l'eudmers' standing. Ilowever. we have strong ,'
'

doubts that l'etitioncru could satisfy our standmg mguimnents. first, the Dows themselves live in Ih:nnsylvanns
(Continued)
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3. The Afotion to Reopen the Record

As the Commission pointed out in CLI-92-1, a person cannot seek to reopen
the record unless that person first becomes a party to the proceeding. CLI-92-
1,35 NRC at 6. Because we have determined above that Petitioners cannot
become parties to the Unit 2 OL proceeding based on the record now befom us,
we find that they cannot seek to reopen the record of the proceeding. !

Additionally, as the Staff correctly points out, Petitioners have failed to satisfy |

the requirements of our regulations which provide that a motion to reopen the
record "must be accompanied by one or more affidavits which set forth the

)'factual and/or technical basis for the movant's claim that the [ reopening) criteria
Ihave been satisfied." 10 C.F.R. 9 2.734(b). We have denied requests to reopen

the record because of this defect long Island Lighting Co. (Shoreham Nuclear j

Power Station, Unit 1), CLI-89-1,29 NRC 89,93-94 (1989). Neither of the
attachments to the Motion to Reopen the Record meets this requirement. !

hkreover, Petitioners have again misinterpreted the " timeliness" requirement. I

'Ihe issue is not whether the motion to reopen is filed "within 24 hours of the
petition for late intervention." Motion at 2. Instead, the test is whether the
information upon which the movant relies could have been presented to the
NRC at an earlier date. Afetropolitan Edison Co. (Three Mile Island Nuclear i

Station, Unit 1), ALAB-815,22 NRC 198,202 (1985); Vermont Yankee Nuclear ;

Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-138,6 AEC 520,
- '

523 n.12 (1973).
Ilere, as we noted above - and in CLI 12-1 - the material relied upon by

Petitioners has been in the public domair, nor some time and has - generally -
been acted upon either by the DOL or the NRC. In those cases where either the .
DOL or the NRC has acted on the material, Petitioners have failed to allege some

reason for taking additional action, iA, they have failed to allege where either
agency acted incorrectly. For example, as we noted above, both the NRC and the
DOL have acted on the concerns raised by Mr. Joseph J. Macktal. As another
example, TU Electric reported - on its own - the fire-watch violations raised
by Petitioners, and the NRC has already acted on that issue by issuing a Notice ,

of Violation. In both cases, Petitioners have failed to allege any inadequacy in
the resolution of these issues.

,

while Cananche Peak is in Texas 'Dius,it is unhkely the ikwa themselves have standmg.'Monmer, the stafr
raises several pwsibly valid conwrns regarding the standmg of the Disposable Workers organizaumt Sea Staff
Respmse at 17-20. See sL,o ruger Sound rower sad LgAr Co. (skagitalanford Nuclear Power Project. Uniis I
and 2), At.AB-700.16 NRC 1329.1333-34 (1982);Duqwsas bght Co. (Heaver Valley Power sution. Unit 2),
t.HP-844.19 NRC 393,411 (1984).
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C. Request for Protective Orders

Petitioners request protective orders for seven (7) named persons - including
both Mr. and Ms. Dow - and six (6) unnamed persons under 10 C.F.R.
6 2.734(c). Motion at 6. Assumir,g arguendo that this request constitutes a
request for " confidentiality" status under NRC Manual Chapter 0517, we deny
that request at this time. Quite simply, such requests should not be granted on
a blanket basis; instead, Ocy are fact-specific and should be granted only on a
fact-specific showing that the req 9csting party meets the requirements of Manual
Chapter 0517.

'Ihrning to the specific requests, we are unclear why Petitioners request a
protective order for known individuals. In a similar situation, we questioned
how a person who was a known critic of Comanche Peak could demonstrate how
he could le harmed if his name became associated with additional allegations.
"The purpose underlying a grant of confidentiality is to preserve the alleger's

'
identity from public disclosure where such disclosure could cause harm to the
alleger." Macital. CL1-89-12, supra,30 NRC at 24. Nevertheless, in that case"

we pointed out that if the petitioner could demonstrate that some harm might
befall him - or his sources, for example - the Staff would be cmpowered to
grant that request. Ilowever, die burden was on the petitioner to demonstrate
Oct harm to the Staff. Id. The same is true of the individuals who are named
by etitioners in this case.p

Turning to the unnamed individuals, they also can scck " confidentiality"
status from the NRC Staff even though we have denied both intervention and

i reopening of the record. "Ihe NRC's guidelines for confidentiality are set fonh
in NRC Manual Chapter 0517. They - like the seven named individuals -
should address their individtml requests to the Allegations Coordinator of Region

,

IV or the Allegations Coordirotor in the Office of Nuclear Reactor Regulation
at NRC IIcadquarters.

D. Request for Suspension of License (s)

lttilioners also request that we suspend the operating licenses for both Unit
I and Unit 2 - presumably during the pendency of the hearing sought by
Petitioners - for alleged deficiencies in the labeling of pressure valves and
limit switches.S Motion at 6-7. Ilowever, as the Staff notes, again, this matter
has already been reviewed and resolved by the Staff. See Affidavit of William
D. Johnson. Moreover, this is a matter more properly placed before the Staff
under 10 C.F.R. Q 2.206. Petitioners currently have a section 2.206 petition
pending before the Staff; accordingly, we deny this request and refer this issue

D We pmume that f%urmers mean the (Jmt 2 umtmetum pcmut tJmt 2 &=m smi have en oper:6ng becme.
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to the Staff for their consideration as an additional issue in conjunction with the .

current petition under section 2.206.
!
>
;

IV. CONCLUSION f
t

for the reasons stated above, we (1) deny Petitioners' request for oral ;

argument; (2) summarily deny Petitioners' requests for late intervention in the [
'Comanche Peak, Unit 1 proceedings; and (3) find that Petitioners have failed

to satisfy a balancing of the five factors necessary for late intervention in the
Comanche Peak Unit 2 OL proceedings. Moreover, assuming arguendo that
Petitioners were eligible to participate in the Unit 2 OL proceeding, they have !

failed to meet the standards necessary to reopen the record of that proceeding. *

Finally, we deny the requests for protective orders and for a suspension of the j

Unit 1 operating license. ,

it is so ORDERED.

!For the Commission"

SAMUEL J. CIIILK
Secretary of the Commission ;

i

Dated at Rockville, Maryland,
this 12th day of August 1992.

i

i
!

.

!

h

!

.

H Commissimers Rngen and Cuniss were run preacnt for the afhrmation of this order;if they had been present,
they would have affirmed it. .;

!
[

)
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Cite as 36 NRC 79 (1992) CLi-92-13

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Ivan Selin, Chairman
Kenneth C. Rogers
James R. Curtiss

'

Forrest J. Remick
E. Gall de Planque

in the Matter of Docket Nos. 030-05980-ML&ML-2
030-05982-ML&ML-2

SAFETY LIGHT CORPORATION, et al
(Bloomsburg Site Decontamination

and License Renewal Denlats) August 12,1992

On review of an order, LBP-92-13A,35 NRC 205 (1992), which consolidated
an informal proceeding under Subpart L of 10 C.F.R. Part 2 with a formal
proceeding under Subpart G, the Commission determines that the Licensing
Board and the Presiding Officer exceeded their authority by not seeking prior
Commission authorization for consolidation in view of the requirement in 10
C.F.R. 62.1209(k) (1992) that the Commission approve application of alternative
hearing procedures for Subpart L proceedings. The Commission authorizes,
however, the consolidation of the proceedings.

RULES OF PRACTICE: COMMISSION SUPERVISORY
AUTIIORITY OVER ADJUDICATIONS

Even in the absence of a petition for review, the Commission retains its
supervisory power over adjudications to step in at any stage of a proceeding and
decide a matter itself.

1
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RULES OF PRACTICE: COMMISSION GRANTING OF PETITION
FOR REVIEW |

In the interest of reaching an expeditious resolution of a novel issue raised e

in a proceeding, the Commission may grant a petition for review without-
awaiting a reply from any responding party. Because the grant of a petition
only indicates that an issue is worthy of Commission consideration, respondents
are not prejudiced if they are provided a subsequent opportunity to present their.
views on the merits of the issue accepted for review.

!

RULES OF PRACTICE: INTERLOCUTORY REVIEW [

Although the Commission conducts review of interlocutory orders of presid- ,

ing officers sparingly, the Commission may take review of an interlocutory order . ;

to remove doubt as to the proper resolution of an unusual or novel question or
to cure an error, particularly when the matter bears on the underlying authority
of the presiding officer to take certain action in a proceeding. ,

!
.

RULES OF PRACTICE: INTERLOCUTORY REVIEW

Although the Commission's supervisory power extends to circumstances that !

do not meet the standards for review specified in 10 C.F.R. 6 2.786(b) and (g), |

the Commission adheres as a general rule to the standards codified in those ,

regulations. ;

-!
,

' RULES OF PRACTICE: DISCRETIONARY INTERLOCUTORY
REVIEW ,

,

The unprecedented consolidation of a Subpart G and a Subpart L p oceed- '!
!

ing raised a substantial and important jurisdictional question and affected the
,

Subpart L proceeding in a pervasive and unusual manner such that discretionary
interlocutory review by the Commission of the consolidation order was war- |
ranted. -

r

RULES OF PRACTICE: INFORMAL IIEARINGS |

A hearing on the denial of a materiais license is ordinarily governed by the f4

informal hearing procedures in Subpart L of 10 C.F.R. Part 2; Commission .j
approval is required for the application of alternative procedures in such pro- |

ccedings.
i

,
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RULES OF PRACTICE: RULES OF GENERAL APPLICAHILITY
iAlthough procedures in Subpart G of 10 C.F.R. Part 2 may have general
;application to all types of Commission proceedings other than rulemaking,

application of Subpart G must be determined in the context of the special rules i

that are applied to other proceedings. In any conflict between a general rule in
'

Subpart G and a special rule in another subpart, the special rule governs. See
10 C.F.R. s6 2.2. 2.3 (1992). |

>

r

RULES OF PRACTICE: CONSOLIDATION OF PROCEEDINGS

Although the concept of consolidation of proceedings embodied in 10 C.F.R.
f 2.716 (1992) is not in itself inconsistent with Subpart L procedures, conversion
of a Subpart L proceeding into a Subpart G proceeding through consolidation of
proceedings requires Commission authorization in order to give proper effect to
limitation specified in 10 C.F.R. 9 2.1209(k) (1992) with respect to the adoption ;

of alternative hearing procedures in Subpart L proceedings.

RULES OF PRACTICE: CONSOLIDATION OF PROCEEDINGS |

As a general practice, the Commission defers to the Licensing Board's judg- ,

ment on the consolidation of proceedings, absent the most unusual circum- j
.stances.
-

.

RULES OF PRACTICE: CONSOLIDATION OF PROCEEDINGS

De common litigants, the potential commonality of issues, and the avoidance
of unnecessary litigation over procedural matters weighs in this case in favor of
consolidation of a Subpart L proceeding with a Subpart G proceeding. |

!

MEMORANDUM ANL) ORDER
i
*L INTRODUCTION
!

In our order of July 2,1992 (unpublished), we granted the Nuclear Regulatory .

Cornmission (NRC) Staff's petition for interlocutory review of an order dated ;

June 11,1992,I.BP-92-13A,35 NRC 205, which consolidated two proceedings ,

before an Atomic Safety and Licensing Board. One proceeding concerns the
Staff's denial of applications for renewal of materials licenses. He other i

:
r

s
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proceeding concerns a decommissioning order, the effectiveness of which is
contingent on the sustaining of Staff's license denial.

The controversy centers initially on the authority of the Presiding Officer ]
and the Licensing Board to consolidate the proceedings and the consequent

I
application of formal, as opposed to informal, hearing procedures to the license
denial proceeding. Staff contends that the informal hearing procedures in
Subpart L of 10 C.F.R. Part 2, rather than the formal hearing procedures under
Subpart G applicable to the contingent order proceeding, should apply to the -
license denial proceeding.5 Subpart L normally contemplates that the presiding
officer will render a decision based on the review of an identified hearing ,

file and other written submissions of the parties. See 10 C.F.R. 69 2.1231,
2.1233 (1992). By consolidating the denial proceeding with the contingent ;

order pmceeding, the June 11 consolidation order converted the license denial ,

proceeding from a Subpart L to a Subpart G proceeding. Subpart G of 10 C.F.R.
Part 2 pmvides more formal, trial-type hearing procedures, including discovery ,

and cross-examination that are not routinely available under Subpart L.2 |

We asked the parties, the Licensing Board, and the Presiding Officer to
provide us their views on several questions related to the consolidation of the
proceedings and the applicability of particular hearing procedures. Although we
have determined that the Licensing Board and the Presiding Officer did not have :

the authority to consolidate the two proceedings without Commission approval, -

we now authorize consolidation.

II. BACKGROUND

The unusual circumstances that led to our decision to review the June 11
order began with Staff's denial on February 7,1992, of pending applications ,

for renewal of byproduct material licenses and.its concurrent issuance of ,

a contingent decommissioning order to Safety Light Corporation and other |
corporations (hereinafter " Licensees").5 'Ihe Staff relied on the Licensees'
alleged failure to comply with the financial assurance requirements of 10 C.F.R. k

;5 30.35 (1992) as the primary basis for license denial. The Staff's order was
issued under 10 C.F.R. 62.202 (1992) and established decommissioning criteria

i

I 10 CF.R. 66 2.1201-11263 0992). >

10 Cf.R. Ii2.7001790 (1992). |2

3 Letter from Robert M. Bernero. Director, office of Nuclear Matenal safety and safeguards to Jack . Miller.
President, Safety Ught Corp and Ralph T. McDvenny, Chairman. UsR Industnes. Inc. (Feb. 7,1992). Staff
dmied senewal of two licenses: Ucense No. 37-00030-02 which authorized possession of bypmduct matenal |

in the form of estammated facihues and equipmed at the Blotensburg. Itnruylvania site for purposes of !

devantaminsGon and disposal; and t.icmse No. 374MX13405. whidi pnncipally authorized possession and use
of annum for sesearch. develonnent, and manufacture of products for further distribuGun. he Consnission

'
secosmr.es that USR Industries and its subsidiaries duipute the staff's asser6an of junsdiction over them just as
they dmied NRC's jurisdiction with respect to earlier staff orders. See AIAB-931. 31 NRC 350 (1990). f

,

82 ;

;

.

!

l

!
!

,

[
. - - - _ _ . - _ -



_. _ - - - _ -. - .

!

I

'

'
and standards for the Licensecs' site in Bloomsburg, Pennsylvania, contingent
on the effectiveness of the Staff's license denial.' At the time Staff issued its
license denial and contingent order, a proceeding (the "OM" proceeding) was f
pending on two Staff orders issued in 1989 to compel the same Licensees to
undertake site characterization and decontamination and to establish a $1 millic::
escrow fund to be used for such purposes.s

On February '27,1992, the Licensees requested a hearing on the license
denial and the contingent order. The Secretary of the Commission referred j

'

the Licensees' request to the Chief Administrative Judge of the Atomic Safety
and Licensing Board Panel for appropriate action in accordance with 10 C.F.R.
ll2.772(j),2.1261 (1992).' Relying on the procedures in Subpart G of Part 2,
10 C.F.R. 55 2.700-2.790, the Chief Administrative Judge established a three-
member Atomic Safety and Licensing Board to preside over proceedings on the ;

license denial and contingent order 7
Ilowever,on April 13,1992, the Staff moved the Licensing Board to refer the

case back to the Chief Administrative Judge to correct the allegedly erroneous
establishment of the three-member Board and to reassign the proceedings to a
single presiding officer under Subpart L of 10 C.F.R. Part 2, the proceduits -

that normally apply to heanngs involving materials licensing matters. The-
Staff argued in its modon that both the license denial and the contingent order ,

should be governed by Subpart L rather than Subpart G. In the Staff's view, ;

the contingent order, though it was issued under section 2.202 and referenced
certain Subpart G procedures, " flowed" from the license denial and should be
considered under Subpart L. ;

;In a June 1 order (unpublished), the Licensing Board granted the Staff's
motion in part by referring the license denial back to the Chief Administrative <

Judge for consideration of whether it should be severed from the proceeding
and a single presiding officer appointed under Subpart L to conduct the license
denial proceeding. Although the Board expressed con'ern over the potential ,

inefficiency that creation of a separate proceeding on the denial could engender,
the Board agreed with Staff that section 2.1201(a) appearut to direct that the
headng on the license denial be conducted under Subpart L. The Board rejected
Staff's argument that its contingent order could be heard under Subpart L in
view of the order's explicit reliance on section 2.202 and the direction in sections ,

2.700 and 2.1201(b) that hearings on section 2.202 orders be conducted in ,
=

' order T.stablishing Cnteria and schedule for Decommmaiorung the H!rmruburg sac.57 Fed Reg 6136 (1 eb

20.1992).
8 54 Fed. Reg.12.035 (Mar 23,1989); 54 Fed Reg. 34.(r18 (Aug. 31.19ft9).
' Memorandum ror B. Poul Couer, Jr, Chief Adminisuntive Judge. imm samuel 1 Oulk, Secretary (Mar.17

1992).
7 57 Fed. Reg.10.932 (Mar. 31,1992). %e Ikemmg Board members wre the same as were assignmi to the ;

''oM" proceedmg.

J
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accordance with Subpart G. Acting on the Licensing Board's referral, the Chief
Administrative Judge accepted the Board's analysis and severed the license '

denial from the contingent order and appointed Judge Moore, the chair of the :

4

Licensing Board in the contingent order proceeding, as the Presiding Officer
in the license denial proceeding in accordance with Subpart L. Unpublished i

Memorandum (Designating Presiding Officer)(June 9,1992). j

On June 11, however, the Licensing Board in the contingent order proceeding -

'
and Judge Moore as the Presiding Officer for the license denial proceeding
decided that "tne consolidation of these two proceedings for all purposes will bc ;

in the best interests of justice and be most conducive to the effective and efficient |

resolution of the issues and the proceedings." LBP-92-13A, supra,35 NRC at ;
5

205. They relied on 10 C.F.R. $ 2.716 (1992) as a basis for consolidation of the
two proceedings as a Subpan G proceeding. They also indicated that the Staff
had conceded that they could take such action. Id. at 206 n.*, citing Prehearing -

Conference Transcript (Tr.) 61 (May 8,1992). They did not consolidate the '

proceedings with the preexisting "OM" proceedings under Subpart G, but held
out the possibility that such action might be taken in the future. ;

The Staff sought reconsideration of the Board's June 11 order in a prehearing
conference called at Staff's request on June 18, 1992. The Staff denied that
it had conceded the Board's power to consolidate the two proceedings and
suggested that Staff counsel's comments had been misinterpreted. 'the Board j

rejected Staff's request for reconsideration and for a stay of the proceedings ;

while the Staff sought Commission review. Tr. 161,167.
The Staff sought Commission review of the Board's consolidation order in a

petition for review filed on June 26,1992. We decided to take review in our July ;

2 order and invited the parties, the Presiding Officer, and the Licensing Board ;
to offer us their views on the following questions related to the determination ,

10 consolidate the proceedings: !

|
1. Should the proceedmg concerning the denials of the amlications for renewal of the }

bcenses te omducted in accordance with the informal prcxedures set forth in Subpart L? If j
not, what special circumstances or issues warrant the apphcatim of other procedures? ,

2. If the prwedmg concerning denial d the apphcatims for renewal of the Lcemes is
omducted under Subpart I, should the proceeding under Subpart G on the decommissioning
order, and/or the proceedings under Subpan G cm the March and August 1989 orders. lx
held in abeyance pendmg decision in the Subpart L proceeding?

3. If the proceeding concermng denial d the applications for renewal of the licenses
is emducted under Subpart G, shmld that proceedmg be consohdated with the proceedmg
m the order of February 7,1992, for decommissioning and/or the ongoing proceedmgs
cancerning the March and August 1989 orders? In pmicular. to what extent are the same
interests affected and the same questions raised in these proceedings? ,

1

;
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III. ANALYSIS

A. The Propriety of Commission Resiew j

At the outset we note Licensecs' suggestion that we should have awaited |

their response to the Staff's petition for review before we decided to step j

into this matter. Although the Licensecs do not claim that they were in any ,

way prejudiced by our action, they suggest that we would have had a greater ;

appreciation of the " painstaking effort" undertaken by the Licensing Board
to unravel the knotted strunds of the Safety Light proceedings.' Moreover,
Licensecs suggest that Staff omitted any discussion from its petition of the ,

!
" careful and methodical process" that the Licensing Board undertook to arrive
at its decision and for that reason alone Staff's petition should be denied.'

,

Although we could have waited to consider a response from Licensees to
Staff's petition before acting, we were not required to do so. Even in the-
absence of a petition for review, the Commission retains its supervisory power

'

over adjudications to step in at any stage of a proceeding and decide a matter
itself.28 in view of the novel question presented by the Licensing Board's and ,

Presiding Officer's assertion of authority to consolidate the two proceedings
and in the interest of reaching an expeditious resolution of the issue, we granted
review. Because our July 2 order merely decided that the issue was worthy of

'

,

our consideration, Licensecs have been afforded a full opporturiity to have their
views heard on the substantive issues. ,

We are mindful of Licensces' caution that we exercise our interlocutory ;

review authority sparingly, lest we discourage responsible actions by presiding ;

officers or licensing boards in managing our pmceedings. We certainly do not |
leap forward to scrutinize every interlocutory directive or procedural order of ;

'
the presiding officers or boards, but adhere as a general rule to the stringent .
standards for interlocutory review which are codified in 10 C.F.R. {2.786(g)
(1992)." Nonetheless, no matter how otherwise sensible or thoughtful the ;

actions of a licensing board or presiding officer may be, we do no harm to '|
i

a Response or UsR Industrica, Inc and safety Lists Corpora 6m to the Nuclear Regulatory Cannussion's July ,
>2,1992 order at 3-5 (July 13,1992)(hereinaher ticensecs' Respanse). staff asks that we grant leave under 10

CF.R. ( 2.786(b)(3)(1992) to mnsider staft's views rded in response to licensecs' opposidon to its petition for {

review. NRC staff *a Reply to Response er UsR Induatnes, etc at 3 n 4. Our leave is noi saiuired, because our i

July 2 order itself permined a reply to Ijcasecs' fding. .{
' licensees' Response at 5. We see no meris to IJcemees'sugges6on that staff onuned significant informadan }

rmm its pc66an or that Staff otherwise exceeded the bounds of advocacy in its pc66crt. staff's pc6 tion makes
fair reference to the events that uldmately precspitated its petinan. In any event, we have acoess to the docics of
this proceeding and are well aware of the fdings and orders that pmxxiod our actam. 3

to 0 Cf.R.18 2 7180),2.786(a). 2.1209(d) (1992); see oAla Edhon Co. (Perry Nuclear power Plant. Urut 1). [1

ClJ-91-15,34 NRC 269 (1991), recomidirsuom draird, CLI-92-6,35 NRC 56 0992); PmNic Service Co of :|
New flamprAire (scabrook stadon, Umts I and 2), CLJ 90-3,31 NRC 219,229 0990).
"See Sqfery ligAr Corp. (Bknensburg site Decontaminadon), CLI 92-9, 35 NRC 156.158 (1992); Portland
Gewral Elecine Co. (Pehble spnngs Nuclear Plant. Unas 1 and 2). C1J-?6 26,4 NRC (68 0976). |

I
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the orderly conduct of adjudicatory proceedings by intervening to remove doubt
as to the proper resolution of an unusual or novel question or to cure an error,
particularly when the issue bears on the underlying authority of the presiding
officer or licensing board to take action in a proceeding.

Although our supervisory power extends to circumstances that do not meet j
the standards for review under 10 C.F.R, $ 2.786(b)(4) and (g), our decision j

to take review in this case fully satisfics those standards. In view of thc' I

unprecedented nature of the consolidation which arguably excccded the bounds
of the Licensing Board's and Presiding Officer's delegated authority, we believe )

that a substantial and important jurisdictional question has been raised. 2 As has
been repeated many times in NRC proceedings, licensing boards and presiding

,

officers possess only the powers granted to them by regulation or Commission |
order.83 De consolidation order certainly affected the license denial proceeding
in a pervasive and unusual manner by converting it from a Subpart L proceeding ;

into a Subpart G pmceeding.84 '

II. Authority to Consolidate Subpart G and Subpart L Proceedings

Ihr the reasons that follow, we believe that the Licensing Board and the .

Presiding Officer exceeded their powers in the June 11 order. Under the !

Commission's regulations, a hearing on the denial of a materials license is |
ordinarily governed by the informal hearing procedures in Subpart L of 10 C.F.R.
Part 2; hearings on section 2.202 orders are governed by the trial-type procedures ,

set forth in Subpart G,10 C.F.R. 6 5 2.700,2.1201 (1992). Mc Licensecs did not !

indicate in their hearing requests the procedures that they expected to be applied
in any hearing nor did they express a preference for procedures. 5 The Licensing
Board in its June 1 order and the Chief Administrative Judge in his June 9 order
correctly construed sections 2.700 and 2.1201 in determining that the hearing on j

'the license denial is governed by Subpart L and that the hearing on the Staff's
contingent decontamination order is governed by Subpart G. The terms of those ;

regulations leave little doubt as to their applicability to the proceedings on those ;

respective actions. *
,

12 Set 10 CFA I 2.786(b)(4)(ii). (ui) (1992).
33 Sta. < g . PmNic Service Co. ofladiana (Marble lidl Nuclear omerabrig sta6an. Units I and 2). AtAB-316,

,

3 NRC 167.17471 (1971). J

l'See 10 CFA i1786(g)(2) (1992). <

II Under subpan t, a licenste rnay seck the applica6m of procedum other than subpan L whm a heanng request |
is made.10 C F R 611205(b) 09921 ;

"
3* staff does not raise on review its carJer argument that the ennnngent order, because is " flowed" rnnn the hcense*

denial could he handled under Subpan L Ahbough the estabbshment of the decommissioning criteria might have
bea handled by some other procedural means. Staff duse to impeme the aquiremeras thnogh an enrarecment |

Iorder under 10 C.F.R. I 2.202 0992) and rebed specifically m subpan o procedures = intervenuan in its order.
i

i
,
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Ilowever, the subsequent consolidation of the license denial and the decon-
tamination order proceedings does not appear to be consistent with the governing
procedural argulations. 'Ihe Licensing Board and Presiding Officer rely on 10 i

C.F.R. 6 2,716 (1992) as a rule of general applicability in Subpart G which
authorized them to consolidate the two proceedings." Although Subpart G pro-
cedures may be generally applicable to types of proceedings other than rulemak- i

ing, application of Subpart G must be determined in the context of the special |
2rules that are applied to other proceedings.28 Moreover, in any conflic_t between

a general rule in Subpart G and a special rule in another subpart, the special
rule governs."

We agree with the Licensing Board and Presiding Officer (and Licensees
Iwho make a similar argument) that the concept of consolidation of proceedings

embodied in section 2.716 is not in itself inconsistent with Subpart L procc- ;
'

dures. The critical inquiry is, however, whether consolidation of a Subpart L
proceding with a Subpart G proceeding can be effected without the Commis-
sion's authorization. In Subpart L proceedings, presiding officers are limited to

'

using the pmcedures in that subpart unless they recommend and receive Com-
mission approval for the application of other procedures.10 C.F.R. 5 2.1209(k)
(1992).5 In this case, the consolidation order converts the Subpart L proceeding
into one governed by the procedures of Subpart G. 'Ihus, absent Commission
authorization, the Licensing Board's and the Presiding Officer's consolidation of ;

the proceedings evades the provisions of the specific rule in section 2.1209(k).
Although consolidation may be an appropriate step, Commission authorization
for consolidation is required to ensure that the proper effect is given to the
limitation on the application of other hearing procedures specified in section |

t2.1209(k).

C. Whether Consolidation Should Be Authorized .

In its July 17 memorandum issued in response to our order taking review, the i

Licensing Board and the Presiding Officer elaborated upon their reasons for con-
solidating the license denial proceeding with the proceeding on the contingent<

;

U LDP 92-16A. 36 NRC 18. 20 n 6 (1942)
18 *

10 C.ER. I 2.2 (1992).
8 10 CER. l23 (1992)
# We scuerated in a 1990 ulemakmg the necessity d obtauur:g Corrunissim apprtws! for me of other pandures.
Informal licaring Procedures for Nuclear Reactor operawr Ijeensing Adjudwaums, s5 Fed. Reg 36,801. 36.804
(Sept. 7,1990). subpan L provides an emeep6an in secum 2,1207 whidi perrtuts consobdauan of proceedmgs
concerning necipe and possessmn d umrradiated fucJ with related proceedmgs under subpan o on Pan 50 facibiy
linmsing upon cerufication by the bccraing board that the issues m the pmceedmgs are substanually idenucal.
In nur vww. Ous excepuan underscores the generst rule m section 11209(k) otherwise requmrig Commission
appnwal of shernauve procedures.
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order.22 In their view, the proceedings share a common factual setting and
,

involve common, unresolved, and novel issues concerning personal jurisdiction
over USR Industrics and its subsidiaries. Consolidation will avoid,' they believe,

' duplicative hearings that would squander the Licensecs' limited resources that
would otherwise be available for site remediation.

IThe 1.icensing Board and the Presiding Officer are also concerned that the
doctrine of collateral estoppel may be inapplicable between the two proceedings ;

if the license denial proceeds under Subpart L because of the potential absence i

of a " mutuality of quality and extensiveness of procedures" between informal -

proceedings under Subpart L and formal proceedings under Subpart G.22 gy ;

consolidating the proceedings under Subpart G, they believe they can avoid
this potential problem and the concomitant risk and expense of having to try ,

some issues twice with possibly inconsistent results. The Board and Presiding
Officer also suggest that their action avoids the litigative risk over the propriety
of applying Subpart L procedures to the Staff's denial action when that action '

could also be characterized as a license revocation or other enforcement action '

subject to Subpart G. LBP-9216A, supra,36 NRC at 21 n.10.
He Licensecs give a number of reasons why they believe the proceedings j

should be consolidated and conducted in accordance with Subpart G procedures, '

Response to July 2,1992 Order at 8-12. Several of these are plemised on
a perceived comraon factual basis for the license denial and the contingent ;

order as well as asserted overlap or interrelationship of issues in the denial
and contingent order proceedings and the "OM" proceeding on the 1989 orders. ;

The Licensecs emphasize in particular the potential interrelationship between the
funding requirements for decommissioning under one of the 1989 orders and ;

their alleged failure to meet the funding obligations under 10 C.F.R. 630.35

(1992) which led to Staff's denial of license renewal. The Licensees also see a

potentially common issues related to the decommissioning requirements and ..
'

standards imposed by the 1989 order and the 1992 contingent order.25
The Licensees also suggest that Subpart G procedures should apply to the

license denial proceeding to permit them to explore the possibility of arbitrary
and dilatory action by the Staff in handling the license renewal applications as
well as the application of rules in agreement states compatible with 10 C.F.R.

1

21 LHP-92-16A, supra. 36 NRC at 20 2L %c Bosrd and Presiding ofrecer state that they did nrA explain in detail
in their My 11 onter their renes for consoudating the prucmhngs inaome they beheved that staf f counac1 had ,

emcaled their authority to do so, thereby obviming the need to give a detaded caponnion or their rationale. Id. j
at 19 n,2. 1

1d at 21 n.9, caraag /*arHaar Hasiery Co. v. Shors,439 U.s 322,331 n 15 0979). I22

23 Thun, in respmse so the Commission's questian, the Ikensecs hcheve that all pending proceedings involving |
safety light's operaties should t>e consobdated. a step that the thensing Board and the Presiding offwer did
nut take.

:

:
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53035 (1992)." The Licensees do little to explain why these issues, to the ;
,

extent they may be litigable, require application of Subpart G procedures.
Staff insists that the license denial should not be consolidated with any of the

other proceedings but should be handled under Subpart L procedures. In Staff's.
view the license denial involves the discrete issue, primarily legal in nature,
of the Licensecs' compliance with section 3035, which can be judged on the
basis of the documents subtrical by the Licensees and any other documents,

relevant to Staff's review and determination to deny the applications. Subpart L
is particularly well suited, Staff maintains, to the resolution of matters that can

,

L rest on review of a written record With the exception ofjurisdictional questions, ,

Staff disputes that the denial proceeding concerns substantially the same issues
as the contingent order proceeding or the "OM" proceeding. Staff asserts that the ,

substantive issues involved in the contingent order do not involve any question -

as to Licensees' compliance with section 3035. Morcover, Staff maintains
that the funding requirements under the 1989 order are not substandally related
to compliance with section 3035. In Staff's view, the Licensecs' contentions i

concerning dilatory and arbitrary conduct on the part of the Staff and unfair i

application of section 3035, even if they present litigable matters, do not
inherently require application of Subpart G procedures. As to the collateral |
estoppel effect of a decision reached under Subpan L to a Subpan G proceeding, i

Staff suggests that the Board and Presiding Officer can avoid the question ,

by proceeding with the resolution of the jurisdictional matters in the "OM"
proceeding under Subpart G and then applying that decision to the Subpart L
denial proceeding.

Having considered the views of the Licensing Board and the Presiding Of- |

ficer and the positions of the parties, the Commission has decided to adhere to
our general practice of deferring to the Licensing Board's judgment on consol-
idation of proceedings, absent "the most unusual circumstances."zs Al; hough
consolidation may not be the only way of dealing with some of the thorny prob-
lems posed by these proceedings, the Licensing Board and Presiding Officer i

base their decision on factors that are well within the traditional grounds for
consolidating proceedings: i.e., the similarity of issues in the proceedings, the ;

commonality of litigants, and the convenience and saving of time or expense.26
Accordingly, we consent to the consolidation of the license denial proceeding
and the proceeding on the contingent decommissioning order.

M Licensees' Response at 1412.
. ,

23 rsh61s Spsgs, CL1-76-26, supra. 4 NRC at 609; see also Alabama Power Co. (Alan R. Barton Nuclear Plant,
Unas 1,2,3. and 4; Joseph M. Fadcy Nuclear Plant, Unns 1 and 2), C1J-75-12,2 NRC 373 (1975).
26 flutadelphia Electne Co. (Peach Buttom Atornic Phwer statinn, Units 2 and 3). A1AB-540,9 NRC 428,434

0 970).
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in reaching our decision, we do not mean to imply that we believe Subpart
L procedures are inadequate to resolve the issues bearing on the license denial.
Even if Licensecs' charges of dilatory conduct by the Staff or discriminatory

~ application of section 30.35 are litigable, nothing in the Licensecs' submittal
convinces us that die issues in the denial proceeding inherently demand the ap-
plication of hearing procedures beyond that afforded in Subpart L." Moreover,

the possibility that the Staff, rather than denying renewed licenses, could have
issued an enforcement action under Subpart B of 10 C.F.R. Part 2 on the basis
of Licensecs' alleged violation of section 30.35 does not require application
of Subpart G procedures in the denial proceeding.2' If that were so, virtually
no license renewal proceeding could be heard under Subpart L, because the
fundamental question in any licensing case is whether the applicant meets the
requirements of the governing statute and regulations. Subpart L is not inher-
ently inadequate to satisfy the hearing requirements of the Atomic Energy Act
or due process in determining such issues. See City of West Chicago v. NRC,

701 F.2d 632 (7th Cir.1983).
Our decision is based instead on the potential commonality of issues in the

various Safety Light proceedings as well as the additional complications that
may arise if we insist that the issues be resolved on two different procedural
tracks. Although it is difficult to pinpoint at this early stage precise amas
of overlap between the license denial and contingent order proceedings, the
Licensing Board's and Presiding Officer's perception that such overlap is likely
is difficult to dismiss without committing ourselves to a far closer examination - 7

of the issues than we are prepared to undenake at this tirne." >

We are not prepared to hold that a lack of mutuality of procedure exists
between Subpart L and Subpart G which would preclude the Commission from
giving collateral estoppel effect in Subpart G proceedings to prior decisions in '

Subpart L proceedings.. Ilowever, we recognize that consolidation of proceed-
ings here and the consequent conversion of the license denial proceeding into ,

a Subpart G proceeding would certainly avoid the need to litigate the applica-
tion of the collateral estoppel doctrine. In this sense, consolidation will avoid
necdless litigation in the interest of reaching a decision on the more important

r

issues in these proceedings.
On balance, if we were to insist under these extraordinary circumstances on

the application of Subpart L procedures to die license denial proceeding, we
v

"Ilcensees made little m4mc t}um bald asseruona that Subpart G ptudures were nrxessey to address the issues.
1.icensons' Respmse to July 2.1992 (hder si 10-12.

" San LHP-92-16A. wra. 36 NRC at 21 n.10.
"The parties, the Board and the Presidmg offimt suggest that tertam junsdicunnal issues are cewnmm to all
pendmg proceedmas. With respect to the bcense demal and the "oM" proceed ng. wa note that there is sharp
dingreement hetwer:n stafr and licensees over the relevance or the tiansecs' rundmg assuranus pursuant to'

i

one or the 1989 caden to the starr's basis for dmial or the renewal beenses.

!
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might well undermine the principles of simplicity and efficiency that led us to ,

the adoption of Subpart L in the first instance A decision to sever the pro- '

ccedings would not end the haggling over the proper application of procedures
to particular issues in these proceedings or the desirability of additional procc-
dures. In these unusual circumstances, the avoidance of additional procedural'

complications outweighs any added burden that application of Subpart G might
impose. We are concerned that the resources available for site remediation not
be consumed by unnecessary litigation costs.

We note Staff's concern that consolidation of the proceedings may postpone

a decision on some issues that could be decided in advance of others. Our ,

impression is that the Licensing Board is working hard to sort out the issues
in the various Safety Light proceedings to ensure their timely and rational
resolution. We encourage the Licensing Board to use the tools at its disposal,
e.g., reasonable limits on discovery and use of summary disposition, to expedite
the resolution of these proceedings with due regard to the rights of the parties.
We Icave to the Licensing Board's sound discretion whether formal consolidation
of the "OM" proceeding with these proceedings is appropriate to ensure a prompt
and just resolution of the issues.

:
,

IV. CONCLUSION i

'

Ibr the reasons stated in this order, we reverse the Licensing Board's and ,

Presiding Officer's order of June 11,1992, insofar as it consolidated the license
;denial and the contingent decommissioning order proceedings without prior

Commission authorization. Ilowever, we now authorize consolidation of these !

proceedings for the reasons stated in this order.
IT IS SO ORDERED.

i

For the Commission *
,

SAMUEL J. ClllLK
Secretary of the Commission

,

Dated at Rockville, Maryland,
this 12th day of August 1992,

i
i

F

i

"Cmnmissimers Rogen and Curua were mx present fw the afrirmaum of tbs mdct. If they had been praent. ;

they would have affirmed it. ,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Ivan W. Smith, Chairman
Dr. Harry Foreman
Thomas D. Murphy

in the Matter of Docket No. 030-31758.EA

(ASLBP No. 92-656-01-EA)
(EA 91 154)

(Byproduct Material License
No. 34-26201-01)

RANDALL C. OREM, D.O. August 6,1992
,

MEMORANDUM AND ORDER
(Approving Settlement Agreement

and Terminating Proceeding) ,

On July 28,1992, the parties to this enforcement proceeding, the NRC Staff
'

and Randall C. Orem, D.O., filed with the Atomic Safety and Licensing Board
(1) a Settlement Agreement that has been accepted and signed by both parties
and (2) a joint motion requesting the Board's approval of the Agreement and
entry of an order terminating this proceeding, together with a proposed Order.
The Board has reviewed the Settlement Agreement under 10 C.F.R. 92.203
to determine whether approval of the Settlement Agreement and consequent
termination of this proceeding is in the public interest. Based upon its review,
the Board is satisfied that approval of the Settlement Agreement and termination
of this proceeding based thereon are in the public interest.

Accordingly, the Board approves the Settlement Agreement attached hereto
and, pursuant to sections 81 and 161 of the Atomic Energy Act of 1954, as

i
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- amended (42 U.S.C. 6 2111 and 2201), incorporates the Setdement Agreement :- -|
by reference into this Order. Pursuant to 10 C.F.R. I2.203, the Board hereby

'

terminates this proceeding on the basis of the Setdement Agreement.

TIIE ATOMIC SAFETY AND |
LICENSING BOARD ;

Iliarry Foreman (by 1.W.S.)
ADMINISTRATIVE JUDGE :

i

Thomas D. Murphy !

ADMINISTRATIVE JUDGE
,

,

Ivan W. Smith, Chairman
ADMINISTRATIVE JUDGE ;

Bethesda, Maryland
August 6.1992

'!
;
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UNITED STATES OF AMERICA |

NUCLEAR REGULATORY COMMISSION ,

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
,

in the Matter of Docket No. 030-31758-EA

(ASLBP No. 92-656-01-EA)
(EA 91154)

RANDALL C. OREM, D.O. !

(Dyproduct Material License |

No. 34-26201-01) !

1.

SETTLEMENT AGREEMENT

Randall C. Orem, D.O., was the holder of Byproduct Material License No. 34-
2620101 (license) issued pursuant to Parts 30 and 35 of the Commission's reg- 4

ulations. "Ihe license authorized the possession and use of radiopharmaceuticals
in nuclear medical activides. On November 29,1991, the NRC Staff (Staff)
issued an Order Revoking License (Effective immediately) to Dr. Orem. 56
Fed. Reg. 63,986 (Dec. 6,1991). Dr. Orctn requested a hearing on that order

'

on December 3,1991.
An Atomic Safety and Licensing Board (Board) was designated on January

'
6,1992 (57 Fed. Reg.1285 (Jan.13,1992)), and a prehearing conference was
held, telephonically, on January 29, 1992. At that conference, the pending
Office of Investigadon's (OI) investigation was discussed. It was explained to
Dr. Orem's attorney that additional enforcement sanctions could be imposed or
a referral to the Department of Justice could be made based on the outcome of
the investigation. Tr. 8-14. As a result of that discussion, Dr. Orem filed, on 1

February 27,1992, " Motion for Adjournment of IIcaring." The Staff did not
oppose Dr. Orem's Motion.

'

On March 19,1992, the Board issued " Memorandum and Order (Ruling upon
Dr. Orem's Motion to Adjourn Hearing)." In that Order, the Board granted the
motion, in part. The Board stated that "[t]his proceeding is hereby continued
until the completion of the OI investigation or until July 1,1992, whichever |

is earlier." Order at 2. The Board also requested the Staff to file a status !

|
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report on the 01 investigation by June 15, 1992. Id. On June 15,1992, the
Staff filed " Status Report," indicating that the best estimate for the completion
of the 01 investigation would be the end of August or early September 1992. ,

1Subsequently, the Staff filed " Supplemental Status Report" on July 1,1992. In
that report, the Staff stated that 01 had completed all the necessary field work
for the 01 investigation, although the actual report was not yet completed. The

'
NRC decided not to take any further action against Dr. Orem.

After discussions between the Staff and Dr. Orem, the parties agree that it is
in the public interest to terminate this proceeding without further litigation and !

agree to the following terms and conditions:
1. Upon Licensing Board approval of the Settlement Agreement, Dr.

Orem's request for a hearing dated December 3,1991, is withdrawn,
2. Upon Licensing Board approval of the Settlement Agreement, the

Order Revoking License, dated November 29,1991, is withdrawn.
,

3. Upon Licensing Board approval of the Settlement Agreement, Dr. ;

Orem's license is terminated. In agreeing to the termination of his ,

license, Dr. Orem does not admit to any wrongdoing or violation of |

federal statutes and regulations.
4. The NRC Staff agrees that none of the facts associated with this

proceeding will be held against him in the event Dr. Orem submits y

another application for a specific license on his own behalf or a
license amendment application is submitted to name Dr. Orem as an
authorized user. If such application is in compliance with the Atomic ,

Energy Act and the Commission's regulations, such application shall j
be granted. !

5. The Staff and Dr. Orem shall jointly move the Atomic Safety and
Licensing Board for an Order approving this Settlement Agreement |
and terminating this proceeding. j

|

|
|
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6. This agreement shall become effective upon appmval by the Licensing j

11oard. j

FOR Tile NUCLEAR j
REGULATORY COMMISSION -]

,1

Marian L. Zobler - ')
Counsel for NRC Staff *

+

-|
.i

FOR RANDALL C. OREM, D.O.
1

)

Georgette J. Siegel )
. Counsel for Randall C. Orem, D.O. !

)

iDated July 28,1992

;
i

n

.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Marshall E. Miller, Chairman ,

Charles Bechhoefer .

G. Paul Bollwerk,111 ;

4

in the Matter of Docket Nos. 50-440-A
50-346-A

(ASLBP No. 91-644-01 A)
(Suspension of Antitrust

Conditions)
(Facliity Operating Licenses

Nos. NPF-58, NPF-3)

OHIO EDISON COMPANY
(Perry Nuclear Power Plant,

Unit 1) .

r

"

CLEVELAND ELECTRIC ILLUMINATING
COMPANY and
TOLEDO EDISON COMPANY

(Perry Nuclear Power Plant,
Unit 1; Davls-Besse Nuclear ,

Power Station, Unit 1) August 6,1992

In this Memorandum and Order, the Licensing Board grants a late intervention

petition. The Board concludes ths'.4 (1) recent developments have cured a ,

previously identified dc6ciency in the Petitioner's standing to intervene in the ;
iproceeding, and (2) a balancing of the five factors set forth in 10 C.F.R.

i2.714(a)(1)(i)-(v) governing late intervention favors granting the Petitioner
iparty status,

98

I
!

1

|



, _. _ - . . _ _ _ _ _ . . - . . . - _ _ __ _ _. __ __ _

l

1

1

ATOMIC ENERGY ACT: STANDING TO INTERVENE
(INJURY IN FACT)

I

. RULES OF PRACTICE: STANDING TO INTERVENE
(INJURY IN FACF)

A municipal ordinance that makes provisions for all the elements essential
to carrying out the construction, operation, and maintenance of a municipal ;

electrical system demonstrates that the enacting municipality's interest in the |

proceedmg as a customer and competitor of a utility applying for suspension of {
its facility's operating license antitrust conditions is tangible enough to afford j
the municipality standing. j

,!
ATOMIC ENERGY ACT: STANDING TO INTERVENE j

(ZONE OF INTERFST(S))
'

RULES OF PRACTICE: STANDING TO INTERVENE
(ZONE OF INTEREST (S)) i

Although a municipality's electrical system is in its incipient stage, the f
'

municipality's indication that it ultimately may wish to invoke the protection
afforded by operating license antitrust conditions imposed pursuant to section |
105 of the Atomic Energy Act (AEA),42 U.S.C. 6 2135, makes its expressed {
interest in preserving those antitrust provisions one that falls within the " zone j

of interests" created by AEA section 105.
|

RULES OF PRACTICE: INTERVENTION PETITION (S)(GOOD :

CAUSE FOR LATE FILING) {
In the 10 C.F.R. 6 2.714(a)(1) five-factor balancing test governing late inter- i

vention, the first factor of "[g]ood cause, if any, for failure to file on time" is '

important because, in the absence of " good cause|' there generally must be a i

compelling showing regarding the other four factors. See LDP-91-38,34 NRC |
2.29,249 & n 60 (1991). '

|

RULES OF PRACTICE: INTERVENTION PETITION (S)(GOOD j
CAUSE FOR LATE FILING)

|
Bearing in mind the Appeal Board's observation that " newly acquired" .

standing is generally unsuitable as a basis for " good cause," Carolina Power i

and Light Co. (Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-526,9
NRC 122,124 (1979), an act of independent utility occurring after the filing !

deadline that, only consequently, has the effect of affording standing is not i
.t

f
1

f99

:
i
.

!

I
,

;

$

$

i
:

!.
_- .- -. _ . . _ _ _ - ._.___________________!



_

2

|
1

|

|

i

so unmeritorious as to permit intervention only upon a substantially enhanced
showing on the other late intervention factors. ;

t

RULES OF PRACTICE: INTERVENTION PETITION (S) (GOOD
CAUSE FOR LATE FILING)

In determining whether " good cause" exists for a late-filed intervention
petition, the significance to be placed on the amount of delay "will generally
hinge upon the posture of the proceeding at the time the petition surfaces."
Washington Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAB-747,18 NRC 1167,1173 (1983).

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION (S)
(AVAILABILITY OF OTIIER MEANS TO PROTECT PETITIONER'S
INTEREST (S)) j

"[T]he distinctive nature of the Commission's authority to consider and
address the validity of the antitrust conditions it imposed leads us to agree
with [the Petitioner] that no other forum or means now available can provide
equivalent protection for its interest in sccing that the existing license conditions !

are maintained." LBP-91-38,34 NRC at 247.

'

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION (S)
(ADEQUACY OF EXISTING REPRESENTATION)

Challenge to a late intervention petition that seeks to equate the duplication of
issues with a similarity of the existing panicipants' interests is misdirected. See
Duke Power Co. (Amendment to Materials License SNM-1773 - Transpanation
of Spent Fuel from Oconee Nuclear Station for Storage at McGuire Nuclear
Station), ALAB-528,9 NRC 146,150 (1979). Rather, the question is, given the
matters at issue, will the existing parties effectively represent the Petitioner's
interests relative to those matters. ;

'

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION (S)
(ADEQUACY OF EXISTING REPRESENTATION)

Argument that a Petitioner's interests can be adequately represented by the
existing parties because its witnesses would be available to those parties fails

ito afford proper recognition to the value of participational rights enjoyed by a
party, including conducting cross-examination. See Dule Power Co., ALAB-
528, supra 9 NRC at 150 & n.7. ,
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RULES OF PRACTICE: UNTIMELY INTERVENTION PETITION (S)
(ILROADENING OF ISSUES OR DELAY)

Latc<omers to the agency's adjudicatory process generally must take the pro- |
iceeding as they find it. See, e.g., Long Island Lighting Co. (Shoreham Nuclear

Power Station, Unit 1), ALAB-743,18 NRC 387,402 (1983). Nonetheless, the
iaddition of a late-comer brings the possibility that its participation will broaden

the issues or otherwise slow the proceeding. 'Ihis prospect is assessed in the ;

!fifth late-filed factor, which quite properly has been denominated as "of im-
mense importance in the overall balancing process." Id.

i

MEMORANDUM AND ORDER
(Granting City of Brook Park
Motion for Late Intervention)

Ibr the second time in this proceeding involving the requested suspension
of the antitrust conditions in the operating licenses for the Perry Nuclear Power
Plant, Unit 1, and the Davis-Besse Nuclear Power Station, Unit 1, we have
before us a petition from the City of Brook Park, Ohio (Brook Park), asking
permission to intervene out of time. We denied Brook Park's previous request
principally for its failure to demonstrate an " injury in fact" sufficient to establish
its standing to intervene. See LBP-91-38,34 NRC 229,251-52 (1991). Brook
Park now claims it has cured the standing deficiency identified by the Board and,
based on a balancing of the five factors governing late intervention set forth in
10 C.F.R. 62.714(a)(1)(i)-(v), should be afforded party status. We agree on
both counts and, accordingly, grant Brook Park's petition.

|

L |

In a May 1,1991 Federal Register notice, the NRC Staff declared that any
interested person desiring a hearing on its denial of the requests of Applicants j

Ohio Edison Company (OE), Cleveland Electric Illuminating Company (CEI),
'

and Toledo Edison Company (TE) for suspension of the antitrust conditions in
the Perry and Davis-Besse licenses must file a petition by May 31,1991. See
56 Fed. Reg. 20,057 (1991). On August 8,1991, Brook Park filed a petition to ,

intervene out of time. Both the Applicants and the StafT opposed Brook Park's |

petition as insufficient to establish its standing and as failing to meet the section i

2.714(a) standards governing late intervention. ;

In our October 7,1991 prehearing conference order, we recognized Brook l

Park's assertion that it wished to participate in this proceeding to protect its i

,
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interest in interconnection access, wholesale power sale, and wheeling services !
'

now available under the antitrust conditions in the Perry license. We also
noted Brook Park's admission that, despite various feasibility studies, it had not ;

'

yet reached a decision to institute a municipal electrical system. Referring to ,

counsel's statement during the prehearing conference that the citizens of Brook i

Park would vote in the near future on amending the city charter to establish a
municipal electrical system, we declared:

:

If they do so.' Hrook Park's stake in this proceeding then will cease to be provisimal and
it will becrane subject to the same concrete injury in fad that could accruc to lintervenors

'
City oil Cleveland or | American Municipal Power-Ohio Inc.) as a resuh of a determination
in this proceeding in favor of licensees. At present, however, the atstract, hypothetical {
nature of the injury to Brod Park is insufficient to establish its standing to intervene in this ,

Iprocceding.

,

LBP-91-38, 34 NRC at 252 (footnote omitted). ~his, we concluded, was
dispositive of its intervention request.'

'lhercafter, (he parties to this procceding submitted summary disposition '

motions addressing what has been identified as the " bedrock legal" issue,2 a
process that culminated in a June 10, 1992 oral argument on the pending ,

motions. At the conclusion of that argument, counsel for Brook Park came
forward and advised the Board that the city had recently enacted an ordinance ,

establishing a municipal electrical system; as a consequence, Brook Park again i

!intended to seek late intervention. See Tr. 446-47. Subsequently, on June 15,
1992, Brook Park filed an " amended" late intervention petition in which it seeks
either "of right" or discretionary intervention. See Amended Petition of [ Brook !

Park] for Leave to Intervene Out of Tifne (June 15,1992) [ hereinafter Brook
Park Amended Petition). In their joint response, the Applicants oppose any |
grant of party status to Brook Park. See Applicants' Answer in Opposition to ;

the Amended Petition of [ Brook Park] for Leave to Intervene Out of Time (June !

[
t

I ln add 26on, we chserved that nrook Park's request was lacking under a balancing of the rive late intervennon
t

factors specified in section 1*f14(a)(1). We made panicular noie ofits failum to make a showing ahnu the legal or
todmical emperience it might bnng to the pn=ccedmg, thereby demurstra6ng its compliance wnh late intervendon i

'
facter three - the cuas to which its perucipadan will easist in developing a sound mcord. See tEP-9138,34
NRC at 252. Moreover, cinng the ressam already capressed for denying its requst for amerversion as of right,
we concluded that discretionary intervenuon was not appropnme for Bnok Park. See ad at 252 n.73. ;

2 As framed by the parues in a November 7.1991 lener to the Daard, the "bedmck'legd issue is as follows: !

la the Cewsnission without authonty as a rnauer of law under section 105 of the Atomic Energy Act to ;

retain the anutrust Lcense condiuons contained in an operaung hcense if it rinds that the actual cost of |

c)caricity imrn the Lcensed nuclear power plant is higher than the cost of electacity frorn ahernanvc |
sourm, all as appnyristely measured and compared ;

*lhat issue. along with the question of whether the doctrines of rea judicata, collateral estoppel, laches, or law of j

the case bar the Apphcams' anuuust license condidon suspersion requests, is currently under considersson by |
the Board. If we decade, as the Applicema' assert, that the Cannussion has rio authonty in such an instance, than ,

the Baerd would pmceed in a second phase of the proceeding so consider, among other dungs, she quesdon of
cuc0y what are the actual costs of elecincity for the Applicams' facili6cs and ahernauve sounu. |

|

10'
|

u
'I

\

. , , _ _ ., , , -- __ - - , . _ _ _



.. _ _ - . . -_ -

,

6

30,1992) [hcrcinafter Applicants' Answer]. In contrast, the Staff has declared
that it does not contest the grant of Brook Park's most recent petition.5 See NRC

Staff's Answer to Amended Petition of [ Brook Park] for Leave to Intervene Out
of Time (July 6,1992) [ hereinafter Staff's Answer). {

II.

A. We begin our review of Brook Park's renewed intervention request with
the issue that phyed a cardinal role in derailing its initial attempt to become a
party - its standing to intervene in this proceeding in accordance with 10 C.F.R.
5 2.714(d). In its most recent intervention petition, Brook Park states that, in
accordance with section XVIll of the Ohio Constitution, it has now decided to
establish and operate a municipal electrical system, which will be in the service
area of applicant CEl. See Brook Park Amended Petition at 8-9. According to
Brook Park, on November 7,1991, local citizens by a more than three-to-one
margin approved a ballot referendum permitting the city to establish a municipal
electrical system. Thereafter, following additional review and analysis of the
means necessary to establish such a system, on April 21,1992, Brook Park's City ,

Council unanimously passed Ordinance No. 7711-1992 establishing a municipal
utility in accordance with requirements of the Ohio Constitution, Art. XVlli,
594-5. Brook Park also states that, in accordance with section 5 of Article
XVIll, this ordinance did not become effective until May 22,1992.

In our prehearing order, we suggested that action by Brook Park authorizing
establishment of a municipal power system would make its interest sufficiently
tangible to fulfill the requisite " injury in fact" element of the wil-recognized
judicial test for standing that governs NRC adjudicatory proceedings. See LBP-
91-38, 34 NRC at 249 & n.60. The Staff agrees with this assessment. See
Staff's Answer at 5. The Applicants, however, intimate that our observation was
premature. They maintain that the favorable citizen action on the referendum,
followed by the passage of the ordinance, does not make Brook Park's interest-

sufficiently concrete for standing purposes because Brook Park has not shown
that it has taken any steps, such as arranging financing, that will result in the"

actual development of a municipal electrical system. See Applicants' Answer at -i

4 n.8.
The terms of the ordinance passed by the Brook Park City Council to

implement the citizen referendum belie this objection. That enactment, entitled
"An Ordinance Declaring it Necessary to Establish, Acquire, and Operate a
Municipal Electric System," states in its preamble that based upon the prior
feasibility studies, the city council determined that "it is in the public interest to

3 None of the other intervenmg parties has tam any position regardmg the propnety or Brook Park's aquest
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establish a municipal electric utility owned and operated by" Brook hrk. Brook
Park Amended Petition, Exh. A at 1 (Brook hrk, Ohio, Ordinance No. 7711
1992, preamble (Apr. 21,1992)). Thereafter, in section I the legislation ordains
that Brook Park "shall proceed to acquire, construct, own, lease, and operate . . ,
a public electric utility ., . ." Id. (Brook Park, Ohio, Ordinance No. 7711-
1992, 91). Further, under the ordinance the Mayor of Brook Park is " authorized
and directed" to perform the " activities necessary" to implement section 1,
including developing plans for the establishment, operation, and maintenance
of a municipal power system. Id. at 1-2 (Brook Park, Ohio, Ordinance No.
7711-1992, 6 3), in addition, the ordinance states that " funding for acquisition,
construction and improvement" of the power system "shall be obtained" by
issuing, to the maximum extent possible, "self-supporting obligations" of the
city and that, prior to issuance of such obligations, city "rnoneys in its general
fund or other available funds" may be used to " pay any costs of acquiring,
constructing, equipping and operating" the municipal power system. Id. at 2
(Brook Park, Ohio, Ordinance No. 7711-1992, il 4-5).

There undoubtedly is much to be done before Brook Park has a fully
operational municipal electrical system. Nonetheless, in light of the ordinance,
it is reasonable to conclude that Brook Park has made a firm commitment
to develop a municipal electrical system. 'Ihe Applicants' suggestions to
the contrary notwithstanding, the ordinance makes provisions for all elements
essential to carrying out the construction, operation, and maintenance of that
system. We thus have no difficulty concluding that Brook Park's interest in this
proceeding as a customer and competitor of applicant CEI now is sufficiently
tangible to afford it standing. Additionally, while the electrical system presently
is in an incipient stage, Brook Park has indicated that it ultimately may wish to
invoke the protections afforded by the existing antitrust conditions in the Perry
and Davis-Besse licenses imposed pursuant to section 105 of the Atomic Energy
Act (AEA),42 U.S.C. 92135. This makes its expressed interest in preserving
those provisions one that falls within the " zone of interests" created by AEA
section 105. Accordingly, with its municipal electrical system program now
firmly in place, Brook Park is able to fulfill both prongs of the recognized
judicial standard and establish its standing to intervene in this proceeding.

B, Of course, at this point in the proceeding, having standing is not enough
to gain party status for Brook Park. As Brook Park recognizes, because its
request comes after the deadline for filing intervention petitions, it must establish
its right to intervene under a balancing of the additional factors set forth in
section 2.714(aXI) to govern late-filed intervention. We review those factors
seriatim.
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L Good Causefor Inte Filing

To establish its case for late intervention under the first factor - whether
good cause exists for the Petitioner's failure to file on time - Brook Park
argues that good cause for its failure to file within the time specified in the
May 1992 notice of opportunity for hearing lies in its lack of standing to
attain party status, a deficiency that was only recently rectified. See Brook
Park Amended Petition at 13-14. The Staff disagrees. Referencing the Appeal
Board's observation in Carolina Power and Light Co. (Shearon liarris Nuclear
Power Plant, Units 1-4), ALAB-526.,9 NRC 122,124 (1979), that "[ilf newly
acquired standing (or organizational existence) were sufficient of itself to justify
permitting belated intervention, the necessary consequence would be that parties
to the proceeding would never be determined with certainty until the final curtain
fell," the Staff declares that the recent creation of Brook Park's electrical system
may not be " good cause" for 'its failure to file on time. See Staff's Answer at
5-6. (Ultimately, however, the Staff finds this not critical by concluding that
a balancing of the other four factors supports intervention.) The Applicants
likewise assert that Brook Park lacks " good cause" for filing late, although for a
different reason. They contend that Brook Park relinquished any " good cause"
argument by waiting 2 months after the adoption of Ordinance No. 7711-1992
before filing its intervention petition. See Applicants' Answer at 4-6.

As we observed in our prehearing conference order, this first factor is
important because, in the absence of " good cause," there generally must be a
compelling showing regarding the other four factors. See LDP-91-38,34 NRC
at 246 & n.53. Nonetheless, in the circumstances here, any lack of" good cause"
for the late filing adds only marginally to the showing that must be made under
the other four factors.

Bearing in mind the Appeal Board's observation about the general unsuit-
ability of" newly acquired" standing as a basis for " good cause," we nonetheless -
find that admonition is tempered here by the fact that the occurrence that created
Brook Park's standing, i.e., the citizen referendum and the passage of the ordi-
nance, had no direct relationship to the prosecution of this proceeding by Brook
Park. This is not, for instance, a case in which the Petitioner seeks to justify its
untimeliness based on its inability to finish chartering the organization created
solely to serve as the vehicle for intervention. See Boston Edison Co. (Pilgrim
Nuclear Power Station, Unit 2), LBP-74 63,8 AEC 330,331-32,335-36, aff'd,
ALAB-238, 8 AEC 656 (1974). Rather, the city's legislative authorization of.
a municipal electrical system is an act of independent utility that, only conse-
quentially, has the effect of affording it standing in this proceeding. Thus, even
if Staff is correct that Brook Park's justification for its delay is insufficient to
establish " good cause " its excuse is not so unmeritorious as to permit interven-

I
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tion only upon a substantially enhanced showing on the other late intervention
factors.

The same is true regarding the Applicants' complaint about the length of the
delay between the April 21,1992 passage of the Brook Park ordinance and the
June 15,1992 filing of its petition. Assuming arguendo that this is actually the
period of delay,' as the Appeal Board has previously observed, die significance
to be placed on the amount of a delay "will generally hinge upon the posture of
the proceeding at the time the petition surfaces." See Washington Public Power
Supply System (WPPSS Nuclear Project No. 3), ALAB-747,18 NRC 1167,1173
(1983). licre, as the Applicants themselves point out, see Applicants'. Answer
at 5-6, if Brook Park had sought to intervene in April shortly after passage of
the ordinance, it would have been too late to participate in the existing panies'
briefing of the " bedrock" legal issue without impeding the established schedule,
Further, as we describe in more detail in section ll.B.5, infra, in acknowledging
that it must take this proceeding as it fmds it at the time it files its petition - with
the "bcdrock" legal issue fully briefed, argued, and submitted for determination
- Brook Park eviscerates any negative impact that otherwise might arise from
the claimed 2-month delay about which the Applicants object. 'Ihus, this delay
also is insufficient (cither alone or in conjunction with the standing justification
discussed supra) to warrant any enhancement in the showing Brook Park must
make on the other four late intervention factors.

2. Amilability of Other Afrans to Protect Petitioner's Interests

'Ihe Staff r us that the second late intervention factor - the availability of
other means to protect Petitioner's interests - is not addreued m Brook Park's
petition. Nor.ctheless, citing the burdensome nature of undertaking a civil action
under the antitrust laws, the Staff concludes that the second factor supports
Brook Park's intervention. See Staff's Answer at 7. Although asserting that ~
Brook Park fails to fulfill this late intervention factor, see Applicants' Answer
at 7 & n.14, the Applicants make no specific argument as to why factor two
does not support intervention, see id. at 7-10.

Analyzing the impact of this factor on the late intervention request of Amer-
ican Municipal Power-Ohio, Inc. (AMP-Ohio), in our prehearing conference
order we found that "the distinctive nature of the Commission's authority to
consider and address the validity of the antitrust conditions it imposed leads

'The otuo Constitutim. ArL XVnt,15, prwides a 34 day penod within which Im;al sidzens can sack a
referendum on an ordiuance creatmg a mumcipal pubbe utihty, thereby staying its effectiveness. Ses Brm4 '
Park Amended Petition,I!ah. A at 3 (Drook Park, ohio, ordmana No. 7711-1992, 6 9). Brook Park indicates
that wah Oss provision,it fdt its interest was not surficiently concrete to nrrant nwwtrig ahead with interveruion
until May 22,1992, the date ordmance Na 7711-1992 actually became effective. See ut at 1314. 'Dus position
is not unreanmeble and. if accepted, would mtuce the period of delay to a httic rnore thatt 3 weeks.
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us to agree with AMP-Ohio that no other forurn or means now available can ' ,

'
provide equivalent prom hon for its interest in seeing that the existing license
conditions are maint.m C LBP-91-38,34 NRC at 247. The Applicants pro-
vide no justification for a contrary result here. Consequently, we conclude that
factor two supports Brook Park's late intervention.

:

3. Petitioner's Assistance in Dercioping a Sound Record i

iIn addressing the third factor- the extent to which Petitioncr's participation
in the procecdmg will assist in developing a sound record - Brook Park ;

1

;
provides an extensive exposition of its counsels' expertise and experience in
the creation and devekpment of municipal electrical systems, in the Staff's '!
administrative review process on the Applicants' license condition suspension -f
requests while representing the City of Clyde, Ohio, and in the application -{

iof antitrust principles to the utility industry through representation of various
intervenors in Federal Energy Regulatory Commission proceedings. See Brook ,

Park Amended Petition at 18-20. This, it asserts, establishes that Brock Park is ;

in a sotmd position to make a contribution to the record of this proceeding. |
!

For their part, the Applicants contend that Brook Park's ability to contribute
to the record of this proceeding is negligible. According to the Applicants, the j

.

type of knowledge and expertise attributed to Brook Park's counsel is irrelevant
because neither Brook Park nor its counsel purport to have any knowledge about ;

the antitrust provisions of the Atomic Energy Act, the focal point of the first |
,

portion of this proceeding, nor do they demonstrate any knowledge about the
relative cost of nuclear power generation at the Applicants' facilities, the central |

i

subject of the proceeding's second phase. See supra note 2. The Applicants
also declare irrelevant Brook Park's professed interest in maintaining the existing ;

'l

antitrust conditions because this likewise has nothing to do with the issues in
this proceeding. See Applicants' Answer at 10-13. ;

The Staff also maintains that Brook Park's showing on this factor is wanting, j

iasserting that its discussion of counscl's legal ability - as opposed to Brook '

Park's ability to contribute sound evidence -is irrelevant. See Staff's Answer
at 6 & n.6 (citing flouston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-671,15 NRC 508,513 n.14 (1982)). The
Staff nevertheless concludes that this element supports intervention because of
Brook Park's apparent ability, as an entirely new market entrant, to provide
firsth:md evidence concerning the difficulties in overcoming barriers to entry
and the advantages that will be lost by suspension of the license conditions.4

Accepting arguendo the Applicants' assertion that the focus of the second
portion of this proceeding will be the relative costs of nuclear power as
compared to other alternative sources, at this juncture we have little difficulty
in concluding that Brook Park can assist in developing a sound record. As
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Brook Park declares, it "is an emerging municipal system, engaged in the
. process of exploring and acquiring power supply . ." Brook Park Amended
Petition at 17. Further, as its petition makes clear, Brook Park already has done
studies intended to demonstrate the feasibility and prudence of establishing a
municipal electrical system, which undoubtedly included consideration of the
relative costs of different electrical supply sources. Moreover, as it moves
forward to obtain a power supply for the electrical distribution system it has
decided to create, the relative costs of different sources no dout? are important
to Brook Park, thereby mandating that it will have on hand, and can provide,
useful comparative information. And, to the. degree that any second phase to
this proceeding involves the issue of barriers to market entry, and whether there
has been attenuation of those barriers sufficient to suspend the Perry and Davis-
Besse antitrust conditions, the Staff is correct that as a new market entrant
Brook Park is in a unique position to provide evidence relative to that question.
We conclude, therefore, that factor three weighs in favor of permitting the late
intervention of Brook Park.

4. Representation of Petitioner's Interests l>y Existing Parties

Brook Park contends with respect to the fourth factor - the extent to wnich
Petitioner's interests will be represented by existing parties - that no other
party now represents its interests. Its status as a nascent municipal electrical
system is, according to Brook Park, a pivotal factor differentiating its interests
from those now represented by the other intervening utilities.

This is especially so, Brook Park asserts, for the City of Cleveland, Ohio
(Cleveland), because, rs a large and well-established utility, it does not face the
same competitive challenges as Brook Park. Brook Park also maintains that
Cleveland is at least a potential competitor for the supply of a portion of Brook
Park's power and energy requirements. See Brook Park Amended Petition at
17.

Concerning intervenor AMP-Ohio, which represents numerous Ohio ti.unic-
ipal electric companics in acting as a wholesale power supplier, Brook Park
notes that it is not an AMP-Ohio member. In addition, Brook Park contends
that its interests are not represented by AMP-Ohio because, as a wholesale
power supplier, AMP-Ohio does not compete in the retail electric market with
any applicant, as will Brook Park. See id. at 16-17.

Brook Park also declares inapposite the interests of Alabama Electric Co-
operative (AEC), which we admitted to this proceeding as a discretionary in-
tervenor. See LBP-91-38,34 NRC at 248-51. According to Brook Park, AEC
is not a competitor in the relevant product and geographic markets previously
established in the Commission's antitrust proceeding relative to the Perry and
Davis-Besse facilities. See Brook Park Amended Petition at 17-18.
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Finally, Brook Park declares that its interests as a particular beneficiary of the ;

- existing antitrust provisions clearly are different from those represented by the j
Staff and the Department of Justice in carrying out their broad, public-interest t

responsibilities. See id. at 18. Compare LBP-91-38,34 NRC at 253. ;

He Applicants vigorously challenge Brook Park's analysis of its interests !

vis-a-vis those of the other parties to this proceeding. Sce Applicants' Answer ,

at 7-10. They contend that the status of Cleveland as a " potential competitor". ;

is irrelevant because it does nothing to differentiate Cleveland from Brook Park .|
relative to the prosecution, in either phase one or phase two of this proceeding, of r

'

their identical, central position that the existing Perry and Davis-Besse antitrust
iconditions should be retained. Indeed, the Applicants assert that the Staff and

the other intervening' parties to the proceeding all champion this same central ,

position and Brook Park has failed to show how its legal or factual positions [
diverge from theirs. He Staff, on the other hand, maintains that Brook Park ;

has shown that it will not occupy the same distribution level as AMP-Ohio, L|
and may be a customer of AMP-Ohio and Cleveland, thereby establishing a .

basis for concluding that its interests may not be adequately represented by the j

!existing parties. See Staff's Answer at 6-7. '
As it seeks to equate the duplication of substantive issues with a similarity of

participants' interests, the Applicants' challenge is misdirected. See Duke Power ;

Co. (Amendment to Materials License SNM-1773 - Transportation of Spent
-

Fuel from Oconee Nuclear Station for Storage at McGuire Nuclear Station), j

ALAB-528,9 NRC 146,150 (1979). Rathgr, the question is, given the matters ;

at issue, will the existing parties effectively represent Brook Park's interests
-

relative to those matters. ;

In this instance, even when addressing the same matters as existing inter- |
venors, Brook Park's singular status as an emerging municipal power system, in .;

'

conjunction with its position as a possible customer or competitor of AMP-Ohio
and Cleveland, translates into a difference in perspective, and approach, relative
to those matters.s Morcover, because Bmok Park must take this proceeding as j

it finds it, see section 11.B.5, infra, the problem suggested by the Applicants, [

i.e., numerous intervenors addressing the same matters, really exists only for
phase two of this proceeding and may invite the cure of party consolidation, -|
a remedy we can take up if and when we reach that point. At present, how-
ever, that concern does not merit assigning factor four a negative weight in the
late-intervention balance,

q

8Although the Apphcants imply that Brook Park's intersts can be adoquately represented by custmg pstties ;

because the city's witnenses would be available io those parties. us Applicants' Answer at 7 n16.it has previously |
been recogmzed that such an argument rails to afford proper nagmdon to the value of the parucipational rights ;

enjoyed by panties,inchedtrig conductmg cross-examirtanon. See D dr Powr Co AIABo28. myra. 9 NRC at i
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S. Petitioner's Participation as Broadening or Delaying the Proceeding

As has often been noted, late-comers to this agency's adjudicatory process ,

generally must take the proceeding as they find it. See, e.g., Long IslandLighting
Co. (Shoreham Nuclear Power Station, Unit 1), ALAB-743,18 NRC 387,402-
(1983). Nonetheless, the addition of a late-comer brings the possibility that its ,

!participation will broaden the issues or otherwise slow the proceeding. 'Ihis '

prospect is assessed in the fifth late-filing factor, which quite properly has been
denominated as "of immense importance in the overall balancing process." Id. j

Brook Park contends that its participation will have no appreciable impact j

on this proceeding's completion. Declaring that it accepts the proceeding as it !

ifinds it, with regard to the first phase on the " bedrock" legal issue Brook Park
asks only that, to preserve any appellate rights, it be permitted to file a formal j

statement specifying those portions of the arguments already advanced by the
existing parties that it wishes to adopt. Brook Park further declares that if it
becomes necessary to advance to phase two, its evidentiary presentation will not
involve more than two or three witnesses. See Brook Park Amended Petition at
21-22. '1he Applicants counter by asserting that Brook Park's proposed phase- i

one submittal is either worthicss, as a mere repetition of the other parties' |
ipositions, or will involve the formulation of new arguments that, by requiring

time for responses, will delay the resolution of the pending summary disposition ;

motion and, therefore, the proceeding. Further, given Brook Park's expressed
intent to demonstrate how the removal of the existing antitrust conditions ,

|would harm its competitive position, the Applicants characterize Brook Park's
participation in phase two as either irrelevant to the appropriate subject matter or r

as broadening the scope of phase two extraordinarily. See Applicants' Answer at i

!
13-14. The Staff concludes that Brook Park's willingness to accept the existing
briefing schedules means that this factor weighs in favor of late intervention. j

See Staff's Answer at 7.
To accept the Applicants' argument regarding delay arising from Brook Park's

participation in phase one would, as a practical matter, stand this factor on ;

'

its head. We perceive no basis for penalizing Brook Park for structuring its ,

*

participation in such a way as essentially to climinate any delay in the resolution
!of the pending motions. As for the Applicants' concerns about phase two, we

are unabic to accept its characterization of the burden imposed by Brook Park's ;

participation because, pending the resolution of the " bedrock" legal issue, the
final parameters of the issues to be litigated during that hearing have not yet ;

been specified. This significant factor, therefore, supports late intervention by |

Brook Park. ,

|
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6, Conclusion

/.s we have outlined above, even assuming that Brook Park did not have !
" good cause" for its late-filed petition, in this instance there is no reason for |
that factor to take on any particular weight relative to the other four factors. . !

As to the other four, each one, including the important " delay" factor, supports . j

permitting late intervention by Ittitioner. As a consequence, we conclude that j:

the balance of the section 2.714(a)(1) late intervention factors (in conjunction |

with its showing regarding its standing to intervene) now supports Brook Park's |
admission as a party. !

I

i

Ibr the foregoing reasons, it is, this sixth day of August 1992, ORDERED |
'

that-

1. The June 15,1992 amended late-filed intervention petition of Brook Park {
is granted and it is admitted as a party to this proceeding. ;

2. On or before Monday, August 17,1992, Brook Park may file a pleading
indicating, by reference to the particular pages, the specific portions of the ,

|summary disposition filings of the existing parties it agrees with and wishes to
adopt. This pleading is not to include any additional analysis or argurnent by [
Brook Park. No responses to this pleading will be entertained. ' ,

I3. In accordance with the provisions of 10 C.F.R. 62.714a(a), as it rules
upon an intervention petition, this order may be appealed to the Commission .

within 10 days after it is served. ;

Tile ATOMIC SAFETY AND
LICENSING BOARD [

Marshall E. Miller, Chairman |
ADMINISTRATIVE JUDGE :

:

Charles Bechboefer ;

ADMINISTRATIVE JUDGE i

)

|

G. Paul Bollwerk, Ill |
ADMINISTRATIVE JUDGE

Bethesda. Maryland
August 6,1992 ]
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t

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,

!

ATOMIC SAFETY AND LICENSING BOAFID ;

i

Before Administrative Judge:
,

fJames P. Gleason, Presiding Officer

in the Matter of Docket No. 40-08681-MLA

(ASLBP No. 92-666-01-MLA)
i

(Source Materials License
No. SUA-1358) {

UMETCO MINERALS CORPORATION August 5,1992 ,

MEMORANDUM AND ORDER
(Request for llearing and Stay of License Amendment)

i

I. REQUEST FOR llEARING
:
1

On July 2,1992, the State of Utah filed a request for hearing on the issuance
'

I
by the Nucicar Regulatory Commission of Amendment 30 to License No. SUA-
1358. The State also requests a stay of the amendment pending completion of |

the proposed adjudication.' Licensee, the Umetco Minerals Corporation (UMC), ,

opposes the hearing request,2 and the Staff also filed a response in opposition j
to toth the hearing request and the request for a s:ay? The Staff indicates that
it intends to participate as a party if a hearing is granMd.

The UMC application for Amendment 30, filed or January 18,1989, is
to perform plant processing tests on 600 wet tons of fend containing source

3 Requent for Heanng and stay, Utah Depenment of 1;nvinnunental Quahiy and Asi,istant Anorney General, July.

2,1992. |
2 Ixster from R.A. Van llorn. Dantor of ogersuons. UkfC, so NRC 1.mecuuve (Lector of opersuons James

Teylor, My 16,1992.
3 NRC staff's Ree;wne to Request for lleanns t y State of Utah, July 30,1992.

I
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material received from the Teledyne Wah Chang Company in Albany, Oregon.
The material for the processing test is not natural ore mined for its uranium
content but rather comes from the processing of ore to recover zirconium. It i

contains greater than 0.05% recoverable uranium, and UMC intends to process !
the material for its uranium content at its White Mesa Mill, a licensed facility I

in Blanding, Utah. After processing, UMC intends to dispose of the resulting |
!tailings at the mill's impoundment. The State asserts that the NRC is taking

licensing action without first adequately determining whether UMC is actually
engaged in waste disposal of material from the Wah Chang Company instead of
uranium reprocessing as alleged. .As an Agreement State, Utah asserts that it,
rather than the NRC, may have jurisdiction over the materials if they are either :

low-level waste or source material. Further, the State asserts that the NRC's :

amendment action may hinder the Department of Energy's (DOE) responsibility [
to assume long-term custodial care of the processed materials. Finally, the State
also expresses a concern over the lxk of NRC oversight of UMC's tests and the }
characteristics of the materials to be processed. The State contends, inter alia, j
that a hearing is necessary in order to resolve the nature of the materials being .

processed, the Licensec's intention in processing the material, and questions ,

concerning title to the material.
In opposing the hearing UMC cites NRC's regulations, 10 C.F.R. !

{ 2.1205(c)(2)(i) and (ii), requiring that a hearing request must be filed within ;
ithirty (30) days after the requestor receives actual notice of a pending applica--

ition or agency action granting the application, or 180 days after agency action
granting the application, whichever is carlier. The Licensec contends that here [

the State had much more than 30 days' knowledge of the license amendment i

application prior to filing its hearing request. In support of its position, UMC .|
'

references specific meetings it had with State environmental officials to discuss
the application.' In its response, the Staff alleges that the State had actual notice
of the pending application as early as April 1989.5 Because the Presiding Officer
is required under the Commission's regulations to determine that requests for :

hearings are timely filed, we address that issue first. f
"Ihc applicable regulation,10 C.F.R. s 2.1205(c)(2), states in its pertinent part |

that-
t

(c) A person other than an applicant shall fde a request for a hearing . !

(2) If a federal Register notix is not published in accordance with paragraph (c)(1), the f
earlier of- j

(i) "Ritty (30) days after the requestor receives actual notice of a pending alytication or
an agency action granting an application; or j

i

* Urneuo %nerals Corporausm My 16.1992, at 1
8 *

Staff Respmsc si 6-7.

t
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(ii) One hundred and eighty (180) days after agency action grarwing an applicatk=*

Both UMC and the Staff argue that since the State had actual notice of the
then-pending license application months before the NRC approved and issued the
amendment, a request for hearing was required to be filed within 30 days of such
notice. The State rejoins that it was entitled to file, as it did, within 30 days of
the agency action granting the license amendment. As the State does not appear
to be seriously objecting to the assertion that it had prior notice u the pending
application, the question here is whether 10 C.F.R. {2.1205(c)(2)(i) provides
for two windows of opportunity rather than one for filing a request for hearing.'
Nothing in either the plain language of the regulation or the underlying Statement
of Consideration militates against an interpretation providing two such windows
of opportunity. There is nothing in the plain language of the regulation to support
an opposite conclusion. Indeed, to subscribe to the position advanced by UMC
and the Staff, one must conclude, without more, that the word "carlier" modifies
both a notice of a pending application and notice of an agency action granting the
application as well as the 18(klay period set forth in 10 C.F.R. 6 2.1205(2)(ii).
Neither party has suggested any basis for such an interpretation, nor can it be
supplied here. As physically structured and grammatically written, the words
"carlier of" refer to and modify the whole of subsection (i) and the whole of
subsection (ii). The modifier " earlier" can neither structurally nor grammatically
properly modify both components of subsection (i) as well as subsection (ii). To
obtain that result, the regulation would have to be written with three subsections
so that the current first subsection would be split into two sepamtely numbered
subsections and the current second subsection would become a third subsection.
Accordingly, the plain language of section 2.1205(c)(2)(i) provides two windows
of opportunity for filing a hearing request. As the U.S. Court of Appeals has
suggested, an agency's interpretation of its own rules cannot fly in the face of
the language of the rules themselves. See Union ofConcerned Scientists v. NRC,
711 F.2d 370, 381 (1983).

In support of this conclusion, the commentary in the Commission's Statement
of Consideration refers to the fact that the proposed rule, in section 2.1205(c),
provides that a hearing petition will be considered timely if filed within 30 days
after the petitioner receives actual notice of a licensing action.7 No rationale is
apparent as to why the Commission would wish to require a person to file a
hearing request at a time, such as is evident here, when ongoing communications
may prevent the necessity for a hearing at all. That expectation would be
extinguished only when the NRC approved the action being opposed by the
State. It is a more reasonable procedure and, in any event, what the plain

' state of Utah's supphrnental hquest ror lleanns et 1 (Aug. 31.1992).
7 ssa 54 Fed. Reg 8271 (Ivb. 28,19R9).
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language of the regulation requires, that when an effort toward resolution fails, ;

a 30-day period would then ensue for requesting a hearing. licre, the State acted j
'

within this time frame. Dus the State's request for a hearing was timely filed.
Alternatively, even if the State's petition is found untimely, its lateness is ;

'

excusable under the provisions of 10 C.F.R. 62.1205(k). In the circumstances,
'

the fact that the State was engaged in discussions with the Staff, as well as die
Licensec, on the requested license amendment makes the delay in filing an earlier ;

request for hearing excusable. Also, the current request by the Staff, agreed m
by Licensee, to delay processing of the material tends to buttress a finding that >

a grant of the hearing petition would not result in undue prejudice or injury j
'

- to the other participants in the proceeding.' The fact that the proposed license
amendment request was filed over 3-% years ago, and no action has ensued to
the present time, also supports a finding that no undue prejudice would result 4

from the grant of the hearing petition alone.
The applicabic regulations also require diat the Presiding Officer determine '

that die accified areas of concern are germane to the subject matter of the
proceeding an that the requestor meets the judicial standards for standing.'d ,

Neither the Licensec nor the Staff addresses the standing or areas of concern
submitted in the State's petition." No serious question can be raised on the |

State's standing ia this proceeding. Its petition cites issues of jurisdiction over
the materials involved, the proper characteristics of such material, O e purpose
for which the materials have been received, the failure to place pmper conditions i
on the license amendment, and questions concerning governmental responsibility !

for the ultimate custody of the materials. These matters setting forth possible j

ir: juries in fact are within die zone of interests protected by statute and meet 4

the standards for standing in Commission proceedings." I find that the State ,

has standing to participate and has set forth areas of concern germane to this !
proceeding. |

I

II. REQUEST FOR STAY
i

in its petition, the State also requests a stay of the license amendment pending
the completion of a hearing. In the Subpart L proceedings, an application for a

I
!,
i

8 Presithng ofIcer Telephme cercrence at G7 Ouly 30.1992). J
'10 C.F R I2.1205(g).

Mne stafr does allege, wnh suppsting snachments, that sutstamially identical th.h 5 "e cmwerna have been
addressed and restilved with notice and coment of or Commission pnar to the issuance el the >cnse amendment. i

NRC sta'r Respmse at 8 n 14. )
H fortland General Elurnc Co. (Febbie spnngs Nuc1 car Plant. Units I and 2) CtJ427,4 NEC 610,612-13
(1976).
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'!stay is governed by the provisions of 10 CER 6 2.1263 which incorporates the

-

traditional four-stay criteria of 10 C.F.R. 9 2.788- |

1. Whether the movant has made a strong showing that it is likely to
prevail on the merits;

2. Whether the movant has shown that it will be irreparably injured j
unless a stay is granted; i

3. Whether a stay would harm other part;es; and j

4. Where the public interest lies.
Under the Commission's regulations,10 C.F.R. 52.1237(b), the State has

the burden of persuasion on these factors. Here, however, the State's petition {
fails even to address the criteria for a stay set forth in the regulation. Although ,

'

arguably the third- and fourth-stay criteria might be satisfied by the State's
recital of its concerns, the failure to address the first two criteria is fatal to its
request. Obviously, the public interest would be served in having the question
of jurisdiction finally established. Similarly, the Licensee would not be harmed
by a stay because it has agreed to the Staff's request to delay any materials '

processing until an effort is made to resolve the State's concerns, supra. But
since the State has made no showing that it is likely to prevail on the merits or ,

~

that it will be irreparably injured, a stay cannot be granted, The request for a ,

'
stay is therefore denied.

Order
.

For the reasons stated, it is, this 5th day of August 1992, ORDERED:
1. 'Ihe request for hearing by the State of Utah is granted and the request i

for a stay of Amendment 30 to License No. SUA-1358 is denied. ,

2. A hearing on the License Amendment will be held and the time and other
details concerning the hearing will be published at a future date. ,

3. Petitions to intervene in this proceeding must be filed within thirty (30) ;

days of this Order appearing in the Federal Registcr. The Licensee and Staff
will have ten (10) days to respond after service of any petition.

4. An appeal from this Order, by parties other than the petitioner, may be .

filed with the Commission within ten (10) days of the service of the Order.10 !
!C.F.R. 5 2.1205(n).
!

James P. Gleason, Presiding Officer
ADMINISTRATIVE JUDGE

-

Bethesda, Maryland
August 5,1992

,
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Cite as 36 NRC 117 (1992) LDP-92 21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

t

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

G. Paul Bollwerk, Ill, Chairman
Dr. James H. Carpenter ,

Dr. Peter A. Morris
,

in the Matter of Docket Nos. 50-348-CivP -
50-364-CivP '

(ASLBP No. 91-626-02-CivP)

ALABAMA POWER COMPANY
(Joseph M. Farley Nuclear Plant,

Units 1 and 2) August 12,1992

MEMORANDUM AND ORDER
(Approving Settlement Agreement

and Terminating Proceeding)

In this proceeding, Licensec Alabama Power Company (APCo) has chal. . |
*

lenged the NRC Staff's imposition of a $450,000 civil penalty for alleged vi-
olations of the Commission's requirements in 10 C.F.R. 650.49 regarding en-
vironmental qualification of electrical equipment important to safety. See 55

*

Fed. Reg. 35,203 (1990). During 12 days of hearings in February and May
of this year, APCo and the NRC Staff presented numerous witnesses in support i

of their positions regarding the civil penalty. See Tr.1-2309. Thereafter, the
Board established a filing schedule for the parties' proposed fmdings of fact and
conclusions of law. See Memorandum and Order (June 1,1992) (unpublished).

Now, by joint motion dated August 6,1992, the parties request that we approve ,

*

a settlement stipulation they have provided and terminate this proceeding prior
to a merits determination relative to any of the legal or factual matters at issue.

t
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Pursuant to section 234 of the Atomic Energy Act of 1954 (AEA), as
amended, 42 U.S.C. 6 2282, and 10 C.F.R. 6 2.203, we have reviewed the ,

i

sctilement agreement to determine whether approval of the agreement and
termination of this proceeding is in the public interest. On the basis of that
review, and according due weight to the position of the Staff, we have concludc4
that the parties' agreement and the termination of this proceeding are consistent
with the public interest.*

Accordingly, the joint motion of the parties is granted and we approve the
" Settlement Agreement,'' which is attached to (not published) and incorporated

'

by reference in this Memorandum and Order. Funher, pursuant to AEA sections ,

103,161(b),161(o), and 191,42 U.S.C. g6 2133,2201(b),2201(o), 2241, and ,

'

10 C.F.R. 6 2.203, the Board terminates this proceeding.
It is so ORDERED.

|

Tile ATOMIC SAFETY AND
LICENSING BOARD |

G. Paul Bollwerk, Ill, Chairman
ADMINISTRATIVE JUDGE

4

James H. Carpenter
ADMINISTRATIVE JUDGE

:

Peter A. Morris
ADMINIS'IRATIVE JUDGE

Dethesda, Maryland ,

August 12,1992
,

a .

t

i

.
1

*Previously we have recognized that counsel for both parties have displayed a laudable spirit of couperauon in
htigatmg tha maner. see "Ir. 1318-19,2308. an observation that hears repeatmg in hght of their seulement of this
otherwise vigorously contented pmceatmg.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judge:

James P. Gleason, Presiding Officer

in the Matter of Docket No. 40-08681-MLA

(ASLBP No. 92-666-01-M LA)
(Source Materials License

No. SUA 1358)

UMETCO MINERALS CORPORATION August 12,1992

MEMORANDUM AND ORDER
(Amendment)

.

The Order issued on August 5,1992, should have provided for an appeal
of the denial of the State of Utah's (State) request for a stay of the Nuclear
Regulatory Commission's grant of a license amend.nent to the Umetco Minerals
Corporation. I now amend that Order to provide an opportunity to die State for
an appeal of my decision on the stay request. An appeal may be filed within
ten (10) days of the service of this Amendment, or such other times as die
Commission may direct.

James P. Gleason, Presiding Officer
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 36 NRC 120 (1932) LDP-92-23 !
|

UNITED STATES OF AMERICA i

NUCLEAR REGULATORY COMMISSION |

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoofer, Chairman
Dr. Richard F. Cole
Thomas D. Murphy

;

in the Matter of Docket No. 50-312-DCOM

(ASLBP No. 92-663-02-DCOM)
(Decommission!ng Plan)

(Facility Operating License
No. DPR-54)

SACRAMENTO MUNICIPAL U11LITY
DISTRICT

(Rancho Seco Nuclear Generating

Station) August 20,1992

In a proceeding concerning a proposed decommissioning plan for a facility,
the Licensing Board rules that, because the single petitioner for intervention
lacks standing to participate, has submitted no proposed contentions adequate
for adjudication and, for that reason, also does not warrant discretionary
intervention, the petition should be denied and the proceeding terminated.

RULES OF PRACTICE: INTERVEN110N
,

To participate as a pany in an NRC adjudicatory proceeding, a petitioner |
'

must initially demonstrate both that it has standing and has proffered at least
one viable contention.10 C.F.R. 60 2.714(a)(2) and (d)(1)(iii).
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RULES OF PRACTICE: STANDING

The Commission applies contemporaneous judicial concepts of standing,
which require a petitioner to demonstrate that (1) it has suffered or will likely ;

suffer " injury in facs" from the action under review, an injury that would bc {
redressable by a favorable decision in the proceeding; and (2) the injury falls
within the " zone of interests" at least arguably sought to be protected by the
statute being enforced.

~

RULES OF PRACTICE: STANDING (PLEADING REQUIREMENTS)

in determining whether injury in fact has been adequately set forth, a
i

Licensing Board is limited to assertions actually pleaded by the petitioner, it
may not assume or presume facts not actually pleaded.

I

RULES OF PRACTICE: SERVICE OF DOCUMENTS

A licensee must serve relevant documents on other parties, not upon petition-
ers for intervention.10 C.F.R. El2.701,2.712. Adjudicatory documents filed
by parties responsive ta or bearing upon intervention petitions must be served
on the petitioners.

RULES OF PRACTICE: INTERVENTION PETITION (GROUP)

An organization may gain standing in two ways: (1) in its own right,
assuming one of its own interests has been or may be adversely affected, or (2)
as a representative of one or more of its members, assuming that such members
otherwise have standing, the interests it seeks to protect are germane to the
organization's purposes, and nenhet the claim asserted nor the relief requested
require the individual member's participation in the lawsuit.

|RULES OF PRACTICE: STANDING (PLEADING REQUIREMENTS)
|

In seeking representational standing, an organization normally must provide ;

alfidavits of members who authorize the organization to represent their interests.
'

ROLES OF PRACTICE: STANDING (INJURY IN FACT)

An organization pleading injury to informational interests, such as the failure
to receive information appearing in an environmental impact statement, must
allege explicit environmental harm with a direct impact upon the petitioner. A
generalized claim is not enough.

121

.

__ - . ___ _. - __ _ M



. _ .., ._ . . . . __

r

!

?

RULES OF PRACTICE: STANDING ONJURY IN FACT) >

.

The presumption of standing for those living or working within 50 miles .

Iof a facility applies only in proceedings inwiving reactor construction permits,
opemting licenses, or significant amendments thereto, where there is cicar impli-
cations for the offsite environment or a clear potential for offsite consequences.

- In other situations, a petitioner must allege some specific injury.

!

RULES OF PRACTICE: STANDING (ZONE OF INTERESTS)

Protection of financial interests such as excessive electric rates or higher fuel {
!costs is not within the zone of interests protected by the Atomic Energy Act or

the National Environmental Policy Act. '

f

RULES OF PRACTICE: STANDING (DISCRETIONARY)
fThe most important criterion for evaluating whether discretionary standing

should be granted is the extent to which the participant's participation may ,

reasonably be expected to assist in developing a sound record.

|

RULES OF PRACTICE: COLLATERAL ESTOPPEL

The NRC may apply collateral estoppel principles, where appropriate. Col-
lateral estoppel requires an identity of issues, it is an equitable doctrine, not i

required as a matter of law, that should be applied only with a sensitive regard
for any changed circumstances or the possible existence of some public interest '!

factors. Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ,

CLI-74-12,7 AEC 203; ALAB-182,7 AEC 210 (1974). ;

,

RULES OF PRACTICE: CONTENTIONS

incorporating by reference Staff questions to a licensec, without explaining ;

their significance, fails to conform to the pleading requirements for contentions. J
,

RULES OF PRACTICE: CONTENTIONS i

As amended in 1989, the Rules of Practice require, with respect to con-
tentions, a specific statement of law or fact to be raised or controverted, a brief i

explanation of the bases, a concise statement of supporting " facts or expert ,

opinion," together with references to specific sources and documents of which
the petitioner is aware and upon which the petitioner intends to rely, and suffi. ;

l
i

'

<
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cient information to show a genuine dispute with the applicant (or licensce) on ;

a material issue. If proved, the contention must entitle the petitioner to relief. ;

NEPA: ENVIRONMENTAL REPORT

The decommissioning environmental review supplements the operating li-
'

cense review and thus need only reflect new information or significant environ-
mental change associated with decommissioning or storage of spent fuel.10
C.F.R. 6 51.53(b).

"

NEPA: GENERIC ISSUES

The environmental impact of decommissioning can normally be delineated in
generic terms through reference to the Generic Environmental Impact Statement

-

on Decommissioning of Nuclear Facilitics (NUREG-0586). To the extent that |
impacts from decommissioning a particular plant are significantly different from
the generic impacts, they may be covered in a supplemental impact statement.

,

NEPA: SCOPE OF REVIEW

The scope of a decommissioning action must be contrasted with the scope
of an action to discontinue facility operation (for which no license is required).
Need for power and the environmental effects of replacement power relate to
ceasing operations, not to decommissioning. ;

NEPA: CONSIDERATION OF ALTERNATIVES
'

An agency need consider only alternatives that lead to the objective of a
proposal. R)r decommissioning, the NRC need consider only alternate forms of
decommissioning, together with the "no action" alternative. Resumed operation .

Iis an alternative only to the cessation of operations, not to decommissioning.
.

PREIIEARING CONFERENCE ORDER 1

(Terminating Proceeding)
,

This proceeding involves consideration of a proposed order approving a
decommissioning plan for, and authorizing decommissioning of, the Rancho
Seco Nuclear Generating Station (hereinafter, Rancho Seco), located near .

I
Sacramento, California. For reasons set forth below, the single petition for leave

,

to intervene and request for a hearing that has been filed is deficient in failing to
:
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;

establish the standing of the Petitioner to participate (either as a matter of right
or of discretion) or the adequacy of any proposed contention. Accordingly, we
are denying the intervention petition and terminating the proceeding.

I. LACKGROUND

'

A public referendum on June 6,1989, required the Sacramento Municipal
Utility District (hereinafter SMUD or Licensce) to discontinue operation of
Rancho Seco. As a result, SMUD decided to shut down the facility, and it
has taken a multistage approach to reach this result.

On June 7,1989 (the day following the public vote), SMUD discontinued pro- ,

ducing power from the facility,8 Reactor defueling was completed on December !

8,1989.2 On April 26,1990, the Licensee continued its scale-down activities by
applying to convert the operating license into a possession-only license (POL) . .

that would authorize only the "use and possession" of the facility, not its op- |
icration. Following an adjudicatory proceeding during which the Petitioner now .

before us sought unsuccessfully to intervene, diat application was approved by
the Commission on March 17, 1992.5 i

The final stage involves a proposed decommissioning plan, leading eventually
to termination of the operating license and n:1 case of the site for unrestricted
use. See 10 C.F.R. 9 50.82. On May 20,1991, the Licensee filed its application
for termination of its license, including a proposed decomtnissioning plan.' In
general, the plan provides for 10 to 20 years of onsite storage (SAFSTOR) ,

followed by the removal of residual radioactivity.5 On October 21,1991, SMUD ;

filed a supplement to its environmental report, concerning the impacts of the ,
'

method of decommissioning it had selected. The NRC Staff began reviewing
the application and, on March 12,1992, requested additional information from
the Licensee on both the decommissioning plan and the environmental report.4

(The Licensee responded on April 15, 1992.)
On March 19,1992, the NRC published a Notice of Opportunity for Hearing

with respect to both the decommissioning plan and the environmental report.' ,

One timely request for a hearing and petition for leave to intervene was filed,

Isacramento Municipal Utility District, Rancho seco Nuclear ocneranng stauon, Proposed Decommissiomng
Plan (DP). p.1-27; ses also 57 Fed. Reg. 9571 (Mar.19,1992).
3id.

Ammamein 117 to licihty operating timisse No. DPR-54,57 Fed. Reg.10,193 (Mar. 24,1992). %c encetive3

date of this anwndment was inade subject to two stays of 10 working days each, Icading to an April 24. 1992
cricctive date for the pol Ses ganarally Ctj 92-2,35 NRC 47 (1992).'

* sECY.92-150 ''Quanerly Report on the status d Prematurely shut Down Plants," at 4 (furmshed to Ilocasing
Board and hearing perGeipants by Memorawlarn from Chief, Dockcung and services Branch, ofrice of the
secretary NRC, dated April 28,1992).
8 57 Fod. Reg. 9577 (Mar.19,1992). See also DP at 1-1.
'57 Fed. Ecg. 9577. ;
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I

by the Environmental and Resources Conservation Organization (hereinafter, !
'

ECO), on April 20,1992. As noted earlier, ECO had sought unsuccessfully
to participate in the POL proceeding. On May 13,1992, the Commission
established this Licensing Board to consider the petition and preside over a ,

hearing if one were ordered'
4SMUD and the NRC Staff each opposed ECO's hearing request and inter.

vention petition.' Because a petitioner for intervention is permitted by 10 C.F.R.
6 2.714(a)(3) to amend its petition without leave of the Board until 15 days prior . :

to the first prehearing conference, the Board, by Memorandum and Order dated |
'

May 15,1992, set schedules for the filing of an amended petition, including
contentions, receipt of responses, and a prehearing conference. ,

ECO filed a timely amendment / supplement to its petition on June 29,1992. |

On July 8 and 10,1992, the Licensee and Staff, respectively, filed responses ;

|
in opposition to the amended petition. The Board conducted a prehearing
conference in Bethesda, Maryland, on July 14, 1992, at which representatives
of ECO,'SMUD, and the Staff appeared.' ;

Following the prehearing conference, on July 17, 1992, ECO filed two
motions: (1) a Motion for an Order to Compel Service, and (2) a Contingent
Motion to Withhold Any Order Wholly Denying the Petition for Leave to

!Intervene and/or the Request for a Hearing. The Licensee opposed both of
these motions and filed cross-motions to strike certain portions of each motion;

'
the Staff opposed the second motion but took no position on the first,'" ('Ihc
Staff supported the Licensee's motions to strike." ) Thereafter, on August 14,
1992, ECO filed two more motions: (1) ECO's Motion tr' ;trike, and (2) its i

Anticipatory Motion for Leave to File ECO Pleading (seeking leave to file the
,

foregoing Motion to Strike). We treat these motions later in this Opinion.

.

r

IL STANDING

To participate as a party in an NRC adjudicatory proceeding, a petitioner
must initially demonstrate both that it has standing and that it has proffered

|

| 57 Fed Reg 21,433 (May 20,1992).
-)

7

' Licence's Answer, dated May 5,1992; NRC staff Respome, dated May 11,1992.
'See Tr.1-150 The conference had been announced by a Notice of Preheanng Conference, dated June 23,1992,

htished at 57 Fed. Reg. 29|"39 (Jaly 1,1992).
pU

'

lkensee's Answer in opposidon to Pt:titioner's Mone for an order to Cornpel service and Licensee's Modon
to Strike Poruons Thereof, dated July 27,1992; ticermee's Answer in oppmidon to Petiuoner's Contingent Madon
to Withhold Any order Wholly Dunying the Pt:unun for tmve to Intervene and/or the Request fur a IIcaring and
licensee's Mauon to strike Pornes Thercof dated July 27,1992; NRC Staff Respunse in opposinon to loo's
Conungeru Modon to Withhold Any order WhoDy Denying its Pt:tinan for leave to Intervene, dated August 6, j

19u1
"NRC staff Response in support of thensee's Motions to Strike I nproper Argument in Envimnrnental and
Resources Conserva6on Organandon's Ftlings, dated August 17,1992. j

)
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at least one viable contention. 10 C.F.R. 62.714(a) and (b). Turning first to
standing, the petitioner must demonstrate its interest in the proceeding (10 C.F.R. ;

$ 2.714(a)(2)) and the "possible effect of any order that may be entered . . on .

lits] interest" (10 C.F.R. 5 2.714(d)(1)(iii)). .

To determine whether a petitioner has adequately demonstrated its stand. ;
5

ing, the Commission applies contemporaneous judicial concepts of standing.
Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-83- t

25,18 NRC 327,332 (1983). Those standards involve a two-pronged test: (1) .

'
the petitioner must demonstrate that it has suffered or will likely suffer " injury
in fact" from the action under review, an injury that would be redressable by {
a favorable decision in the proceeding; and (2) the injury must fall within the
" zone of interests" at least arguably sought to be protected by the statute being
enforced - here, either the Atomic Energy Act or the National Environmental
Policy Act (NEPA). Metropolitan Edison Co. (Three Mile Island Nuclear Sta- ;

tion, Unit 1), CLI-85-2, 21 NRC 282., 316 (1985); Portland General Electric
>

'
Co. (Pebble Springs Nuclear Plant, Umts 1 and 2), CL1-76-27,4 NRC 610,613-
14 (1976); see Air Courier Conference ofAmerica v. American Postal Workers i

Union, AFL-CIO,498 U.S. _., _112 L Ed. 2d 1125,1134 (1991); Dellums ,

v. NRC, 863 F.2d 968, 971 (D.C. Cir.1988).
iAn organization such as ECO may gain standing in two ways. First, it may

demonstrate standing in its own right, assuming one of its own interests has -

been or may be adversely affected. liowever, if such interest is informational,
such as the failure to receive information appearing in an environmental impact
statement, explicit environmental harm with a direct impact upon the petitioner

-

must also be alleged. A generalized claim of informational injury is not enough.
CLT-92-2, supra, 35 NRC at 57-60; Foundation on Economic 7tends v. Lyng,
943 F.2d 79,84 (D.C. Cir.1991); see also Lujan v. National Wilditfe Federation, ;

*

497 U.S. 871,882-83,111 L. Ed. 2d 695,712-13 (1990).
Second, an organization may gain standing as a representative of one or more .

of its members, assuming that such members otherwise have standing, the inter- ,

ests it seeks to protect are germane to the organization's purposes, and neither |
the claim asserted nor the relief requested require the individual member's par- |
ticipation in the lawsuit. Hunt v. Washington State Apple Advertising Comm'n,
432 U.S. 333, 343 (1977). The members must normally provide affidavits au-
thorizing the organization to represent their interests. Houston Lighting and
Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535,9
NRC 377,393-97 (1979). <

IAt the outset, we note that both the Licensee and the Staff assert that ECO
should be estopped from assening its standing claims in this proceeding because
of their similarity or, indeed, identity with claims unsuccessfully asserted as a .

basis for standing in the POL proceeding. The NRC may, of course, apply j

collateral estoppel principles where appropriate. See, e.g., Alabama Power Co. j

-I

!
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;

.t

(Joseph M. Parley Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210,
*

remanded on other grounds, CL1-74-12,7 AEC 203 (1974);
Collateral estoppel is an equitable doctrine, not required as a matter of law, ,

that should be applied only "with a sensitive regard for any supponed assertion ,

'

of changed circumstances or the possible existence of some public interest factor
Farley, CL1-74-12, supra, 7 AEC at 203-04;"in the particular case . . . ,

ALAB-182, supra,7 AEC at 216. R)r collateral estoppel to apply, there must
le an identity of issues - here, the issue of ECO's standing. Farley, ALAB-

i182, supra,7 AEC at 213.
Despite the similarity of ECO's standing assertions in the POL proceeding i

and this proceeding, the scope of this decommissioning proceeding appears to [
'

be sufficiently different from the POL proceeding to at least raise questions
as to whether changed circumstances may be present. Among other matters, ;

' the health and safety and environmental effects of the two proceedings do not
~

appear identical.
De Licensee and Staff have not addressed these apparent differences or

shown that they would not affect ECO's standing status in this proceeding. In
addition, we perceive some public-interest considerations in affording ECO a
full opponunity of convincing this Board of its standing. (We, of course, do {
recognize various prior rulings of the Commission for their precedential value.) ;

>

We conclude that the Licensee and Staff have not made a sufficient showing on ,

the identity of the standing issues in the two proceedings for collateral estoppel j

to apply, and we decline to bar ECO's standing claims on that basis.
~

.

A. Injury in Fact {

In determining whether injury in fact has been adequately set fonh, we are
*

limited to assertions actually pleaded by the petitioner. See Cleveland Electric
illuminating Co. (Perry Nuclear Power Plant, Unit 1), LBP-92-4,35 NRC 114

'
(1992). He petition itself must " set fonh with particularity" the elements of
standing. 10 C.F.R. 6 2.714(a)(2). We are thus not permitted to assume or ;

presume the existence of facts not actually pleaded. See Arizona Public Service ;

Co. (Palo Verde Nuclear Generating Station, Units 1,2, and 3), CLI-91 12,34 {
NRC 149,155-56 (1991).

ECO's claims for having standing are set forth in both its April 20, 1992 ;
I

petition and its June 29,1992 supplement. The latter document additionally sets
forth contentions, to which we will refer to the extent relevant to the standing ,

claims.
Ahhough not a model of clarity, ECO has put forward several discrete bases

for its standing. Specifically, it sets fonh (1) claimed injuries to itself as an

1
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organization, and (2) claimed injuries of certain specified members whom it ;

represents.".We turn to each of these claims: 1

1. ECO first asserts that it (as well as its members) will be adversely affected i
,

if an environmental impact statement (EIS) for the proposed decommissioning
-

iis not prepared. With respect to its organizational interests, ECO initially stated
ithat |

ECO suungly supports the use of nuclear plants to provide the safe and domestically secure {
* i

clectricity needed in this ocuntry. [his mission necessarily includes intervening in the present
matter where the destruction of a state-of-the-art nuclear reactor is sought in order to inform !

!
decisionmakers and the public of the consummate folly of decommissioning Rancho Seco.33

ECO goes on to state that the NRC Staff's failure to indicate that it will prepare
an EIS on the decommissioning deprives ECO of its ability to comment directly. :

on the environmental report prepared by SMUD and on a draft EIS prepared by j
the Staff, to advise its members of the environmental risks involved with each j

alternative and to report the findings and recommendations of the environmental
'

{!evaluations to the public."
ECO's supplemental petition adds little with respect to organizational stand- i

!ing, except to indicate that the contentions contained therein are examples of the
'

injury suffered by ECO. (An affidavit by the President of ECO is also provided, '
formalizing in essence ECO's general claims and providing ECO's articles of
incorporation, setting forth the organization's purposes.) Imoking at the con-
tentions, the only one bearing on ECO's organizational standing claims is the f
purported lack of an EIS (including alleged inadequacies in the Licensee's En- j

vironmental Report).
It is clear from the precedents cited above that ECO has failed to present an ,

I
adequate basis for organizational standing. The lack of an EIS would at most
affect ECO's informational interests, but nowhere is there asserted any envi- ;

ronmental harm that would affect the organization, other than informationally. I

'lhat being so, ECO has not satisfied the informational harm criteria sanctioned
iby recent court decisions and set forth by the Commission - with respect to

ECO itself - in the POL proceeding. CL1-92-2, supra. 35 NRC at 57-61. It ;

thus has not established standing on that basis, j

2. ECO also secks standing as the representative of certain of its members. .!
'

In its initial petition, ECO listed the names of two members who purportedly ,

live within 50 miles of the facility. No affidavits authorizing representation by j
ECO were included. ,

|
1

!

!
Iu April 20.1992 haitim at 4; June 29.1992Sapplement at 2-10. "

, U April 30.1992 hiitim at 19.
"ld. at 19 20

e
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The only description of how these individuals might be affected by the
proposed decommissioning action was that they "have an interest in whether
the proposed order provides reasonable assurance of their radiological health

I
and safety . . . and whether t!.c decision . . . is made in accordance with and

Iis consistent with the goals of NEPA."25 ECO goes on to claim that certain of its
!members (not explicitly the two listed) depend on SMUD to meet their electric

energy needs and that ECO has a vital interest in ensuring that an adequate and
reliable supply of electricity will be available. Nowhere does ECO provide any
factual basis for its thesis that radiological health and safety of the two listed
members would be compromised or that their future supply of electricity would
become unreliable. Nor does it show how, as it claims, the absence of Rancho
Seco would lead to the substitution of fossil fuel plants that would contribute :

not only to acid rain, the greenhouse effect, and other effects adverse to the ,

'

environment but also to the endangerment of national energy security.3'
In its Supplement, ECO refers only to one of the aforementioned members,

identifying him as living 43 miles from the facility and providing an affidavit ;

authorizing ECO to represent his interests. It relies on the so-called " presumption
of standing which attaches to residency within a 50 mile radius of the plant.""
It also cites portions of the decommissioning plan and the environmental report ;

which analyze certain effects of the plan extending as much as 50 miles from ,

the facility. * ;

As the Commission has explicitly held, the 50-mile presumption of standing
applies only in proceedings involving reactor construction permits, oixrating
licenses, or significant amendments thereto - cases "with clear implications

'

for the offsite environment, or . . . a clear potential for offsite conse41uences."
Florida Power and Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), ,

CLI 89-21,30 NRC 325,329 (1989). In other situations, a petitioner must allege ;

"some specific ' injury in fact' that will result from the action taken . . . " Id. .

at 330. ;

As we have seen, ECO has relied primarily upon the so-called presumption. ;

It asserts that decommissioning. involves at least as much radioactivity as a
'

t

constmetion permit and, thus, that the same presumption should apply. This ;

reasoning, however, ignores the foundation for the 50-mile presumption - the
fact that significant offsite consequences can result from the operation of a ,

facility for which a construction permit is sought. ECO does not even allege
'

!

i
#U April 20.1992 INsition at 18.

3'ECo makes other clavns - 1.kewise unspecific - cmccrning the members' imerest in electrieny at reasonable
irates, the likely use in thnne stes sa a asult of decommissioning. and the contributiari d decommtssioning to the

matimal trade defwit As set fanh later in this opinion, at pp.130 31, infra. none of the cl.ims of that son fall ,

withm the ran of interest arguably sought to be pmtected by the Amnue Imrgy Act or NEPA. |
U Isupplemera at s. see el.so Oral Argument. Tr. 6 8.

Lis supplesnent at 10.
i
L

'

>
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that similar offsite radiological or environmental consequences eventuate from
decommissioning. As for its second claim, ECO has made no attempt to show
how any of the effects cited in the decommissioning plan or environmental
report as extending as much as $0 miles from the facility affect the particular
individual.

At the prehearing conference, ECO asserted that the individual whom it ,

irepresents would also be affected by the radiological effects of transponation '

attendant to the decommissioning proposal "the transponation of spent fuel
I

and high level transuranic and low level waste off site and through the..

area surrounding the plant where [the individual represented by ECO] lives.""
ECO had not mentioned transportation either in its pleadings or in the affidavit i

I
of the affected individual. And it has not spelled out what the radiological
impact, if any, would be on the affected individual. Because of this lack j

of panicularity, as well as ECO's failure to mention transportation prior to
the prehearing conference, we are not accepting any of ECO's transportation ,

assertions in our consideration of its standing." '!
In sum, ECO's unsupponed general references to radiological consequences ;

are insufficient to establish a basis for injury. Similarly, as the Commission has j

made clear in an earlier ruling in another case, the social-type environmental i

consequences that ECO alleges will come not from decommissioning but from f

!,

the prior, unreviewable action of SMUD to discontinue operation of the facility.
Sec Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CL1- .|

!90-8,32 NRC 201,207-08 (1990), reconsideration denied, CL1-912,33 NRC
61 (1991), "Ihat being so, ECO has not adequately alleged " injury in fact" to ,

its member to support its claim of representational standing. ,|
<

i
J

?

B. Zone of Interests j

|Not only must a petitioner allegc " injury in fact," but the injury alleged
'

must be within the zone of interests allegedly sought to be protected by _the
Atomic Energy Act or NEPA (the only two statutes that govern in the current i

,

situation). We need not devote extended discussion to this matter, given our ,

determination that no valid " injury in fact" has been pleaded. Ilowever, because j
of our authority in certain circumstances to permit discretionary standing, we |
will at least touch briefly on the zone-of-interests question. t

It has long been held that protection of financial interests such as excessive -

electric rates or higher fuel costs is not within the zone of interests sought ,

,

OTr. 8.
#

# n addinon. transprma6an smpacts are not at nasue m this pmceedmg. We empress no view, however. on whetherI
transportstmn irnpacts ansing inn a dec4wnmissiomng proposal could serve as a hauts for standing irrespective
of their Imgabihty in this pmceedmg.

i

!
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to te protected either by the Atomic Energy Act or NEPA. Portland General
Electric Co. (Pebble Springs Nuclear Plant, Units I and 2), ALAB-333, 3
NRC 8(M, 8%, aff'd, CL1-76-27, 4 NRC 610, 614 (1976); Tennessee Valley :

Authority (Watts Bar Nuclear Plant, Units I and 2), ALAB-413,5 NRC 1418, ;

1420-21 (1977). Just recently, the Commission reiterated the same point in its
ruling on ECO's attempt to enter the POL proceeding. CL1-92-2, supra 35
NRC at 56. Specifically with respect to NEPA, the Commission observed that,

ialthough NEPA does protect some economic interests, it only protects against
'

those injuries resulting from environmental damage. We reiterate again that no
such injury is here alleged.

ECO's very general claims with respect to radiological health and safety may
not run afoul of the zone-of-interests test. But, as set forth earlier, they are so

generalized, so lacking in specific detail as to injury in fact, that they cannot
serve as a basis for standing,

i

C. Conclusions as to Standing of Right
i

Ibr the reasons set forth above, ECO has failed to present a valid claim
'

of " injury in fact," cither organizationally or as a representative of its listed
member. Most of its claims also fail to fall within the zone of interests arguably

protected by the Atomic Energy Act or NEPA. That being so, we hold that ECO ,

*

has failed to establish standing of right.
'

t

D. Discretionary Standing j
'

ECO next claims that, should we determine that it lacks standing of right, we
nevertheless grant it discretionary standing, as authorized by the Commission in
Pchble Springs, CLI-76-27, supra,4 NRC at 614-17. There, the Commission
set forth criteria to evaluate whether discretionary intervention should be granted : >

!

- the most important of which is "[t]he extent to which the petitic,ncr's
'

participation may reasonably be expected to assist in developing a sound record."
Id. at 616.

'Ihe Licensee and Staff each claim that discretionary intervention is not ,
>

permissible in a situation when:, as here, no other petitioner has sought a '

hearing. In Watts Bar. ALAB-413, supra,5 NRC at 1422, the Appeal Board
suggested otherwise, commenting that intervention as a matter of discretion [

could trigger a hearing when there was "cause to believe that some discernible
public interest will be served by the hearing." A licensing board recently adopted
that viewpoint, although not permitting intervention in the particular situation.
Envirocare of Utah, Inc., LBP-92-8, 35 NRC 167,182-83 (1992).

.
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licre, although we tend to favor the Watts Bar and Envirocare approach,
we need not reach the question. R)r, in view of the contentions sought to be
litigated by ECO, none of which are acceptable (see discussion infra), we have
determined that ECO would not reasonably be expected to assist in building a
sound record on which the Commission may base its decision in this proceeding.

We thus are declining to grant discretionary standing.

III. CONTENTIONS

To be admitted as a party, ECO must not only establish its standing but also
proffer at least one valid contention. Although we would not routinely consider
the validity of contentions where standing has not been found, we are doing so
here in light of ECO's request for us to grant discretionary standing.

ECO's proposed contentions are not clearly labelled as such. At the prehear-
ing conference, ECO attempted to include as contentions material from its initial
petition (not there designated as cordentions) as well as material from its June
29,1992 supplement.22 Because of our direction that contentions be filed in the
supplement, we ruled that only information appearing in the supplement would
be considered as contentions.22 We therefore turn to Parts 111 and IV of ECO's
supplement, which contain, respectively, ECO's environmental and safety-based
contentions.

A. General Criteria for Contentions

Before dealing with specific contentions, we here review the standards for
admissibility of contentions. %c applicable rules,10 C.F.R. 62.714(b) and (d),
were amended in 1989 "to raise the threshold for the admission of contentions."
54 Fed. Reg. 33,168 (1989).

In short, they now require, inter alla, that there be a specific statement of
law or fact to be raised or controverted, a brief explanation of the bases of the
contention, a concise statement of the " facts or expert opinion" that support
the contention, together with references to specific sources and documents of
which the petitioner is aware and upon which the petitioner intends to rely, and
sufficient information to show that a genuine dispute exists with the applicant (or
licensec) on a material issue. On NEPA issues, the contentions are to te based
on the applicant's or licensec's environmental report. Further, the contention
must be of consequence in the proceeding and, if proved, entitle the petitioner
to relief of some sort.

21 Tr. It*
22 Tr.112.
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11. Environmental Contention

In Part III of its Suppicment, ECO presents what it describes as a sing!c envi-
ronmental contention, which is divided into several subparts 23 Its general thrust
is that "SMUD's environmental report is inadequate."" At least two reasons
are assigned - first, that the NRC's Generic Environmental Impact Statement
on Decommissioning of Nuclear Facilities (NUREG-0586) (hcreinafter, GEIS)

-

provides inadequate consideration of decommissioning of Rancho Seco under
NEPA; and second, that SMUD's October 21,1991 Supplement to its Environ.
mental Report is " totally inadequate."

As background to this contention, ECO lists what it characterizes as the
various " mandatory" requirements for environmental reports, as set forth in 10
C.F.R. 651.45. It then goes on to particularize what it describes as additional
requirements for an environmental report for decommissioning. ECO then
asserts that NEPA requires the consideration of " cumulative impacts," which
it goes on to define as including "past" actions, regardless of what person
undertakes such action. Il next sets forth what it deems NEPA to require by way 4

of defining " Major Federal action" and "significantly affecting the quality of the
human environment." Finally, it describes requirements for the consideration of
alternatives, including the "no action" alternative.

As its first specific claim, ECO asserts that NUREG-0586 provides "inade-
quate consideration" of the decommissioning of Rancho Seco. It lists several
reasons: i.e., that its pumose was to assist NRC in developing policies and
amended regulations dealing with decommissioning, that it was never intended
to deal wih decommissioning of a facility that had not reached the end of its
useful lift by age or accident, and that it provides inadequate treatment of radi-
ologic:.1 impacts and virtually no treatment of nonradiological impacts.

ECO then goes on specifically to describe several alleged omissions from the
Environmental Report. Most specifically, ECO scores the report for omitting
any meaningful discussion of alternatives, either the "no action" alternative or
the alternative of resumed operation, and for failing to include a cost. benefit

'
,

balance. ECO explicitly states that
1

the availabitity of the option of selling SMUD isic; should be Rancho Seco] to a respmsible -|

entity for operation rather than decommissioning is a significant distinction between this case
and the Shorcham situatim where there was an agreement to decommission.25

Finally, ECO faults the environmental report on the basis of the Staff's March
12, 1992 questions. It attempts to incorporate those questions by reference,

23 supplement et 16 28, Tr 114. ,

|M Supplement at 16.
2$1d at 27,
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- contending without further explanation that "cach one" represents a deficiency
in the report.

De Licensee and Staff assert that this environmental contention involves
!

matters previously designated by the Commission as unnecessary for the envi-
ronmental review of decommissioning, such as need for power or the environ-
mental effects of replacement power. Moreover, they declare that the numerous
vague and unsupported allegations in the environmental contention fail to meet

'
;

the rather stringent pleading requirements that the Commission adopted in 1989,
because tacy include no facts that would establish a material issue of fact or
law.

,

With respect to issues of law, the Licensee and Staff assert that the major .;

thrust of ECO's environmental claims - that the effects of ceasing operations - [
are cumulative effects that must be analyzed in an EIS - has been rejected j

by the Commission with respect to decommissioning. Further, they contend
that ECO's challenge to the use made by the Licensee of the GEIS fails to ,

''

acknowledge the Commission's directions with respect to the GEIS."
In reviewing ECO's environmental assertions, it is clear that ECO misper-

'

ceives the character of the environmental review established by the Commission
for a decommissioning case such as this. De Commission views the environ-
mental review as a supplement to that which already occurred during the oper- [
ating license phase of the proceeding. Rus, a licensee's environmental report

~

for decommissioning need ony " reflect any new information or significant en- |
vironmental change associated with the [ licensee's] proposed decommissioning ;

activities or with the [licensce's] proposed activities with respect to the planned j
!

storage of spent fuel." 10 C.F.R. 6 51.53(b).
Beyond that, the Commission has concluded that, in the usual case, the

environmental impact of decommissioning can be delineated in generic terms |
through reference to the GEIS. To the extent that the impacts from decommis-
sioning a particular plant are significantly different from the generie impacts,
those impacts may be covered in a supplemental EIS. Rus, in promulgating
decommissioning regulations in 1988, the Commission stated with respect to ;

the GEIS: |
'

a

The Commission's primary reason for chminating a mandatory 135 for decommissioning is
that the irnpacts have been cmsidered generically in a GEIS. He Commissim determined
that examinatim of these impacu and their cumulative effect on the envirosnnent and their |

integration into the waste disposal process could best be examined generically. A final,
updated GEIS has been issued . De GIUS shows that the difference in irnpacts

ammg the basic thernatives for deconunissioning is small, whatever alternauve is chosen.
in comparison with the impact accepted fram 40 years of licensed operation. De relative

'

impacts are expected to be similar from plant to plant, so that a site-specific EIS would result

!
'

MSaa pp.134 35. infra.
.
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m the same conclusions as the Gels with regard to methods of dccummissioning. Ahhough
same commenters torreaty point out that an EA is much less detaited in its assessment of
irnpacts than an EIS. if the impacts for a particular plant are significantly different from ilxac >

studied generically because of site-specific coniiderations, the environmental assessneent
'

'
would discover those and lay the foundatmn for the preparation of an EIS. lf the impacts for

?
a particular plant are not signiricantly different. a Finding of No Significant Impact would
be prepared."

< ,

!

With this in mind, it is not difficult to perceive why a separate EIS for
decommissioning a particular facility is rarely, if ever, uccessary. See Shoreham,

'

CL1-91-2, supra, 33 NRC at 74; id., CL1-90-8, supra. 32 NRC at 209.
To repeat, no NRC appml is required for a licensee to cease operation. !

Shoreham, CL1-90-8, ss 9C at 207, nat decision is SMUD's to make |
and does not represent iA con of any kind. Therefore, no EIS need be .

prepared for that action. Moreover, the impacts that ECO now seeks to have f
discussed relate only to the cessation of operations - they are not impacts of
decommissioning. Shoreham, CLI-91-2, supra,33 NRC at 71. Hat being so, '{,

they are not pertinent to the environmental effects of decommissioning - with j
which ECO has not taken issue or raised an- nvironmental question. |

Resumed operation would be an alterna!' to the cessation of operation, i

not to decommissioning (as to which tt assion has stated that only }
alternative forms of decommissioning, togetnce with "no action," are all that .j
need be discussed.) Shoreham, CL1-90-8, supra,32 NRC at 208. As pointed ;

out by the Licerisce? this is consistent with cases holding that, under NEPA, an
agency need consider only alternatives that lead to the objective of a proposal. |
See City of Angoon v. Ilodel, 803 F.2d 1016,1020-22 (9th Cir.1986) (per !

curiam), cert. denied,484 U.S. 870 (1987); Citizens Against Burlington,Inc. v. |
Busey,938 F.2d 190,195 (D.C. Cir.), cert. denied. __. U.S. 116 L, Ed. 2d |
638,112 S. Ct. 616 (1991). Resurned remtions thus need not be considered ,

'

in conjunction with the proposed decon ming action that is before us.
Pailure to prepare an EIS may be an is. _ raised in certain proceedings. But i

where, as here, the action is allegedly deficient for failing to include matters ;

that the Commission has already ruled are outside the scope of consideration [

of a proceeding such as this, we decline to consider a contention to that effect. !

Further, where the Licensee has filed an Environmental Report that on its face |
attempts to supplement the GEIS with site-specific information sufficient to j

provide the Commission with information to determine whether a supplemental
EIS may be necessary, we will not entenain an unsupported generalized claim j,

- that the Commission is placing undue reliance on the GEIS in its assessment of
'

the impacts of decommissioning the panicular facility. )
|
>

U 53 :ed Reg. 24.018,24JB9 (1988). -

# 13o nace's My B.1992 Answer at 10. ;

I
1
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!Finally, ECO's attempt to incorporate by reference the questions asked by the
Staff concerning the environmental report fails to comply with the Commission's
pleading requirements. Louisiana Energy Services, L.P. (Claiborne Enrichment
Center), LBP-91-41,34 NRC 332,346,357-58 (1991). ECO does not describe
the significance of the matters to which the questions are addressed or why,, '
indeed, they might constitute a defect in the environmental report. Even under '

the Commission's earlict rules, they would not have been pleaded sufficiently.
Tennessee Valley Authority (Browns Ferry Nuclear Plant, Units 1 and 2), LBP-
7610,3 NRC 209,216 (1976); see also Gulf States Utilities Co. (River Bend
Station, Units 1 and 2), ALAB-444,6 NRC 760,768-78 (1977). .

ECO's environmental contention is accordingly rejected. ,

C. Safety Contentions ' t

:

ECO includes six safety-related contentions in part IV of its Supplement 7

I(designated Contentions IV.A-IV.F).The Licensee and Staff deem each of them
to be legally or factually incorrect and to be inadequately pleaded under the
Commission's contention requirements.

Contention IV.A asserts that the decommissioning plan is premised upon, inter j

alia, the availability of Hardened-SAFSTOR to be implemented after the fuel
'

has been moved to dry storage in an Independent Spent Fuel Stomge Installation 1

(ISFSI). ECO claims, however, that "SMUD has terminated its application for ;

the ISFSI thereby invalidating a large part of the decommissioning plan." |
ECO provided no basis for this claim, thereby invalidating the contention ,

on pleading grounds. But when asked for its source at oral argument, ECO 7

identified a letter from SMUD to the Staff, dated Mamh 20,1992, which requests
the Staff to " terminate" certain aspects of its review pending selection by SMUD
of an appropriate stomge cask. (The Licensee previously provided the Board ;

;
and ECO with a copy of that letter, appended to its July 8,1992 filing.)

At oral argument, the Licensec conceded that the wording of the letter |
might have been more felicitous, using " suspend" rather than " terminate," but it . ;

claimed that the " application" had not been abandoned. Only the safety review
had been suspended, pending selection of a cask; the environmental review is ;

continuing. The Staff agreed that this was the case and the ISFSI application
remains active." That being so, Contention IV.A must be rejected. .

Contention IV.B claims that SMUD lacks an adequate funding plan for the 3

decommissioning. Such a plan is required by 10 C.F.R. 6 50.75. The reason ;

alleged by ECO for the deficiency is the Staff's revocation of an exemption
i

[
.

?"It 96-97..
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,

it had previously granted SMUD, permitting funding over the course of the ,

original operating license (i.e., until 2008) rather than at time of shutdown.
Ec Staff granted the exemption without receiving public comments. Because

Hic Staff had earlier promised ECO that it would be permitted to comment, the ,

Staff then revoked the exemption and has received comments from ECO (which
[it has not yet finished evaluating).

Even though ECO may be technically correct about the current funding plan, ,

!
we fail to see how this establishes a material factual or legal dispute. If the
Staff should grant the exemption, it will remedy the defect. (De granting of
such an exemption would be consistent with a newly revised version of 10
C.F.R. 9 50.75.) If the Staff should deny the exemption, it will have to take
steps to ensure that SMUD provides adequate funding for the decommissioning. ;

indeed, the crux of ECO's concern, that its views on the exemption be taken
*

into account, has been fulfilled." We thus decline to entertain ECO's contention
on this subject.

Contention IV.C challenges the adequacy of the Federal Register notice for
this proceeding, claiming that it failed to identify any relevant documents other
than the decommissioning plan and the environmental report. ECO contends
that adequate notice demands identification of all supplements and amendments ,

to that application.
%cre is no such requirement. Potential intervenors reasonably arc expected

to rescarth these documents in the Commission's Public Document Rooms,
where supplements and amendments would be availabic. In any event, at the ;

time of the Notice, there were no supplements or amendments. His contention ,

is thus rejected. ;

Contention IV.D asserts that the decommissioning order may not be issued
prior to the completion of an adjudicatory hearing. ECO cites the introductory g

phrase of section 191a of the Atomic Energy Act,42 U.S.C. (2241(a). Dat :!
phmse, however, only authorizes the Commission to use a three-member licens-
ing board, such as this one, to conduct a formal on-the-record adjudication, in

1lieu of a single Administrative Law Judge as required by the Administrative
Procedure Act.

iECO has, in fact, been afforded the opportunity for a public adjudicatory
proceeding. As the Licensee observes, whether a hearing on a licensing action ,

will be a pre-effectiveness hearing is not within the province of this Board. !

but, rather, the Commission itself. 10 C.F.R. il 50.58(b)(6), 50.91, 50.92.
Moreover, there does not appear to be any requirement in the Atomic Energy
Act that would mandate a pre-effectiveness hearing for decommissioning. See

,i

!
l

"57 Fod. Reg 20.718 (May 14,1992). Tr.13943. M2. I
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Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), CLI-92-4,
35 NRC 69,77 (1992). .

Ibr these reasons, Contention IV.D is rejected.
Contention IV.E is a procedural claim that, since filing its intervention j

petition, ECO was entitled to be served with all documents filed by SMUD ,

and its attorneys. ECO cites 10 C.F.R. % 2.712. ,

That section deals only with the technical aspects of service of adjudicatory j

documents and, in any event, requires service only on " parties," which ECO j

is not.52 The scope of document service is covered by 10 C.F.R. 6 2.701(b), g

which also only applies to " parties." Adjudicatory documents filed by parties #

responsive to or bearing upon intervention petitions must, of course, be served {
upon the petitioner - as was the situation here. }

At oral argument, ECO supplemented its request by refererring the Board's i

general authority as a basis for requiring service upon ECO. If ECO were to i

become a party, that remedy would not be necessary. Where, as here, ECO is not |
being admitted as a party, that remedy would Se inappropriate, if not beyond our .|
authority. In any event, ECO was unable te adentify any document with which ;

it had not been served. It mentioned the Liscusce's response to Staff questions, :

a nonadjudicatory document dated Apri' 15,1992, but that document was filed f
prior to ECO's submission of its April 20,1992 petition for intervention 22 We !

are thus denying this contention. ;

Somewhat related is ECO's recently filed Motion for an Order to Compel
Service, together with portions of its even more recent Motion to Strike. We
have examined those motions and, for similar reasons, are denying them.

Contention IV.F is an attempt to incorporate by reference questions raised ;

by the Staff in its March 12,1992 series of questions to the Licensee. No ex-
planation is provided concerning the significance of any question. ECO merely f
portrays the questions as a per se reflection of defects in the decommission- :

ing plan. ECO does not bother to reference the Licensee's extensive April 15, !

1992 responses to the questions asked. (Those responses were available be- .|
fore ECO filed its intervention petition and over 2 months before ECO filed its |

incorporation-by-reference contentions.)
For the same reasons that we rejected a similarly worded environmental ;

contention, we also reject this attempt to rely on incorporation by reference 4

as a foundation for a contention. ;'

One isolated sentence in the affidavit of the individual whom ECO reprunts
might also be deemed a safety contention. That sentence reads:

i

31Fco. in its Motion to strike fued un August 14.1992. n.1. incamctly cites 10 Cf R. I 2.714a as denominating
peutunwra as pames. presumably rm all purpmes All that pwison does is provide a right of appeal to petitioners
who see denied imerventen or requested hearings. I!Co here is given that night.
E nat documait is a rumadpdweinry documou that, unless it related directly to a prenoun!y accepted comemen. |
would not have been nxgwred to be served upon a pany.

L
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- llowever,if the plant cannot te prewrved for its intended purpose then it is my opinion that
the DECON metixed of decummissioning is the preferred ahernative both tecause it would ,

test proted the pubhc heahh and safety by removing the radiological hazard most promply ;

and at would offer beuer assurance that the economic cosu of decommissiuning would be
minimized and borne by those persons who received the benefits of Rarxho Seco." {

:

No data or witnesses (expert or otherwise) are identified to support this claim.
Although the subject matter could be considered in a proceeding of this type,
the claim satisfies none of the pleading requirements necessary to support a
contention. Ibr that reason, we decline to consider it.

;

;

D. Conclusion on Contentions
.

Based on the foregoing, there are no contentions that are admissible. Some
concern subject matter that is outside the scope, as properly defined, of the
decommissioning matter before us. The Commission itself has previously ruled
directly on a number of these items. Nor are aay of the contentions in conformity ;

with the Commission's pleading requirements. That being so, we are rejecting ;

all the contentions both as coratentions and as potential support for discretionary
standing, based on ECO's ability to assist in developing a sound record.

i
'

IV. OTilER MATTERS

As we pointed out earlier ECO filed four motions following the prehearing ,

conference. We considered and denied the first, dealing with service of
documents, in conjunction with our consideration of Contention IV.E. See p.
138, supra. ;

iBecause of this action, the Licensce's cross-motion for us to strike certain
portions of ECO's motion (supported by the Staff) becomes moot, and we are [
dismissing it for that reason. (Ris dismissal also makes moot the portion of ;

ECO's August 14, 1992 Motion to Strike directed to this cross-motion of the
Licensee, which we also dismiss.) ,

ne second motion is denominated as a " Contingent Motion to Withhold Any i

Order Wholly Denying the Petition for Leave to Intervene and/or the Request -;

for a licaring." Anticipating that we might reach the very conclusions we have j

described in this Order, ECO asks us to forbear and instead issue an order !

permitting it to amend its contentions or file new contentions within a reasonable ,

time after SMUD files revisions to its environmental report and the Staff issues j
an environmental assessment.

,

" Jane 29,1992 supplement, Crespa Arr.dsvit at 4 ;

i
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ECO provides several reasons for the relief it seeks, most notably the
prospect (not disputed by anyone) that in the future SMUD will supplement its
environmental report. ECO also cites its " vested right" to amend its contentions
- a right that ECO already exercised in filing its June 29,1992 supplement. :

The so<alled " vested right" to amend, to the extent it may properly be so [
!

described, extends only until IS days prior to the first prehearing conference.
10 CF.R. 6 2.714(a)(3). Beyond that, it may be exercised only with leave ;

of the Licensing Board, based on prescribed factors. In this case, granting !

this motion would run counter to the Commission's long-standing requimment . j
i

that contentions be submitted prior to the first prehearing conference and that
contentions or amended contentions submitted thereafter be considered " late-
filed" and judged under the criteria applicable to such contentions. Duac Power

-

.

'

Co. (Catawba Nuclear Station, Units 1 and 2), CL1-83-19,17 NRC IGil (1983).
We are accordingly denying ECO's motion. In view of the position we have

taken on ECO's various contentions, we consider the Licensec's cross-motion
to strike certain portions of ECO's motion (supported by the Staff) as moot
and, accordingly, are dismissing it on that basis. Similarly, in view of this
dismissal, we also consider the portions of ECO's Motion to Strike relating to
the Licensce's and Staff's responses to ECO's Contingent Motion to Withhold
Decision to be moot and am dismissing it on that basis. |

- ECO's third motion, denominated as a Motion to Strike, dated August 14, i
'

1992, sccks to have us strike certain portions of the Staff's and Licensec's
responses to ECO's previous motions. (its fourth motion sccks leave to file . |

the foregoing Motion to Strike.) We are permitting ECO to file the Motion to !

Strike, even though it consists mainly of a reply to certain of the points raised - i

by the Licensec and Staff in responsc to ECO's earlier motions. As noted |
~

'

carlier, we have denied or dismissed as moot several aspects of this Motion to !

Strike. Although we have declined to strike the materials specified, we have ; j

taken ECO's reply into account in ruling on those earlier motions. |
.

'
4

V. ORDER ,

!

Based on the foregoing, and the entire record of this proceeding, it is, this .

!20th day of August 1992, ORDERED:
1. The Petition for Leave to Intervene and Request for Prior llearing of the i

Environmental and Resources Conservation Organization (ECO), dated April i

20,1992, is hereby denied.
2. ECO's July 17, 1992 Motion for an Order to Compel Service and its

July 17,1992 Contingent Motion to Withhold any Order Wholly Denying the ,

- Petition for Leave to Intervene and/or the Request for a Hearing are cach |

I

|

i
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i
herchy denied. The Licensce's cross-motions to strike certain material from
the foregoing motions are cach dismissed as moot. i

"

3. ECO's Anticipatory Motion for Leave to File ECO Pleading, dated
August 14, 1992, is hereby granted. ECO's Motion to Strike, dated August
14, 1992, is hereby denied or dismissed as moot, as set forth carlier in this |

,

Opinion. '

4. This proceeding is hereby terminated.
5. This Order is subject to appeal to the Commission pursuant to the terms {

of 10 C.F.R. 52.714a. Any such appeal must be filed within ten (10) days after
service of this Order and must include a notice of appeal and accompanying |

supporting brief. Any other party may file a brief in support of or in opposition .'

to the appeal within ten (10) days after service of the appeal.
i

i

Tile ATOMIC SAFETY AND g

LICENSING UOARD .

!
!

!Charles Bechhocfer, Chairman

ADMINISTRATIVE JUDGE !

!

!

Dr. Richard F. Cole !

ADMINISTRATIVE JUDGE j

|
-!Thomas D. Murphy

ADMINISTRATIVE JUDGE ,

Bethesda, Maryland ;
<
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Cite as 36 NRC 143 (1992) DD-92-4

UNITED STATES OF AMERICA |
!NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

i

Thomas E. Murley, Director
.

In the Matter of Docket Nos. 50-528
'

50-529
'

50-530

'

ARIZONA PUBLIC SERVICE ,

COMPANY, el at ;

(Palo Verde Nuclear Generating
Station, Units 1,2, and 3) August 12,1992

The Director of the Office of Nuclear Reactor Regulation denics the remain-
der of a Petition submitted by Mrs. Linda E. Mitchell (Petitioner) requesting

'

action with regard to the Palo Verde Nuclear Generating Station of Arizona
Public Service Company, et al (Licensec). ;'

in her Petition, Petitioner alleged that serious violations existed at the Pido
Verde facility in the systems for emergency lighting and fire protection. In a
Partial Direc'or's Decision issued on October 31,1990 (DD-90-7, 32 NRC 273), ;

this aspect of Petitioner's request for action pursuant to 10 C.F.R. 6 2.206 was
"

denied.
Ittitioner had also alleged impmpricties by Licensee personnel regarding

NRC inspection activitics, specifically that Licensee personnel acted improperly |
ito " water down" inspection findings, suppress serious violations, and discredit an

NRC inspector. Based on an investigation by the NRC's Office of the Inspector ,

;

Genemi, these allegations were found to be without merit. Accordingly, the ;

Director denied this aspect of the Petitioner's request for action pursuant to
section 2.206.

!

;
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FINAL DIRECTOR'S DECISION UNDER
10 C.F.R. @ 2.206

1. INTRODUCTION ,

On May 22,1990, David K. Colapinto, Esq., submitted a Petition on behalf of
Mrs. Linda E. Mitchell (Petitionct) requesting that the U.S. Nuclear Regulatory ,

Commission (NRC) take actions pursuant to 10 C.F.R. Q 2.206 regarding the
iPalo Verde Nuclear Generating Station (Palo Verde) of the Arizona Public

Service Company, er al. (APS or Licensec). The Petitioner stated that she is
'

employed by the Licensec as an associate electrical engineer at Palo Verde. She
alleges that serious violations exist at Palo Verde in the systems for emergency ,

lighting and fire protection which were uncovered by the NRC during routine i

inspections, and that Licensee personnel acted improperly to " water down" the :

inspection findings, suppress other serious violations, and discredit an NRC
inspector. Petitioner also alleges that NRC Region V management retaliated
against the NRC inspector in question and agreed to " water down" inspection
report findings as a result of the efforts made by the Licensee. |

Ittitioner claims that these actions will chill efforts by NRC inspectors and ;

employees of NRC-licensed facilities to raise safety concerns.
Petitioner sought a variety of relief, including (1) instituting a proceeding i

pursuant to 10 C.F.R. 5 2.202 to modify, suspend, or revoke the licenses issued +

by the NRC for Palo Verde; (2) issuing citations to the Licensec for violations
improperly and illegally deleted from an NRC inspection report; (3) issuing fines
to certain employees of the Licensee for allegedly tampering, obstructing, and
impeding an ongoing NRC inspection; (4) taking disciplinary actions against

'

any and all NRC employces allegedly involved in retaliating against an NRC
inspector; and (5) granting such other and further relief as the NRC may deem ;

appropriate.
In a letter to Mr. Colapinto of June 21,1990, I acknowledged receiving the

Ittition and informed him that the Petition would be treated under 10 C.F.R.
52.206 of the Commission's regulations. I also informed Mr. Colapinto that ;

allegations in the Petition concerning impropricties by NRC personnel had been
referred to the Office of the Inspector Geneml and that any inquiries regarding
those allegations should be directed to that office. I will not further address the
relief sought for these matters because these matters are outside the scope of
section 2.206.

The allegations in the Petition fall into three categories. First, Petitioner
alleges improprictics by NRC personnel regarding NRC inspection activities.
As noted above, this matter was referred to the Office of the Inspector General. ;

Second, the Petitioner alleges that, during routine NRC inspection activitics, an

i
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inspector uncovered serious safety violations at Palo Verde in the systems for |
cmcrgency lighting and fire protection. ,

I addressed this aspect of the Petidon in a Partial Director's Decision issued !

on October 31,1990 (DD-90-7,32 NRC 273), in which I found no justification
for instituting a proceeding pursuant to section 2.202 to modify, suspend, or
revoke the NRC licenses held by APS. I made this decision after reviewing the ;

corrective actions that APS took to resolve the concerns found by the NRC Staff '

while inspecting emergency lighting and fire protection at Palo Verde, I found ,

'

reasonable assurance that Palo Verde can be operated with adequate protection of

the public health and safety until the Licensee completed its ongoing corrective 1

actions. Themfore, I denied this aspect of the Petitioner's request for action
pursuant to section 2.206. ,

The third category of allegations set forth by the Petitioner allege impropri-
ctics by APS personnel n:garding NRC inspection activitics. As was noted in
the Partial Director's Decision of October 31,1990, these allegations of wrong-
doing were referred for investigation. I further noted in that Partial Decision
that I would issue a Final Director's Decision dealing with these allegations
upon receipt of the investigative findings. These matters were investigated by
the NRC's Office of the Inspector General (OlG) which has completed its work
on these matters. My decision with regard to these allegations of wrongdoing
follows.

'

II. DISCUSSION

Petitioner alleges that Licensec personnel acted improperly to " water down"
emergency lighting and fire protection inspection findings, suppress other serious i

violations, and discredit an NRC inspector. Petitioner also claims that these
actions will severely chill the rights of employees at NRC-licensed facilitics to
speak freely and raisc concerns with NRC inspectors and the rights of employees i

to raise safety concerns without fear of retaliation in general. i

On April 24,1990, the NRC Staff issued Inspection Report (IR) 90-02. In the I

letter transmitting IR 90-02, the NRC Staff stated that it found several concerns i

regarding the status of the 10 C.F.R. Part 50, Appendix R, cmergency lighting {
at Palo Verde. In IR 90-02, the NRC Staff listed as unresolved items numerous i

Iapparent deficiencies in the emergency lighting system which were described
in detail in the report. Unresolved items are items for which the NRC Staff |'

needs additional information to decide whether the matter is a violation of NRC |

requirements. Petitioner alleges that APS officials improperly influenced the |

|NRC Staff to " water down" IR 90-02 to cover up additional concerns raised by
Petitioner and verified by an NRC inspector identified by Petitioner as " John |
Doc " Petitioner further alleges that, upon learning of these potential violations,

'
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APS management began a concerted effort to harass and discredit " John Doc" i

through his superiors at NRC Region V, and that APS intended to cover up and j

suppress additional serious violations, many of which Petitioner's supervisors at !

APS recognized were legitimate concerns. Petitioner further alleges that APS |

cmployees stated that they were going to contact NRC management to get" John
Doc" to revise his findings and have him transfe:Ted to another NRC region ;

'!
because he was causing too much trouble. Finally, Petitioner alleges that senior
APS officials contacted NRC Region V officials by telephone and accused " John
Doc" of misconduct to impede and interfere with an ongoing inspection. .

'
As stated above. 010 has completed its investigation of the wrongdoing

aspects of the Petition. OlG issued its report on September 30,1991 (01G
Investigative Report, Case No. 90-4511). The following is a synopsis of this

treport.
The Petitioner told OlG that she had no first-hand knowledge of the alleged |

telephone calls by Palo Verde managers to NRC Region V officials. The
Petitioner learned of the telephone calls from Inspector " John Doc." " John
Doc" told 01G that it was his understanding based on discussions with Region
V officials that Palo Verde officia's had called the Region and expressed concern |

f
with the manner in which he presented his inspection fmdings on emergency
lighting at an exit meeting on March 23,1990. Specifically, Palo Verde officials ;

were surprised at the exit meeting with new findings that " John Doc" had not j

previously discussed during the inspection. Therefore, they were not prepared
'

to respond. .

|

|All of the Palo Verde and NRC officials allegedly involved in the commu-
nications regarding " John Doc" and the NRC inspection fmdings denied or had
no recollection of ever discussing " John Doc's" performance during the March
23,1990 exit meeting. However, Palo .erde and NRC Region V managers had
discussed emergency lighting during telephone discussions following a February

-

.

'

9,1990 exit meeting. According to the NRC Region V officials, " John Doc"
was not mentioned during these telephone discussions, and Palo Verde did not
contest the emergency lighting findings. NRC Region V held these telephone
conversations with representatives of Palo Verde to inform them of the gravity

|of the emergency lighting issues,
With regard to IR 90-02, " John Doc" told OlG that he did not agree with

the manner in which his inspection findings were presented. He believed his
findings should have been reported as violations rather than as unresolved items.

In Inspection Report 90-02, the NRC Staff included as unresolved items all |

of the emergency lighting findings listed by "Jolm Doc" in his draft inspection
ireport. In other words, none of " John Doe's" findings were deleted from the

reportMhe NRC Staff both at headquarters and Region V continued to research ,

these issues for several months. Following additional inspections. Region V
issued Inspection Reports 90-25 and 90-35 and assessed Palo Verde a civil

:
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penalty of $125,000 for emergency lighting violations. De OlG investigators
did not substantiate the existence of a conspimcy between Palo Verde and NRC
Region V officials to water down inspection findings, as alleged. His concludes
the synopsis of the OlG Report. j

IThe Petitioner also claimed that the Licensec actions alleged in the Petition
would chill efforts by NRC inspectors and Licensee employees to raise safety
concerns. As discussed above, the specific allegations of Licensee misconduct,
which were the bases for the chilling effects claims, were not substantiated.$ .j

III. CONCLUSION |

%e OIO conducted an investigation and could not substantiate the existence 3

of a conspiracy between Palo Verde management and NRC Region V of0cials
to delete items or alter inspection findings, and other related aspects of alleged -
wrongdoing as detailed above. Therefore, I have decided to deny the Petitioner's
requests for action:- (1) that NRC institute a proceeding against APS pursuant to
section 2.202; (2) that APS be cited for violations deleted from NRC Inspection
Report 90-O'2; (3) that NRC issue fines to APS and certain named employees
for tampering, obstructing, and impeding an NRC inspection; and (4) that NRC
employees involved in retaliation against the NRC inspector be disciplined. )

Finally, Petitioner requests that NRC grant such other and further iclief as :

the NRC may deem appropriate. Based on the foregoing, there is no further
action deemed appropriate with respect to this Petition. Ilowever, the NRC ,

will continue to review DOL cases of discrimination and any 01 investigations |
involving retaliation as they are completed for appropriate action, as is normal
NRC practice.

|
.

I

|
,

I

1on Mant 16.1992.1 issued a Director's Decia,on regavima Palo Verde (D11921. 35 NRC 133) in scaptmse to |
a !%dm r41ed by Messrs. David K. Colarmio and Stephen M. Kohn. In footnote 1 of that Decision. I indicated j

that the issues of rulespread harassment. intimida6cm. and retaltauan raised by Masrs. Culapmto end Dhn would
be the subject of a separate thrector's Daemon. These issucs have na been fmally resobed and are still under
consi4ieratim by the NRC. The NRC wdl keep Messra Colapuuo as.d Kohn advmed of the sesoha6on of these
assar.s.
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As provided in 10 C.F.R. 6 2.206(c), a copy of this Decision will be filed ,

I

with the Secretary of the Commission for its review.'

FOR Tile NUCLEAR
REGULATORY COMMISSION

,

'

Thomas E. Murley, Director ,

Office of Nuclear Reactor .

!
Regulation

Dated at Rockville, Maryland, ,

this 12th day of August 1992.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION !

ATOMIC SAFETY AND UCENSING BOARD PANEL '

,

Before Administrative Judges:
>

G. Paul Bollwerk, Ill, Presiding Officer
Dr. Richard F. Cole, Special Assistant

!

In the Matter of Docket No. 70-135-DCOM

(ASLDP No. 92-667-03-DCOM)
(Decommissioning Plan)

(Materials License No. SNM-145)

BABCOCK AND WILCOX
(Apollo, Pennsylvania Fuel

Fabrication Facility) September 4,1992
!

In this 10 C.F.R. Part 2, Subpart L informal proceeding, the Presiding
Officer grants the Petitioners an opportunity to supplement or amend their
hearing request to address questions about their standing and whether they have
presented litigabic issues.

>

RULES OF PRACTICE: INFORM AL llEARING (AMENDMENT TO
IIEARING PETITION) ,

Unlike a formal adjudicatory proceeding under 10 C.F.R. Part 2, Subpart G,
,

in an informal proceeding under Subpart L the petitioner requesting a hearing
does not have the right to amend or supplement an otherwise timely hearing |
petition once the deadline specified in 10 C.F.R. 92.1205(c) for submitting !

hearing requests has passed.

.
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RULES OF PRACTICE: INFORMAL llEARING (AMENDMENT TO
tIIEARING PETITION)

In an informal adjudication under 10 C.F.R. Part 2, Subpart L, a petitioner
may amend or supplement a timely hearing request only as permitted by the
presiding officer, who is afforded this discretionary authority under the general ,

powers granted by 10 C.F.R. 9 2.1209 to regulate the course of an informal
proceeding. The presiding officer retains that discretion at least up through the ;

point at which he or she makes a final ruling upon the sufficiency of the hearing .

request.

RULES OF PRACTICE: STANDING (INJURY IN FACT) ,

;

in addressing the matter of standing in a decommissioning proceeding, to
'

establish " injury in fact" it must be shown how any alleged harmful radiological,
environmental, or other legally cognizable effects ths, will arisc from activitics
under the decommissioning plan at issue will cause injury to cach individual i

or organizational petitioner or, in the case of an organization relying upon
representational standing, the members it represents. Sec, e.g., Sacramento !

Municipal Utility District (Rancho Seco Nuclear Genemting Station), LDP-92-
23,36 NRC 120,127-30 (1992); Northern States Power Co. (Pathfinder Atomic
Plant), LDP-89-30, 30 NRC 311,314-17 (1989). >

,

i

RULES OF PRACTICE: INFORMAL llEARINGS (SPECIFYING
AREAS OF CONCERN) ;

in contrast to the rules governing the admission of contentions in formal |
!adjudications, see 10 C.F.R. 6 2.714(b)(2), in specifying their arcas of concern

about the licensing activity that is the subject matter of the proceeding, see 10 ,

C.F.R. 6 2.1205(d)(3), the petitioners do not have to put forth a comprehensive i

exposition in support of the issues they wish to litigate. Nonetheless,10 provide i

the presiding officer with a better understanding of their claims to aid him
,

or her in making an informed determination about whether those matters are j

"germanc" to the proceeding, see 10 C.F.R. 5 2.1205(g), the petitioners are well
'

served by providing as much substantive information as possible n garding the
basis for the concerns specified in their hearing petition. ,

t
,

<

RULES OF PRACTICE: INFORM AL llEARINGS (LATE-FILED
AREAS OF CONCERN) :

1

in submitting an amended or supplemented hearing petition,if the petitioners |

wish to raise and provide information regarding matters that were not specified [

t
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iin their initial hearing petition, they must make a showing that will satisfy the
late. filing requirements of 10 C.F.R. 5 2.1205(k).

MEMORANDUM AND ORDER
(Allowing Petitioners to Amend or Supplement

Their IIcaring Request)
1

Presented for determination is the question whether, and under what circum-
stances, a hearing petition filed in an informal adjudicatory proceeding under
10 C.F.R. Part 2, Subpart L, may be amended or supplemented. For the reasons
stated herein, and subject to the guidelines specified, I find that it is appropriate ,

to permit the Petitioners here to amend or supplement their hearing request.

1.

This informal adjudicatory proceeding was convened to consider the chal-
lenge of Save Apollo's Future Environment (SAFE), Cynthia Virostek, Virginia
Trozzi, William Whitlinger, and Helen and James Hutchison (hereinafter referred

-

to collectively as "the Petitioners") to a license amendment for the llabcock and ,

Wilcox (B&W) Apollo, Pennsylvania fuel fabrication facility that authorizes )
activities under the B&W Decommissioning Plan, Revision 2. In its August
i1,1992 response to the Petitioners' July 27, 1992 hearing request, Licensee

'|B&W contends that the Petitioners have failed to establish, in accordance with
10 C.F.lL g 2.1205(d), that they have standing and that the issues they wish to :

litigate are germane to the subject matter of the proceeding. In light of this re- ]
sponse, by means of an August 14,1992 memorandum and order (unpublished),
I asked for the participants' views on whether, consistent with Subpart L, the
Petitioners should be permitted to amend or supplement their hearing request.

In their response, the Petitioners assert that they would like time to supply
additional information relative to the matters raised in the B&W reply to their
hearing petition. %ey also declare that nothing in Subpart L specifically
prohibits the presiding officer fmm permitting a petitioner to supplement or ,

'

amend a hearing request. Rather, they contend, a presiding officer's general
powers under 10 C.F.R. 6 2.1209 to manage the conduct of the proceeding are
sufficiently broad to permit the submission of additional information.

According to Licensee B&W, the Petitioners cannot amend or supplement
their hearing petition as a matter of right. As support for this position. the
Licensee contrasts the Subpart L procedures with the rules governing formal
adjudications under 10 C.F.R. Part 2, Subpart G. Licensee B&W points out
that Subpart G permits amendment of a hearing petition without Isave of the

,
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that Subpart G permits amendment of a hearing petition without leave of the
presiding officer up to 15 days prior to a special prehearing conference under
10 C.F.R. 9 2.751a or, if no special prehearing conference is held, up to 15
days prior to the first prehearing conference. See 10 C.F.R. 9 2.714(a)(3). The
Subpart L rules, it declares, contain no similar provision, suggesting that there
is no right to amend under Subpart L. Licensec B&W does conclude, however,
that the presiding officer has the discretion to permit a petitioner to provide
additional information to bolster its claims that it has standing and wishes to
litigate germane issues, at least so long as any information regarding its areas of
concern is limited to the claims enurnerated in the petitioner's original hearing
request.

In its response, the NRC Staff makes essentially the same points as the
Licensec.211 also identifies several previous rulings by presiding officers in other
informal adjudicatory proceedings that it asserts are consistent with its position
that whether to allow a petitioner in an informal adjudication to supplement
or amend a hearing request is a matter cammitted to the sound discretion of
the presidiag officer. Sec, e.g., Northern States Power Co. (Pathfinder Atomic
Plan 0, LBP-89-30, 30 NRC 311, 314-17 (1989).

II.

A. Both the Licensee and the Staff are correct that, unlike the petitioner in a
formal, Subpart G proceeding, one requesting a Subpart L. hearing does not have 1

thc right to amend or supplement an otherwise timely hearing petition once the
deadline specified in 10 C.F.R. 52.1205(c) for submitting hearing requests has
passed. Instead, a petitioner may amend or supplement a timely hearing request
only as permitted by the presiding officer, who is afforded this discretionary
authority under the general powers granted by 10 C.F.R. 9 2.1209 to regulate
the course and conduct of an informal proceeding. Moreover, the presiding
officer retains that discretion at least up through the point at which he or she
makes a final ruling upon the sufficiency of the hearing request.

In this instance, I would be materially aided in fulfilling my responsibility to
make an informed determination about whether the Petitioners have standing to
contest the license amendment at issue and whether they have presented litiga- ;

ble issues by allowing them to submit additional information relative to those
matters. Further, because the amendment in question apparently has been is-
sued by the Staff and is in effect, thereby authorizing Licensee B&W to conduct

IDy later dated August 17. the stafr irtformed me that in scwrdanc.c with 10 CI R. 6 2.1213 it has donded to
parttapate as a party in this prtreedmg.

152



. . . _ _ . _. _ _ _ _ _ _ . _ _ _ _ _ ___ _ m __ - _ _ _ _ .

I

^

|

!

|

decommissioning activities in accordance with the plan submitted to the Staff,2 |
!

any delay encountered by permitting the Petitioners to make an additional filing
will not inure to the detriment of the Licensee or the Staff. ,

|Accordingly, the Petitioners' request to amend or supplement their hearing
petition is granted. Petitioners should file (mail) their supplemental / amended
hearing petition on or before Friday October 9,1992. 'Ihe Licensee and ;

the Staff may file responses to the Petitioners' supplemental / amended hearing
1petition on or before Afonday, Octobcr 26,1992.

B. In allowing the Petitioners to submit a supplemental / amended hearing
request, it is important to ensure that they will address those issues that are $
of central importance to my determination regarding the sufficiency of their |
petition. Therefore, I provide the following guidelines for their filing:

1. In addressing the matter of their standing, the Petitioners should recog-
nize that one of the critical elements is their ability to establish their " injury in
fact." As has been acknowledged in other decommissioning proceedings, this
requires that they show how any alleged harmful radiological, environmental, or i

other legally cognizable effects that will arise from activities under the decom- )

missioning plan at issue will cause injury to each individual or organizational
petitioner or, in the case of an organization relying upon representational stand-
ing, the members it represents. See, e.g., Sacramento Afunicipal Utility District
(Rancho Seco Nuclear Generating Station), LBP-92-23,36 NRC 120,127-30
(1992); Pathfinder, LBP-90-3,30 NRC at 314-17.

In this regard, because they appear to rely principally upon the proximity
of their residences to the B&W facility, each of the individual Petitioners
should consider specifying by affidavit the distance his or her dwelling is from
the facility, in the case of the organization SAFE, if it is relying upon the
proximity to the B&W facility of certain of its members' homes to establish

i
its standing, it also should consider submitting affidavits from each of those
members, indicating that SAFE is authorized to represent him or her in this
proceeding and specifying the distance his or her dwelling is from the B&W
facility. It is, of course, incumbent upon the Petitioners to explain how, at ,

the distances specified, each will be injured by any activities arising out of the ;

decommissioning plan.
2. Although the Petitioners have already provided a statement of their con- t

cerns that lists twenty different items, most of these are bare. bones descriptions [

of the issues they wish to litigate. In contrast to the rules governing the admis- ,

i

[
2 Ahhough the Staff M not prow & a jornud response to my request m the August 14 vreporandum and order ,

'

that it confirm in wnting (1) that Anendnwnt No. 21 to Materials t.icense No. sNMsl45. imed June 25,1992. '

is the sane anendment it was "considering" grantmg at ste one it mued the June Ill.1992 nouce of opportunity
for tranng that precysared tie Peutioneri heanng request (see 57 Fed Reg 28.539. 28,539 0992h and (2) '|
that Ilus anendnent in now in effect. from tte patwipants' recent filings I have been able to glean that this is, in
fact, the caw g
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sion of contentions in formal adjudications, see 10 C.F.R. 9 2.714(b)(2), at this
point Petitioners do not have to put forth a comprehensive exposition in support ;

of the issues they wish to litigate. Nonetheless, the more information I have on
'

the basis for their claims, the better I will be able to understand their concerns
and make an informed determination, as is mandated by 10 C.F.R. 6 2.1205(g), [
about whether these matters are "germanc" to this proceeding. 'Ihe Petition.
crs thus would be well served by providing as much substantive information as
possible regarding the basis for the concerns specified in their initial petition.5

,

Also in this regard, as the Licensec and the Staff have stated, if the Petitioners
Inow wish to raise and provide information regarding matters that were not

specified in their initial hearing petition, they must make a showing that will
satisfy the late-filing requirements of 10 C.F.R. 9 2.1205(k).

t

!

III.

In specifying the date for the Peutioners' filing, I am aware that they are +

in the process of trying to obtain legal (and perhaps tecimical) assistance for
prosecuting their claims in this proceeding. Yet, despite the admonition in'

the August 14 memorandum and order that they must do so promptly and my
request for specific information regarding the progress of their efforts in this i

regard, their response tells me nothing concrete about the success or timing of
their efforts.

I appreciate the difficultics involved in trying, as I understand the Petitioners ,

are, to obtain counsel on a pro bono or reduced-rate basis. Nonetheless, nearly
2W months have passed since the publication of the notice in the Federal
Register, providing interested persons an opportunity to request a hearing
regarding the decommissioning amendment at issue here, Within that time
frame, the Petitionen could have made considerably more progress m retammg '

counsel.
In these circumstances, I must advise the Petitioners that any last-minute !

request by a recently retained counsel to postponc the filing authorized in this :

Memorandum and Order will have limited prospects for success. Further, so ;

that I might monitor this situation more closely, within 3 days of the date ,

the Petitioners retain an attorney, counsel should file and provide to me by ;

rapifax ((301) 492-7285) or overnight / express mail a notice of appearance that i

complies with the requirements of 10 C.F.R. 62.713(b). Also, in the interest
of conformity, I request that within 7 days of the date of service of this

:

3 1n additkwi. I would agam mge the peruapents (tf dicy have run already done so) to dmeuss de Pdiuuncis' |
claims mtside this adjudicawy fewum and attempt to rewive or narmw as many or these asues as posible.

e.

'.

;
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Memorandum and Order, counsel for Licensec B&W file a notice of appearance
in the form specified in section 2.713(b). '

Finally, if petitioner SAFE has not retained counsel by the time the Petition-
ers' supplemental / amended filing is duc, along with that filing the individual

*

representing that organization in this proceeding should submit a statement pro-
viding the basis for his or her authority to act in a representational capacity as ;

specified in 10 C.F.R. 6 2.1215(a).
'

It is so ORDERED.

G. Paul Bollwerk,111 !

ADMINISTRATIVE JUDGE
:
IBethesda, Maryland

September 4,1992

i

!

,

>

t

,

[

;

e

L

,

155

!

1

1

- - , - - ,, . , . , - --- a



.

b

Cite as 36 NRC 156 (1992) LBP 92 25
,

i

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD ,

i
Before Administrative Judges: ,

f

Peter B. Bloch, Chair
Dr. Jerry R. Kline
Dr. Peter S. Lam

in the Matter of Docket Nos. 030-29626-OM&OM-2

(ASLBP Nas. 92-653-02-OM
92-662-06-OM-2)

(License Revocation,
License Suspension) ;

(Byproduct Material License
'

No. 24-24826-01)
(EA 91-136,92-054)

1

PIPING SPECIALISTS,INC., and
FORREST L ROUDEBUSH
d.b.a. PSI INSPECTION, and
d.b.a. PIPING SPECIALISTS, INC.

(Kansas City, Missouri) September 9,1992

The Licensing Board sustains a Staff order revoking the license of a company
that employed one licensed radiographer (its Radiation Safety Officer) under
the supervision of a person who had no experience with radiography and no
training in NRC regulations. From the circumstances surrounding the issuance
of this license and from its wording, the Board inferred that the owner-licensee
was responsible for all the actions of its Radiation Safety Officer, to whom the
license delegated " complete responsibility and authority."

The Board also concludes that there have been extensive failures by Licensee
and its owner to comply with NRC regulations. Licensec has failed to act as a
reasonabic manager of licensed activitics; failed to detect and correct violations

I
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caused by an employec; willfully attempted to conceal violations from NRC
Staff; and given untruthful information to the Staff during its inspections and ,

"

investigations. Moreover, the Licensec's owner was untruthful in some aspects
of his testimony both during a formal investigation and before the Licensing '

Board. !
.

IlYPRODUCT MATERIAL LICENSE: REVOCATION; SPECIFIC
LICENSE PROVISION |

From the circumstances surrounding the issuance of its license and from its
wording, the Board inferred that the owner-licensee was responsible for all the |
actions of its Radiation Safety Officer, to whom the license delegated "completc !

'responsibility and authority."

i

IlYPRODUCT MATERIAL LICENSE: REVOCATION; !

ENFORCEMENT POLICV
!

The Board sustains the revocation of a byproduct material license for exten- !
!sive failures by the Licensee and its owner to comply with NRC regulations.

Licensee has failed to act as a reasonable manager of licensed activitics, failed
to detect and correct violations caused by an employee, willfully attempted to j

conceal violations from NRC Staff, and given untruthful information to the Staff -|
during its inspections and investigations. Moreover, the Licensce's owner was ,

untruthful in some aspects of his testimony both during a formal investigation i

and before the Licensing Board. {
'

,

I

RULES OF PRACTICE: TRIAL OF A REVOCATION ORDER IS A
'

'

TRIAL DE NOFO

It is not likely that, after a lengthy evidentiary hearing, a board would
,

agree with the Director in every detail of an order revoking a license. Nor
is that necessary in order to sustain the Director's decision. Atlantic Research
Corp. (Alexandria, Virginia), ALAB-594,11 NRC 841, 848-49 (1980) (the .I

adjudicatory hearing in a civil penalty proceeding is essentially a trial de novo, ;

subject only to the principle that the board may not assess a greater penalty than ,

the Staff); compare llurley Medical Center (One llurley Plaza, Flint, Michigan), !

ALI-87 2,25 NRC 219,224-25 (1987). |

:

i
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FINAL INITIAL DECISION
!(Revoking License)

I. INTRODUCTION AND SUMMARY
i

Licensee,8 which is a small firm licensed to perform industrial radiography. j

contests the validity of the license suspension and license revocation orders !
!

'3W name of the 1.icenwe is 15pmg spectahsts,Inc. (IW Ilowever, the orders of de staff of the Nuclear |
'

Regulatory Cummission are applicable to Mr. lawst Roudebnah and other enuucs under which he does business
smce there is no legal entity by the rame of Pipmg specialius. Inc. ;

I

i

i
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issued to it by the Staff of the Nuclear Regulatory Commission (Staff) on ,

October 17, 1991, and April 22. 1992. Licensec does not contest most of j

the substantive violations charged against it, but it does contest whether the i

appropriate sanction for the violations is revocation or whether the Staff should
have imposed a less severe penalty under the circumstances of this case.

He Staff alleges:
that substantive violations of NRC regulations occurred,* ,

that the violations were willful on the part of the Licensec,e

that the Licensee lied to Staff members who conducted inspectionse

and investigations,
'

that Licensec lacks the character and integrity required to give confi-e

dence that NRC regulations will be followed in the future.
llence, the Staff concludes that the Piping Specialists, Inc. (PSI) license should
be revoked. ,

Licensee concedes the violations cited by the Staff but asserts several lines
of defense it claims that the Licensec was a reasonably careful manager of
licensed activitics, that it was truthful in its dealings with the Staff, that it
never willfully violated regulations, that it did not know of violations when they
occurred, and that its violations were ascribable to the PSI Radiation Safety |

'
Officer (RSO) and not to the Licensec. Accordingly, Licensee urges the Board

'

to find that StafT crred in revoking the PSI license and that the appropriate
regulatory sanction would have been to remove the RSO from licensed duties
and to order appropriate civil penalties for the violations as prescribed under

'
NRC's enforcement policy.

A public evidentiary hearing was held in Kansas City, Missouri, from ;

April 28 to May 1,1992.2 On July 10, 1992, we issued a Memorandum and
Order (Proposed Resolution of the Case), LBP-92-16, 36 NRC 15 (1992).
His Memorandum and Order was the subject of an on-the-record telephone
conference on July 21,1992.

In this Decision, we sustain the Director's decision revoking PSI's license to
perform radiography. He Board concludes that the Staff has proved its principal ,

!allegations against Licensec and that Staff's revocation of the license was within
the limits of discretion permitted by NRC regulations and enforcement policy,
even though other less severe penalties were available and might have been
imposed. We find no basis in the record to reduce the severity of the sanction
imposed by the Staff. We reject Licensec's defenses as contrary to fact or
prohibited by NRC regulations. We sustain the Director's decision.

!

,

2 % panics filed suggested rmdmgs. NRC Staff Proposed findmgs of ha and Conclumxu of14* in the Twm
of an Insdal Decision, Mny 26,1992 (staff Bnef).13ccimec's Pnesed Fmomgs of Facs and Corriusams of
law in the l~ m of ars ininal Decisim June 17,1992 (Ijcensee Encf1 NHC staff Reply Findmgs of ran andw ;

Conclusions of Law and hm to strike. July 1,1992 (staff Reply) !

F

159

.

[



. . ._ . .~ _ . . _ _ _. - ._
_

U

De Board's principal conclusion is that we support the Director's Revocation
Order because:

1. Tte license at issue in this case gives the company's radiation safety
officer " complete responsibility and authority" to direct all aspects
of the company's radiation safety program. Tie evidence indicates
that there was a reason for this complete delegation: that the owner.
licensee had no experience in radiation safety or radiographic testing
and planned to depend on the expertise of its RSO for compliance
with NRC regulations, llaving disclosed that it would depend entirely
on its RSO, the Licensee cannot now defend its actions on the ground -

that it did not know about the violations. It had fully authorized its .

RSO to act for it in safety matters and it is wholly responsible for
his actions. .

2. In addition, we accept the agreed position of both the Licensee ,

and Staff that Licensee's responsibility - despite the " complete''
delegation of authority to his RSO in his license - was to exercise
reasonable care in assuring that his RSO complied with his license.
We find that he abrogated that responsibility.

3. Furthermore, Licensee's testimony in the hearing was in many re-
spects unreliable and casts serious doubt on that aspect of his charac-
ter and integrity that reflects on his willingness to comply with NRC ,

regulations. Based on the record compiled in this case, we lack con-
fidence that he is willing to comply with NRC regulations or to deal
truthfully with the Staff in the course of its regulatory dutics.3

,

II. HRIEF IIISTORY OF Tile CASE'

PSI is a small business that holds NRC Byproduct Materials License No.
24-24826-01 (license) issued on Man:h 6,1987. The license authorizes the use
of byproduct material (iridium-192 and cobalt-60) for industrial radiography.
De company does business at its facility located in Kansas City, Missouri.
Licensed materials are authorized for use by PSI at temporaryjob sites anywhere
in the United States where the NRC maintains jurisdiction and for storage at the
company's Kansas City facility.

s

3lleensee attached to its bnet sesers! arridsviis for our consideratimt starf aued us to strike the arr. davits from
our record. With the escr.ption of the one matter, relating in MAsy records, that we had previously authonred,
we sysra the Stafr's motion to strike, l.icensee has not provided an adequate reason to re ycn the record to include
this new matenal. In addniun, we nose that smthing in the cacluded rnatenal would penunde us to change any of
our ftndings of fact or conclusions oflaw
"This brict hatwy is consinscra with 12censWs Hocr at 54.11.14.
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_

PSI is operated as a sole proprietorship by Mr. Ihrrest Roudebush, Licensee,
its president and sole owner. Although the business title implies the existence
of a corporation, no corporation exists. Roudebush, ff. Tr. 940, at 4; Tr. 981. j
ne license lists Mr. James llosack, RSO, as the only individual authorized to |

act as a radiographer. No one is authorized to act as radiographer's assistant
'

under the current license.
During the years from 1987 when the license was first issued until August

1991, the NRC conducted routine periodic inspections of PSI and found some
J

severity Icvel IV and V violations. No violation resulted in a civil penalty or
cscalated enforcement action and all were resolved to ti.e satisfaction of NRC.

Mr. Roudchush had no skills in industrial radiography and no significant ;
'

knowledge of health physics, radiation safety, or applicable NRC regulations
when he applied for his initial license. The initial license application was j
prepared by a consultant, R.D. Donny Dicharry of Kenner, Louisiana, who .j
submitted it to NRC on behalf of Mr. Roudebush. The license contained a
provision that delegated complete authority and responsibility for safe operations
to the then-current RSO. The NRC Staff issued the license containing the

,

foregoing provision. The license also mentioned in a nonspecific manner that |
management involvement in licensed activitics was required.

Broughout the term of the license, Mr. Roudebush maintained active involve. ,

'

ment with the business aspects of the PSI radiography operations but played no

_ |significant management role in ensuring radiological safety or compliance with
'NRC regulations. This arrangement clearly depended heavily on the RSO having
Ithe integrity and the requisite knowledge and skills in radiography and radiation

safety to conduct a safe operation and to avoid regulatory violations. In fxt, the j,

arrangement apparently worked without serious consequences for PSI through !

Ia succession of RSOs until the arrival of Mr. James liosack as RSO in 1989.
ne first years of Mr. Ilosack's tenure were outwardly uneventful, although later )
investigation showed that he was responsible almost from the outset for a de- |

veloping pattern of failures of PSI to comply with NRC regulations. j
'

in August 1991, a former PSI employee alleged to NRC that PSI radiography
*

operations were being conducted unsafely. The allegations resulted in a month-
k>ng NRC investigation of PSI during September 1991. The investigation found

,

nine apparent violations, some of which appeared to NRC as involving willful |

violation of regulations and deception on the part of the PSI president
,

A followup investigative interview of Mr. llosack. and . Mr. Roudebush |

was scheduled by NRC, but before it took place Mr. Ilosack approached the )
investigator, Mr. Marsh, and confessed his involvement in numerous violations |

and alleged that Mr. Roudebush knew about the violations as they occurred and
Ihad ordered illegal actions and coverups. lie asserted that he and Roudebush

were to meet on the evening before the interviews for the purpose of conspiring I

to lic to the NRC investigators. |
'

i
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The NRC conducted investigative interviews of Ilosack and Roudebush
on October 16, 1991. The investigators concluded from the interviews tiot

'
llosack's allegations were accurate and that Mr. Roudebush had been untruthful
under oath. On the next day, October 17,1991, die Staff issued an immediately

'

effective order suspending PSI's license.
'the Licensee answered the suspension order with a request for hearing and

an assertion that the violations were ascrituhle to its RSO and not the Licensee,
who had no knowledge of them. Licensee therefore asked that its license not bc ,

suspended. The Staff continued it's investigation of the apparent violations and y

subsequently referred the case to the Department of Justice for possible criminal
prosecution. During the time of the pendency of the criminal prosecution, PSI-
which had no currently effective license because it had fired the only RSO listed
on its license - prepared and submitted to the Staff license amendments and a
request for a license continuation. Finally, on March 13,1992, the Licensee filed 1

its " Suggestions in Opposition to NRC Staff's Second Motion for Temporary -
Stay of Proceedings," in which it declared that it had complied with all the
requirements of the Board's January 9,1992 Order and had submitted reasonably
complete documentation to reactivate its license.

The Staff ultimately issued an order continuing the suspension and revoking.

the license on April 22,1992. The revocation order was not made immediately
effective pending the outcome of the hearing which commenced in Kansas City
on April 28, 1992, and ended May 1,1992. Subsequent to the hearing, the
revocation case was consolidated with the suspension case without objection i

from the parties.
'lhis proceeding calls upon the Board to decide whether the Staff order

revoking the PSI byproduct material license should be sustained, in so doing, we
first consider the effect on this proceeding of a license provision that delegates .

complete responsibility for ensuring radiological safety to PSI's RSO. We |

also consider whether Licensee was willfully involved in violations stemming
I from the acts or omissions of the RSO and whether he was untruthful in the

information and assurances he gave to NRC inspectors and investigators. Finally
we decide whether the Licensec possesses sufficient character and integrity in the

: conduct of licensed activitics to assure that he could be relied upon to comply
with NRC regulations in the future.

!

III. TIIE LEGAL SETTING
,

Section 186 of the Atomic Energy Act of 1954, as amended, 42 U.S.C.
Q 2235, autlerizes revocation of a license:

"for any material false statement in the application,"*
1

t

.
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'"because of conditions revealed by . [an) inspection or other= .

means which would warrant the Commission to refuse to grant a
license on an original application," or ;

"for violation of, or failure to observe any of the terms or provisions |e

of this Act or of any regulation of the Commission." !

Part 2, Appendix C, 51, of 10 C.F.R. sets forth the enforcement policy of the |

agency. In relevant part, it states: ;
.

!

F,ndi enforcernent action is dependent on the circumstances of the case and reqmres the |
exercise of discretion after ccmsideration of these policies and procedures. In no care, t

however, willlicensees who cannot achieve and main:ain adequa:e levels ofprotection be |
permined to conduct licensed activities. (Emphasia sdded.) !

'!,

'

| 7he enforcement policy also states that a revocation order may be issued for
any reason for which revocation is authorized under secnon 186 of the Atomic !

,

Energy Act.84

We also note, as Staff requested we do on page 78 of its Brief, that the ,

Commission is authorized to consider u Ncensec's character and integrity in ,
'

deciding whether to continue or revoke a license. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-772,19 NRC 1193,1207 |

(1984), rev'd in part on other grounds. CL1-85-2,21 NRC 282 (1985)?
%c regulations that the Staff alleges have been violated are set forth below, :

in Appendix A, at p.188, |
9

i
'IV. ALLEGATIONS AND RESPONSES
;

!
!

The Staff's allegations were set forth in two documents, the Order Suspending .;

the License, October 17, 1991, and the Order Modifying Order Suspending |,

|

!
8 10 CIA Part 2, Appendia C, V.C(3)(c). slomever, the enfora:rnent policy provides that suspataions ordmarily

are me adered where the failure to comply with requuements was *not willful sad adequate corrective action has ,

been takm** (Emphasis added.) We consider the vahday of the revocauon order twst. If that ordcr is vahd.there i

is no funher season to cmsider the validay of the suspension nrder, which will have been superseded |
6 We adop the following language, suggeste4! to us by the Staff:

A licensee *a ethics and ta-hnical pruGriency are both legitimate arcas of inquiry insofar as consulera- i

tion d the tjcenanc's overall managernent a.mpetence is at issue rhrad M4fa 1.rland, supre,19 NRC at (
1227. Candor is an especially impunant clanent of management claracter because of the Conunissum's
heavy dependence am a laensa: to pnwide accurate and tunely information about its facihty. (m.rians [
rewrr and Lght Co. (Waterfon! Steam Dcetne Station, Unit 3), ALAll 812,22 NRC 5,48,51 (1985),
csung Three Milo Island. supra.19 NRC at 12(AL i

'
The generally applicable standard to deternune beensee character ind integnty is whether there is

icasonable assurance that the hcensee has the dtsracter to operate the facihty an a manner consistent with ,

the pubhc heahh and asfety, and with NRC reymrcrnents To decide that issue, the Commissum may j

s>r les evidence of brensee behavior hawmg a radonal connection to safe geradre and some reasonabic '

rdationship to bconsec's candar truthfulness, and willingness to ahde by regulatory reqisiments and |

accept responsibihty to protect public heahh and safety Matrupolaan Edawn Co. (three MJe Island
Mcar hmn, Unit 1), Cl.I 15 9,21 NRC :)18,11% 37 (1985). |

f

|
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License (Effective Immediately) and Order Revoking License. April 22,1992, i

%csc allegations were answered by Licensee in PSI's Answer to NRC's October |

17,1991 Order (Nov. 20,1991), and in PSI's Request for IIcaring and Answer i

'

to NRC's April 22,1992 Order (Apr. 24, 1992).

!

A. The Order Revoking the License i

1. Allegations i

ne Staff orders suspending the PSI license and later revoking the license are
based on essentially identical allegations. An added allegation in the revocation
order is that Licensee engaged in a conspiracy with the PSI RSO to lie to NRC j
investigators during the taking of sworn statements by the investigators. ;

'
%c allegations in the revocation order lpage references omitted) arc'

Dehberate falsification of utahation logs maintained in accordance with 10 CFR. }a.

$ 34.27, in that numerous uses of NRC-hcensed byproduct materials were rot ;

recorded, cxotrary to 10 CFR.130.9(a) during the period of January 1,1991,
through Septemter 11,1991.

b. False oral infosmation was prtmded on March 21,1991, and on Sepernter 17 and
I8,1991, to NRC in violation of 10 CFR. 5 30.9(a), concerning ihe following: !

'

Ii. The accuracy of the utilization logs;
si. '!he Licensee president's role in licensed activities including actmg as a ra- i

diographer's assistant in violation of the license and not wearing att ricussary i

personnel monitonng devices requind by 10 CJ.R. 5 34.33; and
6iii. The conduct of radiographic operations on June 27 and 28,1991, at the

Licensce's facilitics located at 1012 East 10th Street. Kansas C ty, Missouri. f
'

c. Additionally, the following violations identified in the inspection collectively ,

demonstrate the lack of effective oversight of the Licensee's radiation safety pro- .j
grarn: )

i. Failure to perform surveys between Apiil 1990 and September 19%, when t

radiographic exposure devices were placed into storage, in accordana with ;

10 CF.R. I 34.33(c). !
ii. Failure to mark radiographic exposure devices as of September 18, 1991, j

with Licensce's address and telephone number, in accordance with 10 CFR. [

I 34.20(b)(!).
iii. Failure to pmperly mark and label radioactive material shipment omtainers |

as of Sepcmber 18,1991, in accordance with 49 CFR. I 173.25, contrary to |
10 CFR. $ 71.5. |

iv. Tw!ure to ship radioactive materials accxrrnpanied by properly completed ship-
ping papers as of Octoter 4,1991,in accordance with 49 CFR. I 177.817(a), !

contrary to 10 CF R.171.5. Specific deficiencies were observed regard- i

ing shipping paper requirements specified in 49 C.FR. Il172.201(d) and j

172.203(d).
v. Failure to maintain cornplete accords of quarterly physicalinventories of scaled

'
sources as of Sepember 18,1991,in accordance with 10 CFR. I34 26.

vi, Failure to conspicuously post high radiation areas on Octater 4,1991, in
accordance with 10 CFR. I 34 42. i

|

!
!
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vii. Failure to post required documents as of September 18.1991, in accordance
with 10 CFA 519.11.. i

F

The Staff stated, in conclusion [page reference omitted):
,

PSI, by the acts and svnissims of the PSI president and RSO, violated NRC requisernents
over an extended period of time. %ese violanons jeopardized the public health and safety >

and, on that basis ahme, they represent a significant regulatory concern. Ahhough the ;

RSO is no kmger emplo3rd at PSI, the individual identified as the PSI president s611Imids ;

the position of president and is responsible for the tjcensee's ac6ans. Ibrthermore, these !

violations dem<sistrate that the ticznsee and its president are not willing or able to cxanply |

with the Commission's requirements to protect the public heahh and safety. Individually |

and collectively, the deliberate viola 6ons that involve the PSI piesident demonstrate that
the Cornmission is not able to rely un the integrity of this individual. Such reliance is |

essential to assuring adequate pmtection of the public health and safety. Given the above j

matters and the involvement of the individual holding the signincant posi6an of president. |

the Commissian lacks the requisite reasonable assurance that the public heahh and safety ,

is adequately protected. If, at the time the license was issued, the NRC 1 si known of the i

|tjcensee's inabihiy or unwillingness to control licxnsed activities in accordance with the
Canmnission's requirements, or the questionable integrity of the tjcensee's president, the [
heense would not have been issued. ;

2. IJcensee's Response ;

PSI admits most of the violations cited by the Staff. It also adrnits that in a ]
single instance the PSI president lied under oath to an NRC investigator during en '.
investigative interview held on October 16,1991.7 in all other respects, it denics :

Ithat violations alleged by Staff were willful on the part of the PSI president or '

!
that the PSI president was untruthful in the information he gave to the Staff,
PSI asserts that its president exercised reasonable management responsibility to
control the actions ofits employees All willful violations and failures of candor
are attributable lo the acts of the former RSO, according to the Licensec," |

Licensee's specific defenses are:
i. Licensec asserts that the Staff must prove cach charge by " clear and i

convincing evidence."'
ii. Staff has failed to prove that the Licensee created a substantial threat j

to public health and safety, or that the Licensec engaged in willful
misconduct. Findings of that severily are required for revocation."

l

i

IPhl admits that "ns presideru's statement to h3C investigsmrs on (ktober 16,1991 m contradiction to ilm
staictnents inade by PSPs prrwicnt to h7C mvestagsmrs on Septembes 17 or 18,1991,were inaccurate" PS!'s ;

bpest for licanng (April 22,1992) at 1. 4

sid. et 1-2. |

'3n Sectwn VI of our Deciom, below |

"$n Sectmm V.ll.1 and VI. below !

|
i
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iii. Licensee did not receive proper notice of the charges and was not
given an adequate opportunity to respond.

,

!iv. Licensec is not strictly-liable for the conduct of its RSO." The
Staff must prove management's knowledge of, and complicity in, the ,

RSO's misconduct.32- ;
_

v. The NRC has no explicit standards for judging the management ;

responsibilitics in this case, and it is unfair to revoke a license on r

the basis of standards set after the fact." !
,

vi. Licensec's former RSO lacked character and competence and was the ]
'

source of Licensec's noncompliance. Licensee's president was not so
lacking in character and competence as to justify the revocation."

,

vii. The Staff failed to impose fair and reasonable sanctions in this case." ;

With the exception of the defense number iii, each of these defenses is -

addressed in the body of our Decision. R)r case of reference, we have placed a
footnote at the end of each defense to reference our principal discussion of it.

We do not address defense iii in the body of our Decision because we consider
it to be moot. Licensee attempts to raise a question concerning the procedural ;

regularity of the order suspending its license. Ilowever, Licensee never sought a {
stay of that order and never raised the issue of procedural regularity in a timely |
fashion. There has been every opportunity to contest the order of revocation,
which we are now considering, and the method of issuance of the earlier order ;

is not now relevant to the validity of the order of revocation. Even if the -

argument were correct, there would be no appropriate relief at this time. If it
is appropriate to protect the public health and safety by revoking the license, |

improper procedures in adopting the earlict order suspending the license would |
'

not change the result
We are aware that, in addition to its defenses, Licensee asserts certain factual i

denials. Each of its denials is addressed in the course of this Decision.
<

.4
.

I

4

33 See Sectim V.A of our Decision, below. :

Sce Scotions V.B.1-D.10) of our Decmon, below. |12

U Like. "neghgence." the standard or " reasonable management conduct" requires considerable judgmera by the
'

tner af fact. oivon that neither pany has pmduecd a prior case involving alleged lack or m.asonable management
omduct by a non-expen manager, there is no precedent direcdy in pount herc. It is appmpriate, thereforc, for the
Licensing Itoard to be very careful not to apply a standard that is too demandmg and that bancfits too much fmm
hmdsight. Aware of our naponsibility as iners of ract, we have considered and discussad all the ciacumstances .

of the case in order to form our opinion. Saa sections V.A. V.B, and VI of our Decasion. below.
"See Sections IV and V of nur Decision, below. I

oar reasons rur supponang the Staft's conclusions about revocation are thoroughly explained throughout our id

decisinn.

: ;
6
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H. Uncontested Findings

PSI has chosen to admit the substantive violations charged against it, except ,

for the charge that Mr. Forrest Roudebush conspired to present perjured tes- |
timony to the United States Nuclear Regulatory Commission. PSI's principal i

case is that it contests the seriousness of its offenses and the extent to which the i

owner-licensee was responsible for the violations ofits Radiation Safety Officer, j

.As a consequence of this line of defense, the Board adopts 26 all the following
findings proposed by the Staff in pages $5 to 64 of its brief:

%e floard finds dat PSI is the holder of NRC Hyprodact C-rials tjcense No. 24
24326 41, issued on Mardi 6,1987. The license authonics the use et % product enaterial
(iridium-192 and colmit40) for industrial radiography in devices approved by the NRC or an
Agreement State. he facdey where licensed materials are authonzed for storve is located
ni 1012 East 10th Street, Kansas City, Missouri. he use of licensed materials is Outhorized 5

at temporary job sites anywhere in the United States where the U.S. Nuc! car Regulatory
Commission maintains jurisdiction for regulanng the use of bcensed material.

he iicense identifu Mr. James llosack as the Radiation Safety Officer (RSO) and the
sule individual audmrized to act as a radiographer. No individual is authmised to act as a
radmgrapher's assistant, t

Mr. Roudebush was listed as the president and sole owner of the business identified as i

PSL llowever, the Board finds that the State of Missouri has no records of a corporation
named Piping Specialists,Inc., doing business in that State. See Attadiment I to Mr. Marsh's !

direct testimcw>y, ff. Tr. 591. Mr. Roudchush has admitted that no corpora 6on exists, owned ;

by him, under the name of Piping Speciahsts,Inc. Roudebush [rf. Tr. 9401 at 4, Tr. 981. ,

NRC Inspecor Mulay stated that during an inspection of PSI on March 21,1991, he ,

reviewed survey records and utibr.ation logs for the period of April 9,1990, through March
2,1991 (Rep rt, liahibit 15, at 1). he records were presented to him by Mr llosack as
a awnplete and necurate record of rad ographic work performed for the period.14 NRC |
Inspector Kurth stated that during an NRC inspectim on September 1718,1991, Mr. Ilosack
presented to him daily operation and survey reports as bemg cunplete and accurate (Report, ,

Exhibit II, at 1).
Mr. Kunh examined and cbtained a copy of the PSt radioactive material utilization kig ,

on September 17 and 18,1991, which was represented by Mr. Ilosack as being complete ,

and accurate (Report, Exhibit 11, at 1).
He lloard finis that during the period from August 8,1990, through December 17,1990, ,

the former PSI RSO (Mr. Ilosack) deliberately failed to maintain utihtation hig records
required by 10 C.F.R. I34.27; records of pocket dosirneter readings required by 10 C.F.R. |

5 34.33; and records, required by 10 C.F.R. 6 34.43, of surveys of radiographic exposure !

devices performd at the time of the storage of the device at the end of the work day.
Ilosack Iff. T . 2181 at 3,9. Tr. 271, bO2M he lhard aho finds that Mr. Ilosack, during *

1990 and .991, deliterately created and presented to the NRC, false radioactive material ,

!utilitatim logs and daily operation and survey reports because upon discovery of mgoing
, NRC investigations, records were fabricated to appear correct (Report, Exhibit 7, at 1). |

!'
De period during which records were not maintained corresponds to the period when die
13censee's persormel dosimetry service was interrupted due to nonpsyment of service fees,

i
I

16 We have made see nunts edaanal Annps. ;
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thus crmccalmg the fact that radiography was performed during periods when the Licensec's ,

1

persmncl were not wearing the required film budge or TLD. Tr. 260,269-70,362,466,834,
840. Mr. Ilosack stated that dosimetry service was interrupted at periods of time and the |
utilization logs were documented in such a way that there was no adivity recordai so that
the NRC inspecton would not notice (Report, Exhibit 8, at 8 9). lie stated that the records ,

were prepared to refico some activity to pacsfy tie NRC as far as things being adequalcly
dec when they were run adequately done (Report, Exhibis 9, at 16). :

1he Board also fmds that in violation of 10 C.F.R. 6 30.9, durmg NRC inspections on |

March 21,1991, and September 17-18,1991, the former PSI RSO (Mr. Ilusack) deliberately )

represented to NRC inspectors that the Licensee's utilization kg records, scords of pact i

dosimeter readings, and records of surveys of radiographic exposure devices performed at !
'

the time of the storage of the device at the end of de work day, were mmplete and accurate
ttwhen in fact those records were n a cornplete in that the records did not document the use

of radiograpluc exposure deviws during periods when the licensec's personnel dosimetry
service was interrupted due to rumpayment of service fees. Mr. llosack knew that the records ,

had tus been recorded daily as required, but had instead been fabricated *cn masse'' shortly {
before the inspections. llosack Iff. Tr. 218) at 3,9-12. Tr. 222-24,271,39498,453-57,
467,51517,80241,808M Mr. Ilosack admitted that he had deceived the NRC inspectors
during the March and September inspections of 1991 as to the cumpleteness and accuracy
of various PSI records. Ilosack [ff. Tr. 218) at 3; Tr. 921.

Mr. Robert Marsh testified that the review of the PSI utilization k>g revealed 41 dates of

entry for source utilization from April 9,1990, through September 11,1991 (Report, Exhibit ;

11 Attachment 1) while the Mobuy records akme revealed 48 dates of radiography work at
'

*
Mohay from June 14,1990, through December 20,1990 (Report, Exhibit 11), and 74 dates
of radiography work at Mobey from January 3,1991, through September 23,1991 (Report, i

Exhibit 12). Marsh |ff. Tr. 591) at 21 'Ihe Board finds that the utilization log also did ma
include the work performed for SOR Control on June 27,1991 (Report, Exhibit 20), nor |

idid a include the radiography performed at Wdliams Pipehne Company on June 28,1991
(Report, Exhibit 14, at 1). M. ;

h is an uncetroverted fact that various PSI records were fabricated in order to ensure 'i

that an incomplete system of records would appear to NRC inspectors to be complete. PS1's |

Answer to NRC's October 17, 1991 Order at I (Novanber 20,1991). See also Tr. 259,
269-70,362,36341,378 79,3&l 84,390-92,4M,834,840.!'

Mr. Rcil stated and the Board finds that during his emphryrrent with PSI, he was not
issued, nor did he wear any dosimetay (Report, Exhibit 1 Attaciuneras 1 and 2; Report, i

Exhibit 16, at 12). Mr. Reil stated that he asked Mr. Ilosack each week about obtaining
esimetry, and Mr.11osack put it off (Report, Exhibit 16 at 8 9,1617, and 55). j

Mr. Ilosack stated that Mr. Rcil was not provided wah TLD type dosimetry because
it was uncenain if Mr. Rcil would c4miinue in the employment of PSI, and Mr. Ilosack
claimed he did not bebeve Mr. Reil needed TLD. type dosimetry (Report Exhibit 9, at 38 }
39). Mr,11osack stated that Mr. Reil asked him several times for a 11.D budge and on cach
occasim he (Mr. Ikmack) put him off. lie explained that if dosimetry was obtained for Mr. i

Reil,it would raise questions on wby the license was not amended to include Mr. Red as a |

radiographer (Report, Exhibit 10, at 1).

*

U [limunne added by the floard ] We du mot specifically find that the documents, as presemed to the Staff, were
ma * accurate? See Licmsee's liner at 78-79. Ilowever, the records were prescated to crosse the impressinn that
they were bemg kept in an appmpriate, umely fashion - when they were ms Lep that way. And the records 5

were incomplete. We do mu consider this slight devisuon fmm the onginal darge to be sigmfuant. t

3"De ban! rmdified this paragraph befma adoptmg it,

t
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Mr. Roudebush stated that Mr. Reil did not have a TLD-type dosimeter when employed
'

at PSI (Report, Exhibit iE, at 25-26). As to the violation of 10 C.ER. I 34.33(a), the Board
f nds that on muldple occasions during the period of June 15, 1991, through August 4,
1991, the former PSI RSO (Mr. Ilosad) allowed a PSI empkiyce (Mr. Aaron Reil) to act ,

as a radiographer's assistant even though the empkryce was not wearing all the persarmel
!mmitoring equipment require <l by 10 C.ER. i 34.33. Reil lff. Tr. 204] at 2,3,5. Ilosack

Iff. Tr. 218) at 12. Tr. 21012,1034 37. In addaion, the Board finds that in violation of
License Condidon No.11.11, Mr. Ilosack allowed the duties of radiographer's assistant to
te performed by Mr. Reil during the time period mentimed above. Reil Iff. Tr. 2M] at 4. ,

llosack lif, Tr. 21 B] at 5. |

We also find that in violation of 10 C ER. i34.31(b), Mr. Reil did ma receive copies {
of the Licensee's operating and emergency procedures nor had he been tested as required,

, '
prior to performing the duties of radiographer's assistant. Ilotack [If. Tr. 218) at 5,9.

In violadon of 10 C.F.R. I 34.33(a), on muhiple occasions, we find that the former PSI
,

RSO (Mr. Ilosack) allowed a PSI employee (Mr. Scott % rush) to act as a radiographer's
assistant even though the employee was not weanng all the personnel monitoring equipment

Irequired by 10 C.ER, 6 34.33. Drush iff. Tr. 753] at 3. In addition,in violation of License
Condition No.11 B, we find that Mr. Ilosack allowed the duties of radiographer's assistant i

to be performed by Mr. Thrush during the occasions mentioned above. nrush (If. Tr. 753]
at 3. Tr. 755,764.

%e Board finds in violadon of 10 C.ER. [34.31(b), that Mr. Thrush did not receive
copies of the Licensee's operating and emergency procedures nor had he been tested as
required, prior to performing the duties of radiographer's assistant. Tr. 757.

Mr. Roudebush, when asked if he performed work as an assistant radiographer, spectf.
ically stated 'No. I don't perform work as a radiation assistant" (Report, Exhibit 18, at ;

!42). Mr. llosack stated that Mr. Roudebush's radiographie activatics would be defined as an
assistant radiographer (Report, Exhibit 9 at 27 30) and that Mr. Roudelaash was not truthful . !

when he told the NRC inspectors in September 1991 that he had operated the radiography
controls only one or two times (Report Exh; bit 9, at 30). Mr. Roudebush admitted tiuit
he had lied alxan whether he had ever been a helper or whether he had ever handled the
camera. Roudebush iff. Tr. 9401 at 19; Tr. 952. In faa, Mr. Roudebush cranked out the
radioacdve source in the camera many times. See llosack [ff Tr. 218) at 11. |

'

In violadon of License Condition No.11.H, on multiple occasions during 1990 and 1991,
we find that Mr. Forrest Roudehush acted as a radiographer's assistant although he was not

specificany named in License Condidon No.11.H. Roudehush iff. Tr. 940} at 15. Tr. 922,
1059.

[In violadon of 10 C.ER. } 34.31(b), we find that Mr. Roudebush had not been tested as
required prior to performing the duties of radiographer's assistars Tr. 922.

'

he Board finds in violarian of 10 C.ER. i 34.33(a), that Mr. Ilosack performed
radiography without proper dosimetry. Tr. 403 05. ,

'

Mr. llosack stated that although Mr. Roudebush had dosimetry available to him Mr.
Roudebush did not have the dosirretry with him while performing as an assistant radiogtspher ,

because Mr.11osaci did not believe that Mr. Roudchush needed dosimetry to help him (Mr.

Ilusack) perform radiography (Report, Exhibit 9, at 34-37). Mr. Ilusack stated and the Board
*

fmds that during about 25 percent of 1990 there had been no 7LD-type dosimetry available
to himself or Mr. Roudebush; however, radiography was performed (Report, Exhibit 10, at i

1). >

In violation of 10 C.ER. { 34.33(a), we find that on mul6ple occasions during 1990, Mr.
Ilosack allowed himself and Mr. Roudebush to perform radiography even though they were
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not wearing all of the personnel monitoring equipment required by 10 C.ER. 5 34.33. Tr. '

403 05, 823-26.
We 6nd, in violation of 10 C.ER. 6 30.9, that during the fonnal NRC investigative i

'innerview on October 16, 1991 Mr. Furren Roudelmh falsely denied that he performed
work as a radiographer's assistant. Roudchush Iff. Tr. 9401 at 19, Tr. 952. During the NRC
inspenim conducted on September 17-18,1991, Mr. Roudebush acknowledged that he had
attadied the control cables and guide tube to the radiographic exposure device and had used ;

the radiogragtic exposure devim to make radiographic exposures. Mr. Roodebush admiued
that he had lied at the October 16,1991 sworn investigative interview. Tr. 952.

"

It is an uncontroverted fact that Mr. Roudetmh, Mr. Ilosack, Mr. Reil, and Mr. nrush
acted as radiographers or radiographer's assistants without proper dosimetry. h is also an
uncontroverted fact that Mr. Foudehush, Mr. Reil, and Mr. Drush were all unauthorized
users of radiographic equiprnent in violation of 10 C.F.R. 6 34.31(b) and PSPs License
Condition No. I1.B.

SOR Cmtrol components were being radiographed on the first floor of PS1's Kansas
City Facihty on June 27,1991. Tr. 210-13,477 96,1064. h is an uncontrovened faa and
we 6nd that there were other instances of shooting on the first floor with large pieces of

'
em;pment that the NRC was not aware of. Tr. 485. In some instanas, these first. floor shots
were done during the day. Tr. 496.

Mr. Ilosack stated that he understands that to perform radiography at the PSI offices, the

activity would have to conform to field site criteria (Report, Exhibit 9, at 48). Ilowever, he
'

stated that he assumed what the safe radiation boundaries for the first floor would be based
on calculations he had used for the basement level,"with nadve stone construcdon, several

feet thick"(Report Exhibit 9, at 49) and that he did not maintain a proper barricade for the
"high radiation area or for the 6ve MR line"(Report, Exhibit 9, at 62).

he Board fmds that indigent, homeless persons were known to sleep around PSPs
Kansas City Facility. Tr. 637-40, 770-72, 897 900, 1063. Photographs of the PSI offces [
revealed that indigent persons frequently slept on the premises next to the building and the

^

grounds showed pedestrian and vehicle traf6c panerns in close proximity to all four sides of
the buihhng. Report, Exhibit 23.

Mr. Ray Iliersche testified that one had to be "crary" to take radiographs on the first ,

floor of PSPs Kansas City facility because of the potential to expose the public to radiation.
Tr. 681 82.

he Board finds that PSPs former RSO, Mr. Ilosad, did not perfonn a survey or set up
harricades or signs during any period when radiography was performed at PSPs Kansas City
facility. Report, Exhibit 9, at 62. Tr. 486,901,90A. Mr. Kurth's esposure rate calculations,
which conclude that signs and set boundaries were necessary during radiography on June
27,1991, are uncontroverted. See memo bound into record, If. Tr.1062.

De Board aho finds that Mrs. Reil was present on the night of June 27.1991, while her
husband was performing radiography on SOR Control components. Tr. 210, 215, 477 78
E97,1031. She did not have a film badge or TLD because PSI had canceled their visitor

'
badge dosimetry service. Tr. 405,06, 828.

PSI failed to post radiation area signs and set boundaries while conducting radiography at
the PSI offices. %e radiography created a radiadon field that extended beyond the exterior
walls of the building. Le Board finds that this radiation field overlapped with public access
frequented by indigent persons who on occailun slept near and against the exterior walls of
the PSI offim.

Mr. Roy Caniano's direct testimony on the dangers of industrial radiography is uncontro.
verted. "he radioactive sources used in industrial radiography are extremely dangerous and
can cause high radiadon fields in close proximity to the source, his can result in biological
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damage to a person or persons in a few seconds, and can Ne potentially lethal within a few
minutes of direct exposure." Caniano Iff. Tr. 5911 at 5. ;

- Mr. Ilusack gave a sworn statement to Mr. Marsh ort October 15,1991. Tr. 543. "Ihe
sw<,en staterners was an admission by Mr. llosad that he failed to futly comply with ,

NRC regulatims and PSI licensing requirements. In addition. the statement implicated
Mr. Roudebush in the falsification of records and in a conspiracy to prtwide false sworn
testimony to the NRC during formal NRC investigative interviews See Report. Exhibit 7.
Mr. Ilosack gave a sworn statement on the morning of October 16,1991, to discuss things
Mr. Roudebush and he discussed on the night of October 15,1991, and he gave a sworn j

statement in the afternoon of October 16,1991, to provide full disclosure of the facts as he 3

knew them. Tr. 544. See Report Exhibit 8.
i' 'lhe Board fmds that a meeting occurred trtween Mr. lksack and Mr. Roudebush on the -

night of October 15,1991, at Mr. Roudebush's home, llowever, the content of the meeting
is a matter that is in contnwcrsy.

;

V. FINDINGS OF FACT AND CONCLUSIONS OF LAW

We have reached our conclusions after examining the allegations in light of >

the written record, including our own examination of the lichnse conditions. We
have also reviewed the filings of both the parties.

We have reviewed the qualifications of each of the witnesses of the Staff of
the Nuclear Regulatory Commission and find that they are qualified to give the ;

testimony that has been received in this proceeding. |
[

A. Complete Responsibility of RSO ,

'

We reject the first portion of Licensec's defense, that the Licensee should
not be responsible for the acts of its Radiation Safety Officer (RSO) unless ;

the Licensce's pitsident somehow fell short of his obligation to supervise his
~

employee, ,

!
In other contexts, this proposition has some validity. Ibr example, in a

complex activity such as building a nuclear power plant, there may be many
violations without calling into serious question the effectiveness of management.
See, e.g.. Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant, Units
1 and 2), LBP-82-114,16 NRC 1909,1914 (1982); LBP-83-77,18 NRC 1365, !

1396 (1983) (holding that quality assurance deficiencies and difficulties do not
necessarily demonstrate a failure of" adequate overview and control" and do not
necessarily provide a reason to deny an opemting license for a nuclear power 4

plant).
.

,

However, in this case, Mr. Ibrrest Roudebush applied for a license with
i no prior training or experience in radiography." lie neither read nor signed

" Duws '!catimony or I;onest Roudchush, if Tr. 940. at 15.
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;

I

ithe initial license application, which was "obtained" by Mr. Ken Keeton and
prepared by R.D.- Donny Dicharry, a consultant.2o Mr. Roudebush may initially j

have believed that he was permitted to delegate all licensc-related responsibilitics j

to an employec; his involvement with his license was so slight that he did not ;

even read it at the time he submitted it, as is uvcaled in the following testimony

in Tr.1045:
.

!

JUtXiE HlIX'll: Did you read {your licensel . . before you amtied for it . . ? Did |
you read the apphcathn? 1

!MR. ROUDEBUSII: No air. I did na read the applicatim. Don Dicharry sutinitted it in
i

to Washington.
i

JUtXiE BtiX'll: And you never reviewed it? ;

MR. ROUDEBUSil: No sir.

'

Nor has Mr. Roudebush ever considered that he had any direct management

responsibility or regulatory accountability for PSI.2 ;

Some of these events are, of course, subsequent to the application for PSl's
license. Ilowever, they reflect to some extent what may have been considered - !

!when the license application was submitted. Ilence, it is understandabic that
Mr. Dicharry proposed that the PSI license contain a rather unusual clause, |

iand the NRC Staff apparently acquiesccd, although we do not know how much
explicit consideration was given to this point. Pursuant to 10 C.ER. 6 34.11(c),
which permits " delegations of authority and responsibility for operation of the j

program," the license said: ;

Mr. Ken Keeton (the RSol sill have complete responsdihty and authority to direct !

all aspects of the radiation safety program of the company. In addition Mr. Keeten is the ;

|manager of the company's radiography program [ emphasis addedl.
' (Speci6cally, Mr. Keeton's responsibihties shall include: Ifdteenlisted respmsibilities.

22seven of which begin with the term * administer."1

' i.

4

?

'
"Id at 4. soo also Tr. IMi,

|21Mr. kaudebush testified:

Qin How ws: your busmess orieration organized after Ken Keeton obtained a inenic for RT ;
I

testmg?
'

MR. koUDEBUSl1. I contmuod to manage the pipmg supplica business operaum. Ken Keetori, he
Tercey, and submaguent PSI RSos managed the radmgraphy gieration. With regard to PSI Inspectism's

|Radmgraphy operations. my solo snwolvement war so Aerp trati of Johr in progress, invoice for ork
' ;complored. enempt so sell redwgraphy services, and respond no RSO equipment and supply requests

(ww e i seas personally fundong the operatwn).
t

Roudehush Ihrect, rf. Tr. 940, at 5 (emphans supplind). .

!

01 Rep <rt d Investiganon, Case No.3 91-011,admiued Tr.108 (ol Report).1:xhibu 1, at 121 or 187. ,; 22

.) |
l

i
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Subsequently, the license was amended so that James llosack became RSO; but
the responsibility of the RSO was not changed?

From the circumstances surrounding the license and from its wording, we
!infer that Mr. Ibrrest Roudebush, owner-licensee, is responsible for all the

actions of PSI's RSO, to whom he delegated complete responsibility and
authority.2* 11 is standard hornbook law that:

t

in an agency relationship, the party for whorn aruther acts and from whom he derives
authonty to act is known and referred to as a "prmcipal," while the one who acts for and
represents the principut, and acquires his authority from him, is known and referred to as
an " agent." "Ihe agent is a substitute or deputy appointed by the principal with ptwer to do !

' '

*

certain things which the principal rnay or can do Pursuant to the grant of authority vested
in hirn by the principat. the agent is the representative of the principal and acts for, in the
place of, and insread of, she principal?

F

We conclude that Licensec and the NRC entered into a license agreement
in which PSI's RSO was fully cmpowered to act for it. 'Ihis did not mean, ;

of course, that PSI had no responsibility. To the contrary, it was extremely [
important that it exercise great care in selecting its RSOs because it was
completely responsible for them, having delegated complete authority to them. ,

NRC enforcement policy specifically provides: " Generally, however, licensecs 1

are held responsibic for the acts of their employees." 10 C.F.R. Part 2, Appendix
C, V.A.

We have considered the seriousness of the admitted violations in light of
the small size of this firm, which operated - under the nominal responsibility ,

iof its president - with only ane authorized radiographer and no authorized
'

radiographic assistants. 'Ihe violatkr.3 committed in a short span of time are
directly attributable to PSI's RSO.

We note that some of the violations were themselves serious: permitting i

unauthorized personnel to operate the rajiographic camera during an extended :

period of time, permitting people to operate the camera without proper radio-
graphic badging curing a several-month period, and - during one lengthy ses- !

sion on June 27,1991 - using the camera without properly marking boundaries
and without doing sufficient analysis or surveillance in admnce to ensure the

3safety of homeless peopic known to frequent the area of the shooting 26
We note Licensec's reliance on Commissioner llendrie's concurring opinion ;

in Atlantic Research Corp. (Alexandria, Virginia) CLI-80-7,11 NRC 413,426
*

U ol Ryort, liahilnt 1, at 15 or 187.
7'1: 1126 52,paswri, maains several duu ussions of why our ruhng unay be against pubhc policy. Ih=cver, +

none of the arguments or the pamos acems to us to be persusnive
D 3 Am Jur 24, Agrary 0986) CL st sW10 (foir.rmaen deleted; emphasis added).
26 h 47t> ft6
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(1980).27 Ilowever, Commissioner IIendric's unwillingness to impose penaltics
when violations occurred was limited to a situation in which "the licensee had'
exercised reasonable measures to select, instruct, and supervise the employce"
who was responsible for the violations. Peculiarly enough, it is part of PSI's
case that its president never instructed or supervised its RSO. Hence, the defense
suggested by Commissioner llendric cannot be successfully asserted by PSI. ,

11. Abdication of Responsibility by Licensee

Neither party wishes this Board to decide the case solely on the grounds |
set forth in Section A, above, an( oth want us to adjudicate Mr. Roudebush's
culpability or lack of culpability.za Ilis culpability also is relevant to revocation {
because it may affect the time period during which he might be denied
subsequent applications for a license. ,

Consequently, we analyze Licensec's principal defense, that Mr. Roudebush ,

exercised reasonable rnanagement control over PSI. In the next section of this
Decision, we will also assess his culpability with respect to some of the serious
charges assessed against him personally in the revocation order.

,

I. Conclusions

(Conclusions are presented first, in this section, for the convenience of the
*

reader. The conclusions are based on findings that are documented, with
footnotes to the record, in the subsequent sections, cach of which bears a subtitle ,

that indicates the topic covered in the section.)
'

We conclude that,' despite Mr. Roudebush's statements to the contrary,
the Staff of the. Commission regularly communicated with him about his
responsibilities as Licensce; he, therefore, had adequate opportunity to learn ,

about his responsibility under the NRC license.- Despite these communications
with the Staff, Mr. Roudebush never became an active manager, attempting even
to the present time to make his lack of interest in management an excuse for
not having controlkd the behavior of his RSO.

'

We find that there were occasions on which Mr. Roudebush was informed,
|orally and in writing, that PSI was responsible for violations. Nevertheless, he

never took enough personal interest to find out specifically what the violations ;

were or to institute any reasonable program to prevent them from occurring in
the future. |

,

f2713censee's Uncf at 33.
*2s Tr. I129 (staff). Tr.1143 (I.kensec). See also ir 1134-35, where Nnh pnues wish the nosrd to daanmne
!

^ Mr. Roodebush's culpability. Nue. N> wever that the staff tried thm case wahout mecing item 7 in the license.
Ti 1137.

,

P

.
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We also find that the NRC required PSI to promise that Mr. Ibrrest Roudebush !

would perform " quarterly audits of records." Mr. Roudebush testified that he ;

did not know about that promise. Ilowever, we accept the testimony of Mr. |
Hosack that Mr. Roudebush did know. Mr. Roudebush could have complied
with that promise simply by making a checklist of compliance items from the ,

license and dolcrmining that each was fulfilled, but he did not do so. |

We conclude that Mr. Roudebush did not fulfill his audit responsibility.
During the Evidentiary licaring which we conducted, Mr. Tercey testified

that he educated Mr. Roudebush concerning the daily utilization log, including ,

*

how to fill it out and how to verify it by comparison with billing material.
Mr. Roudebush also demonstrated his knowledge of auditing techniques during ,

the hearing by voluntarily compiling (in only a half-hour) a list of invoices
against which utilization logs could be checked. Prior to the October 1991 audit _;

by the NRC, he also demonstrated that he knew about the significance of the |

relationship between invoices and utilization records by asking his bookkeeper ,

to pull all the invoices and give them to Mr. Hosack to help him in compiling ;

irecords.
Mr. Roudebush gave invoices to Ilosack at a time when he knew that they

-

were to be used to fabricate some utilization records, which he knew were ;
'

required to be completed at the time the work had been done. Mr. Roudebush's
repeated " nagging" of Mr. Hosack about whether his records were up to date

'

indicated his awareness that Mr. Hosack was poor in his recordkceping practices.
'

Yet, despite both his knowledge of how to do so and his nagging suspicion that
~

he needed to do so, he did not audit the recordkeeping practices of Mr. Ilosack."
In addition, we find that Mr. Roudebush was responsible for paying for j

the processing of TLD badges, yet on several occasions, he failed to pay in
a timely fashion and dosimetry service to PSI was terminated, lic knew, or
should have known, that there were periods during which there were no valid j

hadges for a radiographer to use. Similar gaps had occurred during the time
'

Mr. Tercey was RSO, and the significance of those gaps was clearly explained
to Mr. Roudebush, who understood them. Nevenhcless, radiography work went
on with Mr. Roudebush's knowledge.

"Wuh respect to Ps!'s defense of "reasonabic management practice " we do not cmaider it to be rusonable rm
Mr. Ruudehush to asm.re the NRC that he trusted the accuincy of Mr. Ilusad's records, lie knew enough of Mr.
Ilosad's recadkeeping practicca to know the need to complete his own audit before acceptirg the accuracy or
cumpleteness of those records.

There was another reason why a reasonable vnanager would have distrusted Mr.11asack: . his danansusied '
wahngness to deceive government officials. During the first 6 months that Mr. Ihmack was cmployed by PSI.
Mr. Roudebush undersund that Mr. Rmack was conunuing to coucet unemployment insurance iDegally, frorn the
sute of Texas. sulmequently, there also were casa payments of salary to Mr. Ilesad and a sizeable cash payrnem
to Mr ikmad disguised as a loan, of a downpsyment on Mr. Itosack's house.

IUnder the circumstances it was particulady egregious for Mr. Roudebush to assure an NRC inspector Mr.
Kunh. that the utilizaban logs were wmplete. lie had 4hrect knowledge that they probably were ont compicio !

and he had every reason to dartrust Mr. Iloaad's wDhngness to comply with the law. 1

!

'
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Furthermore, Mr. Roudebush used the radiography camera himself, when he !

knew that Mr. Ilosack was the only one authorized to do so. lie and Mr. Ilosack i

both interviewed Mr. Aaron Reil, whom they decided to employ so that they [
'

could ascertain whether he might become a second radiographer. We conclude
'

that he knew or should have known Mr. Reil was going to handle the source,
contrary to the provisions of the license. He also knew that Mr. Reil should

Ihave been added to the PSI license; but he failed to do so because of the cost,

of making such an addition.$o
'

Mr. Roudebush testified that he did not know the regulations and should not
bc responsibic for knowing them. Contrary to his testimony, the record shows ;

that he was frequently informed of his obligations by NRC Staff. Moreover, the ;

regulations are not particularly lengthy or complex. They were accessible for |

him to read. lic should have read them himself or found a trustworthy means |

of educating himself in their meaning. !

We fmd, however, that the Staff did not meet its burden of proof with respect (
ito its allegation that Mr. Ilosack and Mr. Roudebush conspired to commit perjury
ion the evening of October 15,1991. The only clear instance of false testimony

occurred on the following day, when Mr. Roudchush incorrectly stated that he
ihad not acted as a radiographer's assistant, but this was not the result of the

meeting between Mr. llosack and Mr. Roudebush.
Despite our inability to sustain this portion of Staff's charge, we have [

concluded that the Staff has carried its burden of proof on its entire case. Mr. :
Roudebush's abdication of management responsibility was not reasonable.31Mr. !

'
Roudebush's abdication of management responsibility requires that the license

|be revoked. Dem is no way to ensure, bcsed on past conduct. that Mr. -

Roudebush could be trusted to conduct safe opcotions that comply with NRC !

regulations.
,

,

2. Staff Spoke to licensee
_

i

Mr. Roudebush testifled that he was unaware of his management responsi. ,

bilities because the Staff of the Nuclear Regulatory Commission never spoke to j

him personally but had always spoken to his Radiation Safety Officer. Ile said: r

i

I

* We accep the credibility or thm carher a.an- meantmy as opposed to Mr. Roudehush's laict attengt so retract i

it Tr.1119.
* San 7 hiss Mil, Island, Al.AH 712. swwa.19 NRC st 120608.

lienrace's Drier, sysra. at 37. argues that if Mr. Roudebush had tried to tc11 the Rs0 how to do radugraphy.
he would have imen m violatism or regulations because his Rso had complete respmsibility rar radiagraphic
safety llowever. Mr. Roudebush always had the power as ownerfresident to suspmd operanons or to fire his ,

Rso. Furthermrire. he had the power or persuasirst lie could s! ways have suggested what he themght cornplied
with the law and asked nr his RSo daaagreed Cr. he cradd have cheded with the NRC about his quesnm and
then attemped to petzuade his RSo.

176

- . , _ _ ___ ._ . _ _ ,. __ -- _



. . . + , - -- - - - . - - - . - - - - - .. - - . . ,.-

.

t

(

!

I shmid also mention that September of 1991 was the first time that anyone fr(sn the
'

NRC had ever telked to me about anything. In att of the previous NRC Inspecuans, all
unnmunications were t>ctween PSI's RSO and the NRC investigator. As far as I know, PSI
passed all of its previous NRC Inspections without any problem.32

flie also said,'at Tr. 957 58:

(Njone of the inspectors came tack to me and set down and talked to me atmut any
deficiencies at alt. The only time that the inspectors even spent any time with me
at all is when Mr. - Michael back there (pointing to Mr. Kurth), came in with sometmdy
else. whidi ! cann(d remernber, and spent any length of time, and we didn't spend any length -i

iof time ihm, sir.

We find this testimony of Mr. Roudebush to be untruthful. On redirect, Tr.
1093. Mr. Roudebush admitted having conversations with the NRC when the '

Nuclear Regulatory Commission had amended the PSI license so that it would
no longer be authorized to train peopic for radiographic responsibilitics. He
also admitted contacts with the Staff after cach RSO quit. Furthermore, after
Ray llictsche quit, he remembered the Staff telling him not to open the vault

'

since he was not authorized to do so,

13ut we are convinced that Mr. Roudebush had far more extensive c(mtacts
with the Staff than he admitted. At Tr. 2%, his former RSO, Mr. Tercey - i

whom we find credible - testified that ,

,

Mr. Jim Lynch lof the Staff! gave the first inspection on the license within 90 days of the
liceme and he sat .Mr. Kecion and Mr. Roudebush down and e plained several things et |

importance to them tudh, in great detail. At least a whole afternoon. ;

!

At *R. 297, Mr. Tercey also said that he knew that he and Mr. Roudebush werc
told that they were both responsible but that:

Whether it was in terms of management responubilities or what, , Mr. itoudebush did ;

claim that he wasn't aware of a lot of things and Mr. Lynch emphasized upon the fact that he

was d,e president of the cornpany and that these were things that he had to he knowled eableE

of.

Mr. George M. McCann of the Staff also testified, at Tr.122-23, that he and
Cassandra Frazier of NRC visited PSI in persons 3 to review the qualifications
of Ray liiersche, in about August 1988. At that time McCann

,

12 kmuiebush. ff, Tr. 940, at 12.
33 See sl.m Tr. U1-32,13s.
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specifically discussed with Roudelmsh the need for rnanagement involvement and oversight
of that program. Aral une of the license conditions incorporated in that license talks alcut 1

management involvement.

See also Tr.130-31. j
Up to the present time, based on his testimony at the evidentiary hearing, ;

'
Mr. Roudebush has not acknowledged that he had managerial responsibility and
that he did not institute programs designed to correct problems."

I
We find that Mr. Reudebush abdicated all management responsibility. Con-

sequently, it is not surprising that we also conclude, for reasons discussed below,
that Mr. Roudebush failed to exercise reasonabic management oversight and that |
he sometimes directly participated in illegal practices. [

'

|
3. licensee Was Told of Violations

'
Mr. Roudebush testified that he had not been notified when the Staff found

that his firm had violated NRC regulations, llowever, before Mr. Roudebush
testified, we had heard cmdible contrary testimony - from Staff witnesses and
former employees of PSI - that Mr. Roudebush was told that his company . ;

had committed violations. IIis professed ignorance of violations by PSI is not |
believable in the face of the substantive weight of contrary evidence. It seems |

probable to us that his testimony is purposely inaccurate. See also ff. Tr. 975, [

Staff Exhibits 7-12. L
'

We find the following testimony and records more credible than Mr. Roude-
bush's statement concerning his not being told of violations. Mr. Joseph Tercey, ,

a formcr RSO whose veracity we accept, testified that Mr. Roudebush knew of
the three violations found in the June 24,1987 inspection and that Mr. Roude-
bush also saw PSl's response to those violations. Tr. 314. . . ;

In Staff Exhibit 9, ff. Tr. 975, Inspector Toye Simmons' March 29, 1989
through May 10,1989 Industrial Radiography Inspection Field Notes (covering ,

events that occurred in May through April) show that Mr. F.L Roudebush,
president, was the only person contacted with respect to action on a previous
violation and on a new violation. . ;

"Staff Exhibit 12, ff. Tr. 975, shows that on February 15, 1990, the NRC
wrote to the attention of Mr. Roudebush about discussions with Mr. Ilosack
("11osack"), listing four new violations and requiring an answer from PSI. {

' Similarly, on May 17,1989, according to Staff Exhibit 11, ff. Tr. 975, the NRC
wrote to the attention of Mr. Roudebush stating that a routine inspection had no ,

further questions about the apparent violations found on July 10,1987. Exhibit

,

8 i
Su nate 21. alme.

!
t
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11 also attached a new notice of violation (NOV) stating that "two individuals ;

using iridium-192, performed radiography alone without the required training." |

Staff Exhibit 8 ff. Tr. 975, was shown to Mr. Roudchush. It is a field |
note, signed by Inspector James L Lynch on June 24,1987, stating that an exit ;

interview had taken place. When it was shown to Mr. Roudebush, he denied i

that the exit interview happened.35 We have considered this testimony of Mr. ;
Roudebush and, in light of the many other failures of his memory and at least 3

one instance of a sworn false statement, we accept the evidence contained in -{
the written field note. ,

With respect to NRC letters mailed to Mr. Roudebush, it is possible that he
5never read the mail addressed to him. If so, this would itself not be a Itasonable -

management practice. Ilowever, Mr. Roudebush testified that he did read letters
addressed to him.36 As we reflect on this testimony, we conclude that either Mr.

,

Roudebush does not open his own mail even when it is addressed to him, or he
does open it but does not remember what is in it, or he remembels it and lies j

about it. In any of these cases, he has not fulfilled his obligations to manage j

his firm in a reasonable and trustworthy manner. ;

VS considered the possibility that Mr. Roudebush read his mail but did not |
'

understand the importance of violations. But even this possibility is contradicted
by reliable direct testimony. At Tr. 299-301, Mr. Joseph Tercey testified that
in the first inspection, 90 days after licensing, on June 16, 1987, there were ..

"significant dings" and that he had to impress on Mr. Roudcbush "as to the

35 Tr. %t

JUDGE BIDCil . Ilin the nine says that you were at the cut interview. whwh means that the
irspeaar's note says that you had an explanation oflus preliminary rindmgt

'lltE wr!KEss; No. sir.

JUDGE BIDCil. li duin't happen? ,

'lllE WITNESS: Never' Neved h
36 Tr.959 R

Q- D2d you - and you just tesufied Gm you had no correspondence wnh the NRC. You left u
unnpletely up to your Rsos? (

At well when currespondence cume in for the inspectinns. I make sure that ilosack gets a. yes. [

Q. Did you ever read the cwrespondence? !

At Normally my procedure is. when it carnes to an inspection, I let him handle it. .;

Q: so you never read the concapondence. you just handed - {
A: well there's correspondence I'm sure I've read swer a period of time naturally.

-

....

!RDGE BlDCII: I weald Lke to ad brst. is there any difference as to whether you've read it. as
to wheiher it was addressed to lurent Roudehush or not? If it came in your name would you read it?

11IE WrrNESS: No, Norma!!y, if it cwncs to llosad. I usually put it on his desk.

R'DGE BIDCII: No. I didn't say if a came to llaad. If n's addressed to you. Ibrrest Roudchush,
would you read u?

TIIE %TrNLss: Yes. I would open it up and I would read it, sir. i

'[
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severity of what had happened." We find that this discussion did take place
and that Mr. Roudebush understood the significance of the violations that ,

'
were assessed. We conclude that Mr. Roudebush understood that violations
of NRC regulations were important. Ilis failure to ensure that all violations j
were corrected was unacceptable management practice. ;

i

4 Quarterly Audits of Elecords |

At one point, to be discussed below, PSI made a formal commitment to the i
Nuclear Regulatory Commission that Mr. Roudebush would conduct quarterly |
audits of PSl's records. We are confident that Mr. Roudebush knew of that !

obligation because NRC Inspector Samuel J. Mulay, ff. Tr. I16, at 20, of his j

joint direct testimony stated: - i,

!

Mr. Roudetah indicated that periodic audiis of the RSO had been conducted by him (Mr.

Roudetmh)." ;

!

We infer, from the fact that he did not question his obligation to conduct such |
audits, that Mr. Roudebush testified inaccurately, at "It IN647, that he never !
knew about the March 26,1990 letter in which PSI promised that Mr. Roudebush |
would make periodic audits. We accept as truthful Mr. Ilosack's statement, ff. :

Tr. 218, at 2, that liosack checked with his boss before he requested the NRC to I
*

amend the PSI license to require quarterly audits of records by Mr. Roudebush.
We accept Mr. Ilosack's testimony that the request was submitted by liosack "at j

the behest of Mr. Roudchush."" We are convinced that it is consistent with Mr. 1

5Ilosack's relationship to Mr. Roudebush, who was his boss, that he would have
obtained approval before making a promise to the NRC about Mr. Roudebush's - [

obligations. ,

1

'

S. Failure to Fu{ fill the Audit Responsibility

As we have just discussed, PSI agreed that Mr. Roudebush would conduct
'

quarterly management audits." Since Mr. Roudebush testified, at Tr. IN6, that -
he did not even know about his responsibility to conduct periodic audits, it is ,

clear that he did not fulfill that responsibility. 'It 173.

!

U ses sisa Tr.162 and aIno the tesumany of Michael Kurth, rf. Tr. $91, at 18.
"Mac that the March 26.19W leuer was the mpired mpmac of Ps! to the February 15 leuer imm the NRC !
to Mr. Roudebush concenung a acnes of violations Became that letter wu addressed to Mr. Roudebush, he ;

!had every arasan to kww that a response would be made and to demand, as a seasonable manager. to see that
Iresponec, We conclude that he actually saw the response submined by his employee and promising action by him.
i" letter af Marvh26.1990. signed by Mr. James llamatk. 01 Report. Lahihtt I et i86 uf I87

|
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in addition, we do not think it would have been that hard for Mr. Roudebush
i- to fulfill his obligation. NRC Inspector George McCann testified, at Tr.173,

that the way you do a management audit is by:

periodically accianpanying [ radiological personnel}, and that's why we ask for field accom-
paniments. In the opplication it talks about a field accanpaniment, that's typically by the
radiatim safety officer.11ut if - that's the mly way you can do it, is to accompany, to ;

observe. That's the way you do anything, whether you're the manager of a company or j

an inspector, you observe and follow up on indicatims that may not look correct. You a

look deeper. You know, I don't rely on someone telling me something necessarily,
particularly if I feel there's a problem.

4

NRC Inspector McCann also testified, at Tr.166-67, that it would have been an
adequate audit if Mr. Roudebush had made a check. list of his license conditions

'

and had determined that cach had been met. This is a task that we conclude is
well within Mr. Roudchush's capability."

Indeed, at Tr. 1055-57, Mr. Roudebush, according to his own testimony,
conducted an audit. lie took only a half-hour to make a list of invoices that
could have been used to check against the utilization log to see what entrics
in the log were missing. Furthermore, reliable testimony at Tr. 3024M, from
Mr. Joseph Tercey, shows that Mr. Roudebush was fully educated by him in the

'

Icarly days of the license in the different types of paperwork and how to pull
billing material to verify the accuracy of that paperwork. Furthermore, at Tr.'

304, Mr. Terccy testified that, "to my knowledge, in '87, he [Mr. Roudebush] i

understood what a utilization log was and what its purpose was and how to fill .i

it out."
Because of his knowledge of the paperwork requirements, we also conclude j

that Mr. Roudebush knew that the records presented to the NRC investigators
in September 1991 were incomplete. Hence, he lied to the NRC in the course |

of that investigation. We credit Mr. Kurth's testimony, ff. Tr. 591, at 22, that:
:
:

On several occasions, Mr. Ilosad was asked if the utihzation togs presented to me were .I
canplete. Ile said,''Ves." Mr. Kaudelmsh was asked several times during the inspection if
the utilizarian logs were conplete. lie responded that Mr. Ilonad performed the radiograph ;

work and he was the one who kept the records in order. I!c indicated that he trusted Mr. ,

llosack and that the records should be compicie. {
|

'
Mr. Roudebush acknowledged, ff. Tr. 940, at 6-7-

]

I

-1

# Mr. Itsdebush econmpanied Mr. Ihmad to ric1d locathms an numcrms occashms and acted as a radiographer's
assistant, contrary to the hcense and to NRC regulatims. On those occashms. Mr. Roudebush acted as a subordinate
to Mr. Ilmad, theney seversing the ordinary hnes or respnnashihty and accmntabihty. Ilad he chwen an, he i

'
cmid have used these occasims to auda Mr. Ilosack.

l
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I was always concerned about Mr. Ilour.k's umscientkenness in hnishing necessary paper.
work because I frequently had to nag him alcut turning in information necessary to prepare
invoices. ! spent a umsiderable amount of energy remindmg Mr. Ilusack to make sure that
his paperwork was cumplete and up to date. ;

Furthermore, he never had to nag Mr. Tercey, whom he knew to be up to date
(Tr. 303). Interestingly enough, in an answer designed to show that he did not
know how to verify utilization logs, Mr. Roudebush showed that he knew that
these logs could be verified by comparison to billing records. Ilis testimony on - ,

this point, ff. Tr. 940, at 10-11, was:

Ql9: What is your involvement with PSI Ingection's utilization logs?

IA; I have never reviewed these logs in connection with any of PSI's RSOs. I have no basis
- evtm if I tried to review the utiliation logs - for judging the completeness or accuracy

*

of the utilizathnn logs. To "wrfy" thne logs. I wouli han to pull all o|PSTs uriowr
billing fdes and other client information and compare thne materials with the utdization
togs. [Ernphasis added.] Even if 1 took this step,I'm not sure I would reatly be able to tell
af the utilization logs were complete and accurate,

As we have already stated, we are convinced that Mr. Roudebush knew how
to fill out the utilization log. This included the requirement that _it be donc
simultaneously with the work reported on the log. We also conclude that if the ,

utilization logs were up to date there was no valid reason to pull all the billing
for the purpose of verifying utilization logs. llence, we conclude that when Mr.
Roudebush asked Mr. Garcia to pull billing files so that utilization logs could
be updated, Mr. Roudebush knew there were serious deficiencies in those files.

We accept the testimony of both Mr. Ilosack and Mr. Garcia, bookkeeper for
PSI, that Mr. Roudebush personally asked that the billing records be pulled and ,

given to Mr. Ilosack on the eve of the NRC's Fall 1991 inspection. Tr. 453, - 3

460, Deposition of Jesse Garcia (7Y.10-11). We are convinced that this request
~

showed that he knew there were serious deficiencies in the records. It also
shows that he knew that checking the daily log against billing records was one
way to audit it. Consequently, we accept as true the testimony of Mr. Ilosack
that Mr. Roudebush knew that the records were not being maintained properly. !

Exhibit 8 to the O! Report at 18-19.

6. IJcensee Knew Work Was Done Without Radges ,

Mr. Roudebush denied knowledge that work had been scheduled at times that

badges were not available for personnel that were required to have th:m.
- *

;

,

C
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llowever, records of PSI's radiography company indicate that the dosimetry
#

service was allowed to lapse from August 8 to December 19,1990.'' We accept
as truc Mr. liosack's testimony that it was Mr. Roudebush's responsibility to pay
for this service but he nevertheless allowed it to lapse. Exhibit 19 (payment by 6

Roudebush); Tr. 398-99,407.*2 Furthermore, work continued during the period |

of lapsed coverage, and Mr. Roudebush - as owner - necessarily knew that 1

the wofk was continuing without badges, which Mr. Roudebush knew were
required by regulations. Tr. 665 ff.,676 (lliersche). Nor was this the first time
badging had lapsed; it had occurred when Mr. Tercey was RSO. Tr. 327-29. ,

Given the small amount of money involved in having current badges, we are ;

puzzled why these lapses were permitted to occur, but we conclude that despite
the irrationality of this occurrence, it did happen.

7 Licensee Acted as a Radiographer's Assistant ,

Although he knew he was not listed on the license as a radiographer or ,

radiographer's assistant, Mr. Roudebush knowingly acted as an assistant.'' In a
'

sworn deposition, found in Exhibit 18 to the 01 Report at 33, Mr. Roudebush
correctly reported the Staff's action against PSI in 1988. lie said:

You come back and says,"you cannot, cannat approve any radiographer unless it conics
through us first because n're taking that away from you. I should have bwn gut on"

the license in 1988.

Nevertheless, in March 1991, Mr. Roudebush assured Mr. Samuel J. Mulay of
,

the NRC that he had not acted as a radiographer's assistant Mulay Direct, ff. Tr.
I16, at 22-23. 'Ihen, at Tr. 626-27, we learn from NRC inspector Kurth that Mr.
Roudebush admitted during the September 17-18, 1991 inspection that he had
undertaken activitics involving the source. It was Mr. Kurth's opinion, which is
consistent with other testimony, that when Mr. Kurth told Mr. Roudebush that
he should not be doing that,"He didn't appear surprised."

"Ihc next significant event concerning activitics as assistant radiogr:ipher
occurred immediately after the inspectors left. IIcre is what occurred, according
to Mr. Roudebush, ff. Tr. 940 at 16:

41 fishibit 19 to the o! Report
42In licensec's Bnef at 75, rtndtng 2LM. refercrue is made to a leuct addressed to Roudctush. apparently relatmg
to nuripayment for hedgmg. licensce's t*sief comments that ''there was no testimmy to suppan that Roudchush
read the leuer or would have understood na signiricance." We do run accept this defense argument. ticensee is
responsible for reading ha mad well enough to know whether he has faded to pay for essential safery services.
Furthermore, we rmd that Roudehush dW know that badges were required for lu:mued work.
'IAmendment No. 02 to the licenr.e. Aprd 27.1989. made Mr. James A. Ihmack the only person authonied enher
as a radingrapher or a radingrapher's assistant 01 Hepart at 79 uf 187.

.
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Aher the inspectors left [after the September 1718 inspecdon], hm llosed told me that ] :'
had " killed him" by saying that I had touched the radiographic exposure device. ] became

'
upset because I didn't understand - and I'm nca sure that I yet underswd - how I could be
rettiving "on-the-job" training without ever touching the radiographic caposure device. .

i

We find that the portion of Mr. Roudebush's testimony concerning his lack of i

understanding is not credible, llowever, we do accept that he did not understand
how serious this admission of his might prove to be. In light of that new ;

understanding of seriousness, we do understand that he would perjure himself
-

in October 1991 rather than continue to admit this damaging information. licre
is what Mr. Roudebush said about his lying under oath: '

Q: Well you also went in there and lied. Mr. Roudebush, about whether you had ever been
a helper or whether you had ever handled the camera.

A: Yes, I did.

Q: Why did you do that,
i

A: Well,I was a little bit nervous un that day naturally. and I just thought that this is the
question I should answer in the way that ilossck would want me to answer it. ;

F

We know of one other instance in which Mr. Roudebush conspired with j
Mr. Ilosack to cover up it!cgal activity. IIc also lied about that event under i

cath. (See note 44, below.) At Tr. 1094-95, Mr. Roudebush testified that he
cooperated with Mr. Ilosack to conceal the fact that the radioxtive source was
being stored in the PSI truck's safe, rather than in the office safe, where it was
required to be kept. IIere is what Mr. Roudebush had to say about the incident i

at Tr.1095:
.

i
'

lie [licsack] says *Roudy, I don't have the camera in the vault. Can you stall Mr.
WidemannT* And I said well I'll do the best I can. . So he [Ilomack] came in late '!'

at night, that night. to put the camera in the vault, you know. . But Mr. Horack aII the
time had the camera in hit truck and i duln't realize it [that it was illegal). . Tr.I111 i

[emphas.: added]. We always had in the tmck a leaded box where the camera is sitting, you
know, and he told me -Ilosack told me that it's safe as long as it's locked up, We've got
two locks on it and it was safe. .

On closer questioning, however, Mr. Roudebush admitted that he knew that
having the camera in the truck was illegal."

" Tr.11001 I .
JUDGE B10CII; la that true as to his ma having the source in the safe when the NRC inspector ,

came for the wipe test?

A: Yes. sir.
(Continued)

,
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8. Licensee Knew Reil Acted filegally |
'

Mr. Aaron Reil was hired to work for PSI, as a future radiographer, after
interviews with Roudebush and Ilosack, Tr. 206,1032. Mr. Roudebush assumed ;

that it was part of Mr. Reil's work to crank the source on the camera. "IY.1033. |
Testimony by Aafon Reil corroborates that Mr. Roudebush knew that Mr. j

Reil was opefating a camera, in violation of the license. Reil Direct, ff. Tr. 2(M.
'

at 4;'lY. 210. We also find that Mr. Reil requested a film badge directly from
Mr. Roudebush but was not supplied with one. Tr. 208-09. In addition, based i

on the testimony of Mr. Ilosack, whom we believe on this point, Mr. Roudebush {
knew that Mr. Reil was used as a radiographer's assistant. Ilosack, ff. Tr. 2(M, ,

at5. - ;

!

9. Conspiracy to Commit l'erjury

Contrary to StalT's allegation, we are not persuaded that Mr. llosack and |

Mr. Roudebush conspired, on the evening of October 15, to commit perjury. At
Tr,877-90, Mr. Ilosack describes the entire October 15 meeting under cross-
examination. The principal theme of his testimony is that he "just wanted to get
out of there." 'IY. 877, 888, 889. Generally, Roudebush asked questions. On ,

one touchy question, Roudebush's work as an assistant radiographer, llosack ;

i

JUDGE BIIX'll; You thought that at was proper not to have it in the safc7

.A: I didn't know - wasn't aware that it was not in the safe. i

JUDGE HIIX'll. At that pmnt. did you krunw that he'd done somedung wrung?

A: No.
JUDGE BIIK'll: Why is it that he asked you to dday the inspector so the inspector wuuldn't find f

mi about it?
'

A: I scally don't know. str. I mean in case that he wanted to be thac when they came diere. as far
as I know. Ib I tinderstand this questum? {

iJUDGE litDCII. You think it's okay to leave the snurre mtside the safe?

A: No, sir.

IUDGE BIIX31: So 6d you know scunething was wrnng? ' |
I

A: Yes. air.
JUDGE Bt DCil 11ut just a few monmita ago you said ym didn't know he'd dune anythmg wmng.

A: I &dn't undemand the quesuon. what you were referring to. I'm saymg that yes,I do know that |
he was doing wrong, baause he told rne that this camera had to be in the safe cach and every nigN sfter i

rach shot. 1

In addition, Daoct Testimony of Aaron Red, ff. Tr. 204, at 3. in& cates that Mr. Ilosack may have regularly I

taken the source home in his trui We fmd that Mr. Itosack 6d so during the time he worked with Mr. Red, ]
altluangh we do not cunaider this ftndmg nemsaary for the revocauan of the license.

We nine that taking the sourse home was contrary to ticense Cundium 10. 01 Report. Exhihit I at 83 of 187; )
it was also mntrary to han 9 of the license Apphcatmn. of Report, EahiNt I at 140 af 187 ("[t]he facibly . ,

will be used as the permanent STORAGE facihty for all bcensed radioactive matenals when not located at (or
being transported to) temporary job sites").
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said he advised Roudebush to tell the truth. 7here is no testimony that Mr. !
Roudebush suggested lying about any particular issue. j

10. Clear and Convincing Evidence

'lhe parties have contested the appropriate standard for weighing the evidence |

in this case. The Staff would have us decide by a preponderance of the evidence. j
Licensec would have us decide against it only tused on clear and convincing ,

evidence. ;

'lhe ordinary rule in Commission proceedings is to determine a case by
the preponderance-of-the-evidence standard. The only exception brought to ;

our attention was in Inquiry into Three Afile Island Unit 2 Leak Rate Data
Falsification, LBP-87-15, 25 NRC 671 (1987), ag'd. CL1-88-2, 27 NRC 335

.

(1988). In that case, in which there were issues that could reflect on the i
#

reputation of an individual - as in this case - there also was a 7- to S-year
delay before the matter came to trial. In that case, the Board used its discretion j
to apply a " clear and convincing evidence" standard. ;

We do not choose to follow this precedent in this proceeding. In this case, !
!there is no substantial delay in time to muddy the waters. In addition, we

are convinced that the public interest in safety should be weighed heavily in
,

this case and should cause us serious concern about changing the standard of
evidence to protect an owner-licensee whose actions could have serious safety ,

repercussions.
>

llowever, the dispute about the standard of evidence is not important to the ;

outcome of this case. Every fmding we have reached is based on clear and !

convincing evidence. Additionally, we find that the evidence fits together in a
fabric that compels the result we have reached. !

i
,

VL OVERALL CONCLUSIONS -

!

We conclude that there have been extensive failures on the part of PSI and f
Mr. Ibrrest Roudebush to comply with NRC regulations. The Board finds that
the Licensee has failed to act as a reasonable manager of licensed activities, |

failed to detect and correct violations caused by an employee, willfully attempted f
to conceal violations from NRC Staff, and given untruthful information to the 1

Staff during its inspections and investigations. Moreover, we find that Mr. i

Roudebush was untruthful in some aspects of his testimony both during a formal 'i
!investigation and before this Licensing Board.

'lhe Board therefore concludes that the Staff has carried its burden of proof ;

and has shown that there is no adequate assurance that the Licensee can be !

relied upon to conduct safe radiographic testing operations and to comply with
!

$
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ICommission regulations. If these conditions had been known at the time of
original license application, the Staff would have been justified in denying :

the application. The Atomic Energy Act of 1954, as amended, and NRC ,

enforcement policy, set forth in 10 C.F.R. Part 2, Appendix C, provide that !

the StafT may revoke a license for any reason that would cause it to deny a j

license in the original application. Accordingly, this license should be revoked. j

The Board finds that the Director's decision to revoke the byproduct materials ;

license of PSI and Mr. Ibrrest Roudebush should be sustained.*5 !

!

VII. ORDER )

Nr all the foregoing reasons and upon consideration of the entire record in
this matter, it is this 8th day of September 1992, ORDERED, that:

1. The Order of the Staff of the Nuclear Regulatory Commission, dated ,

April 22,1992, and titled " Order Modifying Order Suspending License (Effec-
tive immediately) and Order Revoking License,"** is sustained. i

2. Byproduct Material License No. 24-24826-01 is revoked.'

3. This Initial Decision is effective immediately. In accordance with ,

10 C.F.R. 9 2.760 of the Commission's Rules of Practice, this Order shall [
become the final action of the Commission forty (40) days from the date of its [

'

effectiveness, unless any party petitions for Commissica review in accordance
with 10 C.F.R. D 2.786 or the Commission takes Irview sua sponte. See 10 -

C.F.R. f 2.786, as amended effective July 29,1991 (56 Fed. Reg. 29,403 (June
27, 1991)).

4 Within fificen (15) days after service of this Decision, any party may ;

seek review of this Decision by filing a petition for Irview by the Commission i'

'

on the grounds specified in 10 C.F.R. 6 2.786(b)(4). The filing of a petition for
!

O We uphold the Director's dectzian to rev,Ae the PSt beenne. our ressaning and (mdmgs generally agree with
*those of the Dtator, thmgh they are ddTerent in stune minor respects.

We find that the staff did not prove that the meetir.g between Mr. Ilonack and Mr. Roudehush on the evenmg
of october 15,1991, was held for the purpose c,f conspinns to be to NRC insestigators un october 16.1991, 'Ihe
INrd nevertheless a persuaded that lxensee admissues and evidence produced by the staf.f warrant revocation t

of PSI's tweme. j
la is out bkcly that, after a lengthy evidentiary hearing, a Board would agree wuh the ihrector in every detail. ;

Nor as that neceasary in order to sustam the Director's decisson. Allantic ifssearch Corp. (Alesandna, Wrgmia). }
AIAB-594. II NRC 541. 84849 (1980) (the adjudicatory bcanng in a civil penahy prmzedmg is casentially a
snal dr nown. subject only k) the pnnciple that the fled may not assess a greater penahy dtan the Staff); compare t

Neley MahalCantar (one liaricy Plaza. Thin Michigan), AtJ 87-2,25 NRC 219,224-25 (19871
The tecensing lionrd concludes, as pree permits that the licmsee has had fair nouce of the charges!

against 11 and an opportunity to contest those charges; it siso concludim, after weigliing all the evidena before
un, that the staff has carned its burden of proof and has persuaded us that there is inadequate assurance of safety
to permit this licanace in canunue to operate.
"The Staff 4 october 17.1991 order. *' order suspending licasse (Lffective immedistcly)." is no longer relevant
once we have dended to rewtAc the ticense.

5
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review is mandatory for a party to exhaust its administrative remedies before -

seeking judicial review.10 C.F.R. 52.786(b)(1). ,

5. The petition for review shall be no longer than ten (10) pages and shall .
,

contain the information set forth in 10 C.F.R. 6 2.786(b)(2). Any other party i

may, within ten (10) days after service of a petition for review, file an answer
supporting or opposing Commission review. Such an answer shall be no longer .

.

than ten (10) pages and, to the extent appropriate, should concisely address the {
matters in section 2.786(b)(2). The petitioning party shall have no right to reply,
except as permitted by the Commission.

,

TIIE ATOMIC SAFETY AND ,

LICENSING BOARD

Dr. Jerry R. Kline
I

ADMINISTRATIVE JUDGE
i

'
Dr. Peter S. Lam
ADMINISTRATIVE JUDGE

Peter B. Bkich, Chair
ADMINISTRATIVE JUDGE

Dethesda, Maryland ,

1

APPENDIX i

|

REGULATIONS AND LICENSING CONDITIONS i

|
The regulations and liccuse conditions that the Staff alleges were violated !

are set forth in this Appendix.
_

|
1. Section 30.9(a) of 10 C.F.R., which requires that informahon ;

provided to the Commission, by a licensee, or information required by |
statute or by the Commission's regulations, orders, or license conditions,
to be maintained by the licensee, be complete and accurate in all material

respects;
2. Section 34.27 of 10 C.F.R., which requires that each licensee

maintain current logs, kept available for 3 years from the date of the
recorded event, for inspection by the Commission and that these logs
sixiw for each scaled source: (a) a description (or make and model

188
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number) of the radiographic exposure device or storage container in !
'which the scaled source is located; (b) the identity of the radiographer i

to whom assigned; and (c) the plant or site where used and dates of use;
3. Section -34.33(a) of 10 C.F.R., which requires that a licensec

,

not permit any individual to act as a radiographer or a radiographer's
'

assistant unless, at all times during radiographic operations, such an
individual wears a direct-reading pocket dosimeter and either a film
badge or a thermohiminescent dosimeter (TLD); *

4 Section 34.33(b) of 10 C.F.R., w hich requires that pocket dosime-
ters be read and exposures recorded daily and that the licensee retain
cach record of these exposures for 3 years after die rtcord is made;

5. Section 34.43(c) and (d) of 10 C.F.R., which requires that a ;

licensee ensure that a survey with a calibrated and operable survey ;

instrument is made at any time a radiographic exposure device is placed j
in a storage area to determine that the scaled source is in the shielded

'
position and that a record of the required storage survey be made and
retained for 3 years when that storage survey is the last one performed ,

in the work day; j
6. Section 34.31(b) of 10 C.F.R., which requires that a licensec not

permit an individual to act as a radiographer's assistant *7 until such an
individual has received copics of and instruction in the licensec's oper-

'

ating and emergency procedures, and has demonstrated competency to
use (under the personal supervision of the radiographer) the radiographic

'equipment, and has demonstrated understanding of those instructions by
successfully completing a written or oral test and a field examination
on the subjects covered and that records of training, including copics of ,

written tests and dates of oral tests and field examinations, be maintained - !

for 3 years;
7. Section 20.203(b) and (c) of 10 C.F.R., which requires that cach ;

radiation arca be conspicuously posted with a sign or signs bearing the
radiation caution symbol and the words " Caution Radiation Arca" and
that each high-radiation area be conspicuously posted with a sign or
signs bearing the radiation caution symbol and the words " Caution High ' !
Radiation Arca;'' ,

8. Section 20.201(a) and (b) of 10 C.F.R., which requires, when ~ !

appropriate, surveys that may be necessary for the licensee to comply . j

with the regulations in Part 20 and -that are reasonable under the
.

! '7 A radiographer's assistant is defined by 10 C1 R. $ 34.2 as any individual who under the personal supervision
or radiographer uses radiographic esposure devices, sealed sources or reJated handhng umla. er radiation survey
instnenents in radiography

,
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circumstances to evaluate the extent of radiation hazards that may be
present; and

.

;

9, Section 34.42 of 10 C.F.R., which requires that areas in which
radiogmphy is being performed to be conspicuously posted as required
by 10 C.F.R. 6 20.203(b) and (c)(1).

The following violations of the NRC and Department of Transportation
regulations also are alleged: .

1. Section 173.25 of 49 C.F.R. and 10 C.F.R. 571.5 (failure to t

properly mark and label radioactive material shipment containers as of
*

September 18, 1991);
2. Sections 177.817(a),172.201(d),172.203(d) of 49 C.F.R. and ;

10 C.F.R. $71.5 (failure to ship radioactive materials accompanied by
properly completed shipping papers as of October 4,1991); ;

*

3. Section 34.26 of 10 C.F.R. (failure to maintain complete records
of quarterly physical inventories of scaled sources as of September 18, ,

1991); -

4. Section 34.42 of 10 C.F.R. (failure to conspicuously post high- [
radiation areas on October 4,1991);

5, Section 19.11 of 10 C.F.R. (failure to post required documents
as of September 18,1991); and ;

6. Section 34.43 of 10 C.F.R. (fahure to perform surveys between
April 1990 and September 1991).

In addition, the following violations of a license condition are alleged:
PSI License Condition 11.B has been violated. Condition ll.B*

of Byproduct Material License No. 24-24826-01, Amendment No, ;

2 (April 27,1989), named Mr. James llosack as the only person ;

authorized by the license to act as a radiographer and indicated that - ,

no person was authorized by the license to act as a radiographer's - |
assistant. !

,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Ivan W. Smith, Chairman
Dr. Charles N. Kelber

Dr. Jerry R. Kline

in the Matter of Docket No. 50-336-OLA

(ASLBP No. 92-665-02-OLA)
(Spent Fuel Pool Design)

(FOL No. DPR-65)

NORTHEAST NUCLEAR ENERGY
COMPANY

(Millstone Nuclear Power Station,
Unit 2) September 17,1992

MEMORANDUM AND ORDER
(Imposing Sanctions upon CD"J and Striking Petitions)

!INTRODUL a 4 - )N
:

Co-operative Cithen's Monitoring Network, Inc. (CCMN), represented by ,

Ms. Mary Ellen Marucci, has repeatedly failed to comply with NRC regulations
+

and the Licensing Board's directives pertaining to the filing and service of
pleadings. As a consequence, tv.o intervention pleadings filed by CCMN were
not served timely upon members of the Board, Licensee, and the NRC Staff.
The purpose of this Order is to impose appropriate sanctions upon CCMN |

!

by striking the noncomplying pleadings, to admonish CCMN that continued
nancompliance may result in more severe sanctions, and to memorialize a ,

'

bxkground record against which possible future sanctions may be considered.
i
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in a related determination, the Board also rules that the two pleadings that were
not timely served may not be entertained because CCMN failed to address the ;

regulatory factors that must be considered in granting or denying nontimely
petitions,

i

,

DISCUSSION
l

in our Memorandum and Order (L./.ablishing Pleading Schedule), July 29, ;
'1992 (LBP-92-17, 36 NRC 23), we noted that the petitioners are responsible

for serving their papers directly upon members of the Board and other parties
pursuant to the provisions of 10 C.F.R. s 2.701. We warned that petitioners must
carefully follow the Rules of Practice in future pleadings. LBP-92-17, supra,
36 NRC at 29 n.10. Dat order also reminded petitioners that nontimely filings

'

would not be entertained absent a balancing of the five factors specified in 10
C.F.R. 9 2.714(aXI)(i)-(v). As a courtesy to petitioners, the order set out the
text of those factors. LBP-92-17, sunra,36 NRC at 28 n.7.

%c Federal Register notice of this proceeding also cautioned that "non-
timely filings of petitions for leave to intervene, amended petitions, supplemen- |
tal petitions, and/or requests for hearing will not be entertained absent a de- i

termination . . ." that the petitions or requests should be granted based upon
a balancing of the five pertinent factors. 57 Fed. Reg. 17,834,17,835 (Apr. 28,
1992). Our order of July 29 also reminded petitioners of that Ecdcral Register
guidance. LBP-92-17, supra. 36 NRC at 29.

On August 3,1992, Mrs. Doris M. Moran, Clerk to this Licensing Board, i

wrote to Ms. Marucci and other petitioners reminding them of the Board's order -

of July 29 respecting service of papers. At the Board's direction, Mrs. Moran ,

|provided petitioners with a then-complete service list and instructions pertaining
to Certificates of Service.2 ;

On August 12, 1992, Ms. Marucci, on behalf of CCMN, moved for an
extension of time to file contentions. That motion also contained substantive

'

intervention arguments. There was no Certificate of Service for this pleading i

nor did CCMN serve it upon the other participants.2 j

f

!

I nc service hst provided by Mrs. Moran did na include I rank X. Im sacco and Don't Wasic Cmnecticut whose |
peti 6ons were filed after Mrs M<ran's letter. Ms. Marucci has complained orally to Mrs. Moran that serving ,'
all of the parties is equsivet Ms. Marucci may clkninate trom her service list those peti 6oners who expressly
authanzed CCMN to represent their interests ir she chooses. - |

~I2 Dy order dated August 18.1992. the Board granted to CCMN an extension or time to August 24,1992.to rile
smeded and surplemmtal prudens. The Board will st it emsider the substantive intervendon arguments made in
the motion. ;

-

:
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On August 14, 1992, CCMN filed an " Amendment to Iraervention and t

11 caring Request" dated August 13,1992. .Again, there was no Certificate of I
,

'
Service. Other participants were not served?

On August 24, 1992, Ms. Marucci timely filed CCMN's contentions and f

supporting documents. She served Judge Smith but failed to serve Judges (
Kline and Kelber. lier Certificate of Service does not reflect service upon the ;

NRC Office of General Counsel or upon several of the other petitioners in this f
proceeding.

Also on August 24, Ms. Marucci mailed to the Secretary of the Commission :

a packet of papers including a letter dated August 7,1992, from Mr. Kacich of !

fNortheast Utilitics to Ms. Marucci. This communicadon had no Certificate of
Service, nor were other participants and Iloard members served by Ms. Marucci, ,

On August 25, '1992, Judge Smith reminded Ms. Marucci that petitioners !

are required to serve their pleadings on all other participants in the proceeding. ;

Judge Smith explained to Ms. Marucci that the Licensee and the NRC Staff must ;

be given an opportunity to respond to late-filed petitions. See Memorandum, [

August 25,1992 (unpublished). Since this discussion, Ms. Marucci filed the two j

pleadings in question with a Certificate of Service showing service consistent ,

'

with the service list provided by Mrs. Moran on August 3.
If this recent compliance were to provide assurance that CCMN would j

comply with filing requirements in the future, one of the three reasons for the
sanctions we impose below would disappear. Ilowever, Ms. Marucci has never ;

acknowledged her earlier errors in failing to comply with servicing requirements. ;

In fact, her most recent communication suggests that she still does not understand
these requirements.* Further, as we explain below, the failure to timely serve the {s

most recent pleadings rendered them effectively nontimely within the meaning ,

of the intervention rule. Ms. Mamcci has not evinced any understanding of that
Iproblem.

On September 8,1992, Ms. Marucci mailed "CCMN Contentions regarding i

Millstone 2 - FINAL VERSION." This document, dated August 24, 1992, {
purports to replace the similar " draft" contentions, also dated August 24,1992, ;

!

cn september 11, 1992. Ms. Maracci served an wuigud copy of CCMN's August 13 * Amendment to !3

Imervenuon and licanng Request" and nther papers. she also served a copy of a U.s. Ntal service Cendcate of [

Maibng, dated August 14.1992. Although the Ntal service Certstate states that the addasce was the "AWnic ;
'

safety and lleensmg Board? the leuer was actually addressed to the Atomic Safety and licensms Board Pawl
"

-- esactly as indicated on the inside address of the amendment leucr. papers addressed to the Panc! are rded in
a central dociet fde Docket personnel assume that individual Board members receive then own service copy of c

any pleadmg. as required by NRC practice, and do not normally inform the Board members or the mailms. In - ;
the case the mcznbers of the Board did not become aware or the August 13 amendment Icuer antil Ms. Marucci -

inquued about it on september 10. Ses attached memoranda inan Ms llughes and Ms. IAmovan (not pubbshed). [
*

tiven af the August 13 amendment lener had been debvered prompily to a member of the Board. service would
not have been complete.
'See note 3. supre. Ms. Marucces note to Judge smith of september !1.1992. suggcsta that she espects the i

Board to serve her papers. j
t
i
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setting out CCMN's contentions.5 The " FINAL VERSION" differs materially
from the "dmft" version. The problem of course is that the Licensee' and the |
NRC StalT' have already filed lengthy and painstakingly prepared answers to
CCMN's " draft" set of contentions. ,

As noted in footnote 3, above, Ms. Marucci, for the first time, served
'

on September 11, 1992, an unsigned version of CCMN's August 13, 1992
" Amendment to Intervention and IIcaring Request." Again, the Licensee and
the NRC Staff were unable to address the August 13 pleading in their respective
answers to CCMN contentions.

Neither the " FINAL VERSION" of CCMN's contentions nor the memo
covering the late service of the August 13, 1992 amendment letter contains -

any discussion of the reasons for the failure to properly file and serve those -

pleadings on time. The Board, the NRC Staff, and the Licensee have already
!spent considerable time evaluating CCMN's " draft" set of contentions under

the assumption that they were CCMN's last and complete position on the |
iintervention issues.

CCMN's undisciplined approach to intervention is wasteful of NRC and ;"

Licensee resources - resources that could be better expended for improvements
in safety. Thesc errors also delay the resolution of the intervention issues
notwithstanding CCMN's repeated requests for an early hearing, ,

t

The Board has deuded on its own motion to strike CCMN's late-filed
petitions for the folk /ving independently sufficient reasons:

1. The Board may not entertain the nontimely petitions absent a determina-
'

tion by the Board that the petitions should be granted based upon a balancing
of the five factors set out in section 2.714(a)(1)(i)-(v) Since CCMN has not !

addressed those factors, and since the Board cannot on its own find any good
cause for the late filings, it cannot make such a determination. ,

2. Striking the petitions is the least onerous remedy to mitigate the harm that ,

would arisc from repeating the effort invested by the NRC Staff and Licensee
i . responding to CCMN's " draft" contentions.

3. Striking the petitions is an appropriate sanction to educate CCMN to the ,

need to comply with NRC Rules of Practice and Board directives and to improve
future compliance. In this respect, the Board advises CCMN that similar or ;

more severe sanctions may be imposed in the future in the event CCMN fails
to meet its obligations as a participant in this procccding, Such sanctions would

'

|
8 Ms. Maruad telephonal Ms. Maran on september 4,1992, statmg that the August 24, 1992 pleadmg was ,

mistakenly riled in draft form and that she imended to file a corrected venion. Mrs. Moran's memorandum as - I

attached.
'Nurtheast Sc1 car Energy C4=npany's (1) .Answr to the lacensmg Board's Quesnes and (2) Answers to |
Paitions and Sapr 4ememal 1%tinons to Intervene Scpember 8.1992. The Board would appmciate succmet titics
to picadmgs in order to simpliry citanons.

*
7 NRC staff Resparue in supplemental lYnnons and CCMN Contennons, septemkr 14.1991
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be tailored to mitigate any harm caused by noncompliance and could range in (
severity up to dismissing CCMN as a party to the proceeding.: ;

ORDER
!

The Board strikes from the record of this proceeding (1) CCMN's Contentions
'

Regarding Millstone 2 - FIN AL VERSION, dated August 24,1992, and served
September 8,1992; and (2) CCMN's Amendment to Intervention and llearing
Request dated August 13,1992. CCMN is admonished as above stated.

'

+Tile ATOMIC SAFETY AND
LICENSING BOARD

!
'

Charles N. Kelber
ADMINISTRATIVE JUDGE ;

Jerry R. Kline ,

ADMINISTRATIVE JUDGE -

i
!

Ivan W. Smith, Chairman f

ADMINISTRATIVE JUDGE '

:
i

'

'

Bethesda, Maryland
September 17,1992 f

i

(The attachments have been omitted from this publication but can be found in :

the NRC Public Document Room,2120 L Street, NW, Washington, DC 20555.] |
'I

|

:

6

!
r

>

b

*See the C<somission's Statement of Policy on Condws rf fictasing Pwcredings. Ctitt-E,13 NRC 4$2. 454

(WAI).

195

r

a

1

b

. . , , , -_. , , - _ _ . . . . . . - - - -



_ _ _

>

r

Cito as 36 NRC 196 (1992) LBP-92-27

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Jerry R. Kline
Frederick J. Shon '

L

in the Matter of Docket Nos. 50-275-OLA 2
50-323-OLA-2

(ASLBP No. 92-669-03-OLA-2)
(Construction Period Recovery)

(Facility Operating Licenses
Nos. DPR-80, DPR-82) ,

PACIFIC GAS AND ELECTRIC !

COMPANY
(Diablo Canyon Nuclear Power i

Plant, Units 1 and 2) September 24,1992
1

In a proceeding concerning the proposed extension of operating licenses to
recover or recapture into those licenses the period of construction of the reactors,
the L.icensing Board determines that a petition requesting a hearing and leave to
intervene is deficient but permits, in accordance with the Rules of Practice, the
Petitioner to file an amended pctition, other parties to respond, and schedules a
prehearing conference.

,

a

RULES OF PRACTICE: INTERVENTION PETITION

A petitioner for intervention may amend its intervention petition without leave :

of the licensing board up to 15 days prior to the first prehearing conference. 7hc |
licensing board may alter that 15-day period.10 CF.R. 65 2.714(a)(3),2.711(a). {

!
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RULES OF PRACTICE: STANDING

Merely because a petitioner may have had standing in an earlier proceeding 3

does not automatically grant standing in subsequent proceedings, even if the i

scope of the earlier and later proceedings is similar. |

|
,

J

MEMORANDUM AND ORDER i

(Filing Schedules and Prehearing Conference)

|

Itnding before us is a request for a hearing and petition for leave to intervene
with respect to an application by Pacific Gas and Electric Co. (" Applicant" or
"Licensec") to extend the life of the operating licenses for the Diablo Canyon
Nuclear Power Plant, Units 1 and 2, its two pressurized water reactors located i

near San Luis Obispo, California. For the reasons that follow, we are permitting j
1the Petitioner to supplement its petition and the Applicant and the NRC Staff

to respond. We also are scheduling a prehearing conference to consider these |

filings.

1. Background

ne proposed operating license amendments would " recover" or " recapture" ,

into the operating licenses the period of construction for the reactors. De
licenses, which arc limited to a term of 40 years by section 103c of the Atomic
Energy Act, 42 U.S.C. 5 2133(c), were issued consistent with a Commission .

-

policy under which that 40-year life extended from the date of issuance of the
!

construction permit for a particular unit - for Unit 1, a term running from April
23,1968, to April 23,2008, and for Unit 2, a term running from December 9,
1970, to December 9,2010.

In 1982, the Commission began issuing the 40-year operating licenses ;
;measured from the date of issuance of the license, it has also approved license

amendments for many reactors conforming the earlier licenses to this new ;

policy. The Licensec is here seeking to amend its operating licenses to take
advantage of the newer practice. As proposed, the extended expiration dates for j

Diablo Canyon would be September 22,2021, for Unit 1 (more than a 13-year 1

cxtension) and April 26,2025, for Unit 2 (almost a 15-year extension). |
In response to a notice of opportunity for hearing on the proposed amend-

- '

ments (57 Fed. Reg. 32,575 (July 22,1992)), a group titled San Luis Obispo
Mothers for peace ("MFP" or "Petitioncr") filed a timely request for a hear- 3

ing/ petition for 1 cave to intervene, dated August 18,1992. The petition consists ]
of a brief one-page letter setting forth in general terms MFP's reasons for wish- ;

'
ing to take part in the proceeding. On September 4,1992, and September 8,
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k

|

1992, respectively, the Applicant and Staff filed responses: the Applicant seeks
outright denial of the petition, whereas the Staff asserts that the petition in its
present form is deficient but recommends that we defer any decision pending f
receipt and consideration of any revised MFP petition. On September 10,1992, |

this Licensing Board was established to rule on the request / petition and to pre- ;

l side over the proceeding in the event that a hearing is ordered. 57 Fed. Reg. ;

43,035 (Sept.17,1992).
.

?

2. General Requirements 'j

Under the NRC Rules of Practice, specifically 10 C.F.R. $ 2.714, a petitioner 3

must establish its standing, must indicate the aspects of the proceeding in which
it seeks to participate, and must proffer at least one acceptable contention in order +

to be admitted as a party to the proceeding. MFP advises that, beginning in |

1973, it participated in earlier proceedings involving the Diablo Canyon facility.
liowever, merely because a petitioner may have had standing in an earlier i

!
proceeding does not automatically gmnt standing in subsequent proceedings,
even if the scope of the earlier and later proceedings is similar. See Cleveland -

Electric illuminating Co. (Perry Nuclear Power Plant, Unit 1), LUP-92-4, 35
NRC 114,125-26 (1992). Moreover, because of recent revisions to the Rules .

!of Practice, contentions are subject to much more stringent requirements than
[they once were.

For reasons we spell out later, MFP's one-page letter-petition is deficient i

in many respects. In particular, it fails adequately to demonstrate that MFP ;
'

has standing. However, by generally referencing certain concerns of MFP, the
petition correctly pmsents " aspects" of the proceeding in which MFP wishes
to participate. And, notwithstanding the Applicant's extensive discussion of ,

defects in the submitted " issues," their failure to satisfy Ontention requirements .f
is not disqualifying because contentions are not yet requued to be filed. j

Thus, as the Staff observes, under governing rules, a petitioner may amend its -

petition without prior approval of the Licensing Board at any time up to 15 days
|prior to the holding of the first prehearing conference.10 C.F.R. $ 2.714(a)(3).

That same time frame governs the initial submission of contentions. Utilizing |
our authority to alter those 15-day periods,10 C.F.R. {2.711(a), we are herc !

establishing dates for MFP to file a revised petition, including contentions, for
-

the Applicant and Staff to file responses, and for a prehearing conference, at
.

which both petitioner's standing and the sufficiency of its contentions will be
'

considered.

i

l

i
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3. Standing

The standing equirement stems from section 189a of the Atomic Energy
Act,42 U.S.C. 6 2239(a), which provides, in pertinent part, diat the Commis-
sion shall grant a hearing upon the request of "any person whose interest may

|be aEccted* by a proccccling (emphasis supplied). To the same effect, see 10
.

C.F.R. Q 2.714(a)(1). To d'tcrmine whether a petitioner has the requisite stand- '

ing, the Commission utilius contemporaneous judicial concepts of standing. I

See Sacramento Afunidp:a Utility District (Rancho Seco Nuclear Gencrating |

Station), CL1-92-2, 35 NRC 47, 56 (1992); Afctropolitan Edison Co. (Three
Mile Island Nuclear Station, Unit 1), CLI-83-25,18 NRC 327,332 (1983). -

Under those standards, the petitioner must demonstrate (1) that it has suffered :

or will likely suffer " injury in fact" from the proposed licensing action, (2) that |
the injury is arguably withm the zones of interest sought to be protected by j

the statute being enforced, and (3) that the injury is redressable by a favorable 1

decision in the proceedmg in question. Public Service Co. of New llampshire j
(Scabrook Station, Unit 1), CL1-91-14,34 NRC 261,266-67 (1991). |

licrc, the " concerns" set forth by MFP concerning radiological health and |

safety and impact upon the environment clearly fall within the zones of interest
sought to be protected by the Atomic Energy Act or NEPA. Nor is there any . !
doubt that, to the extent htigable in this proceeding, those " concerns" would be ]

redressable in this proceeding. The real standing question before us is whether
MFP has made a satisfactory showing of injury in fact. 'Ihat showing must be
real, but it need not be " substantial." Ilouston Ughting and Power Co. (South
Texas Project, Units 1 and 2), LBP-79-10,9 NRC 439,447-48, aff'd, ALAB- _ |

549,9 NRC 644 (1979). |

There are several ways for a group such as MFP to demonstrate that it has |
suffered or will likely suffer injury in fact. It can assert either organizational
injury or injury to a member that it represents. From the general reference in
the letter-petition to the residences of MFP members, we presume that MFP is
scck.ing to take the latter course and rely on representational injury. The general
reference in the letter-petition, however, is insufficient.

To assert mpresentational injury in fact, MfT' must specifically identify one or
more of its individual members by name and address, identify how that member
may be afl~ected (such as by activitics near the plant site) and show (preferably
by affidavit) that it is authorized to request a hearing on behalf of the member.
South Texas, ALAD-549, supra,9 NRC at 646-47: flouston Lighting and Power i

Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC
377, 392-97 (1979). Further, the organization must demonstrate that the person
signing the petition has been authorized by the organization to do so. Detroit |
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 9 NRC |

73, 77 (1979). An organization has sufficiently demonstrated its standing if its
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petition is signed by a ranking official whose own personal interest supports
intervention. .Dulce Power Co. (Amendment to Materials License SNM-1773
- Transportation of Spent Fucl from Oconce Nuclear Station for Storage at
McGuire Nuclear Station), ALAB-528,9 NRC 146,151 (1979).

Residence of a particular organization member within 50 miles of a power
plant site has, in construction permit and operating license proceedings, been
recognized as sufficient to confer standing. This 50-mile presumption does not
apply in every operating license amendment proceeding, however, but only in
those involving "significant" amendments involving " obvious potential for offsite
consequences." Florida Power and Light Co. (St. Lucie Nuclear Power Plant,
Units 1 and 2), CL1-89-21,30 NRC 325,329-30 (1989). In other amendments,
a petitioner must demonstrate a particular injury in fact that will result from the
action for which authorization is sought.

De Applicant takes the position that specific injury in fact must be demon-
strated in this type of proceeding, and that mere residence within .50 miles of the
site is insufficient. Response at 11-14. %c Staff does not address the question.

At this stage, we take no specific position on this question, other than toe

note that the Applicant has cited no cases involving operating-license extension
amendments (or, for that matter, construction-permit extension applications) in
support of its claim that the 50-mile presumption does not apply. In contrast, the
Licensing Board in an earlier operating license extension proceeding required no
direct showing of injury in fact. Vermont rantee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), LBP-90-6,31 NRC 85,90 (1990). See also the
comments of the Appeal Board in Northern Indiana Public Service Co. (Bailly
Generating Station, Nuclear-1), ALAB-619,12 NRC 558,564 (1980).

To the extent that MFP in its revised pleading may intend to rely only on the
residence of named members in support of its standing claim, ,vc will discuss

,

with the parties and petitioner at the prehearing conference the validity of the
Applicant's position and, in particular, the significance of the license amendment
before us. (If MFP should specifically demonstrate injury in fact through another
method, we will not need to address this issue.)

4. Contentions

As mentioned earlier, to be admitted as a party, a petitioner must proffer
at 1 cast one valid contention. The requirements for contentions have been
significantly upgraded in recent years. Each contention "must consist of a
specific statement of the issue of law or fact to be raised or controverted." 10
C.F.R. f 2.714(b)(2). That statement must raise an issue falling within the scope
of the subject matter of the particular proceeding.

In addition, the following information must be provided:
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|

(i) A brief explanation of the bases of the contention, j

(ii) A concise statement of the alleged facts or expert opinion which
support the contention and on which the petitioner intends to rely j

in proving the contention, together with references to those specific
'

sources and documents of which the petitioner is aware and on which
the petitioner intends to rely.

(iii) Sufficient information (including that listed above) to show that a
genuine dispute exists.with the applicant on a material issue of law
or fact. This showing must include references to the specific portions ||
of the application (including environmental report and safety report) i

that the petitioner disputes and supporting reasons for each such |

dispute; or, if the petitioner believes that the application fails to ;

contain relevant information, the identification of each such omission t
'and supporting reasons. On NEPA issues, the contentions are to le .

based on the Applicant's Environmental Report but are subject to
amendment based on later. issued Staff documents.

in ruling on contentions, we are to take .into account factors set forth in 10
'

C.F.R. 5 2.714(d)(1), as well as whether the contention, if proven, would te
of consequence in the proceeding and entitle the petitioner to relief,10 C.F.R. j
i 2.714(d)(2). .,

5. Filing Daks

Because MFP will be required to make extensive revisions in its petition to
conform to current NRC requirements, we are setting filing dates accordingly. -

MFP shall file (mail) its revised petition no later than Monday, October 26, ,

1992. The Applicant may respond by Wednesday, November 18,.1992. The
Staff may respond by Monday, Novemter 30,1992. ;

A prehearing conference will be scheduled during the week of December .;
7-11, 1992, in or around San Luis Obispo, California. We will announce the ~ t

exact day, time, and kration in an order to be issued at a later date.
IT IS SO ORDERED. -!

i

FORTHE ATOMIC SAFETY AND ;

LICENSING BOARD j

t

Charles Bechhoefer, Chairman |

ADMINISTRATIVE JUDGE

Bethesda, Maryland |
September 24,1992 j

J

,
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Cite as 36 NRC 202 (1992) LB P-92-28

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING DOARD

Before Administrative Judges:

Ivan W. Smith, Chairman
Dr. Charles N. Kelber

Dr. Jerry R. Kline

in the Matter of Docket No. 50-336-OLA

(ASLBP No. 92-665-02-OLA)
(Spent Fuel Pool Design)

(FOL No. DPR 65)

NORTHEAST NUCLEAR ENERGY
COMPANY

(Millstone Nuclear Power Station,
Unit 2) September 30,1992

MEMORANDUM AND ORDER ,

(Ruling on Peti. ions for Leave to Intervene)

I. SYNOPSIS

This is a spent fuel pool design proceeding occasioned by Amendment 158
to the Millstone Unit 2 facility operating license. In this Order the Board rules
that the Co operative Citizen's Monitoring Network (CCMN) has filed a timely
petition for leave to intervene and request for hearing, has standing to intervene in
the proceeding, and has submitted an acceptable contention. Therefore, CCMN
has satisfied all of the requirements to intervene in NRC proceedings and is
admitted as a party. A hearing is ordered. Other petitions for leave to intervene
are rejected.
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II. IIACKGROUND
,

On April 16,1992, Northeast Nuclear Energy Company, the Licensec herein,
submitted Millstone Nuclear Power Station Unit 2 Proposed Revision to Techni-
cal Specifications, Spent Fuel Pool Reactivity (Amendment 158). The Amend-
ment modified administrative controls over the use of the spent fuel pool so as ;

to impose additional restrictions upon use of the pool. Prior to Amendment 158,
fuel storage racks in the spent fuel pool were administratively partitioned into
two regions. The Amendment authorized Licensee to divide the same mcks into
three regions and, by installation of blocking devices, reduced the number of

'

fuel bundles that can be stored in one of the three regions. As a result, the over-
all fuel storage capacity of the Unit 2 spent fuel pool was reduced from 1112

'

to 1072 fuel bundles. According to the Licensee, Amendment 158 is restrictive
in nature - a point giving rise to an important legal issue in this proceeding.

Amendment 158 was preceded by circumstances reported in Licensec Event
Report (LER) 92-003-00, dated March 13,1992. There the Licensee reported the
discovery of criticality analysis calculational errors with respect to the Millstone
Unit No. 2 spent fuel pool. The Licensee reported that-

.

He safety cmsequence of this event is a potential uncontrolled criticality event in the spent ,

fuel pool. Upon consideration of the following factors, a significant margin to a critical
condition was always maintained and, therefore, the safety consequences of this event were

minimal: (factors omittedl.

As Licensec explains the event, the actual K.rr in the spent fuel pool was
'

still subcritical and less than the Technical Specification limit of 0.95 when r

the calculational error was discovered. Ilowever, a revised calculation of K,,,
assuming a spent fuel pool at full capacity and other conservatism, determined
a maximum K,y to be 0.963 rather than the previously calculated 0.922. This
result was inconsistent with previous safety analyses. Licensce's Answer at 4-5.' ;

Further, according to Licensec:

Amendment 158 ensures that K,y will be less than 0.95 in a!! cases, by requiring that a
portion of the existing fuel racks be designated for spent fuel that has undergone a specified
burnup, and that blocking devices be installed in a portion of the exit, ting racks to reduce the
amount of fuel to be stored in these racks. his increases the distance between fuel tundles,

which resuhs in a kvwer K,

Licensec's Answer at 5 This claim is the focus of the contention accepted by
the Board, below.

!

3N>rtheast Nuclear Intergy Company's (1) Answer to the Licensmg Bosnf's Qucanons and (2) Answer to
Pennhen and supplenatal Peutims to 1 servene (Licensee's Answer). Seguember 8,1992. ,
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On April 28,1992, the NRC Staff, for the Commission, issued a preliminary
determination that Amendment 158 involved "no significant hazards considera-
tion," and published a Notice of Opportunity for llearing? The notice required j

that written requests for hearing and petitions for leave to intervene in accor-
dance with 10 C.F.R. 6 2.714 be filed by May 28, 1992. On June 4,1992, '

the NRC Staff issued Amendment No.158 after considering comments from
intervention petitioners in accordance with 10 C.F.R. 0 50.92.

Petitions for leave to intervene and requests for hearing were filed by several
entitics? The petition granted by this Order was filed by Mary Ellen Marucci

'

on behalf of herself and CCMN on May 28, 1992. Other petitions remain
significant only because some petitioners authorize CCMN to represent their
interests. See " Preliminary Ruling," Section Ill, infra.

By Memorandum and Order of July 29,1992 (LBP-92-27, 36 NRC 23),
the Board established a schedule for the filing of amended and supplemental ,

'

intervention petitions. The Order stated that cach petitioner was to file by
August 14, 1992, a list of contentions,' and set forth the main requirements
that contentions must satisfy. The Order further set forth regulatory provisions ;

applicable to nontimely petitions (those filed after May 28,1992) and cited the ;

five factors to be balanced in evaluating nontimely petitions. See 10 C.F.R.
Q 2.714(a)(1). The Board also invited the parties to address three questions
related to standing to intervene in NRC proceedings. On August 24, 1992,
CCMN filed its contentions?

The Licensec filed its answer opposing the petitions on grounds of lateness,
no standing to intervene, and failure to file an acceptable contention. Licensec's
Answer, passim. The NRC Staff opposed all petitions on the last two grounds? -

III. PRELIMINARY RULING

By letter dated May 27, 1992, Patricia R. Nowicki filed an intervention
petition and request for hearing on behalf of Earthvision, Inc. By letter dated

,

'

2" Northeast Nuclear iscrgy Co. Consideration or issuance of Amendment to lacDity operating license, i

*

hposed No signirxant wrards Consider:6m Determinanon, and opponunity for licanna." 57 red. Reg.17.934
(Apr. 28.1992). !

3'Ihe NRC staff and t.icensee riled answers to the cutliest pennons, but as interven6m plead ngs condnued to
he filed. the Board mfuced the number of pleadmgs by defernns further staff and Licensee answers until the rmal
round or peu6 ming. orders of June 30 and July 15.1992.
4 By Memorandum and Order or August 18.1992 (unpublahed). CCMN was given unta August 24.1992, to

rile amended and supplemental peudons contauung coruen6ms. .

8 By Memorandum and order of september 17,1992 (LBP 92-26. 36 NRC 191), the Board, on its own
motmn. sind Imm the record CCMN's "l'inal Vemon" or its contendons dated August 24.1992, and CCMN's
Amendment toImerven6an and licaring Request dated August 13.1992, as natunely and not in camphance with

servue mauunnents.
* NRC staff Respmse to supplemental Pc66ona and CCMN Conten6ms (staff's Answer), sepemimr 14.1992 i

.
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July 29,1992, Ms. Nowick.i advised the Board that Earthvision, Inc., lacked
corporate status in Connecticut and that she wished to continue to participate
in this proceeding as an individual. Michael J. Pray filed intervention pleadings
on May 29 and July 2,1992. Rosemary Griffiths hled a petition on June 29.
On August 13, Ms. Griffiths clarified that she wanted CCMN to represent her ;

interests. Joseph M. Sullivan filed a petition on July 6. Don't Waste Connecticut
filed on June 26 and Frank X. la Sacco petitioned on August 13. Ilowever,
none of these petitioners filed contentions by August 14, 1992, the date set by
the Ikiard Scheduling Order of July 29 (LBP-92-17, supra), or at any time until !

the issuance of this Order. The intervention rule states that any petitioner who
fails to file at least one contention will not be permitted to participate as a party
to a proceeding.10 C.F.R. 0 2314(b)(1). Accordingly, in our Order below, the
Board rejects the Nowicki, Pray, Griffiths, Sullivan, Don't Waste Connecticut, j
and 14 Sacco intervention petitions. ;

llowever, Mr. Pray and Ms. Griffiths are members of CCMN. Mr. Sullivan |
is associated with CCMN. Each expressly authorize CCMN to represent their |
interests in this proceeding. We take these authorizations into account in
assessing whether CCMN has standing to intervene. See Section V.D, infra.

IV. TIMELINESS OF CCMN'S PETITION
,

The Licensee challenges CCMN's petition on the ground of lateness. The
NRC Staff does not Since the Board may not entertain nontimely petitions
absent a balancing of the traditional five factors of section 2314(a)(1)(i)-(l)(v),
we address the issue of timeliness at the threshold. ;

'De broad factual issue is whether Ms. Marucci filed a timely petition to
intervene as an agent and officer of CCMN. |

As noted above, the Federal Register notice set May 28, 1992, as the last j
date for filing timely petitions for leave to intervene and requests for hearing. j

Ms. Marucci filed an undated petition letter received by the Secretary of the i

Commission on Monday, June 1,1992. Licensee states that the petition was j

postmarked May 29 and was, therefore, late. The NRC Staff states that Ms. -|
Marucci filed on May 28,1992, and that she filed timely. 1

In the worst case, Ms. Marucci's filing was only slightly late. Therefore the ,

burden of satisfying the five factors for granting nontimely petitions would bc |

commensurately lightened. For reasons that follow, we rule that Ms. Marucci's ;

petition was timely. Therefore, we need not address the balancing factors with |

respect to that pleading. |
Under NRC practice, filing is deemed complete as of the time it is deposited j

in the mail - not postmarked.10 C.F.R. 9 2.701(c). Normally the postmark ;

would establish the daic of deposit, but, necessarily, the postmark must follow ]
.:

!

|
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the deposit. A common experience is that the date of a postmark may fall j

on a date after the date of actual deposit. 'Ihc Board is not inclined to deny j
intervention on circumstances that involve, at most, a matter of hours. i

Licensee also makes an argument that CCMN's petition is nontimely because |

CCMN, as an organization, did not act until it filed its petition on June 23,1992.7
'

If so, it follows that CCMN must prevail on the five balancing factors before
its nontimely petition can be entertained. Since CCMN did not satisfy, or even
address these factors, its petition, according to Licensec, may not be entertained. j

Licensce's Answer at 36 41.
The key to resolving this factual issue is the nature and effect of Ms. ;

Marucci's timely filing of May 28, and CCMN's motions of June 23. On May
28, Ms. Marucci explained in separate paragraphs that:

I am using this format to request a hearing also. I am co-ordinator for Co-operadve Otizen's
Monitoring Network and need time to approach rny organization on what pan they wish to
play.

I as a conerned citizen wish to intervene arnt as an individual am reys,esting a hearing.
i

Petition L.etter (emphasis added).
Licensee misperceives Ms. Marucci's action in the May 28 petition letter.

Licensec states "Ms. Marucci submitted a nontimely petition which, she empha- ;

sired, was filed on her own icha'f and not on behalf of CCMN." Licensce's
Answer at 36.

Ms. Marucci emphasized nothing of the sort. The best and fairest inference [
is that Ms. Marucci requested a hearing in two respects - once in connection ;,

with her role as CCMN's coordinator and once as an individual.
In its June 23 motien, CCMN describes Ms. Marucci's action on May 28 as:

"She made that request as an individual pending the approval of our board." i
1Ms. Marucci's personal intervention was then abandoned. Id.

In both the May 28 or June 23 pleadings, it is evident that, on May 2.8, Ms. ;

Marucci acted on behalf of, but without advance express authority from CCMN.
Neither intervention pleading would qualify as a learned treatise on princi- ,

pal / agent law. We understand that CCMN, as an environmental group, does not
ponder the nuances of agency law. Our responsibility is to apply the law to the
facts before us.

Under either of two general principal / agent legal concepts, Ms. Marucci's |

May 28 petition constituted timely petitioning by CCMN. First, Ms. Marucci was
the coordinator and the highest ranking officer of CCMN at the time of her May
28 petitioning. The action she took was well within the mission and purposes {

7cCMN Modm to Arnend 1%iinn to intervene and Mouon rar leave to File Addninna! Afradavit. June 23 j

1992.

i
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of CCMN.' lier general authority to act on behalf of CCMN without immediate i

express authority should be inferred - at least pending CCMN approval. One ;

'
of the important pmposes of having corporate officers is to act broadly for the
corporation within its charter and bylaws without express consent. Under this
theory, Ms. Marucci would be empowered to intervene on behalf of CCMN until
CCMN's official approval or disapproval.

Second, even assuming that the policies of CCMN did not permit Ms.
Marucci to bind CCMN on May 28, CCMN's June 23 petition plainly ratified 3

that act. The effect of ratification by a principal of its agent's previous acts is
to adopt those acts as the principal's own as of the time the agent acted.

The tenuous nature of the May 28 intervention petition could not injure
Licensee, nor is it offensive to orderly intervention procedure. NRC intervention
rules provide for later-filed intervention pleadings as a matter of course.10 ;

C.F.R. 6 2.714(a)(3). Licensee and the NRC Staff were timely apprised that .

CCMN was a likely player in the proceeding.
We rule that Ms. Marucci's May 28 intervention for CCMN was valid and

timely on May 28 but voidable at the option of CCMN CCMN supported the
petition on June 23. CCMN's petition is timely.

*

V. STANDING TO INTERVENE

A. General Principles

Not everyone has a right to intervene in NRC proceedings. This is funda-
'

mental law. It derives from section 189(a)(1) cf the Atomic Energy Act which -

states that the " Commission shall grant a hearing upon the request of any per- ,

'
son whose interest rnay be affected by the proceeding, and shall admit any such
person as a party to such proceeding." i

The intervention rule implementing section 189 of the Act pmvides that"[a]ny |

person whose interest may be affected by a proceeding and who desires to -

participate as a party shall file a written petition for leave to intervene." 10
C.F.R. Q 2.714(a)(1). Section 2.714(a)(2) states that such petitions:

shall set forth with particulanty the interest of the petitioner in the proceeding. how that ,

interest may be affected by the results of the proweding. including the reasms why petitioner ;

should te pennitted to intervene, with particular referena to the factors in paragraph (d)(1) ,

of this section. and the specific aspect or aspects of the subjed matter of the proceeding as ;

Fto which petitioner wishes to intervene.

4

s

,

aSu Anides of Incorporauon attached to the Ame 13,1992 CCMN muuons ;

i
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Under section 2.714(d)(1), a petition for leave to intervene must also address j
the following factors.

I

(i) "Ihe nature ci the pe66anet's right under the Act to be made a party to the proneding.
(ii) The nature and enent of the peddoner's propeny, fmancial. or other interest in the

proceeding.
,

(iii) *Ihe possible effect of any order that may be entered in the proceeding on the !

petitianet's interest.

The Commission has applied judicial concepts of standing in determining |
whether a petitioner has sufficient interest in an NRC proceeding to be entitled t

to intervene. It has been generally recognized that these judicial concepts involve -
a showing that "(a) the action will cause ' injury in fact' and (b) the injury is ;

arguably within the ' zone ofinterests' protected by the statutes governing that |
proceeding." Florida Power and Light Co. (St. Lucic Nuclear Power Plant,'
Units 1 and 2), CL1-89-21,30 NRC 325,329 (1989), citing Portland General c

'
Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27,4 NRC
610, 614 (1976); Metropolitan Edison (Three Mile Island Nuclear Station,r

Unit 1), CL1-83-25,18 NRC 327, 3:- ' 71983). These principles have most
recently been reaffirmed by the Cor o..., an in Sacramento Municipal Utility
District (Rancho Seco Nuclear Get , , Station), CL1-92-2, 35 NRC 47, 56

(1992).
]

~)

11. Causation and Standing j

Amendment proceedings initiated by NRC licensees where the amendment ]
is designed to improve safety seldom create intervention issues. His is because 1

there must be a causal nexus between the licensing action in issue and any '

injury in fact. In their respective answers to the initial petitions, Licensee and
the NRC Staff seemed to argue that, if the amendment reduces risks from the
pre-amendment condition, the amendment itself cannot cause " injury in fact"
within the scope of the notice of opportunity for a hearing. The Board could
find no decisional precedents for this position. ;

Therefore in our Order of July 29,1992 (LBP-92-17, supra), we requested the
participants to answer questions about the injury-in-fact and causation issue. In
answering, they were to assume that the amendment simply imposes additional
restrictions on the use of the Unit 2 fuel pool and therefore would not increase .
risks from tle pre-amendment condition. To better focus the analysis, we
requested the pleaders to assume even that the amendment actually decreases |

the risk of offsite releases from a spent fuel pool accident at Unit 2. .j
The key question, No.1, was.

,

-1
|
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Assuming as alxwe stated, could an allegatim that the technical specificatims, as amended,
do nas bring the spent fuel poul up to the licensing basis and do not satisfy NRC criticality

'

nquirements, establish injury in-fact? In simpler terms, can nearby IYtithmers suffer injury-
in-fact from pmtulated offsite releases if *he amendtnent increasca safety, but rmt enough?

36 NRC at 26?
With respect to the first part of Question No.1, the Staff answered:

Yes. A specific allegation, meeting the requirements of 10 C.FR.12.714(bX2), that a
sprnt fuel pool's criticality requirements were not being met, would raise sufficient pubhc #

health and safety mncerns to cmstitute injury-in-fact, since this would call into question
the adequacy of a safety margin. [lbotnaie omitted.] To estabhsh standing to intervene in
a particular proceedmg, as distinguished from a generic matter apphcable to all plants, a
petitianer would have to show possible harm to one or more of its protected inscrests arising -

from a spent fuel pool's criticabiy requirements not being met. |

Staff Answer at 3-4
Addressing the second part of the question, the Staff added that"if a petitioner

could show that a license amendment, while improving safety, left a plant system
outside its design basis, this would constitute injury-in-fact." Id. at 4,

llowever, the Staff also cautioned that " nearby petitioners would have to r

show a causal relationship between the licensing action at issue and harm to
their protected interests in order to establish their standing to intervene," /d.
He Staff went on to argue that CCMN has failed to make this showing. Id. at
10-11.

'
Licensee argues that the issuance of a license amendment imposing restric-

tions designed to increase safety cannot cause injury in fact. Licensec's position
can be surnmed as follows:

I

While it is true, under the hypothesis of Question 1, that the patential mncern is not rectified
by the license amendment, neither is it caused by the license amendment. fbr standing, the

,

hcensing action (as., issuance of the license amendment) must cause the injury in fact.
(Otatian omitted.; tri our case, a prior calculational error, not the Amendment at issue, ,

caused a reduced margin of safety. De Amendment itself will na cause an injury, and in
fact is intended to reduce the risk of potential offsite esposures.

Licensce's Answer at 20.
Licensee argues further that the issue of whether the amendment will return

the spent fuel pool to the design-basis level of safety is simply not before ,

'Qacaum No. 2 saked what nebef would be available frrwn rest-amendment risks to nearby midents if Ques 6on
No.1 is arnwered .in the negnuve. Qxadan No. 3 alluded to a discusshe of the **no signJicant hazarda
considerstw* procedures where the Commission provided exampics of amendmema that are emunered likely,
and c.namples that are considered unlikely to involve sigraficant harards considera6nns 36 NRC at 26 & n.4 '

caias Final Procedares and standards on No sigmficant linards Consider tian,51 I ed. Reg. 7744,7751 (Mar.
6.1986). Based upon Licennee's and staff's answers. we agree that Quwdon No. 3 m not relevant. .
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the Board; that the Commission alone has the authority to define and to limit
the scope of a proceeding under section 189(a) of the Atomic Energy Act. ;

'

Licensec's Answer at 21-22, citing Bellotti v. Nuclear Regulatory Commission,

725 F.2d 1380 (D.C. Cir.1983). .I
The Bellotti decision turned on the issue of where the authority to derme

the scope of a proceeding lies; that is, does it lie with a petitioner.or with the
Commission? The petitioner in Bellotti, the Attorney General of Massachusetts, -

appealed the Commission's denial of his petition to intervene in a proceeding
to determine whether a Commission enforcement order to the Pilgrim Nuclear
Station licensec should be sustained. .That order, issued by the NRC Staff,
directed the licensee to develop a plan to improve management functions. Id.,
725 F.2d at 1381-82. Attorney General Bellotti challenged the adequacy of the ,

correc tive action ordered by the Commission and requested intervention on that
issue.

Part of the discussion in Bellotti seemingly supports Licensce's argument that
intervention must be denied here:

The Ownmission's power to limit the scope of a proceedmg will lead to denial of intervention
only when the Commission amends a license to require additional or better safety measures.
'Then, one who . wishes to litigate the need for stiti more safety measures, perhaps
including the dosing of the facility, will be remitted to Section 2.206's petition procedures.

,

Licensec's Answer at 21-22, citing Bellotti,725 F.2d at 1383. But the Pilgrim
enforcement proceeding discussed in Bellotti was unlike the license amendment
proceeding here.

As Licensec here notes, the Pilgrim order considered in Bellotti had narrowly ;
'

defined the scope of the proceeding to encompass only the question of whether
the order imposed by the Staff on the Pilgrim licensee should be sustained. 1

This is typical language in license-modification enforcement actions brought by
the NRC Staff. Ilowever, in the instant proceeding, it is the Licensee, not the ;

Staff, who seeks the amendment. 'Itc Notice of Opponunity for IIearing on {
Amendment 158 places no express restrictions on the issues to be raised in {
a respective hearing. Any hearing must, of course, be within the scope of the
Amendment 158 notice. That notice describes the scope simply as "with respect
to issuance of the amendment." 57 Fed. Reg. at 17,934-35.

IPatal to Licensec's argument is the fact that, in Bellotti, the Attorney
General's petition was in response to the Notice of an Order Modifying License
which offered a hearing to the Pilgrim licensee, but to no one else.* The
Pilgrim licensec did not request a hearing. Bellotti,725 F.2d at 1835. IIere the
petitions are in response to the notice of an opportunity to petition for a hearing

1

10 order Whfying ticense tdTective immediately,47 Fed. Reg.4171. 4173 Unit.18.1982).

210

.

<

!

_, _ ._= _ _ - . _ . _._. ___ _



.. _ .- . _ _ ~ - - _~ -

!

,

and to intervene in a proceeding brought about by the Licensce's application for
Amendment 158. %c opportunity to intervene was expressly afforded to anyone |

whose interests may be affected by the proceeding, specifically petitioners under
'

- 10 C.F.R. 5 2.714. 57 Fed. Reg. at 17,934-45.
Despite the peripheral discussion by the Court of the nature.of the issues |

that do not support a request for intervention, see p. 210, supra, the essence of ;

Bellotti was simply that the Commission, as it deems best, may offer a hearing ;

to potential petitioners or leave them to seek redress under 10 C.F.R. 9 2.206. 7

Also related to the Licensec's causality arguments, is "the companion man- {
date that the injury is 'likely to be redressed by a favorable decision in the .

proceeding.' Seabrook, CLI-91-14,34 NRC at 267." Licensce's Answer at 19. }

According to Licensee, if the licensing action challenged in the proceeding is ,

not the cause of the potential injury, a favorable decision cannot redress the,

injury. Thus, in a license amendment proceeding limited in scope to whether
the amendment should be issued, a decision in favor of the petitioners (i.e., to
not issue the amendment) would not redress the potential injury.

We do not believe that the Notice established the scope of the proceeding
to be as restrictive as "whether the amendment should be issued," as Licensee a

states. But, practically speaking, denying the amendment may be the outer reach i

of any order the Board might issue in the proceeding. For the sake of argument,
we accept the premise.

We return to Licensec's argument that it was the prior calculational error, not ,

the amendment, which caused a reduced margin of safety, therefore any injury in
fact. Hat argument depends too heavily on compartmentalized reasoning. The ,

potential for reduced safety here (injury in fact) is both the prior calculational ,

error and an amendment that does not redress that error but permits operation
of the spent fuel pool according to its terms. The two concepts are logically
inseparable.

Assuming that the record of the proceeding were to demonstrate that the risk
from the calculational error is not abated by Amendment 158, interested persons
may have redrm by a denial of that amendment." True, as Licensee states, that y

action would not correct the prior calculational error, but it would remove the ;
"

authority to operate the spent fuel pool under an inadequate amendment. Such
a denial would return the matter to the Licensec and the NRC enforcement staff ;

for a proper resolution of the problem. ,

;

;

U In the real wwld of NRC adjudications. applicants ror licene and amendmema to licenses accept mudafication
as a condition of iuuance. seldom are NKC adjudicaton faced wnh an up or down choice.

i
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C. Standing liased upon Prosimity

Often in NRC proceedings, whether a petitioner would sustain an " injury
in fact" as a result of an action covered by a proceeding has been determined
by whether the petitioner lives or engages in acdvities near the nuclear plant
in question. Thus a petitioner may demonstrate the potential for injury if the
petitioners live, work, or, as here, have children in school, in an area that |

might be affected by the release of nuclear radiation from the plant. A leading
'

case on this point is Virginia Electric and Power Co. (North Anna Nuclear
Power Station, Units 1 and 2), ALAB-522, 9 NRC 54, 56-57 (1979), where i

the proceeding involved a proposed operating license amendment that would ,

authorize the expansion of the spent fuel pool capacity. There the Appeal Board ;

would not rule out as a matter of law derivative standing where a member of j

the petitioning orpaization lived about 35 miles from the facility, and where ;

another membe hved 45 miles away but engaged in canoeing in close proximity
to the plant. Id. at 57

Also, in North Anna, the Appeal Board noted that it had never required a |
'

petitioner in close proximity to a facility in question to specify the:

causal relationship between injury to an interest of a petitioner and the possible resuhs of
the proceeding ifootnote omitted). Rather, dose proximity has always been deemed to be t

enough, standing alone, to estabhsh the requisite interest.

;

/d. at 56, citing, e.g., Gulf States Utilitics Co. (River Bend Units 1 and 2),
ALAB-183,7 AEC 222,223-24 (1974), and cases there cited. See also Armed ,

Forces Radiology Research Institute (Cobalt-60 Storage Facility), ALAB-682, j

16 NRC 150,154 (1982).
However, as the Commission noted in St. Lucie, supra, cases conferring !

standing based on a specific distance from the plant " involved the construction or :
'

operation of the reactor itself, with clear implications for the offsite environment,
or major alterations to the facility with a clear potential for offsite consequences." ,

CLI-89-21, supra, 30 NRC at 329. The Commission contrasted such cases with {
those involving minor license amendments: " Absent situations involving such |

obvious potential for offsite consequences, a petitioner must allege some speci/ic [
. . Id. at 329-30 !' injury in fact that will result from the action taken "

(emphasis addedi
-

1
;

t

!

i

h
,

;f
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D. Whether CCMN lias Derivative Standing
,

'

Both the L.icensee and NRC Staff acknowledge that an organization may
establish injury in fact and standing to intervene if it represents and identifics .

members who have such injury and standing.12
Mr. Pray is a member of CCMN and authorizes that organization to represent

him. lie lives within 5 miles of Millstone. He is worried about an accident at t
'

the Millstone 2 spent fuel pool and is concerned that Amendment 158 does not '
protect him and his family. He is particularly concerned about offsite releases

*

reaching him and his family by the groundwater pathway. Letters, May 29 and
July 2,1992.

Ms. Griffiths is a member of CCMN and authorizes CCMN to represent her *

i
in this proceeding. She lives about 1.5 miles from Millstone, and her children
attended school 2 miles from the plant. She too is concerned about a spent
fuel pool accident and shares Mr. Pray's concern that Amendment 158 does not

!
afford safety to her and her family. Letter, June 29,1992.

Mr. Sullivan is " associated" with CCMN and authorizes that organization to ,

represent him. He lives 3 miles from the plant and his children attend school 2
i

miles from the plant. He is concerned about inadvertent criticality at the spent
fuel pool. Letter, July 6,1992. ,

If Mr. Pray, Ms. Griffiths, or Mr. Sullivan have demonstrated injury in fact i
'

from the proposed licensing action in their own right, CCMN has desivative
standing to intervene. As noted above, we learned from the Commission's i

decision in St. Lucie, supra. that "[a]bsent situations involving such offsite .

potential for offsite consequences, a petitioner must allege some specific ' injury
'in fact' that will result from the action taken." Id., 30 NRC at 329-30. In j

other words, we may not infer injury in fact solely from proximity to the facility
|unless the licensing action implies such potential. .

In this case CCMN, through its members, meets both St. Lucie standards, j

l.c., injury in fact may be inferred and they allege such injury.
They and their families reside and live very close to the facility. As Licensec !

freported in the LER,"[t]he safety consequences of the [ calculational error) is
a potential uncontrolled criticality event in the spent fuel pool" LER, supra,
at 3. As discussed in St. Lucic, such an event presents " clear implications for i

the offsite environment." Although the corrective redesign of the pool may
not be regarded as a " major alteration to the facility," operation authorized by .;

an amendment that fails to correct a calculational error carries with it "a clear
:

potential for offsite consequences." 'lhis injury in fact is inferred from proximity
to the planL

12NRC Stafr Answer at 8. citing, a g., Wrn v. Seld.a. 42211 S. 490. 511 (1975); Ikensee's Answer at 28 [
!csag. a gJimda Peice' and fight Co. (turkey Point Nclear Generadng Plant. Uints 3 and 4). A1.AB-952,33

NRC 521. 529 (1991). ,

I,
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However, even if such were not the case, the petitioners meet the second
Sf. Lucie test. %cy have specifically alleged concerns that, if well founded, i

constitute injury in fact. One must look to CCMN's contentions to determme j

whether the concerns are well founded. !
!

We find that by virtue of injury in fact, both inferred and as alleged by CCMN
members, CCMN has standing to intervene in this proceeding.

fVI. CONTENTIONS

A. General Principles
i

As pertinent here,10 C.F.R. 6 2.714(b) provides:

(2) Each omtentim must consist of a specific statement of the issue of law or fact to
be raised or conticwcried. In addition. the peutioner shall provide the following informauon |

with respect to each contention: !

(i) A brief explanation of the bases of the mntentim. !

(ii) A concise statement of the alleged facts or expert opinion which suppcwt the |

cmtention and on which the petitioner intends to rely in proving the contention at the hearing, j

together with references to those specific sources and documents of which the petitioner is !

aware and on which the pentioner intends to rely to establish those faas or expert opinion. I

(iii) Sufficiern information (which may include informatim pursuant to paragraphs ;

(b)(2Xi) and (ii) of this sec6an) to show that a genuine dispute exists with the applicant 2

on a material issue of law or fact. His showing must include references to the specific
I

portions of the application (including the applicant's environmental report and safety report)
that the petidoner disputes and the supporting reasons for each dispute, or, if the petitioner |

believes that the apphcation fails to contain information on a relevant matter as required by '{
law, the identification of each failure and the supporting reaxons for the petitioner's belief. {

!

54 Fed. Reg. 33,168, 33,180 (Aug.11,1989), i
The Statement of Considerations for the rule, as amended in 1989, provided

additional explanation: .|
!

His requirement [to provide ir.formationi dacs not call upon the intervenor to make its case !

at this stage of the proceeding, but rather to indicate what facss or expert (pinions, be it one
fact or opinion or many, of which it is aware at that point in time whidi provide the basis I

for its cuntention. i

in addition to providmg a statement of facts and sources, the new rule will also require
intervenors to sulunit with their list of contentions suf ficient informanon (which may include
the known significant facts described atxwe) to show that a genuine dispute exists between
the petitimer and the applicant or licensee on a materialissue oflaw or fact. His will require ;*

the intervenor to read the pertinent portions of the license appbcanon, including the Safety {
Analyais Iteport and the Environmental Report, and to state the a;ylicant's position and ;

the petidancr's opposing view. When the intervenor believes the application and supporting i
i
t

i

.I

!
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material do not address a relevant rnatter, it witi be suf6cient to esplain why tie application f

is def.cienL
-t

54 Fed. Reg. 33,170. i

ne Licensee especially directs our attention to the Commission's decision '

in Arimna Public Service Co. (Palo Verde Nuclear Generating Station, Units
1,2, and 3), CLI 91-12,34 NRC 149 (1991). There the Commission reversed
a licensing board decision that had applied rules of construction to infer a }
challenge by a petitioner when none was explicitly stated." The Commission

'

stated that section 2.714(b)(2) (i)-(iii) is to be interpreted strictly: If any one |
"

|of these requirements is not met, a contention must be rejected." 34 NRC at
155 (citing the Staternent of Considerations,54 Fed. Reg. at 33,168,33,171).

II. CCMN's Contentions ,

i

CCMN submitted four contentions." Only Contentions 1 and 2 are arguably j

within the scope of the proceeding on Amendment 158.

;
1. Contention 1

:

hat there is no basis for the NRC to contend that no signi6 cant risk is involved in the i

issuance of the design change that was issued to address the enticality errors found at
' t

Mitistone 2.

'

CCMN explained that Contentions I and 2 were supported by additional
Sections A. II, and C and by the attached affidavits of Dr. Gordon Thompson
and Dr. Michio Kaku. Id. Contention 1, it turns out, depends entirely upon the
affidavit of Dr. Kaku, which we deem to be a part of the contention itself.a
Sections A, B, and C of the CCMN Contention pleading and the affidavit of Dr.
Gordon Thompson were of no value in explaining either Contention 1 or 2. $

i
I

I
,

1

!

! UArism A.Nic Smics Co. (Palo Verde Ndest Generaung stadon. his 1,2, and 3), IEP-91 19,33 NRC
I

397 (1991).
"CCMN's "I1NAL YERsloN' or its cmtentions dated August 24,1992,and served september 8,1992, was !
strud by lioard order. Nte 5. supra Cornennons covered by this order wers also dated August 24,1992, and j

were served by the office of the secretary (for CCMN) on August 28.1992. j
D in requesting an extension of nme to r.le contendons.TMN explained that its experts would actually be f.hng 1

Ithe cmtentions. CCMN lener. August 12,1992, at 1. Consistent with that plan, CCMN's contendes are terse
decrip6ans of its concern whDe the essence d the contendes were set out in the expena* affidsvsts.
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n. Dr. Kaku's Afftdavit

Dr. Michio Kaku is a full professor of theoretical nuclear physics at the
,

Graduate Center of the City University of New York and the City College of
New York. Ile received his Ph.D. in theoretical physics from the Lawrence
Livermore Radiation Laboratory at the University of California, Berkeley. Kaku

.

'
A ffidavit,11.11e discusses the calculational etTors and corrective measurements
pertaining to Amendment 158. Id.115-12. ,

'Licensee, however, does not even refer to Dr. Kaku's discussion except to
state that: *

Re " Background" material, including the accompanying affidavita, obviously asserts a great ,

many purponed problems with the spent fuel puol design and the accident analyses used to i

support that design. Ilowever, these concerns are never coherently articulated in a contention.
h is not incumbent upon either the Licensee or the Licensing Board to comb through the .

material provided by a would-be intervener to find what are the " rear * proposed contentions. }
,

Licensec's Answer at 50-51.
Licensee's failure to address Dr. Kaku's affidavit on the grounds that it

required too much effort deprived the Board of the benefit of its views on i

important aspects of CCMN's case. As we explain below, the affidavit was
well organized. The Board did not have to " comb" through it to locate the
relevant sections.

Dr. Kaku begins with his understanding of the fuel pool rearrangement (Kaku |

Affidavit,12); accurately describes Licensec's main argument in the proceeding
(id.13); and states that he will address three main areas including "(a) reanalysis
of the criticality study, showing that the calculation of neutron reactivity may ,

not be as rigorous as previously thought" (id.,14).
Dr. Kaku, next clearly identified his discussion as " Errors in Criticality -

Analysis." Id., ff.14. Then in consecutive, logically progressing paragraphs,
Dr. Kaku explains exactly what may be wrong with the criticality analysis and [
why he believes that the analysis does not adequately address all that should |

be addressed. Id.,115-12. IIis cohesive discussion tracks the amendment
application and raisi-s a genuine dispute with Licensec as to the Amendment
158 criticality analysis. Id. ;

As noted above the Commission has stated,"[w] hen the intervenor believes
the application and supporting material do not address a relevant matter, it will
be sufficient to explain why the application is deficient." 54 Fed. Reg. 33,170. ;

Contention 1 must be considered with this guidance in mind. |

Dr. Kaku provided a summary of his concerns: ,

The previous reactivity study by CE done on the spent fuel pool was in error by 5%, >

mainly because of the difficuhy in modeling the HoroDea boxes by the neutron dJfusion *

equation. I am not omvinced that the newer neutron reactivny study is sensitive enough to j

!
,
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1

truly calculate the effect of neutron aburption by the lloroflex boxes. especially because
of the degradation and unexpeaed crosion of the boxes (whose full extent has never been
determined by the utility). The neutron reactivity calculations ushg Monte (Carloj techniques
studies have inhercnt uncertainties in them (given the assumptions inherent within the model)

that may be too large to make reliable estimates of K for the fully loaded pool.ar

Kaku Affidavit,130.

b. Summary and Proposed issues Regarding Contendon 1

Dr. Kaku's main argument is that Licensce's belief that the rearrangement can
only reduce the pool's storage capacity and hence make the pool less dangerous,-
represents premature optimism. Id.,14. More information is required. Id.,
passim. A reanalysis of the criticality study is needed and should address the
following issues:

1. What is the actual state of the Boroflex box degradation, and what

is the corresponding disposition of the water gaps? Id.,18. According
to Dr. Kaku, the licensee examined only 16% of the Boroflex boxes.
Id.,17.8' If the sample is not representative, the gaps may be larger
than expected, or locally concentrated. A concentration of gaps would
cause local enhancement of the neutron distribution with an effect of

'

increasing K,,
2. To what extent are the benchmark data used by the Licensee

representative of the arrangement of Boroflex boxes, fuel boxes, and
water in the storage pool? Id.,19.

3. Ilave the Monte Carlo calculations incorporated enough iterations
to provide a good estimate of the pool's reactivity? Id.,110(d).

4. If a vertical buckling term has been used, has it been used
correctly? Id., j 10(c).

The foregoing summary and proposed issues will constitute a basis for
discussion at the forthcoming prehearing conference.

The StafT argues that Dr. Kaku fails to specify how the Licensee's revised
criticality calculations are not conservative, or how gaps concentrated in certain ;

4

areas would significantly affect the calculations. Staff Answer at 19. Dr.
~

Kaku states that one suspects that an unusually large number of iterations will
be necessary to provide any reasonable approximation. Kaku Affidavit,110.
The specific claim is that, barring an unusually large number of iterations the

r

l' Apparcraly, Dr. Kaku is mistaken about the sampling. The NRC staff notes that the defect rate is 165
The sampling consmed of appmumately half of the possuned rack cc!!s. staff Answer at 19, ening t.icensee's
Appbcation. Attachment 2. at 13.

If Dr. Kaku agrees that he is mistakm, we espect him to promptly inform the Board and parues, through
CCMN. whethe the enor changes his concluzians.

,
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calculation of K , will be uncertain. There is no indication that Dr. Kakua
expects the estimated value to be biased in one direction or the other; simply
that it will be uncertain. Dr. Kaku points out that a local concentration of gaps
in the Boroflex will lead to a local distribution of neutrons much higher than
the computer calculation for the entire pool. Id.,17. This is a well known
phenomenon; and clearly a high local concentration of neutrons near a group of ,

fuct boxes would affect the calculation. |
i

c. Significant Risk t'ersus NSilC Determination |
Both the Licensec and the NRC Staff construe Contention 1 as a legal

argument challenging the Staff's authority to make a "No Significant llazards
Consideration" (NSliC) determination. To support this construction, however,
cach asserts that CCMN intended to say "no significant hazards consideration"
in the language of the pertinent NSliC regulations, rather than "no significant i
risk" as the contention states. Licensce's Answer at 49-50; Staff's Answer at
16-17.

We have learned from the Commission's decision in Palo l'erde, CL1-91- j

12, supra, that a licensing board rnay not infer missing thoughts to find that a
contention is acceptable. 34 NRC at 155. By the same reasoning, the Board i

may not impute different wording to a contention in order to reject it. More
important, the entire tenor of Contention 1, as explained by Dr. Kaku, is a fxtual ,

expression of concern about risk. The contention is void of the legal meaning
' I

*

ascribed to it by Licensee and the Staff.

,

d. Dr. Thompson's Af]idavit

Dr. Gordon Thompson's affidavit (apparently in support of Contention 1)
generally advocates alternative means of storing spent fuel such as onsite dry- ,

cask storage. Thompson Affidavit at 1, attached to CCMN Contentions.11is !
fdiscussion is entirely beyond the scope of Amendment 158. That amendment

does not bring into question whether the use of pool storage is generally
appropriate for Millstone 2. Dr. Thompson does not cite any NRC requirements |

for dry-cask storage in any event.
Contention 1 is accepted based upon Dr. Kaku's affidavit.

|

2. Contention 2

nat an envirmmental and health study needs to be done so we can know the effects frorn
releases of varying amounts of the current muowable radioactive inventory of the spent fuel
pol.

J
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We look to Dr. Kaku's discussion of " Maximum Credible Accidents" to i
determine whether Contention 2 raises an issue suitable for hearing. Kaku j
Af fidavit, ff.112,1113-28. Dr. Kaku starts out well enough by stating: "[t]hc

|
rearrangement advocated by NU will increase the fission product inventory of the j

spent fuel pool, so it is vital that one analyze the maximum credible accident.''
/d.. j 13. His argument fails, however, when he challenges the original FSAR j

design-basis accident. Id., 1114-28. He makes no further connection between !

Amendment 158 and the FSAR accident. Id. We agree with the Licensee that
we may not revisit die original exploration of environmental issues without some |

showing that the amendment itself would result in significant effects. Licensee's
Answer at 52 53. Contention 2 is rejected.

'

3. Contention 3

Dat the removal of requirements for neutnm Hun monitors in the Mdistune spent fuct pool I
7

was improper in light of the fact that before the hcense amendment was issued to allow no

j mpmil criticality monitors the NRC was aware that the criticahty safety margins were being
j questioned. Derefore we contend that without cnticabry murutors in that pool we witl have .

no pr or warning if a dangerous neutron muldphcation were to occur. [,

!

CCMN has not explained how neutron flux monitors relate to Amendment
,

158. Sec CCMN Contentions, Sections A, B, and C. We have examined
,

Licensec's amendment papers and the Staff's SER and can find no connection. i

CCMN has not correlated its discussion with the amendment papers. CCMN j

seems to be referring to an event before Amendment 158. See Licensec's Ansii.2 j
at $3-54. The Staff argues that the issue is beyond the scope of the notice of ;

Iopportamity for hearing. Staff's Answer at 19-20. We agree. 'Ihere is no basis
for admitting Contention 3. It is therefore rejected. ;

i
!

4. Contention 4 ,

hat immedate action should be taken to stop NU fran wntaminating the new steam i

gerierators untd our cornerns for the safe storage of the spent and new fuct is addressed. I

t

Contention 4 is clearly beyond the scope of the proceeding on Amendment
158 and is, therefore, rejected.

i

VII. ORDER ;

A. CCMN Conte.ition 1, based upon the respective parts of Dr. Kaku's
affidavit, is admitted 'o be heard in this proceeding.

,

t

'
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B. CCMN's petition is granted and CCMN is admitted as a party to the *

proceeding. 3

fC. A hearing is ordered. A notice of hearing and notice of prehearing
conference will be issued. ,

'
D. He petitions for leave to intervene and requests for hearing submitted

by Patricia R. Nowicki, Michael J. Pray, Rosemary Griffiths, Joseph M. Sullivan,
Don't Waste Connecticut, and Frank Lo Sacco are wholly denied.

.

.
'

VIII. APPEALS
i

A. Appeals from this Order to the Commis> ion may be taken in accordance ,'

with the provisions of 10 C.F.R. $ 2.714a. j

IL The Nowicki, Pray, Griffiths, Sullivan, Don't Waste Connecticut, and |
!Lo Sacco Petitioners may appeal on the question whether cach of their petitions

should have been granted in whole or in part.
C. The Licensee, Northeast Nuclear Energy Company, and the NRC Staff

may appeal on the question whether the petition of Co-operative Citizen's .;

Monitoring Network should have been wholly denied. |
i

D. Appeals shall be asserted by the filing of a notice of appeal and
accompanying supporting brief within 10 days of the service of the order from .

!which the appeal is taken.
E. Any other party may file a brief in support of or in opposition to the ,

appeal within 10 days after the service of the appeal i

IT IS SO ORDERED. ,

,

Tile ATOMIC SAFETY AND
LICENSING BOARD I

1

!

Charles N. Kelber ;

ADMINISTRATIVE JUDGE -
1

4 ,

Jerry R. Kline ;

ADMINISTRATIVE JUDGE ;
'

i

Ivan W. Smith, Chairman |

ADMINISTRATIVE JUDGE

Bethesda, Maryland
September 30,1992

i
|
1
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Cite as 36 NRC 221 (1992) CLl-92-14

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION ;

'COMMISSIONERS:
t

!

Ivan Selin, Chairman i

Kenneth C. Rogers
James R. Curtiss'

Forrest J. Remick
E. Gall de Planque

4

in the Matter of. Docket No. 030-20693

(License No. 29-18205-02)
'

t

GEO-TECH ASSOCIATES

(Geo-Tech Laboratories) October 21,1992 ;

|

De Commission refers to its Atomic Safety and 1);cnsing Board Panel
(ASLBP) a late-filed and deficient request by Geo-Tech Associates for a hearing
on an order revoking its materials license for failure to pay the annual license fee +

required by 10 C.F.R. Part 171. The Commission Jitects the presiding officer
to consider the hearing request under the criterb for late filings in 10 C.F.R.
{ 2.714(a)(1), in the absence of regulations ;;overning late-filed and deficient |

'

hearing requests on enforcement orders.
De Commission also provides guidance on any hearing hcid on this issue, ;

because this is the first hearing request on enforcement sanctions for failure
?to pay license fees. The Commission suggests that the scope of any hearing
'

should be limited to whether the Licensce's fee was properly assessed and that
challenges to the fee schedule or its underlying methodology would not be

'

proper in this type of proceeding.

MEMORANDUM AND ORDER i

On August 11,1992, the NRC's Deputy Chief Financial Officer / Controller !
issued an order to Geo-Tech Associates (Geo-Tech) revoking its materials license

;

'
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for failure to pay its annual fee, as required by 10 C.F.R. Part 171. Under the j
terms of the order, the license revocation would take effect 30 days from the -

'

date of the order. Geo-Tech was directed to submit an answer to the order
within 30 days after its issuance. The answer was to specifically admit or deny |
cach allegation or charge made in the order and set forth the matters of fact and i

law on which Geo-Tech or any other person adversely affected relied and the '

reasons why this order should not have been issued. Any answer filed within
30 days could include a request for a hearing. *

Geo-Tech filed its answer requesting a hearing more than 30 days after :
issuance of the order. Additionally, the Licensee did not provide the specific . |
information required to be included in the answer by the terms of the order. !

The Commission is referring the hearing request to the Chief Administrative *

Judge, Atomic Safety and Licensing Board Panel, for assignment to a presiding -

officer. In the absence of regulations directly governing late-filed and deficient
hearing requests on enforcement orders, the Commission directs the presiding j

officer to apply the criteria for considering late filings set forth in 10 C.F.R.
6 2.714(a)(1). The designated presiding officer shall determine whether the j

hearing request should be granted despite its deficiencies using these criteria. .

Because this is the first request by a licensee for a hearing on an order ,

revoking a license for failure to pay user fees, the Commission believes that it '

is appropriate to provide guidance regarding the scope of any hearing held on
enforcement sanctions imposed for failure to pay user fees. i

The hearing scope shall be quite narrow. Neither the fee schedule nor its3

underlying methodology may be properly challenged in this type of proceeding. ,

They have been fixed by rulemaking which this proceeding carmot amend. ;

Instead, we would expect that in most cases the only pertinent issues would le: }
(1) Was the Licensee placed in the proper fee category? (2) If the answer to the ;

first question is yes, then the Board must next determine if the Licensee was ;

I
charged the proper fee established for that category. (3) If the answer to this is,

also in the affirmative, the Board should find if the Licensee has been granted a
,

partial or total exemption fmm the fee by the NRC Staff. And (4) If the Licensec ;

did not receive an exemption, the Board must determine if the Licensee paid
.

,

the fee charged, If a Board determines that a hearing of substantially broader i

scope is warranted, it must receive authorization from the Commission before |

proceeding further. .

i

|
:

.
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It is so ORDERED.~
r

Ibr the Commission,' |
!

SAMUEL J. CillLK i

Secretary of the Commission .f
:

Dated at Rockville, Maryland, ,

I
this 21st day of October 1992.

i,
i

i

r

1

!

,

1

i

!

?
.
i'

|

.

E
:

!

,

|
f

ICornmaennen Rogers and Remd were unavailshic is the affwmeuon of ths adm. If they had been present,
they would have appnwed it.

I
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Cite as 36 NRC 225 (1992) LDP-92-29

UNITED STATES OF AMERICA *

NUCLEAR REGULATORY COMMISSION

!

ATOMIC SAFETY AND LICENSING BOARD
.

,
*

Before Administrative Judges:

|

Peter B. Bloch, Chair i

Dr. Frank F. Hooper
Dr. Charles N. Kelber ,i

in the Matter of Docket No. 50-320-OLA-2

(ASLBP No. 91-643-11-OLA-2) .
(Re: License Amendment) ,

(Post-Defueling Monitored ,

Storage)

?GENERAL PUBUC UTILITIES NUCLEAR
CORPORATION, et al.

,

(Three Mlle Island Nuclear Station, ;

Unit 2) Octnber 5,1992

i
!

!The Licensing Board dismisses this proceeding, prior to admitting any party,
in response to a joint motion of all Petitioners to withdraw the only pending ,

contentions. Although the joint motion requested a dismissal "with prejudice," .

'
the Licensing Board refused to act on this request because it had not seen the
settlement agreement, nor had it been given legal argument or factual evidence
to persuade it to take the requested action. ;

RULES OF PRACTICE: SETFLEMENT; DISMISSAL "WITil
PREJUDICE" ,

A licensing board may refuse to dismiss a proceeding ' with prejudice," even ;

though all the participants jointly request that action, unless it is persuaded by
legal and factual arguments in support of that request.

,

|

,

9
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MEMOltANDUM AND ORDEll
(Dismissing Proceeding)

I, MEMORANDUM

On September 28, 1992, the Licensing Board received a " Jointly Supulated
Modon to Dismiss the Peution of Eric J. Epstein" The modon, filed by all
participants in this case, requests permission for Mr. Epstein to withdraw his
petition and requests us to dismiss the petition with prejudice.

We shall dismiss the pention. Although the parties may have a mutually
binding contmetual agreement that would prevent refiling of this case, we have
not seen that agreement and have not been persuaded by legal authority or
evidence to determine whether or not the dismissal is "with prejudice." A
motion of a party for reconsideration of our decision - if a party still desires
a dismissal with prejudice - may be filed within 10 calendar days of the date
of issuance of our Order.

II. ORDER

For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 5th day of October 1992, ORDERED that:

The Pention of Eric J. Epstein is dismissed.

THE ATOMIC SAFETY AND
LICENSING BOARD

Dr. Frank F. Hooper (by PBB)
ADMINISTRATIVE JUDGE

Dr. Charles N. Kelber
ADMINISTR ATIVE JUIXiE

| Peter B. Bloch, Chair
ADMINISTRATIVE JUDGE

h

) Bethesda, Maryland

k
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Cite as 36 NRC 227 (1992) LBP-92-30

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

!

ATOMIC SAFETY AND LICENSING BOARD

r

Before Administrative Judges:

Peter B. Bloch, Chair
Dr. Frank F. Hooper

Dr. Charles N. Kelber
,

in the Matter of Docket No. 50-320-OLA-2

(ASLBP No. 91643-11-OLA 2)
(Re: License Amendment)
(Post-Defueling Monitored

Storage)

GENERAL PUBLIC UTILITIES NUCLEAR ;

CORPORATION, et al. +

(Three Mile Island Nuclear Station,
Unit 2) October 16,1992

,

f

De Licensing Board, having been provided the text of the settlement reached ;

by the participants, reconsidered its previous dismissal order and modified it to i

be a dismissal with prejudice. .

RUI.ES OF PRACTICE: PETITION; DISMISSAL WITil PREJUDICE

A petition may be dismissed with prejudice providing that a board reviews
the settlement and finds, consistent with 10 C.F.R. 6 2.759, that it is a " fair and
reasonable setticment."

t

t
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MEMORANDUM AND ORDEn |

(Reconsidering Order Dismissing Procecoing)

i

I. MEMORANDUM )

On October 5, the Board issued LBP-92-29 (36 NRC 225), dismissing ,

this proceeding. On October 8,1992, the Licensing Board received a " Joint
'

Motion for Reconsideration" in which all the participants submitted additional
information and legal argument and requested that we revise our Order so that
the proceeding would be dismissed "with prejudice."

Setdement in this case is encouraged by 10 C.F.R. f 2.759, providing that it is
a " fair and reasonable setdement of contested initial licensing proceedings" or,
by inference, of amendment proceedings.8 Now that we have seen the settlement

*

agreement, we have no reason to conclude that it is other than a fair and
'

reasonable settlement. Hence, a dismissal of the Epstein petition with prejudice
is appropriate.2 Long Island Lighting Co. (Shoreharn Nuclear Power Station,
Unit 1), LDP-92-15, 35 NRC 209 (1992) (settlement agreement approved af ter :
examination); Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-79-3, '

9 NRC 107 (1979) (dismissal with prejudice after study and modification of the j
proposed settlement); Philadelphia Electric Co. (Limerick Generating Station,

'

Units 1 and 2), LBP-89-24, 30 NRC 152 (1989) (dismissal with prejudice
after finding that the agreement is not inconsistent with applicable statutes
and regulations); Arimna Public Service Co. (Palo Verde Nuclear Generating <

'Station, Units 2 and 3), LEP-85-26, 22 NRC 118 (1985) (dismissed with
prejudice after a prehearing conference and preliminary evidentiary hearing to I

consider the effects of the settlement).
,

'II. ORDER

Ihr all the foregoing reasons and upon consideration of the entire record in
this maner, it is, this 16th day of October 1992, ORDERED that:

,

i

3 our junsdictmn is to determine whether or not to a6mt a pany We consider that the danpute before us as subject i

'

to setdement under the cued rule.
2 We have no opinsun concermng the merus of the f.piteen petathat.
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The Pctition of Eric 3. Epstein is dismissed with prejudice.

THE ATOMIC SAFETY AND
1.lCENSING BOARD |

t

!

Dr. Frank F. Hooper ' {

ADMINISTRATIVE JUDGE ;

e

Dr. Charles N. Kelber (by PDB) i

ADMINISTRATIVE JUDGE . j
.4

Peter B. Bloch, Chair |

ADMINISTRATIVE JUDGE '
i

Bethesda, Maryland
.I.
!

>
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Cite as 36 NRC 231 (1992) . DD-92-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

in the Matter of Docket Nos. 50-498
50-499

HOUSTON LIGHTING AND POWER
COMPANY

(South Texas Project, Units 1

and 2) October 5,1992

De Director of the Office of Nuclear Reactor Regulation grants in part and i

denies in part a Petition submitted pursuant to 10 C.F.R. 6 2.206 by Mr. Romas
J. Saporito (Petitioner) requesting action with regard to the South Texas Project
(STP), Units I and 2, of the llouston Lighting and Power Company (Licensee). :

Petitioner requested the NRC to initiate swift and effective actions to cause .:
the Licensee to adequately train all STP employees in Security Procedures, use ;

of the Work Process Program, Maintenance Work Pracdces and Requirements,
and use of the Planner's Guide, as well as all STP Security R)rce personnel in
the use of security procedures. In response to the Petition, a special NRC team i

inspection was conducted which substantiated some of the Petitioner's concerns
and resulted in corrective actions by the Licensee. Those aspects of the Petition

'

substantiated by the NRC and corrected by the Licensee are granted.
'

With regard to the Petitioner's request for action pursuant to section 2.206 for
the institution of proceedings pursuant to 10 C.F.R. 6 2.202 and for immediate
revocation of all escorted access at the STP site, and for an immediate shutdowTi
of all inaintenance activity there, the Director finds minimal safety significance.

'
associated with the concerns raised in the Petition and denies those portions of
the Petition.

'

!
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DIRECTOR'S DECISION UNDER 10 C.F R. % 2.206

I. INTRODUCTION I

I
On February 10, 1992, Mr. Thomas J. Saporito, Jr. (the Ittitioner), filed a

Petition with the U.S. Nuclear Regulatory Commission (NRC) pursuant to 10 ,

C.F.R. 92.206 requesting actions be taken regarding the South Texas Project ,

!(STP), Units 1 and 2, of the llouston Lighting and Power Company (IIL&P
or Licensec). Specifically, the Petitioner requested the NRC to institute a
proceeding pursuant to 10 C.F.R. 62.202 and to take swift and effective
actions because of the Petitioner's concerns in the areas of physical security,
maintenance activitics, compliance with technical specifications and procedurcs,
and training at STP.

In the area of physical security, the Petitioner requested that the NRC cause
the Licensec to revoke all escorted access to the South Texas site and to
adequately train all employces and security force personnel in using relevant
security procedures. With regard to maintenance activitics, the Petitioner ;

requested that the NRC cause the Licensee to invoke an immediate stand-down
of all maintenance activities, to adequately train personnel in the use of Revision
3 of the Work Process Program, Revision 0 of the Maintenance Work Practices
and Requirements, and Revision 0 of the Planner's Guide. The Petitioner also
requested that the NRC take swift and effective actions to cause the Licensee to
comply with the South Texas Project's technical specifications and procedures.
On February 18,1992, the Petitioner met with the NRC Staff in the Region IV
offices to discuss certain issues presented in the Petition and other concerns.8

On March 24, 1992, I informed the Petitioner that the Petition had been
referred to my Office for the preparation of a Director's Decision. I further
informed the Petitioner that, after receiving the Petition, the NRC Staff imme-
diately evaluated reactor safety at STP and performed a special team inspection

'
to evaluate the concerns raised in the Petition. As a result of the evaluation and
inspection, the NRC Staff found that the concerns either could not be substan- l
tiated, or if they were substantiated did not involve nuclear safety, or were not !

safety concerns of such importance to warrant the immediate and swift actions
requested in the Petition. Herefore, I denied the Petitioner's request for the
NRC to take immediate action. I also informed the Petitioner that the NRC
would take appropriate action within a reasonable time regarding the specific
concerns raised in the Petition.

I At tlus rnecurig, the Peutioner remed a number of concerns other than thane act out in the Prubun. Thnec mher
concerns have been handled separately by the NRC staff.

232
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The Licensee also responded to the issues raised in the Petition. The Licensee
'

voluntarily submitted information to the NRC on March 11 and May 1,1992,
regarding the issues raised by the Petitioner.

My Decision in this matter follows.
<

IIL DISCUSSION

In response to the Petition and other concerns raised by the Petitioner, die
NRC Staff conducted a special team inspection at STP which included an

'
evaluation of the concerns raised in the Petition. The five-member team was on
site during March 9-13, March 23-27, and April 14,1992. On June 1,1992, the
NRC Staff issued Inspection Report 50-498/92-07, 50-499/92-07 documenting
the results of the inspection. In a letter of June 18,1992, to the NRC Chairman,
the Petitioner commended the NRC Staff inspection effort as extremely definitive ,

with very comprehensive results.
While the inspection team considered all of the concerns of the Petitioner, <

this Director's Decision responds only to those issues raised in the Petition, :
I

specifically the twelve items listed in the " Basis and Justification" section of the
Petition. ;

In evaluating the physical security concerns during the recent NRC special
team inspection, the NRC Staff gathered specific information on the traming and .. i

implementation of the security plan for the areas of concern to the Petitioner,
including the control of visitors, the transfer of visitors between escorts, and
tailgating. The NRC inspectors reviewed genemi employec training (GET)
lesson plans, the qualification and size of the instructional staff, and the ;

iexaminations taken by individuals at the end of instruction. The inspectors
,

reviewed lesson plans for both the initial training and requalification training ,

of security personnel. In this way, the team could determine the manner in
which the material was presented to the employees and could determine if
the employees understood the requirements. In determining how effectively
the requirements were implemented, the inspectors reviewed security plans,
procedures, and records governing the access and control of the visitors at STP.
The team also interviewed employees who were trained as escorts and'those
who had been escorted because they had at one time been classified as visitors.

The inspection team found the Licensce's staffing for conducting the GET ,

program marginally acceptable. 'Ihe allocaicd number of instructors, v hich had
been recently decreased, could cause significant stress on the Licensce's staff, 1

especially when large groups of people must be trained within a short time
period. "the Licensce's GET adequately covered the escort requirements that |
were in effect at the time of the NRC inspection. The Licensee addressed die ;

issue of escort changes in the initial training for security personnel, although this
)

,

;

233
,

i

;

|

-. - , - - . n- - -, . , , . - . . , , , ,



-. . - _- . - - - - .- - . . . . --. .

-r

,

,

.

|
<

issue was not reinforced during requalification training. Ilowever, the inspection
- team noted that most of the employees and security officers interviewed could *

not successfully explain all of the aspects of visitor access and escort control.
The NRC inspectors reviewed the records and found that, on numerous,

occasions between January 15 and February 19,1992 (the time period selected
for inspection), visitors were transferred from assigned escorts to other escorts,
but the visitor escort change logs did not reflect the escort changes. In some
instances, the visitors telephoned security badging locations and requested escort ,

changes at the request of the assigned or new escorts. Some security force
members admitted they knew that. Visitors were requesting changes and did not t

realize such actions conflicted with specific procedural requirements. Some e

plant employees who directed visitors to contact security for escort changes also !
'

indicated that they did not realize this conflicted with the Licensce's procedures.
Through interviews, it was confirmed that visitors were not always adequately e

controlled. It was apparently routine practice in the Instrumentation and Control
(l&C) shop to leave visitors within the protected area in the shop while escorts
went to adjrent arcas (such as restrooms). In one instance, an escort exited the
protected area ahead of a visitor. In that instance, the security officer apparently
did not realize that this act conflicted with the Licensce's procedures and did r

not take the procedurally required acdon in response to the incident.
On March 13, 1992, the NRC Staff first informed the Licensee of the ,

team's initial findings concerning the apparent security violations. After this
notification, the Licensee briefed security officers in the proper way to conduct
escort transfers. During a meeting on April 14, 1992, the NRC Staff and
the Licensec discussed the complete results of the inspection and the apparent ,

violations. Licensee senior management's immediate response to the inspeedon
findings was to discontinue all visitor access. In a letter of May 1,1992,

!the Licensee informed the NRC that, undl making a permanent change. "the
supervision of GET training has been temporarily assigned to report to the
same manager that directs llP training" This action, the Licensee asserted,
would allow control and coordinadon to quickly and casily support additional
GET instructors as required. The Licensee further informed the NRC that it had '

revised its escort procedures to require the following: (1) specially qualified ;

escorts, (2) visual contact with the visitor at all times, (3) a card carried by
'

the visitor with the escort's name, and (4) provisions for changing escorts by
requiring the new escort to sign the visitor's card. The procedures no longer ,

require the notification of security regarding the transfer of visitor escorts. The .

NRC Staff has concluded that the organizational changes and revised procedures ,

address the deficiencies noted by the inspection team and will assess their i

implementadon in future routine inspections.
On June 1,1992, the NRC issued a Notice of Violation to the Licensee for two

violations based on the aforementioned security inspection results. One violadon ;
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was for the failure of the Licensec's employees to comply with the physical
security plan's impicmenting procedure governing escort view and control of
visitors. The second violation was for the failure of the Licensce's employees
to comply with the procedure governing the transfer or exit of visitors from the ;

protected area. ;

In evaluating the maintenance concerns of the Petitioner, the NRC special
inspection team reviewed both the training and implementation aspects of i

the concerns. The inspectors reviewed the training procedures listed by the j
Petitioner, the lesson plans upon which instruction was based, the qualification of ;

the instructors, and the results of tcsts at the end of the instruction sessions. The i,

inspectors also interviewed other Licensee personnel whose jobs were influenced j

by the maintenance instruction. The inspectors reviewed completed work.
packages and interviewed Licensee personnel, some of whom were associated
with the work packages. Others were interviewed to permit the inspection team
to assess maintenance implementation at STP. ;

The inspection team determined that the Licensee had a good maintenance ;

work control process program. This program enabled the Licensee to find equip- >

!ment problems, evaluate the effect of these problems on operability and the
technical specification limiting conditions of operation, prioritize work activ-
itics, plan work orders, conduct maintenance activities, and close packages.
The inspection team concluded that the training provided on Station Procedure
OPGP03-ZA-0090, Revision 3 (concern identified by the Petitioncr), was appro-
priate to meet the course objectives. The inspection team concluded that course ,

objectives were based on procedure requirements. In meeting the objectives, the |
Licensee ensured that the fundamental program requirements could be imple- ;

mented by the I&C technicians, planners, owners (i.e., the Licensee's assigned ;

Isystem representatives), and supervisory personnel.
.

While overall implementation of maintenance activities was adequate, there
were instances where personnel did not fully comply with some procedural
requirements. Ibr example, there were instances where individuals did not obtain
work-start authority before giving work packages to craft people, individuals
did not use the configuration control change log for lifting leads, and in two ;

instances technicians worked on work requests without signing the work orders. ;

llowever, the majority of the procedural requirements were being mel -

The identified instances of less than full compliance with maintenance procc- .j
dures only concerned maintenance performed on nonsafety equipment. Exam- >

plcs are the conductivity instrumentation for the makeup dcmineralized water ;

and the level switches for the sodium hypochlorite dissolver tank. None of
the equipment was required for safe shutdown of the plant, mitigation of acci-
dents, or would affect offsite radiological exposure to the public. Consequently, .

*

there was no violation of NRC requirements, the STP licenses, or the technical
::pecifications. Nevertheless, the NRC Staff was concerned about two aspects
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of the findings. First, the procedural violations of the Licensec's requirements ;

while performing nonsafety-related activities could also occur while performing r

safety-related activities twcause a single set of administrative controls applied to i

all maintenance activitics. Ilowever, during interviews with personnel, they indi- ;

cated that their awareness was enhanced with regard to procedural requirements
for safety-related nctivities and those requirements that could affect personnel

'

safety. There were indications of poor morale (e.g., worker attitudes) among-

some maintenance workers, but there was no evidence that poor momic had |

adversely impacted safety related work.
De inspection team found that the work order planning process has been ;

improved to provide uniform guidance on developing work instructions. nc ,

work instructions have become more detailed and appeared to restrict some ;

types of work activitics that had previously been performed by the " skill of the ;

craft." The planning process provided (1) for review of work instructions and.
'

in some cases, an independent technical review, (2) for foremen or plannets to |
make revisions to work instructions depending on scope of the work activity, ,

iand (3) for a means of providing feedback on work instructions to the planners
and owners. These improvements should not only enhance worker efficiency,
but also improve safety in that they should provide additional barriers to human
error.

The inspection team ascertained that guidance provided to the plant staff on ,

implementation of equipment cicarance orders (ECOs) was not properly received
or was not well understood. The Licensec's staff, responsible for implementing
the equipment clearance program, indicated that the program was generally
carried out in accordance with the procedural requirements. Within the scope of
the inspection, the team did not find instances of improper execution of ECOs for ,

safety-related equipment. Consequently, there were no cited violations. Because ,
!of the potential impxt on safety related activitics, the team recommended that

the Licensee consider including guidance on implementing the program within
the procedure. The Licensce's representatives stated that they would review the |

guidance and expected to conduct training on this matter. ,

Some signatures and corresponding dates on completed maintenance work
packages appeared inconsistent with the times when the packages should have i

Iactually been signed and dated. During interviews of I&C technicians, foremen,
supervisors, and management, it became clear that the Licensee had not estate

: lished a policy for late signing of a compicted work package. The inspection 3
I

team informed the Licensee that this lack of a consistent policy for backdating
signatures was a weakness. The Licensec subsequently issued a station pro- ,

cedure to instruct employces in the acceptable method for the late signing of j

documents. ;

De Petitioner expressed concern with maintenance, primarily regarding the
use of the Work Process Program (OPGP03-ZA-0090) Revision 3, which at the

!
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time was a recent procedure. On March 9,1992, the Licensee issued Revision
4.of this procedure, in which it had corrected problems that it found in the
previous revision In July 1992, the Licensec issued Revision 5, which was
intended to further improve use of the procedure. While the Petitioner's major
concerns related to Procedure OPGP03-ZA-0090, Revision 3 he also had con-
cerns regarding Maintenance Procedure OPM01-ZA-ONO," Maintenance Work
Pmetices and Requirements" and the Planner's Guide, Revision 0. Through ,

'

interviews, the inspection team concluded that 1&C technicians demonstrated#

that they understood the program requirements referenced in the procedures.
Although the Planner's Guide is not required by the NRC and is not a con-

, '

trolled document, the NRC Staff determined that maintenance activitics were
being improved through its use. ,

!

The inspection team findings related to physical security and maintenance
were discussed with Licensee senior management on April 14, 1992, and are
documented in the special team inspection report IR 50-498/92 07, 50-499/92-

-

07. The NRC Staff will continue to monitor Licensec performance in these
areas as a part of the routine inspection program activities.

De following are the issues raised by the Petitioner, each followed by the
NRC Staff's evaluation.

'i
A. Current Established Licensee Policies and Procedures Do Not

Provide Reasonable Assurances for the " Physical Control of
t

STPEGS"
l'

In 10 C.F.R. Part 73, the NRC specifics the requirements for establishing
and maintaining a security program for the physical protection of plants and
materials. Before a plant can be licensed, the applicant must submit to the +

NRC a security plan addressing the requirements of Part 73 and the licensee's
policies for the physical protection of the plant. Approval of the security plan ;

is a requirement for plant licensing. Such a plan was submitted by the Licensee '
~

:and approved by the NRC Staff. In its Supplement 4 to NUREG-0781,"Sdely
Evaluation Report Related to the Operation of the South Texas Project, Units 1
and 2," the NRC Staff concluded that the protection provided against radiological i

sabotage by implementing the Licensec's plan met the requirements of Part 73 ,

and that the health and safety of the public would not be endangered. Licensecs
are permitted to make changes to the plan pursuant to 10 C.F.R. 6 50.54(p) as
long as the changes do not decrease the effectiveness of the security plan.

The NRC periodically inspects cach Licensec's security progmm to determine.

if it is being maintained and implemented in a satisfactory manner. In the most
recent Systematic Assessment of Licensee ;brmance (SALP) for the periodr

ending May 31,1991, the NRC Staf f concluded that the Licensec management
continued to demonstrate a strong commitment to implementing the security
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program (IR 50-498N1-99,50-499S1-99) In August 1991, the NRC conducted
a team inspection of the security program at STP. The inspection found that, [

'
' with isolated exceptions, the Licensee was meeting its plans and implementing'

an effective program to protect its facility against radiological sabotage (IR 50-
|498S I-21, 50499S 1-21).

The recent NRC special inspection team, as discussed above, found instances
'

of improper control of visitors, improper transfer of visitors from one escort ;

to another, and an improper exiting sequence of a visitor and escort, all of |
'

which were violations of the Licensec's procedurcs. The team found that
certain maintenance workers and security officers had a relaxed attitude toward i

visitor escort requirements and that certain personnel failed to comply with
the implementing procedures for the security plan. The team documented
this failure in its Inspection Report (IR 50-498S24rl, 50-499S2-07), and the>

NRC issued a Notice of Violation with.the report. In part the Petitioner's t

concern was substantiated. Ilowever, the NRC Staff found no indications of a
programmatic breakdown in the plant physical security such that the Licensec ,

could not reasonably ensure that it was in full control of the site. ;
'

On March 13,1992, the NRC inspection team initially informed the Licensee
of apparent violations regarding the visitor escort procedure, in a meeting on !

April 14,1992, the NRC Staff further discussed these issues with the Licensec. .

The Licensee senior management immediately discontinued all escorted access !
i

until it revised the procedures and trained the personnel. In its letter of May
'

1,1992, the Licensee informed the NRC Staff that its revised procedures for
escorting individuals took effect on April 15, 1992. The revised procedures ;

required the following: (1) specifically qualified escorts, (2) visual contact ,

with the visitor at all times, (3) a card carried by the visitor with the escort's -(

name, and (4) provisions for changing escorts by rcquiring the new Deceiving] !'

escort to sign the visitors' cards. 'Ihe Licensee trained the identified escorts and i

implemented the new procedure. Upon conducting the reviews and inspections, |

the NRC Staff concluded that the Licensce's policies and procedures for physical ,

security, properly implemented, would provide reasonable assurance that the ;

South Texas Project is adequately protected. Implementation will be monitored
through future NRC inspections.

!

II. Licensee Employees Are Not Adequately Trained and Knowledgeable
of Existing STPEGS Security Procedures That Address Escort
Responsibilities

in reviewing the Licensee's GET program, the special inspection team .

Ireviewed security training including staffing, lesson plans, student materials,
and tests. The Licensec's GET adequately addressed the requirements for visitor
escorts.
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The inspectors reviewed the Licensce's GET tests and found that they typi- -|
cally included two to four questions pertaining directly to escort responsibilitics.
Conceivably, individuals could miss one particular area of the test year after year >

and still receive a passing grade. However, upon reviewing successive test re-
suits for selected individuals, the inspectors found no patterns suggesting that .

'

individuals did not know the requirements. Moreover, as part of the training
program, the trainees signed statements affirming that they had been informed j

of the correct answers to the questions that they had missed, in spite of this
"

information, the inspection team noted that most of the employees interviewed ;

could not successfully explain all of the necessary aspects of visitor access and
escort control. ~1he Petitioner's concern was substantiated. Ilowever, the NRC
Staff concluded that implementing the revised procedures as discussed in Sec-
tion A, above, will adequately satisfy the escort requirements. g

i

C. Litensee Employees Are Not Adequately Trained and Knowledgeable
'

of Existing STPEGS Security Procedures That Address Tailgating
,

into Protected and Vital Station Areas !

!

The special inspection team found the Licensec's GET training, which 1

.

included instructions for properly entering and exiting the plant, acceptable. |
llowever, the team found that the staffing levels for providing the training were !

marginal. The Licensee addressed this issue in its May 1,1992 letter through ,

organizational changes that will provide for additional instructors as discussed i

above. ,

Further, the inspection team reviewed the access control records from the .

period of January 1,1992, through February 15. 1992. The NRC Staff
found only one possible tailgating event in the records reviewed. The records
of this event did not show that a visitor entered a vital area but indicated
that the assigned escort had entered that vital area, llowever, at the next

'
vital door requiring access, both the visitor and escort badges were recorded.
Consequently, the visitor apparently did not attempt to surreptitiously enter a
vital area. The Petitioner's concern was not substantiated. ,

<

D. Licensee's Security I?orce Personnel Are Not Adequately Trained -

and Knowledgeable of Existing STPEGS Security Procedures That '|
Address Escort Responsibilities

'

The Licensec's security personnel were initially trained through the GET |
followed by training specific to the security staff. The special inspection j
team also reviewed the specific training for security persormel and found it I

'

to contain all the requirements necessary for a secunty officer to understand
i

|

239

-

, _ - - , _ . _ _ __ _ _ __ _ _ _ '



!and effectively perform duties concerning visitor access and escort control-
requirements. Ilowever, the team noted that, during the requalificadon training, ;

the Licensec did not reinforce the training objectives from the initial training ,

'

regarding escort transfers. As discussed above, the team found that members of
the security force had failed to comply with the procedures for escorting visitors. ;

During interviews, the team found that some security personnel did not fully ;

understand all aspects of the procedures for escorting visitors, ne Petitionct's
concern was substantiated.

Responding to the NRC findings, the Licensee briefed all security officers on
the proper way to transfer visitors between escorts and posted signs to remind

'
personnel of escort requirements. We Licensec revised the procedures for
escorting visitors and completed training on the new procedures. De NRC
Staff concluded that the changes in escort procedures are acceptable. Initial
implementation has been satisfactory. The continued implementation will be
monitored by the NRC Staff through the roudne inspection program.

E, Licensee's Security Force Personnel Willfully and Intentionally ,

'

Falsified STPEGS Security Documents

During the February 18,1992 meeting, the Pentioner gave the NRC Staff the . [
date of the alleged willful falsification, a reference to the falsified document, and

'

the identity of the responsible person. The inspection team inspected the subject
document, interviewed the involved personnel, and found no indication of the' ,

escort record being falsified. The Petitioner's concern was not substantiated.
.

F. Licensee's Security Force Personnel Willfully Violated STPEGS
Security Procedure

As noted in the response to Concern D, examples were found where security i

personnel were not fully knowledgeable of all aspects of the procedures regard-
ing the escordng of visitors. The staff determined that, for some instances of
notification of escort transfer by telephone, security force members did not know

'

that it was the visitors who requested the changes. The security force members
documented the transfers because all of the information provided concerning
badge numbers and names appeared correct Some security force members ad- -

mitted knowing that visitors were requesting changes and did not realize such
acdons conflicted with specific procedural requirements. It appeared to the NRC
inspection team that instances of failure to adhere to procedures by security '

personnel regarding transfer of escorts resulted from a lack of reinforcement j
'

during requalificadon training, cumbersome procedure, and difficulty in verify-
ing personnel idendues on the telephonc. Ilowever, there were no indications ,

!

i
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tie actions of the security' personnel were willful or that the security person-
nel intentionally tried to compromise physical security at STP. The Petitioner's
concern that security procedures were violated was substantiated.110 wever, the
inspection team did not substantiate that the Licensee willfully violated proce-
dures.

The Licensee was first informed of the team's findings on March 13, 1992.
On March 27,1992, the Licensee briefed security officers in Ltc proper way to
conduct escort transfers. Subsequently, the Licensee temporarily discontinued i

visitor access, then made organizational and procedural changes and conducted i

training on the procedural changes. The corrective actions as described above
are considered adequate.

!
f

G. Licensee's Employees Willfully and Intentionally Violated STPEGS
Security Procedures

ne inspection team found instances where employees violated security
procedures for controlling visitors. As mentioned earlier, there were instances
where the receiving escort telephoned security to transfer a visitor or where
visitors telephoned security badging locations at the request of the assigned or !

new escort to request escort changes. Also, there were instances in the 1&C shop {
when visitors were left within the protected arca in the shop while the escorts

;

went to adjacent steas. Ilowever, during laterviews with plant personnel, it did
not appear that there was an effort made to specifically subvert the security ,

procedures, and the special inspection team noted that the personnel believed !

that they maintained adequate control of their visitors. Instead, the NRC Staff I

found that employees did not fully comply with procedures because they did
not completely understand them or believed that they were complying with the
intent of the procedures in escorting their visitors. The inspection team did
substantiate that there were procedural violations in this area. llowever, the i

team did not substantiate that the procedures were willfully and intentionally
violated with the intent to subvert the security at STP. As mentioned previously, 3
the escort procedures have been revised adequately to address the concerns. '

II. Your Licensee's Current Work Practices Do Not Provide Reasonable
Assurance for the Safe Operation of STPEGS and, Therefore, the

,

llealth and Safety of the General Public

ne maintenance portion of the special team inspection was in response to >

Petitioncr's Concerns 11 through L, addressed in this Decision, and specific
information obtained during a meeting of February 18,1992, with the Petitioner
regarding other concerns. The inspection team concluded that the Licensee had

i

I241

,

,

i

,

a

, . . . . - - _ - , - _ -m _ _ . . _.



,

!

;

!

,

established a good maintenance work control process for finding equipment
problems, evaluahng the effect of these problems on equipment operability !

and the technical specification limiting conditions for operation, prioritizing
work acdvities, planning work orders, conducting maintenance activitics, and i

!closing maintenance work packages. Some personnel did not fully adherc
to some procedural requirements as noted previously. However, most of the
procedural requirements were being met. nc Licensec adequately completed
work activitics. In general, the personnel interviewed believed that shift ,

turnovers were adequate and that their awareness was enhanced for procedural
adherence with regard to procedural requirements for safety-related activitics '

and those requirements that could affect personnel safety. During interviews
with some maintenance employees, the inspection team found some evidence .

of poor morale. This issue was previously discussed in NRC Inspection Repon |

50-498SI-16,50499N1-16. Principal issues adversely affecting maintenance
workers' attitudes were the move to a new building, upcoming realignment of
and duration of shift schedules, and the perceived limited training opportunities
for journeymen. There was no evidence that the concerns had adversely
impacted safety-related work. These matters were discussed in general terms y

with the Licensee's senior management on April 14, 1992. The Petitioncr's i
concern was not substantiated.

Although the maintenance activities described by the Petitioner during the
February 18,1992 meeting were conducted on nonsafety-related systems, the
team expressed concern that the Licensee used the same administrative controls
for both safety-related and nonsafety-related activides. Carryover problems from
nonsafety- to safety-related maintenance have not been identified. Nevertheless,
the NRC Staff will continue to monitor Licensec performance in this area as
part of the routine inspection program ac6vities.

L Licensee Employees Are Not Adequately Trained and Knowledgeable
of the Current STPEGS Work Process Program (OPGP03-ZA-0090) i

Revision 3

During the first part of 1992, the Licensec made several changes to its
work process program. De principal change was to consolidate into one
procedure the various procedures for finding and requesting work activities and
for conducting and closing out work packages. The Licensee revised Station
Procedure OPGP03 ZA-0090," Work Process Program," several times. Revision
3 of Station Procedure OPGP03-ZA-0090 became effective January 31,1992.

During interviews, the I&C technicians described the training as appropriate
to meet the course objectives. When completing the training, many I&C techni-
cians believed that they could properly implement the procedural requirements
of the maintenance process. Ilowever, when called upon to use the procedure,

'

242

,

E

1

.

p

_ _ . - _



~^ --- ~' ' zirr "" ~ - ^ " ' ~ " '~ ~ ~ ' '-~ ' ~ '

i
i

,

several I&C technicians said they had to use the maintenance process flow chart
(distributed during training) to assist them in impicmenting the procedure.

To assess the quality of training given regarding this procedure, the inspec- '

tion team reviewed the procedure, lesson plans used by the instructors, student ,

materials, examinations, and course critiques. The team interviewed instruc- '

tors, numerous planners,1&C technicians, and supervisory personnel who had *

received training on the procedure. j
In the meeting on February 18,1992, the Ittitioner stated several concerns ;

with training on the Work Process Program Procedure. The Petitioner alleged
that the training was insufficient anc included incorrect information in some i

cases, that testing was inadequate, and that instructors did not resolve concerns.
The Ittitioner objected to the Licensee's definition of " unplanned exposure to i

radiation" and stated that (1) the Licensee gave incorrect information to the class
regarding the composition of lubricants used at the plant, (2) the Licensee's !

policy of adherence to procedures was vague, and (3) training was inadequate
to test the worker's knowledge because the workers were allowed to complete
the examination using materials distributed previously.

The inspection team confirmed that the Licensee gave incorrect information 4

regarding the lubricant composition. As part of maintenance equipment quali- ;

fication training (on January 30,1992, following Lesson Plan MSS 108.01), the ,

class watched a film on the use of lubricants at nuclear power facilitics that was '

!produced by the Electric Power Research Institute. The film included a state-
ment that oils consisted of 80 to 98% base oil and the remainder was additive. |

'
The examination following the training contained a test question asking the per-
centage of base oil required at the Licensee's facility. The correct answer,90%,
was not discussed by the instructor during the training. Possible answers to !

the examination question regarding site-specific requirements included multiple
choices that were within the range of values given in the film.. Consequently,
four to five trainees answered the examination question incorrectly. As a result ,

of student comments on the course critique, the Licensec agreed to take action
to emphasize that the information in the film was general and to highlight the i

"

site-specific value, which was within the range given in the film.
'

During interviews, the team found that some individuals did not fully
understand the Licensce's policy on procedural compliance. The Petitioner j
contended that guidance involving instruction on the Licensec's policy of j
adherence to procedures was vague. Revision 1 of the trainee handout used with
Lesson Plan MSS 108.01 stated: " Verbatim compliance allows no deviation
from procedural steps. . Procedural adherence implies meeting the intent. I

,

. . Deviation is expected in cases where: A. Personnel safety . IL.

'Equipment safety" lis placed at risk). No other discussion was included.
Workers receiving work process program training had mixed responses when
questioned about their understanding of these terms and as to which term

,
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described the policy in effcci at the Licensce's facility. While all understood that
the Licensec's policy was that there should be procedural adherence, some were ;

not sure about verbatim compliance and one stated that verbatim compliance was j

cxpected. Instructors pointed out that the issue was not listed as an objective in )
'

that specific training; therefore, no examination questions addressed die issue to
test (and document) workers' knowicdge of the policy. .

In response to' the uncertainty of some employees regarding the definitions '|
of procedural compliance and verbatim compliance, the Licensce's Revision 2-
of the trainee handout (dated February 28,1992) expanded the discussion of the
terms and dermed verbatim compliance as "[a] term used in the past to demand

[;that the performance of steps in a procedure were donc exacdy as they were
written; without deviation," and added,"STPEGS will no longer use the term." !

It stated: " Field application of procedural adherence implies every individual !
responsible for independent performance of a procedure controlled task shall
meet the intent of the procedure. . . Anyone SHALL perform the steps of |
that procedure as written unless such performance would violate the intent of :

the procedure." These concerns of the Petitioner were substantiated; however, .j
'

the Licensee took acceptable action to resolve this matter.
He team questioned Licensee personnel, including members of the health !

physics organization, about the definition of " unplanned exposure " as referred ;

to in the lesson plans. Licensee personnel stated that, while the term had
not been explicitly defined, the meaning was clear when considered in the i

context of the examples of industry events given in the student materials. ,

ne team reviewed the industry events described in the student materials
and noted that they were consistent with the manner in which the term was !

applied at the STP. Other workers who had received the training expressed no ,

misunderstandings or concerns regarding this training. He Petitioner's concerns .|

were not substantiated. !

With regard to the use of reference materials during examinations, Licensee [
personnel' stated that they designed the examinations to test the ability of die i

individuals to work within the work control process, not their ability to memorize
'

the procedure. They also stated that if workers have access to references or {
procedures in the field, it is appropriate to allow them to demonstrate the use of ,

such references during the examination. The NRC Staff considen this testing i

method to be acceptable.
He team found that, in general, the classroom training on Station Procedure

OPGP03-ZA4090 Revision 3 was appropriate to meet the course objectives, ;

which were based on the procedural requirements. The team did not substantiate
*

the petitioner's concern that the employees were not adequately trained.

|

f

244

;
i

4

I

'T

.r
|

3

|

. _. _ . _ . _ _ - . - ,- _ - _



.

1

i

.|
c

J. Licensee Employees Are Not Adequately Trained and Knowledgeable
9

of the Current STPEGS Maintenance Work Practices and
Requirements (OPMP01-ZA-0040) Revision 0

On January 31, 1992, the Licensee implemented Maintenance Procedure'

OPMP01-7A4040. Revision 0, " Maintenance Work Practices and Require-
ments." His procedure contained the guidelines for conducting corrective and j

preventive maintenance activities in accordance with applicable site procedures
;

and policies, conducting testing activities after maintenance to verify function
;

and operability, and performing minor maintenance activities.
The procedure included a summary of maintenance practices and require-

ments and included appropriate references to supporting maintenance programs,
supporting procedures, and applicable sections. He training on procedure '

,

OPMP01-ZA4040 was incorporated with the training for OPG03-ZA-0090,
which was discussed in the response to Item I, above. De training was found to
be appropriate to meet the course objectives, which were based on the procedure i

requirements.
Two of the I&C technicians interviewed about the requirements and guidance

in Maintenance Procedure OPMP01.ZA-0(M0 could not recall having reviewed

the procedure, and the remaining I&C technicians could not recall the details in
!

the procedure. liowever, l&C technicians demonstrated that they understood the
program requirements referenced in the procedure, including the requiremerts
for equipment clearance orders, configuration control, and plant labeling. He ,

concern of the Petitioner that employees were not adequately trained and
knowledgeable with regard to this procedure was not substantiated.

K. Licensee Employees Are Not Adequately Trained and Knowledgeable
of the Current STPEGS Planner's Guide, Rc5ision 0

nc Licensee issued the Planner's Guide to enhance the maintenance pro- '

gram. He guide was not required by the NRC and was not a controlled docu-
ment The Licensec developed the Planner's Guide to document good practices,
guidance, and reference material in the different maintenance disciplines for
performance standards, the planning and writing of work documents, material
requirements, computer applications available to planners, and scheduling and
expediting.

iDuring informal group meetings, supervisors would instruct I&C technicians
in using the Planner's Guide and Station Procedure OPGP03-ZA4090 in writing
work packages. He 1&C technicians would review selected areas by reading
them and discussing them in groups. Many 1&C technicians noted that the
work paclages were more uniform since the Licensee implemented the Planner's

Guide. All the individuals interviewed indicated that the Licensee had increased

t
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the detail in the work instructions. While some believed that the increased detail
limited use of the " skill of the craft," many believed that management had done ,

this to reduce the number of personnel errors. He inspection team found that
there was more consistent use of cautionary statements in work packages than
before irnplementation of the Planner's Guide.

De Licensce's managers established maintenance planning expectations, one ;

of which was that the planners would " walk down" the work orders as part |

of the planning process for safety-related and most other work packages. I&C
technicians noted seeing planners more frequently in the plant and indicated that !

the quality of the work packages had impmved. His indicated the successful
'

use of the Planner's Guide.
NRC does not require use of the Planner's Guide, which was developed to

enhance the maintenance process. Although the Guide was not a controlled ;

document, the Licensee appeared to be using it to improve maintenance. De
'

Licensee provided acceptable training on the document and used it properly.
'

Training and knowledge of the STP Planner's Guide is not mquired. He .

Planner's Guide was being implemented at STP and appeared to be enhancing
the maintenance process. His concern was not substantiated.

L. Licensee Employees Are Engaged in Continuing Work Practices
That Are in Violation of the STPEGS Work Process Program ,

(OPGP03-ZA-0090) Revision 3 ;

In implementing the work process program, the Licensec at times did not
comply with its procedures. As mentioned in the introductory portion of the
Discussion, examples included work start authority not obtained before work .

packages were given to crafts people, inadequate use of configuration control ,

change log, and not following procedum regarding signing onto work orders.
;

However, the majority of the procedural requirements were being met Fur-
ther, with one exception (the boric acid tank level transmitter calibration), the
maintenance for the work packages myiewed was performed on nonsafety equip-
ment (e.g., equipment not required for safe shutdown of the plant, mitigation
of accidents, or equipment that could affect offsite radiological exposure to the

?public). During its inspection, the inspection team determined that because of
the administrative nature of deficiencies in procedure implementation coupled >

with the application to nonsafety equipment, it did not find indications of a
compromise in the quality of work or of a threat to the public health and safety. |

De Licensee identified the need to make some improvements through its own
evaluations. Before the special inspection, the Licensec had issued Revision 4 |

to the procedure to address several implementation difficulties. To clarify the .

'
maintenance process, the Licensee issued Revision 5 to OPGP03-ZA-0090 in
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July 1992. He inspection team found no evidence that current work failed to
adhere to the maintenance work process program.

III. CONCLUSION {
;
}

In responding to the concerns raised by the Petitioner, the NRC Staff :

conducted a special team inspection.
The NRC special inspection team concluded that training for both the plant

employees and the security personnel was appropriate although the security
requalification training did not address escort transfers. Ilowever, the team did
substantiate some of the Petitioner's concerns. He Licensee did not adequately . ;

implement the procedures for controlling visitors, and particularly those for i

escorting visitors. De team concluded that procedures. governing the transfer ,

of visitor escorts were not always followed, visitor control in the I&C shop
area was sometimes not rigorous, and, in one instance, an escort exited the
protected arca ahead of a visitor. Rese conclusions prompted the NRC to .i
issue a Notice of Violation to the Licensec. The team did not substantiate the :

Petitioner's concerns that security documents had been intentionally falsified and - |
that Licensee personnel (both general and security) willfully violated security
procedures. He violations that were cited did not indicate a programmatic j

breakdown of security and did not significantly compromise the security at ;

STP. Responding to the inspection team's findings, the Licensee took corrective ,

!actions that appear to be acceptable.
' '

in reviewing the maintenance program, the NRC Staff concluded that the
Licensee had a good maintenance work control program and appropriate training. <

However, there were two instances (oil composition and procedural adherence)
that were identified by the Petitioner, where instructional information presented
in the classroom was confusing. .ne Licensee made changes to the lesson ,

plans to clarify the information. He inspection team did recommend to the !

Licensee a refinement of the methods for reviewing course content to ensure
that conflicting or inadequate information was not presented to workers. The
team reviewed the implementation of maintenance procedures'and found that the
implementation was done in general compliance with the procedures. However, ,

the team did find examples of less th:m full compliance in the implementation
of maintenance procedures as applied to nonsafety equipment and substantiated
some of the Petitioner's concerns. The examples of less than full compliance ;

with procedures were essentially administrative in nature. Because they were
,

administrative in nature or were applied to equipment not required for safe
shutdown of the plant, mitigation of an accident, or equipment that could affect
offsite radiological releases, there were no violations of regulatory requirements
associated with the affected maintenance activities. De NRC Staff did note a j

,
P
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concern that the same administrative controls on procedural compliance werc ,

in place for both safety and nonsafety maintenance. Ilowever, the NRC Staff
has not found instances where maintenance on safety equipment has been
compromised as a result of the commonly applied administrative procedures. In
response to its own findings as well as those of the inspection team, the Licensee
took actions to resolve these matters. Several implementation difficulties were
addressed in Rcvision 4 to OPG03-ZA-0090 (April 1992). Revision 5 to OPG03-
ZA-0090 was issued in July 1992 to improve usage of the procedure. Training
on the new revision was also conducted in July. The actions appear to be
acceptable. Routine inspection of maintenance activitics at STP by the NRC
Staff will continue on an ont,oing basis and will monitor the implementation of
the new revision as well as the general conduct of maintenance at the site.

Several of the Petitioner's concerns were substantiated. When informed of
the concerns, the Licensec took corrective action to revisc procedures and retrain
employees, as needed, in the prcper implementation of the procedures.

'Ihe institution of proceedings pursuant to 10 C.F.R.12.202, as requested
by the Petitioner, is appropriate only where substantial health and safety issues
have been raised. See Consolidated Edison Co. ofNew York (Indian Point, Units
1,2, and 3), CLI-75-8,2 NRC 173,175 (1975), and Washington Public Pour
System (WPPS Nuclear Pmject No. 2), DD-84-7,19 NRC 899,923 (1984). As
discussed above, there is reasonable assurance the South Texas Project, Units
I and 2, are being operated with adequate protection of the public health and
safety. Therefore, I find no basis for instituting a proceeding pursuant to section
2.202 to modify, suspend, or revoke the NRC licenses held by IIL&P in the
areas stated by the Petitioner. This Decision is based on the minimal safety
significance of the concerns stated by the Ittitioner and substantiated and the
adequacy of corrective actions initiated by the Licensec. Ibr these reasons also, |
I have concluded that it is not necessary for the NRC to cause the Licensec to i
revoke all escorted access at the South Texas site or for the NRC to cause the
Licensee to invoke an immediate stand-down of all maintenance activitics, as
requested by the Petitioner To this extent, I have decided to deny the Petitioner's
request for action pursuant to 10 C.F.R. f 2.206,

llowever, the I ctitioner also requested that the NRC take swift and immediate
actions to cause the Licensec to comply with facility technical specifications
and procedures and to ensure adequate procedures and training in the arcas
of physical security and maintenance. Ilased on the NRC inspection activitics
discussed above, which substantiated a number of the concerns raised by the
Petitioner, a Notice of Violation was issued to the Licensec to provide assurance
that the Licensec will comply with regulatory requirements. In addition, in
response to the NRC inspection findings, the Licensec temporarily discontinued
all visitor access at South Texas, revised procedures and conducted additional
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training of its staf f in the physical security and rnaintenance areas. To this extent,
the Petitioner's request for action pursuant to section 2.206 has been granted.

t

A copy of this Decision will be filed with the Secretary of the Commission
for the Commission's review in accordance with 10 C.F.R. 6 2.206(c).

FOR Tile NUCLEAR
REGULATORY COMMISSION

|

Thomas E. Murley, Director ,

Office of Nuclear Reactor
|

Regulation

!

Dated at Rockville, Maryland,
this 5th day of October 1992.
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UNITED STATES OF AMERICA
N'JCLEAR REGULATORY COMMISSION

COMMISSIONERS:

.

Ivan Selin, Chairman
Kenneth C. Rogers

,

James R. Curtiss
Forrest J. Remick

iE. Gall de Planque

in the Matter of Docket No. 3C.31758-EA
(Byproduct Material License

No. 34-26201-01)
,

RANDALL C. OREM, D.O. November 2,1992

ne Commission directs the Staff to answer a question pertaining to Staff's ,

rationale for assenting to a term of a settlement agreement between Staff and the
Licensee which would resolve and terminate a license revocation proceeding. ,

!Pending further order, the Commission continues the time within which it may
review the Licensing Board's order, LBP-92-18, 36 NRC 93 (1992), approving
the settlement agreement.

MEMORANDUM AND ORDER
,

The Atomic Safety and Licensing Board has approved a settlement agree-
ment submitted by the Nuclear Regulatory Commission (NRC) Staff and Dr.
Randall C. Orem and, absent Commission review, has thereby terminated the
enforcement proceeding in which these two parties were engaged. LBP-92-18, *

36 NRC 93 (1992); see 10 C.F.R. I 2.203 (1992). The Licensing Board's order
is presently pending before the Commission for possible review in accordance

with 10 C.F.R. 9 2.786(a) (1992).
'

De proceeding was initiated upon Dr. Orem's request for a hearing on Staff's
,

order revoking Dr. Omm's materials license. Sec 56 Fed. Reg. 63,986 (Dec.

>
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'
6,1991). As described in the order, the Staff had discovered that Dr. Orem's
original application for the license contained inaccurate information concerning
die existence of a facility at which he proposed to use and store radioactive
material and that the listed location of the facility was a personal residence.

'
According to the order, the Staff sought revocation of the license, because
Staff would not l' ave issued the license if Staff had known that the Applicant's
proposed facility was a vivate residence and did not have adequate facilities ;

for the safe receipt, har.tilin4 and storage of radioactive material. Id. at 63,987. !

Dr. Orem did not contest the basic facts that the listed facility location was his
personal residence and that the facility described in his application did not exist - ,

While the proceeding was pending, the Staff also initiated an investigation
'

into the circumstances surrounding Dr. Orem's submission of inaccurate in- ,

formation on his application. The Licensing Board granted Dr. Orem's motion '

for a continuance of the instant proceeding pending the outcome of the investiga- ,

Lion or until July 1,1992. On June 15,1992, the Staff submines.1 a status report ,

to the Board indicating that its investigation was continuing. Shortly thereafter,
on July 1,1992, the Staff reported that the investigation was nearly complete

'
and that no referral would be made to the Department of Justice. The parties
submitted their joint motion for settlement to the Board on July 28,1992. ,

'

According to the setdement agreement, the NRC Staff has decided not to take
any further action against Dr, Orem. Settlement Agreement at 2. In addition,
caragraph 4 of the agreement contains the following stipulation:

'Ihe NRC staff agrees that none of the facts associated with this proceeding will be held
against him in the event Dr. Orem submits another application for a specific license on
his own behalf or a license amendment application is submitted to name Dr. Orem as an .

!authorized user. If such application is in compliance with the Atomic Energy Act and the
Commission's regulations, such application shall be granted.

,

Id. at 3.
Staff has not provided an explanation for agreeing to forgo further action j

against Dr. Orem, and such reasons are not readily apparent from the settlement
agreement or the record of tnis proceeding. Therefore, in order to assist the

.iCommission in determining whether to take review of the Licensing Board's
order approving the settlement agreement, the Staff is directed to answer the'

,

following question: ;

What are Staff's reasons for agreeing not to pursue any further action against Dr. Orem,
-

i
including its agreement not to hold the facts associated with this proceeding against Dr.
Orern in the event that he submits another application for a license? j

Staff shall file its answer to this question on or before November 16,1992. t
;

i

?
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i
ne time within which the Commission may review the Licensing Board's !

order (LDP-92-18) approving the settlement agreement is hereby continued ;
*

pending further order.
Commissioner Remick disapproved this Order.
It is so ORDERED. {

- |

For the Commission $ i

i
.

SAMUEL J. ClllLK !

Secretary of the Commission
,

,

'

Dated at Rockville, Maryland,
this 2d day of November 1992.

>
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, i

i Canminioners Rr.gers and Remkt were not presas fa the afr2rmanon of this Order. If Commissioner Rogers
had been paces, he wmad have approved the Order; if Cornmissionce Remia had been presera, he would have
dise;yroved u.
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Cite as 36 NRC 255 (1992) LDP-92-31

llNITED STATES OF AMERICA ,

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL

Before Administrative Judges:

G. Paul Bollwerk, lil, Presiding Officer
Dr. Richard F. Cole, Special Assistant

,

in the Matter of Docket No. 70-135-DCOM

(ASLBP No. 92-667-03-DCOM)
'

(Decommissioning Plan)
(Materials License No. SNM-145)

BABCOCK AND WILCOX
(Apollo, Pennsylvania Fuel

Fabrication Facility) November 12,1992

In this informal adjudication under 10 C.F.R. Part 2, Subpart L, the Pre-
siding Officer denies the Petitioners' request to stay ongoing decommissioning
activities as (1) untimely, and (2) failing to satisfy the four-factor test for stays
specified in 10 C.F.R.19 2.788,2.1263.

RULES OF PRACTICE: INFORMAL IIEARINGS (STAY OF
AGENCY LICENSING ACTION); STAY OF AGENCY ACTION
(LICENSING)

As 10 C.F.R.12.1205(I) makes clear, for a requested materials (or reactor '

operator) licensing action that is subject to challenge in a Subpart L informal
~

adjudication, the pendency of a hearing request or an ongoing proceeding does
tot preclude the Staff (acting under its general authority delegated by the Com-
miNoh see NRC Manual, ch. 0124-032) from granting a requested licensing
zu dfxtive immed!ately. As a counterbalance, section 2.1263 provides that
if a segested licensing action is approved and is made effective immediately by
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the Staff, then any participant in an ongoing informal adjudication concerning
that action can request that the presiding officer stay the effectiveness of die
licensing action. t

!

RULES OF PRACTICE: INFORMAL IIEARINGS (11MELINESS OF
REQUEST FOR STAY OF AGENCY LICENSING ACTION); STAY OF
AGENCY AC110N (TIMELINESS OF REQUEST) |

Section 2.1263 specifies that a stay request must be submitted promptly, at
de later of cider (1) the time a hearing or intervention petition is due to bc ,

'

filed, or (2) 10 days from the Staff's grant of the requested licensing action.
The first time limit generally applies if a Staff licensing action is taken more
than 10 days before a hearing or intervention petition is due to be filed. :

RULES OF PRACTICE: INFORMAL IIEARINGS (TIMELINESS OF
REQUEST FOR STAY OF AGENCY LICENSING ACTION); STAY OF

iAGENCY ACTION (TIMELINESS OF REQUEST)

*Ihe application of the time limits in 10 C.F.R. 9 2.1263 for filing a stay
request presumes that a hearing petitioner or intervenor has some kind of ,

reasonably prompt notice, either actual or constructive, that a contested request
'

for licensing action has Ieen approved and made effective. Compare 10 C.F.R.

$ 2.1205(c)(2).

RULES OF PRACTICE: EXTENSIONS OF TIME; INFORMAL
IIEARINGS (EXTENSIONS OF TIME) |

A presiding officer's determination to permit a hearing petition concerning
a licensing action to be supplemented does not automatically extend the time
for filing a stay request regarding that action. A litigant that wishes to extend
the time for making a filing must do so by making an explicit request. See 10
C.F.R. Il 2.711, 2.1203(d).

I
RULES OF PRACTICE: INFORMAL IIEARINGS (CRITERIA FOR
STAY OF AGENCY LICENSING ACTION); STAY OF AGENCY
AC110N (CRITERIA) -

The standard for obtaining a stay, which is set forth in 10 C.F.R.- 9 2.788 and |
is ircorporated into the Subpan L Rules of Practice by section 2.1263, specifies ;

*

that the movants must demonstrate (1) a strong showing that they are likely to
prevail on the merits; (2) that unless a stay is granted they will be irreparably

'
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!injured; (3) that the granting of the stay will not harm other parties; and (4)
where the public interest lies. .

RULES OF PRACTICE: INFORh1AL llEARINGS (STAY OF
AGENCY Ll''ENhiNG ACTION); STAY OF AGENCY ACTION ,

in teldressing the stay criteria, a litigant must come forth with more than
general or conclusory assertions in order to demonstrate its entitlement to relief. ,

'

See United States Department of Energy (Clinch River Breeder Reactor Plant),
ALAB-721,17 NRC 539,544 (1983).

RULES OF PRACTICE: INFORhlAL IIEARINGS (STAY OF
AGENCY LICENSING ACTION); STAY APPLICATION

In stay litigation, the participants should use affidavits to support any factual
presentations that may be subject to dispute. See 10 C.F.R. 5 2.788(a)(3).

RULES OF PRACTICE: INFORh1AL IIEARINGS (STAY OF !

AGENCY LICENSING ACTION); STAY OF AGENCY ACTION

Because no one of the four stay criteria, ofitself, is dispositive, the strength or ,

weakness of a movant's showing on a particular factor will determine how strong
its showing must be on the other factors. See Cleveland Electric illuminating
Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-820,22 hPC 743,746 -

n.8 (1985).

RULES OF PRACTICE: INFORh1AL IIEARINGS (STAY OF
AGENCY LICENSING ACTION -IRREPARABLE INJURY); STAY
OF AGENCY ACTION (IRREPARABLE INJURY)

'Ihe second stay factor - irreparable injury - is so central that failing |
to demonstrate irreparable injury requires that the movant make a particularly
strong showing relative to the other factors. See Public Service Co. of New
flampshire (Scabrook Station, Units 1 and 2), CLI-90-3, 31 NRC 219, 260 ,

(1990).

1
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RULES OF PRACTICE: INFORh1AL IIEARINGS (STAY OF
AGENCY LICENSING ACTION-LIKELY TO PREVAIL ON TIIE
h1ERITS); STAY OF AGENCY ACTION (LIKELY TO PREVAIL ON
TIIE h1ERITS)

A movant's reliance upon a listing of areas of concern in its hearing petition,
along with the otherwise unexplained assertion that it expects to pmvail on those
issues, is inadequate to meet its burden under the first stay criteria to establish
a likelihood of success on the merits. See Kerr-McGee Chemical Corp. (West -
Chicago Rare Earths Pacility), ALAB-928,31 NRC 263,270 (1990).

RULES OF PRACTICE: INFORh1AL IIEARINGS (STAY OF
AGENCY LICENSING ACTION); STAY OF AGENCY ACTION

A movant's failure to make an adequate showing relative to the first two stay
criteria makes an extensive analysis of the third and fourth factors unnecessary.
See Long IslandIJghting Co. (Shorcham Nuclear Power Station, Unit 1), ALAB-
810,21 NRC 1616,1620 (1985).

RULES OF PRACTICE: INFORN1AL IIEARINGS (STAY OF
AGENCY LICENSING ACTION - ECONOh11C IIARht); STAY OF
AGENCY ACTION (ECONOh11C IIARht)

An applicant's showing regarding extensive, additional financial expenditures
it must make if a stay is gmnted is a relevant consideration under the third stay
criterion - harm to other parties. See Philadelphia Electric Co. (Limerick
Genemting Station, Units 1 and 2), ALAB-808,21 NRC 1595,1602-03 (1985).

MEMORANDUM AND ORDER
(Denying Petitioners' Request for Immediate

Cessation of Site Cleanup Activities)

"Ihis informal adjudicatory proceeding has been convened under 10 C.F.R.
Part 2, Subpart L, to consider the challenges of individual petitioners Cynthia
Virostek, Virginia TYozzi, William Whitlinger, and Helen and James llutchison

-

(Petitioners) to an amendment sought by Babcock & Wilcox (B&W) for the
10 C.F.R. Ibrt 70 license of its nuclear fuel fabrication facility in Apollo,
Pennsylvania. 'Ihe requested amendment, which the NRC Staff approved and
made effective on June 25,1992, authorizes B&W to decommission its Apollo
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site in accordance with the B&W-prepared Apollo Decommissioning Plan, Rev.
2 (May 11,1992, as supplemented May 19 and 22,1992, and June 11,1992). |

In a recent filing supplementing their initial hearing request, the Petitioners
ask that an order be issued requiring that B&W immediately cease its ongoing
cleanup activities at the Apollo site. Ihr the reasons detailed herein, the
Petitioners * request for a stay of B&W's decommissioning authorization is
denied.

1. IIACKGROUND

By notice issued on June 18,1992, the Staff declared that i! was considering !

issuing a Licensee-requested amendment permitting extensive decommissioning
activities at B&W's Apollo facility and that interested persons could request
a hearing relative to the pending amendment within 30 days of publication
of the notice in the Federal Register.8 On June 25, 1992, the same day that

fthe notice regarding the pending amendment request was published, the Staff
issued the amendment, effective immediately. This license revision, denoted
Amendment No. 21, authorizes B&W to conduct decommissioning activities at
the site consistent with its previously submitted Apollo Decommissioning Plan.

On July 27, 1992, the Petitioners, both individually and as the apparent ,

representatives of an organization called Save Apollo's Future Environment
(SAFE), filed a hearing acquest challenging the proposed licensing action. In
an August II,1992 response to the hearing request, B&W argued that the
petition should be dismissed because the Petitioners and SAFE lacked standing

'

to intervene and had failed to present any " areas of concern . . germane to
the subject matter of the proceeding" in accordance with 10 C.F.R. 5 2.1205(g).
Thescafter, at the Presiding Officer's request, the Pethioners and SAFE, B&W,
and the Staff (which pursuant to 10 C.F.R. 9 2.1213 had declared its intention ;

to be a party to the proceeding) addressed the issue of the Presiding Officer's
authority under Subpart L to permit supplementation of a hearing request. After !

reviewing those filings, the Presiding Officer on September 4,1992, issued a :

memorandum and order (LBP-92-24, 36 NRC 149) that permitted SAFE and I

the Ittitioners to amend or supplement their hearing request by October 9, ;

1992, and provided B&W and the Staff with an opportunity to respond to any ;

supplemental filing by October 26,1992.
In their October 9,1992 hearing petition supplement, the Petitioners, now |

without SAFE,2 have attempted to describe more completely the grounds sup- - |

8 ses 57 Fed, Reg. 28.539 (1992).
2in their sugplemma, um I%:amners declare that because Gey cunpnse the ac6ve members of sAIE. there is

no reason for sAIE to cortinue as a pany and. thaerare. it is beng dnged as a pa:6cipanL see supplant $ to
Penitances[*] Request for Hesnna and Request to immediairJy Cease sne Cicanup Aebvities (oct. 9.1992) at I ;

t
[hrmneher Petiuoners' liesnng Petman _ Supplement).a

!
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porting their individual standing to intervene in this proceeding as well as es-
tablish that the twenty-some-odd "arcas of concern" they wish to litigate are
germane to this proceeding. They also declare, without further elaboration, that
because the issues they wish to raise are "significant," it is appropriate that the
Presiding Officer order an immediate halt to further cleanup activitics at the
Apollo site pending resolution of these matters.'

By order dated October 16,1992 (unpublished), the Presiding Officer dimcted
that B&W and the Staff respond to that portion of the Petitioners' hearing
petition supplement requesting a stay of decommissioning activitics. In their ,

October 21 responses,' B&W and the Staff both assert that the request should |
be denied as untimely under 10 C.F.R. 52.1263, and as failing to address the :
four factors necessary to obtain a stay, as specified in 10 C.F.R. 52.788. In |
addition, both B&W and the Staff represent that, as a result of the ongoing i

idecommissioning work authorized by the grant of the amendment in June, at
least 60% of the cleanup work has been completed, with the possibility that all .

significant decommissioning activitics at the Apollo site will be finished by the r

end of 1992.
On October 26,1992, the Presiding Officer convened a telephone conference

with the participants regarding the pending stay request.5 During that conference, [
the Presiding Officer determined that the Petitioners would be permined to file t

a reply to the B&W and Staff responses in opposition to their stay request. !

Additionally, given the conclusory nature of the initial statements presented by
the Pctitioners in support of their stay request, the Presiding Officer granted the

'

requests of B&W and the Staff to scspond to any additional information and
arguments provided by the Petitioners in their replies. ,

Iin an October 29 filing, the Petitioners assert that their stay request was
timely and that the criteria in section 2.788 support the issuance of a stay.6 |

In their November 5 responses (as supplemented on November 9 by additional j
*

information provided pursuant to the Presiding Officer's November 6 request),
'

B&W and the Staff continue to maintain that the Petitioners' stay request should
be denied as untimely and as failing to meet the section 2.788 criteria.' I

.

3M. at 10.
' Sea Ikensee's o;psitie to !%:idoners' Request for stay (oct21,1992) [ hereinafter 1.icensee's Response];

NRC staff Response to Pensioners' Request to immedutely Cease site Oeanup Aedvides (oct. 21, 1992) .

-[[hereinaher staff's Respmee]. ,

!8See Tr.1-45.
i'S<a Pentioners[*] Reply no opposidan Responses Requesdng Immodiste Cessanon of Ocanup Aedvides (oct

29.1992) [heranaher Peddoners' Reply].
i7 ,, gg,,.s Response to Petidonert supplemernal Replies Cim. 5,1992) thereinsfter Iacensee's Reply);3

NRC staff Response to 1%ddmets' Replies supplanendng Peddoners' Request to Immediately Cease site
Cbanup Acevides (Nov. 5,1992) [ hereinafter Staff's Reply); 12consee's Answer to Presiding ofrwer's Quesnm
(Nw. 9.1992) [ hereinafter Ikensee's Answer]; NRC staff Response to Presiding ofrwor's November 41992
Memorandum and onler (Requesting Informanon) (Nov. 9,1992) [ hereinafter Staff's Answer). |
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II. DISCUSSION
:

A. Timeliness of the Petitioners' Stay Request i

Both B&W and the Staff rely upon the language of 10 C.F.R. 0 2.1263 to
establish that the Petitioners' stay request, which was filed on Octobe 9 by [

posting it in the regular mail, was out of time. That section provides in pertinent
,

part:
,

Applications for a stay of any decision or action of the Canmission, a presiding officer
. or any action by the NRC staff in issuing a license in accordance with 1 2.1205(1)

are governed by $ 2.788. except that any request for a stay of staff licensing action pending
coinpletion of an adjudicatian under this subpart must be filed at the time a request for a
hearing or petition to intervene is fded or within ten (10) days of the staff's action, whithever

>
is later.:

Applicant B&W and the Staff maintain that because License Amendment No.
21 was issued on June 25, the language of section 2.1263 mandates that any :i
request by Petitioners to stay that amendment's effectiveness had to be filed on ,

July 27 with their original hearing petition. In response, the Petitioners assert [
that the opportunity afforded them to supplement their hearing petition had the
effect of extending the time within which they could file a stay request. In their

'

replies, both B&W and the Staff assert that the Petitioners never requested a
extension of the time for filing their stay request and that the Presiding Officer's .

discretionary action allowing them to provide, additional information relative to j
!their hearing petition did not have the effect of extending the time for filing a

stay request. ,

As 10 C.F.R. 5 2.1205(I) makes cicar, for a requested materials (or reactor !

operator) licensing action that is subject to challenge in a Subpart L informal ,

adjudication, the pendency of a hearing request or an ongoing proceeding does
not preclude the Staff (acting under its general authority delegated by the Com- 7

mission, see NRC Manual, ch. 0124-032) from granting a requested licensing :

action effective immediately. As a counterbalance, section 2.1263 provides that
if a requested licensing action is approved and is made effective immediately by
the Staff, then any participant in an ongoing informal adjudication concerning'

that action can request that the presiding officer stay the effectiveness of the '|
liceissinh act,an. Section 2.1263 specifies that a stay request must be submitted |
promptly, at he later of either (1) the time a hearing or intervention petition is *

,,

i
t

s 10 Cf.R. 411263. Section 112059) rderenced in section 11263 prm@s that "[t]he Ebng or graming of a
request far a heanns or peutinn for leave to intervene need nos delay NRC staff action rega2dmg an appbcation for
a lwenning acsion covered by this subpert." Essentially. this authuires the stafr to grant and make arnrnedistely
effecsive a sequested snaterials (or reemar operator) bcensing actim without awaiting the conchaksi of any <{
adjudicannry pnxeedtng that may be convened regarding that actmn.
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due to be filed, or (2) 10 days from the Staff's grant of the requested licensing I

action.
The first time limit in scetion 2.1263 generally applies if a Staff licensing

action is taken more than 10 days before a hearing or intervention petition is
'

due to be filed. On its face, therefore, section 2.1263 requires that a request for

a stay of Amendment No. 21 should have been filed on July 27,1992, the date
a hearing petition regarding the amendment was due? R1rther, assuming that |

'

a presiding officer has the authority to extend the time within which a section '
2.1263 stay request must be filed,88 here is no merit to the Petitioners' argumentt
that a presiding officer's determination to permit supplementation of a hearing

-

petition concerning a licensing action extends the time for filing a stay request
regarding that action, A litigant that wishes to extend the time for making a
filing must do so by making an explicit request." Accordingly, the Petitioners
cannot correct their failure to apply for a filing extension relative to their stay .

request by trying to tie it to another, unrelated request for relief.

II. Sufficiency of the Petitioners' Stay Request

ne Petitioners * failure to submit a timely stay request is sufficient grounds,
in and of itself, to deny their petition. Alternatively, the Petitioners' request !

can be denied as insufficient to satisfy their substantive burden under the four-
pronged standard governing the grant of a stay. ;

His standard, which is set forth in 10 C.F.R. 0 2.788 and is incorporated into-

the Subpart L Rules of Practice by section 2.1263, specifies that in order to obtain ,

a stay, the movants, i.e., the Petitioners, must demonstrate (1) a strong showing .

'

that they are likely to prevail on the merits; (2) that unless a stay is granted they
will be irreparably injured; (3) that the granting of the stay will not harm other

,

I 'De apphcadon of the time linuts in 10 CF.R. 62.1263 prwumes that a hearing pentioner av interverer has
some kind of reasonably prangt notice, either actual or constructive, that a contested request for hcesing ac6an
has been approved and made efrec6ve. Compara 10 C.FA 9 2.1205(c)(2). Because the June 25,1992 Federal
Regirrer nnnce indicated only that the stafr was consulering whether to grant the B&W request for an amendment,
see $7 Fed Reg. at 28,539,it is not ieadily apparent when the 1%dtioners had nonce of the issuance of Amendment
No. 21 ao as to tngger the secuan 2.1263 time limits for fding a stay. As it turns out, however, tids notice question
need not he resolved hen because the Petinoners have made no challenge to those time limits based upon s lack
of antice of the staff's licensing eenon. Moretwer, resolving this notice questian would not effect the disposition
of the Peutioners' stay nquest because they have beci, sffonfed a full creartunity to make a substantive showing
on the ments of their request and, as is described ife, have failed to sustain their burden in onter to c6tain a
s:ay. .

I'See 10 C.FA 16 2.711. 2.1201(d).
HAs is reflected in a septembcr 28.19921sier frenn pettisoner Virostek to the office of the secretary that was
recently referred to the presiding of5cer, pentioner Virostek apparently is aware that a filing emiension request
must be specific. In her september 28 leuer, she vnakes soference to a July 21,1992 lener requesdng an entension
of the time for fding a heanns pe6 Lion regarding B&W's timnne amendment request he referenced request for
an extension of the hearing petition fihng date, whide is mo<a because Ms. Vunstek and the other Petitioners fded
thcar heanns pennon in late July, apparently nakes no mendan d suspendmg becamed sc6vities or extending the I

umo for fding sah a stay sequest.

,
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panics; and (4) where the public interest lies, in addressing these stay criteria,
a litigant must come forth with more than general or conclusory assertions in
order to demonstrate its entitlement to such relief.22 Further, because no one

of the four stay criteria, of itself, is dispositive, the strength or weakness of a
'

movant's showing on a particular factor Will determine how strong its showing
must be on the other factors.25

'Ihis latter point is particularly significant in the case of the second stay factor, i

which has been held to be so central that failing to demonstrate irreparable
injury requires that the movant make a particularly strong showing relative to
the other factors,'' In this instance, the Petitioners' stay request is substantially
undermined by their failure to establish that the injury they allege they will
suffer is both " great and certain.""

The Petitioner;; first assert that they are irreparably injured so long as the
" illegal ' cleanup plai,' is permitted to continue,"25 and rely upon the "arcas
of concern" set forth in their hearing request, as supplemented," as evidence
that in various respects the B&W decommissioning plan is deficient and that
the NRC has failed to implement assorted federal and state environmental and
public health statutes. As B&W and the Staff note, these conclusory statements
of potentially litigable issues clearly are insufficient to establish any kind of
irreparable injury.2'

'lhe Petitioners also claim that they are being irreparably injured because
the physical removal and alternation of the soil and other site materials, and
their concomitant exposure to contaminants from the cleanup work, cannot be
undone." They have, however, failed to provide any support for this asserted
injury, Instead, B&W has put forth uncontroverted evidence indicating that any

12 g,, g,,j,,g gu,,,, p,p,,,,,af of Earrgy (Cliru:h Riva Droeda Reactor ihn0, AtAB-721,17 NRC 539, s44

(1983).
As B&W pants out, ses ticensce's Reply at 4, the Rules of Practice also indicate that in stay bdgstion the

panicipants should use afruisnts to suppon any factual presentadons that may be subject to dapute. Ses 10 Cf.R.
12.788(aX3). See also Tr.1213. De Petitioners have submitted their reply information without arfidavits. Wh3e
their reliance opnn unsworn factualinformation might be en addnional gmund for rejecting cenain of their d 4e

as is detailed ips, even with this information the petitioners * have failed to danonstrate that they are entatleo s

a stay.
Usee Cirueland Electric Ihmiassias Co. (Ittry Nuclear Ibwer Plant, Units 1 and 2), AtAB-820,22 NRC 743,

'
746 n 8 (1985).
2* Sea ra.Nie service Co. of New HampsAre (seebmnk statim, Units I and 2), Ct190 3,31 NRC 219,260

(1990). ~DSee Terry. AIAB-820,22 NRC at 747.
2'Pentianes* Reply at 2.
Usee Paitionas'ilcaring Pention supplement at 2-9. '
"Whether the amccrns speciad in the Petitioners' hearing petitim are adaquate to mea the requimnera in 10
Cf.R. l 2.1205(g) that they m.,:lege matters *' germane" w this prucceding has not yet been risolved. This is,'
homever, a very dtfierert questim fmn whether their caccrns as stated are adequate, without mae, to establish .,

imparable injury suffician to jtstify a sisy.
"See INsitioners' Reply at 2.

i
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releases from its cicanup activitics have been within regulatory limits.2o Thus,
on the cardinal factor of irreparable injury, die Petitioners have failed to meet

,

their burden.21
*ihe first factor - the likelihood of success on the merits - presents the

same problem for the Petitioners. Certainly, their reliance in their October 9
stay request upon the list of concerns in their hearing petition, along with the ,

'

otherwise unexplained assertion that they expect to prevail on those issues,22
is inadequate to meet their burden to establish a likelihood of success on the
merits.23

Nor do they meet their burden by the marginally more detailed discussion of
some of these areas of concern set forth in their October 29 reply, in an effort
to establish that Amendment No. 21 was authorized in violation of the National
Environmental Iblicy Act of 1%9 (NEPA),24 the Ittilioners first allege that ,

the Staff improperly failed to complete a full environmental impact statement ,

(EIS) prior to decommissioning. Yet, contrary to their assertion that the Staff's
noncompliance with NEPA is " clear,"25 it is not apparent that the Staff's choice
to prepare an environmental assessment (EA) rather than an EIS violated the
controlling regulatory standards in 10 C.F.R. 65 51.20,51.21.

'lhe Petitioners * additional attempt to bolstes their claim of NEPA deficiencies ,

by contending that the Staff's EA failed to characterize offsite contamination
properly also falls far short of the mark. As proof of their mischaracteriza-
tion assertion, the Petitioners offer as an exhibit sampling documentation from
the Pennsylvania Department of Environmental Resources (PADER) that they ,

maintain shows radiological contamination in local sewer lines.26 They also have
,

submitted sampling documentation from the Pennsylvania Bureau of Laborato-
rics that they allege shows radiological contamination on the property of peti-
tioner Virostek and another local citizen located near the facility." As the B&W
and Staff responses detail, however, the Petitioners' sampling documentation
exhibit designed to show inadequate characterization of sewer line contamina-
tion apparently indicates nothing more than the presence of naturally occurring
uranium or atomic weapons testing-related cesium at the local sewage treatment

20see IJcmsee's Respmse at 6; ticensee's Reply at 11.
21The M6oners' shality to make an adequate showing scladve to this rector undnuttedly has been made nune
dil% cult by that failure to set piumpdy to request a stay, Because the decomnusaloning work has been going
on for same dme and has not. as B&W has shown uhrt cetradicnon. beat the source of any releases above

-

regulatory limita, see eyra note 20 and accompanyir:g test, the Peddoners were confmnted wnh an even harder
task stablishing that the cennustion of those activines wiu cause them injury.irrepershto or otherwise.
22 ,, p,;g;,,,,. Ilearing Pendan supplemmt at 10. .t3
215ee Ken McGee Chemical Corp. (West Chicago Rare Earths thihty). AIAB 92s. 31 NRC 263. 270 (1990).

2442 U.s C.
25 p ,;g.,,,,I 4321 et seg.Ryly at 1.
#

14. Esh. A.
U 14. I'.sh. D.

264

,

;

i

|

!

_ ._ _. __ _ __ _ _



. - , - - _ . . _ _ . . -.-

.

.

.

!
?

plant.2" So too, as the Staff's response demonstrates, the radiation analyses the
Petitioners put forth to show contamination on local offsite property can be
satisfactorily explained in terms of naturally occurring uranium or cesium de- ;

2position resuk.ing from atomic weapons testing ' Consequently, neither of these
exhibits is sufficient to establish their likelihowl of success on th( merits re-
garding NEPA or other regulatory violations.

'

' Also on the issue of compliance with NEPA, the Petitioners maintain that
"several hazardous chemicals have been found on site exceeding [ Environmental i

Protection Agency (EPA)] Standards,"2' and that this, along with the recent |
unearthing of drums of unidentified waste, demonstrates that the NRC has failed I

to conduct an adequate assessment or to obtain the assistance of other federal !

and state agencies to ensure that chemical contamination is properly assessed ~!

and cleaned up. The Petitioners, however, have provided no substantiation for
tirir statement about the existence of " hazardous chemicals," other than their
reference to the recently excavated drums of chemicals. And with respect to
these materials found during excavation of a former industrial facility adjacent to ;

the B&W dte, Il&W indicates that they are being tested, PADER is being kept
fully aware of the sampling results, and any hazardous materials can be dealt ,

with under the contingency measures specified in the decommissioning plan
for handling chcmical wastes.28 Again, the Petitioners have failed to provide i

sufficiently compelling information to establish the likelihood they will prevail
on the merits regarding purported NEPA violations.

As their final example of NEPA-related violations regarding the decommis- ,

sioning amendment, the Petitioners assert that the EA inadequately discusses'
,

alternatives to the decommissioning methods set forth in the propose 41 cleanup ;

plan. On the matter of decommissioning alternatives, the EA declares: ;

Alternadve soil decontamination methods using chemical or mechanical means were mnsid-
cred, but there is no laboratory or industrial scale experience that would suggest that diemical :f

-

or medianical methods could adtieve the desired icvel of soil cleanup for the Apollo site.

%e NRC Staff also examined the details of the pmposed acdon seardiing for ahernadve ;

methods for implementing the basic digging, demnstructicri, and crushing strategy.
'

;

2s5as Ilcensee's Reply at 6, stafr's Reply at R-9. In this regard, B&W puides evidence that the informanon t

the I%utioners prtmde on supposed sewage treatment plant cantaminantes has previously been considered by
respmaible officials in the 1%nnsylvania Departmera of Environmental Resources (PADER) and found to be ,

attnhutable to natural causes rather than the ApoDo facility. Saa ticensee's Reply. Attach.1 !.
29 3ee staff's Reply at 9. Ahhmgh the staff's Nevernher 9 supplanetal nsponse secognizes there may be*

some hngering question shout the passibihty of uranium contandnadan reladvs to eme d die samples, ses stafr's
Answer Af5 davis d Dr. Jcrry I swift Responding to Presidmg Officer's November 6,1992 Memorandum and |

order (Requesting Informadon) at 2-4, as B&W pointa cut, the validity of the samphng methods used emates
some douk about the validay and signincance of the resuhs from the analysai of those samples, see I;censce's'

s

Answer at 4. |
'

30 lvduaners' Ryly at 2.
3I Saa llensee's Reply at 9 & n.10.
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No alternatives were identified that warranted investigation given the n.inimal impacts of the ;

proposed action.32 ;

!

In the face of this statement on alternatives, in order to sustain their burden the
Petitioners had to provide some indication of particular alternative decommis-

!;sioning methods that the Staff should have considered. By failing to do so, they
have not demonstrated a likelihood of success on this issue either.

Finally, in an attempt to demonstrate that the Petitioners are likely to prevail
on their arguments that the decommissioning process is being conducted im-
properly so as to be hazardous to local citizens and the environment. Petitioners
James and llelen liutchison provided a series of twenty-four photographs of the
site taken at various times between August 15 and October 24,1992. Among [
the deficiencies in the decommissioning work the photos allegedly highlight are
failure to cover contaminated materials on site while they are being hauled by

,

truck and stored in piles; failure to take proper measures to contain dust from the
demolition and decontamination of the former main processing building; gaps in j

the security fencing surrounding the site; rail cars loaded with contaminated ma- i

terials that are located too close to nearby residential / commercial property and/or
a main highway; and operation of smashing and crushing equipment without ad-
equate dust control measures. Applicant B&W, however, has countered willian e

explanation for cach photogmph demonstrating that the purported problems are, !

in all significant respects, attributable to the Petitioners' misunderstanding or ;

misinterpretation of the situations pictured." In this light, the photographs are ;
'

not the kind of solid evidence necessary to establish a likelihood of success on
the merits. !

I
The Petitioners thus have not made an adequate showing relative to the first

two factors. 'Ihis arguably makes an extensive analysis of the third and fourth
factors unnecessary.)* Nonetheless, as to each, the Petitioners have failed to show
that they support the imposition of a stay. ,

On the matter of harm to other parties, B&W asserts, and the Staff agrecs, !
that B&W will suffer significant economic harm if a stay is granted.28 Applicant !

B&W cstimates that a stay of decommissioning will cause it to sustain a ;

minimum of $790,000 in shutdown, demobilization, and remobilization costs. In
addition, B&W and the Staff note that B&W has been shipping wastes containing

'

greater than 2000 picoeuries per gram (pCi/g) of umnium to one of t!e threc
existing low-level wastes sites at Barnwell, South Carolina; Beatty, Nevada;

-
.

!

Envimnmernal Asscasmern im Decommissiardng the [B&W) Apollo site (June 12,1992) at 61. see she 57 I32

Fed. Reg at 28.540. [
"see Licensee's Reply. Anach. I, at 1-27. ,

S* sas less Irland Lighang Co. (shoreham Nuclear Fbwer station Unit 1). AtAB-810. 21 NRC 1616,1620 |

(1985). ,

38sse licensee's Response at 7-8, stafra Response at 7. .

.
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and llanford, Washington. Both assert that under the provisions of the law. '

level Radioactive Waste Policy Amendments Act of 1985,"if these three sites .

still remain available after January 1,1993, B&W likely will face significantly -

increased fees to dispose of sorne 250 cubic feet of material above the 2000- '

pCi/g level that, absent a stay, it intends to excavate and ship for. disposal prior
to the end of the year. 'Ihe Petitioners have labeled these extensive additional
financial expenditures irrelevant because the decommissioning plan is inadequate
and illegal? Nonetheless, those expenses, the measure of which the Petitioners
do not dispute, are a pcrtinent and significant concern under the third factor of ,

harm to other parties." ,

As to the fourth factor of where does the public interest lie, the Petitioners
do little to advance their position by putting forth the conclusory argument i

that the public iraterest rests with ensuring that there is a proper cleanup of all
,

onsite and offsite contaminants consistent with all legal requirements." Rather,
the showing by B&W and de Staff that the present cicanup actions meet all i

regulatory requirements and will result in the removal of a substantial volume
of contaminated materials from Apollo for disposal in licensed waste facilitics,
is consistent with what the Commission recently has accognized as the public
interest in seeing that the site is promptly and effectively remediated." Thus,
as with the other three factors, the Petitioners have not shown that this public
intciest criterion weighs in favor of a stay.

i

*

Under the terms of 10 CF.R. 62.1263, the Petitioners' stay request is
untimely. Moreover, based upon a consideration of the four factors specified in
10 C.F.R. 6 2.788, it is apparent that de Petitioners have failed to sustain their
burden to demonstrate that a stay of the Staff's action approving Amendment
No. 21 is appropriate. Accordingly, the Petitioners' October 9,1992 request that
an order be issued directing that B&W immediately cease site cleanup activities
is denied.

Because this concludes the Presiding Officer's consideration of the Petition-
ers' stay request, in acconlance with 10 CF.R. 662.788,2.1263, within 10 days a

of service of this Memorandum and Order, the Petitioners may apply to the
Commission for a stay of the Staff's action approving Amendment No. 21.

.

.

"42 tl.s C. 4 2021b at seg
'

II san Ihitirses' Ryly at 2.
"see(AladelpMa Electri Ca (1.imerid camar.ng statmn. Uruts 1 and 2). AtAB 808.21 NRC 1595,1602-03

4

(1983).
"see 1%itimers' Reply at 2.
*ssa 57 Fed. Reg 13,389,13,390, 13,392 (1992).

,
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i

It is so ORDERED." i

G. Paul Bollweak. Ill '
ADMINISTRATIVE JUIX]E

Bethesda, Maryland
Novemter 12,1992

>
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#3 Copies of M Memorandum and Order are being provided to B&W, the Staff, and petidoner Vinstch (for -
distnhution to the other Pesi6cners) by facsimile trarmnissitat & / ate.
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Cite as 36 NRC 269 (1992) LBP-92-32

UNITED STATES OF AMERICA I

NUCLEAR REGULATORY COMMISSION |

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Marshall E. Miller, Chairman
Charles Bechhoefer
G. Paul Bollwerk, ||1

in the Matter of Docket Nos. 50-440-A
50-346-A

(ASLBP No. 91-644-01-A) ,
'

(Suspension of

Antitrust Conditions)
*

(Facility Operating License
Nos. NPF 58, NPF-3)

t

OHIO EDISON COMPANY
(Perry Nuclear Power Plant,

Unit 1)

CLEVELAND ELECTRIC ILLUMINATING
COMPANY and
TOLEDO EDISON COMPANY

(Perry Nuclear Power Plant,
Unit 1; Davls-Besse Nuclear Power *

Station, Unit 1) November 18,1992 ,

in this Decision, the Licensing Board rules on cross-motions for summary -

disposition on the " bedrock" legal issue of whether the Commission has author- ,

ity under section 105c of the Atomic Energy Act (AEA),42 U.S.C. {2135(c),
- to retain antitrust conditions in a nuclear facility's operating license if the actual .
cost of nuclear facility electricity is higher than alternative sources.
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RULES OF PRACTICE: COLLATERAL ESTOPPEL; LACllES; LAW
OF TIIE CASE; RES JUDICATA

1he repose doctrines of res judicata, collateral estoppel, laches, and law of
the case are applicable in NRC adjudicatory proceedings generally. See, e.g., ,

Safety Light Corp. (illoomsburg Site Decontamination), CLI-92-9,35 NRC 156,
159-60 (1992) (law of the case); llouston Lighting and Power Co. (South Texas
Project, Units 1 and 2), CL1-77-13,5 NRC 1303,1321 (1977) (laches); Alaluma
Power Co. (Joseph M, Rtricy Nuclear Plant, Units 1 and 2), CLI 74-12,7 AEC
203, 20344 (1974) (res judicata and collateral estoppel). t

RULES OF PRACTICE: ANTITRUST PROCEDURE; COLLATERAL
ESTOPPEL; LACllES; LAW OF Tile CASE; RES JUDICATA

'Ihe repose doctrines of res judicata, collateral estoppel, laches, and law of
the case all may be applied in antitrust proceedings because "[1]itigation has the
same conclusive power in antitrust as elsewhere." 11 P. Areeda & D. "Ibrner,
Antitrust Law 1323, at 106 (1978).

RULES OF PRACTICE: COLLATERAL ESTOPPEL; LACilES; LAW
OF Tile CASE; RES JUDICATA |

In applying the repose doctrines of res judicata, collateral estoppel, laches,
and law of the case, particular attention must be paid to changed circumstances,
either factual or legal, See id. at 106-19, 125-28. See also Farley, CL1-74-12,

7 AEC at 2034M (nonantitrust context).

RULES OF PRACTICE: LAW OF TIIE CASE

'Ihe repose doctrine oflaw of the case acts to bar relitigation of the same issue
in subsequent stages of the same proceeding. See, e.g., Arimna v. California,
460 U.S. 605,618 (1983). See generally 18 C. Wright, A. Miller & E. Cooper,
Federal Practice and Procedure i4478 (l981).

RULES OF PRACTICE: COLLATERAL ESTOPPEL; CES
JUDICATA

,_

The repose doctrines of res judicata and collateral estoppel are somewhat
related. As described by the Supreme Court:

Under the doctrine of res judicata, a judgment on the rnerits in a prior suit bars a semnd
suh involving the same parties or their privies based on the same cause of action. Under the

270
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doctnne of collateral estoppel, on the other hand, the secund action is upon a different cause
of action and the judgment in the prior sun predudes relitigatkn of issues actuaHy litigated
and necessary to the outcuine of the first actim.

ParAlane Hosiery Co. v. Shore 439 U.S. 322, 326 n.5 (1979) (citations omitted). ,

Both doctrines thus bar relitigation by the same parties of the same substantive ,

issue. Res judicata also bars litigation of an issue that could have been litigated
in the prior cause of action.

RULES OF PRACTICE: LACIIES
,

To establish the defense of laches, which is an equitable doctrine that bars the
late filing of a claim if a party would be prejudiced because ofits actions during
the interim were taken in reliance on the right challenged by the claimant,"'the
evidence must show both that the delay was unreasonable and that it prejudiced
the defendant.'" Van Bourg v. Nitze, 388 F.2d 557, 565 (D.C. Cir.1%7)
(quoting Powell v. Zuclert, 366 F.2d 634, 636 (D.C. Cir.1966)).

t

RULES OF PRACTICE: JURISDICTION (TIMELY CIIALLENGE)

The absence of " subject matter" jurisdiction may be raised at any time in a
'

proceeding without regard to timeliness considerations. See generally SA Wright
& Miller, Federal Practice and Procedure, 51350, at 200-04 (2d ed.1990).

ATOMIC ENERGY ACT: ANTITRUST PROVISION; SITUATION
INCONSISTENT WITil TIIE ANTITRUST LAWS

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS

In making a determination under AEA section 105c about the antitrust
implications of a licensing action, the Commission must act to ensure that two
results do not obtain: Activities under the license must not (1) " maintain" a
" situation inconsistent with the antitrust laws"' or (2) " create" such a situation. ,

in making its ultimate determination about whether an applicant's activities
under the license will result in a " situation inconsistent with the antitmst laws,"
the term " maintain" permits the Commission to look. at the applicant's past
and present competitive performance in the relevant market whereas the word ,

" create" envisions that the Commission's assessment will be a forward-looking,
'

predictive analysis concerning the competitive environment in which the facility
will operate. See Alabama Power Co. v. NRC,692 F.2d 1362,1367-68 (llth
Cir.1982), cert. denied,464 U.S. 816 (1983),

f
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STATUTORY CONSTRUCTION OR INTERPRETATIONS:
GENERAL RULES

Ihr any statutory interpretation quesdon, a licensing board must first look at
the structure and wording of the provision in question in an effort to discern its
" plain meaning."

ATOMIC ENERGY ACT: ANTITRUST PROVISION

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS

In specifying which federal antitrust laws are implicated in an NRC antitrust
review, AEA section 105 references all the major provisions governing antitrust
regulation, including the Sherman, Clayton, and Federal Trade Commission i

Acts.

ATOMIC ENERGY ACT: ANTITRUST PROVISION

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS

Under AEA section 105c it is not necessary that the " situation" urdler
consideration in the NRC's antitrust review involve an actual violation of the ,

specified antitrust laws before the Commission can act 'Ihe Commission
has a broader authority that encompasses those instances in which there is a
" reasonable probability" that those laws "or the policies clearly underlying those
laws" will be infringed. Alabama Power Co.,692 F.2d at 1368.

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS ,

it is a basic tenet that "the antitrust laws seek to prevent conduct which [
weakens or destroys competition." E. Kintner, An Antitrust Primer 15 (2d ed.
1973); see Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units 1,
2, and 3), ALAB-560,10 NRC 265,279 & n.34 (1979) (principal purpose of
Sherman, Clayton, and Federal Trade Commission Acts is preservation of and
encouragement of competition). ;

!NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST ,

LAWS; MARKFT POWER ;

One of the cardinal precepts of antitrust regulation is that a commercial entity -
Ithat is dominant in the relevant market (even if its dominance is lawfully gained)

is accountable for the manner in which it exercises the degree of market power
that dominance affords. See Otter Tail Poner Co. v. United States,410 U.S.

!
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366, 377 (1973). See also A. Neal, The Antitrust Ims of the United States 126

(2d ed.1970).

- NRC ANTITRUST REVIEW: MARKET POWER; MONOPOLY
POWER

" Market power" is genemlly defined as the " power of a firm to affect the
price which will prevail on the market in which the firm trades." L Sullivan,
llandbook of the Im ofAntitrust 6 8, at 30 (1977). See also 11 Arceda &"Ihrner, '

isupra,1501, at 322 (" Market power is the ability to raise price by restricting
output ") If a firm possesses market power such that it has a substantial power to
exclude competitors by reducing price, then it is considered to have " monopoly i

powcr." See Sullivan, supra. 6 22, at 76-78. |

:

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST
LAWS; MARKET POWER

'

If an entity with market dominance utilizes its market power with the
purpose of destroying competitors or to otherwise foreclose competition or
gain a competitive advantage, then its conduct will violate the antitrust la'ws,
specifically section 2 of the Sherman Act. Sce, e.g., Eastman Kodak Co. v.
Image Technical Services, Inc.,119 L. Ed. 2d 265, 294 (l992); Otter Tail Power
Co.,410 U.S. at 377.

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST
LAWS; MARKET POWER 9

Under general antitrust principles, what is required relative to a particular
competitive situation is an analysis of the existence and use of market power |

among competing firms to determine whether anticompetitive conditions exist. !
This assessment is, in turn, based upon a number of different factors that have :

been recognized as providing some indicia of a firm's competitive potency in [
the relevant market, including firm size, market concentration, barriers to entry, !

pricing policy, profitability, and past competitive conduct. See Sullivan, supra, |

6622-32, at 74-93. |
i
:

ATOMIC ENERGY ACT: ANTITRUST PROVISION !-

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST |
LAWS; MARKET POWER :

Nothing in AEA section 105c, or in the pertinent antitrust laws and cases,
,

supports the proposition that traditional antitrust market power analysis is {
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inapplicable in the first instance when the assessment of die competitive impact
of a particular asset (i.e., a nuclear facility) is involved.

,

,

ATOMIC ENERGY ACT: ANTITRUST PROVISION

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST [
LAWS; MARKET POWER

Consistent with the antitrust laws referenced in AEA section 105c, what ;

ultimately is at issue under diat provision is not a competitor's comparative cost
-

!of doing business, but rather its possession and use of market power. And if a
commercial entity's market dominance gives it the power to affect competition,
how it uses that power - not merely its cost of doing business - remains the t

locus for any antitrust analysis under section 105c.

*ATOMIC ENERGY ACT: ANTITRUST PROVISION; SITUATION
INCONSISTENT WITil THE ANTITRUST LAWS (REMEDY) |

NRC . ANTITRUST REVIEW: APPLICATION OF ANTITRUST
LAWS; MARKET POWER; REMEDIAL AUTIIORITY

During an antitrust review under AEA section 105c, if it can te demonstrated
that market power has or would be misused, then with cause to believe that the I

!

applicant's " activities under the license would create or maintain a situation
inconsistent with the antitrust laws" the Commission can intervene to take ;

remedial measures. On the other hand, if the Commission reaches a judgment
'

that an otherwise dominant utility has not and will not abuse its market power,
it, that its " activities under the license" will not " create or maintain a situation :

inconsistent with the antitrust laws," then the Commission need not intercede. ,

t

ATOMIC ENERGY ACT: ANTITRUST PROVISION j

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS

In reaching a judgment under AEA section 105c about a utility's " activities
under the license " the Commission is permitted to undertake a " broad inquiry"
into an applicant's conduct. See Alabama Power Co.,692 F.2d at 1368.

_
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ATOMIC ENERGY ACT: ANTITRUST PROVISION

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST
LAWS; MARKET POWER

AEA section 105c directs that the focus of the Commission's consideration !

during an antitrust review must be whether, considering a variety of factors, a ;

!nuclear utility has market dominance and, if so, given its past (and pretlicted)
competitive behavior, whether it can and will use that market power in its ' ;

activitics relating to the operation of its licensed facility to affect adversely the
competitive situation in the relevant market.

f
.

STATUTORY CONSTRUCTION OR INTERPRETATIONS: |
GENERAL RULES; WEIGIIT

" Absent a clearly expressed legislative intention to the contrary, [the language
of the statute itself] must ordinarily be regarded as conclusive." Consumer
Product Safety Commission v. GTE Sylvania, Inc.,447 U.S.102,108 (1980)).
The Supreme Court recently has gone even further, indicating that, when the
words of a statute are unambiguous, no further judicial inquiry into legislative
history of the language is permissible:

-

|Clanons of construction are no more than rules of thumb that help murts determine the
meaning of legislation, and in interpreting a statute a court should always turn first to ore,
cardinal canon tefore all others. We have stated time and again that courts must presunne that

a legislature says in a statute what it means and rneans in a statute what it says there. When
the words of a statute are unambiguous, then, this first canon is also the last: " Judicial
inquiry is complete "

Connecticut National Bank v. Germain,117 L. Ed. 2d 391, 397-98 (1992) !

(citations omitted). ;

i

STATUTORY CONSTRUCTION OR INTERPRETATIONS:
LEGISLATIVE IIISTORY j

The "best source of legislative history" is the congressional reports on a
particular bill. See Alabama Power Co.,692 F.2d at 1368.

STATUTORY CONSTRUCTION OR INTERPRETATIONS: j
LEGISLA'I1VE IIISTORY; WEIGIIT !

Statements of witnesses during a congressional committee hearing that are !
neither made by a member of Congrext nor referenced in the relevant committee j

!,
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report are normally to be accorded little, if any, weight. See Kelly v. Robinson, !

479 U.S. 36,50 n.I3 (1986). |
|

DUE PROCESS: EQUAL PROTECTION
I

An equal protection challenge to an economic classification is reviewed under
the rational basis standard, which requires that any classifications established in
the challenged statute must rationally further a legitimate government objective. .

'

See, e.g., Nordlinger v. Hahn,120 L. Ed. 2d 1,12 (1992).

'

ATOMIC ENERGY ACT: ANTITRUST PROVISION

AEA section 105 reflects the congressional concern that the unique technol-
ogy underlying commercial power reactors, which in its crucial initial stages
was largely government developed and financed, should not become a tool for
increasing the competitive advantage of some private utilities at the expense of
others. See Alabama Power Co., supra,692 F.2d at 1368-69. See also Con-
sumers Power Co. (Midland Plant, Units 1 and 2), ALAB-452, 6 NRC 892,
1095 (1977).

!

STATUTORY CONSTRUCTION OR INTERPRETATIONS:
DEFERENCE

A legislative body will be afforded a large measure of deference in its choice i

of which aspects of a particular evil it wishes to climinate. See, e.g., Minnesota
v. Clover Leaf Creamery Co.,449 U.S. 456,466 (1981). -

IIIAS OR PREJUDGMENT: STANDARDS ;

DISQUALIFICATION: STANDARDS
4

In reviewing an agency decision allegedly subject to bias, including improper .

'

legislative influence, the independent assessment of an adjudicatory decision-
maker regarding the merits of the parties' legal (as opposed to factual) positions
will attenuate any earlier impropriety. See Gulf Oil Corp. v. FPC,563 F.2d 588,
611-12 (3d Cir.1977), cert. denied,434 U.S.1062 (1978). i

~

ATOMIC ENERGY ACT: ANTITRUST PROVISION

NRC ANTITRUST REVIEW: APPLICATION OF ANTITRUST LAWS

Rooted as it is in existing antitrust law principles, a previous agency finding
under AEA section 105c(5) that a " situation inconsistent with the antitrust laws"

r
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exists and requires the imposition of remedial license conditions cannot be i

abrogated merely because of financial adversity. Compare 1 P. Areeda & D. |
Turner, Antitrust Law 1104, at 7-8. ("[T]he courts have given almost undeviating |
priority to competition over claims that restrictive agreements are necessary to ;

mitigate economic distress. He reasoning has been clearly stated; given the |

competitive mandate of the antitrust laws, such claims must be addressed to
Congress rather than the courts" (footnotes omitted).)
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Contentions on Staff lilas; and Terminating Proceeding) _

.

His proceeding involves a challenge by licensees Ohio Edison Company
(OE). Cleveland Electric Illuminating Company (CEI). and Toledo Edison
Company (TE) (hereinafter referred to collectively as "the Applicants") to the
NRC Staff's denial of their applications to suspend certain antitrust conditions -'
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in the operating licenses for the Perry Nuclear Power Plant, Unit 1, and the
Davis-Besse Nuclear Power Station, Unit 1.8 As a consequence of administrative
litigation over a decade ago2 those conditions were imposed based upon a
finding that, in accordance with section 105c(5) of the Atomic Energy Act '

(AEA),2 the Applicants' " activities under the[ir] licensc[s] would create or I

maintain a situation inconsistent with the antitrust laws."
Now pending before us are Lummary disposition motions and responses filed

by the Applicants, the Staff, and various intervening parties addressing what
.

has come to be known as the " bedrock" legal issue in this proceeding. As !

posited by the parties, this issue involves the question whether the Commission
has the authority to continue to impose antitrust conditions in the face of what {
the Applicants claim are existing circumstances that render those limitations ;
inappropriate, i.e., in which the cost of electricity generated at a nuclear facility ;

is greater than that from other competing sources. In addition, some of the |
parties pose the subsidiary issue whether, in light of the previous administrative

,

litigation regarding the application of section 105c to the Applicants' activities, i
the Applicants now are barred from raising the "bcdrock" issue by various legal
doctrines of repose.

Ibr the reasons explained in F * d of this Decision, we conclude that none of
the cited repose principles preclucc> the litigation of the " bedrock" legal issue in
this proceeding. Ibrther, in Part Ill we fmd against the Applicants and in favor of i

the Staff and the various intervening parties on the merits of the " bedrock" issue.
Finally, we conclude in Part IV that, as a result of our legally grounded resolution I
of this central substantive issue, we need give no further consideration to several i
previously admitted contentions regarding alleged improper Staff bias against
applicant OE's license condition suspension regi'est resulting from purported :

inappropriate congressional interference in the .ctaff's decisional process. The
upshot of these determinations is that, in acconi with the Staff's assessment, the '

suspension applications are denied and this proceeding is terminated.
:

1. IIACKGROUND
i

The genesis of this litigation was the Staff's April 24, 1991 denial of the '

Applicare' requests for suspension of the antitrust conditions in the Perry and

I
oH is an investorewned electne unbry and as a part owner c( the Purry plang. CD and TE are wholly owned

~

auhsidiaries d certerior faergy corpwnnon, a pubhc utihty holding canpany, and pen owners of de Pt:rry and
Devis.nesse recihues.1hc twu nther c* owners of the Perry racihty hwmsylvania Power Curnpany and Duquesne

,

IJght Canyony, have not ynned in the requests of oE. CD and lli for suspensuus of the anutrust ceditima in,

the Ptery bcmse.
2s,e Toledo IM. son Co. (Devs Besse Nuclear Pbwer sancut. Uruta I,2. and 3), tRP-77-1,5 NRC 133 0 977), !

sW'das modifnad, AIAB 560.10 NRC 2f>5 0979).
2

42 U.s.C. 52135(c)(5)

i
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Davis-Besse operating licenses.' As is detailed in our October 7,1991 Prehearmg 1

Conference Order,5 hearing requests contesting this Staff action were filed by I
the Applicants. The Staff filed a response stating that it did not oppose the )
requests so long as litigation was limited to issues raised previously tefore the |

Staff. In addition, other interested organizations including the City of Cleveland, .J
Ohio (Cleveland), American Municipal Power-Ohio, Inc. (AMP-Ohio), the i

City of Brook Park, Ohio (Ilmok P.uk) (all of which are actual or potential |
customers or competitors of the Applicants), Alabama Electric Cooperative, Inc. ;

(AEC), and the United States Department of Justice (DOJ) sought to intervene ;

in any adjudicatory proceeding that might te convened. All of these Intervenors i

expressed support for the Staff's denial of the applications.
After conducting a prehearing conference in October 1991, wc granted ;

party status to the Applicants and all Intervenors except Brook Park, whose '

intervention request we denied principally for lack of standing." Additionally, at
the partics' suggestion, we provided an opportunity to submit a joint statement '

delineating tic so<alled " bedrock" legal issue concerning the Commission's |
authority under section 105c, tic merits of which would then be addressed in j

'
motions for summary disposition.7

In a letter to the Board, dated November 7,1991, the parties framed the |
"bedruck" legal issue as follows: |

1s the Canmissicsi without authority as a rnatter of law under Section 105 of the Atomic {
Energy Act to retain the antitrust hcense amditions contained in an operanns hcense if it !
fmds that the actual ant of electricity from the hcensed nuclear power plars is higher than j
the cost of electricity from ahcmative sources, all as appupriately measured and compared 7s j

'\
The parties further agreF1 to litigate the following subsidiary matter- '

;

Are the Applicants' requests for suspension of the antitrust hanse conditions barred by res i

judicata, or co!!steral estoppel, or laches, or the law of die case?'
'

$

With regard to the " bedrock" legal issue, the Applicants have recognized that, ;
,

if they prevail in their position that the Commission lacks such authority as a !

matter of law, they could then proceed to present evidence establishing that the j

clectricity being produced at their facilities is, in fact, higher in cost than that [
available from alternative sources. On the other hand, if they do not prevail on j

i

'3,,56 I ad. Res. 20,057 0 99I).
,

8 See LEP-91-38,34 NRC 229,236 37 (1991), g/f'd, CtJ9211,36 NRC 47 0992), phrion for reywieJuad. (
'No. 921532 (D.C. cir. Cks. 9,1992).

'Jes id,34 NRC t 237-54. *

,'7 ,,id et 25s 59.3
-

8 1mtrir inan R. Guldberg to (Licensing Board) (Nov. 7.1991) at 12
'/d at 2 [

t

i
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:

this question, their substantive challenge to the Staff's refusal to suspend the
conditions, at least befofe us, will be at an end.38 -

Acting in accord with ouf unpubli:hed scheduling orders of November 14, ,

'1991. February 7,1992, and March 20,1992, the Applicants, the Staff, and
'

Intervenors DOJ, Cleveland, AMP-Ohio, and AEC filed summary disposition
motions and responses to such inotions. In their joint summary disposition mo-

,

non, the Applicants have urged that we answer the " bedrock" legal issue in ,

the affirmative and enter judgment in their favor.u The Staff and Intervenors ,

DOJ, Cleveland, AMP-Oh:o. and AEC in their responses and/or cross-motions [
contend that a negative response to that question is required and that judgment i

should be in their favor? In addition, Intervenor Cleveland asserts that summary
'

disposition in its favor is appropriate on the basis of the pfeviously specified |
repose doctrines, a position championed in part by Intervenor AEC and chal- ;

lenged by both the Applicants and the Staff,U ;

The parties presented oral argument on the pending motions on June 10, i

1992." At the conclusion of the argument, counsel for Brook park came - . !

forward to advise the Board that it once again would seek to intervene in ' |
this proceeding? Theftarter, in a June 15, 1992 filing Brook Park sought to |
intervene out of time.86 The Applicants opposed Brook Park's request; the StaiT .

supported it? In an August 6,1992 decision, we granted Brook Park's petition.
'

;
,

30See IEP 9138,34 NRC st 252-59. In addition in the "bednxi" legal issue, we also admined for lingsum e
contestim pmffered by licensee oE alleging that the Stafr's decisiorrnaking process en its applicanon to suspend j
the anntnut med6ms in the Perry operating beerme had ban subjected to impnper congresairmal influence.

'

thereby res.ihing in an inapgwpriate. sentinuing Staff bias egninst its suspersion requesL Se, id at 255-58. In a
Novanber 20,1991 order, the Canunmeian suspmded dismvery a that issue and doweied that we take no funher (
ecdon to resolve it, peding our resohamn of the "bodnad" legal issue. See CLI-91 15,34 NRC 269,271 (1991) :

As we explain in Pan IV d this Decision, our resoluuan of the "bedmd"Icgal issue makes it unnecessary that f

we give funher cormuleration to the merits d the bias issue. i

"See Apphce6 Menim for Summary Disposition Qan 6,1992)[hereumfter Applicanas' Motion]- [U $ee *10 staff's Answer in opposidem in Applicantis*] Miamn for Sununary Npusinun and NRC Stafra
~

Cross-Mnem far senmary Nposince (Mar. 9,1992) [heranafter Lafra Cross-Emmn]; Response of [DoJ] so
,

Ap[dicamis*) Mraion for Summary Nptsition (Mar. 9,1992); Monm for Summary Nposinon of [Geveland] ;

and Answer in opposine to Applicants' Raion far Summary Nposanun (Mar. 9,1992) at 1664 [hereinaher ;

Develand's Cnse Monon}; Brief of { AMP 4hio)in opposidan to Arylicants' Matim far Summary Disposinon [
and Cnmenamn for summary Durcuition (Mas. 9.1992) {hereinsiter AMP-ohto's Ones Mauml; [AICs] !
Comhmed OneMon<m for Sutranary Dupunition and Response to Applicants' Motion for summary Disposidnn ;

(Mar. 9,1992)[herunaher AICs Crms Motion]. !

U Cleveland's Cnmennam at 64-go. AFCs Ones-Monon at 5-6; Applimma' Reply to opposinun Cnns- ,

Motims few Summary thapusainn and Respraises to Appheams' Summary Nposinon Motion (May 7,1992) at j
90110 [ hereinafter Applicanis' Reply); NRC stafra Answer in the Modem for summary Dspesition ofIntervenor E

[Ocveland) (May *l,1992) jhereinafter Sta!Ps Answerj, Ryly of (Cleveland] to Arguments d Applicams and i

NRC Staff with Respect to the lasues of law of the Case, Res Judicata, Collateral Estnppel and 14dvs (May 26,
IW2) [hensnafter Cleveland's Reply)
"See Tr. 237447.
U5an Tr. 44647.
3'See Anunded I%tiden of IBrock Pad] im Imve to Intenene out of Time (lune 15,1992).
U 5ee Appbcents' Ansmer in oppenitmn to the Amended Pednm of [ Dred Pea] for teeve to Intervene out of

Time Dune 30,1992); NRC Staffs Answer to Amended Peuuan of [Bmd Pad] for teeve to Intervene out of ;

Twne Ouly 6,1992)- >
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concluding that recent developments regarding the city's establishment of a
municipal electrical system had cured the earlier standing deficiency and that f
intervention was appropriate under a balancing of the five factors governing
late intervention, as set forth in 10 C.F.R. 5 2.714(a)(i)-(v).28 %creafter, in
accordance with a directive in our August 6 determination, Brook Park submitted {
a filing designating those portions of the other parties' previously filed summary

'

disposition pleadings it wishes to adopt. From this designation, it is clear Brook i

Park generally supports the positions of the Staff and the other intervenors on j

the " bedrock" legal issue, as well as Cleveland's position on the application of ,

the repose doctrine of law of the case and AEC's arguments on res judicata and [
collateral estoppel? |

D

!

II. APPLICAHILITY OF VARIOUS REPOSE DOCTRINES - |
s

At the outset, we turn to the motion of Cleveland that would preclude, for ;

essentially procedural reasons, our consideration of the merits of the Applicants' {
requests to suspend the Perry and Davis-Besse antitrust license conditions. As ;

set forth earlier," this question encompasses whether the Applicants' requests j
for suspension of these antitrust license conditions are barred by the repose |
doctrines of res judicata, collateral estoppel, laches, or the law of the case. |

In its cross-motion for summary disposition, Cleveland claims with respect :

to thcsc subjects that cach is applicab!c in NRC licensing proceedings and
should bar consideration of the Applicants' amendment requests at this time.21 ,

AEC asserts a similar position with respect only to res judicata and collateral )
estoppel.22 In each case, Cleveland's claim (supported by AEC) is that the |
" bedrock" Icgal issue in inis proceeding has already been litigated or, if not, *

should have been litigated at an earlier date? f

Cleveland deems this purported litigation to have taken place in 1976-1979, ,

during the Davis-Besse proceeding that resulted in the antitrust conditions now !

at issue being placed into the operating license for the Davis-Besse facility and ,

the construction permits for the Perry facility? Specifically, Cleveland declares
that, in appealing the imposition of antitrust conditions by the Licensing Board,
the Applicants contended that there was no nexus between the conditions and

i
,

is su tEP 92-19,36 NRC 98 (1992)
I'Dosigriaum at [Hnwa Parkl of Adapted INations of summary Dispositusi Pleadmas (Aug 17,1992)att.3. - '

20ssa sapes maa 9 and econmpanying text
21 Cleveland's Caus-Mation at 64 80, See also Cleveland's Reply; Tr.376 78,379 50.424 27. ;

22Alic's Cruse Mation at s4 :
23 Rexantly admined irnervunnr Hn=4 Park has adurned the arguments of Oevdand wnh nopect to law of the

casa but act wuh respect to ses jud.cata, culianaral estoppel. <r ladies, tumever. BrmA Park has adopted Alf's
asesnielly similar argumenta ut ses judicata and collateral estoppet Sea smpts nema 19 and accompanying teat
2aSu serra rues 2-s and sacompanying test [,

t
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the facility unless the facility were lower in cost than ts competition. Given !

tle failure of the Appeal Board to accept that argumens and the consequent lxk |
of any finding of lower cost, Cleveland asserts that the Applicants already have
had the " bedrock" legal issue resolved against them.23

He Applicants.and the Staff each respond to the claims of Cleveland and :
'

AEC in this regard. Both assert that the " bedrock" legal issue has not yet been :

?
decided and should be resolved on the merits at this time.26

We note initially that all of these principles of repose are applicable in NRC i

adjudicatory proceedings generally." Rirther, all may be applied in antitrust
proceedings such as this one because"[1]itigation has the same conclusive power ;

Lin antitrust as elsewhere"2s In so applying these principles, however, we must
pay particular attention to changed circumstances, either factual or legal.2' ;

With these precepts in mind, we turn to the particular repose arguments
advanced by Cleveland. [

;

A. Law of the Case
r

'

De repose doctrine of law of the case acts to bar relitigation of the same
issue in subsequent stages of the same proceeding.30 According to Cleveland, -

I
the doctrine includes all issues that were resolved "in substance," and even

Iincorporates legally significant issues of fact that have already been decided by
a reviewing body, i.e., the Appeal Board or the Commission.38

'

Ibr law of the case to be applicable here, however, the " bedrock" issue that .

'

Cleveland claims has been resolved had to be litigated and decided in this very
proceeding. Cleveland asserts that the present applications for " amendment" are
clearly one part of an ongoing, sequential, multistage license proceeding that is i

the same as the proceeding in which the conditions were originally imposed. ;

As support for this claim, Cleveland cites a footnote from an Appeal Board ;

decision in the Farf y operating license proceeding that posits - but explicitly ,

does not decide - that for res judicata purposes, there is a basis for treating !

an operating license proceeding as involving the same "cause of action" as a -

i

25 ,e Cleveland's Cmas-hirst at 6546.3
See supre swas 13 sad accampanying teat; Tr. 272-75. 30G10,320L24. See etre Tr. 383 (statemers of AMP- h26

t(ho).
I27 3ce, e g, safesy Les At Corp. (Bloomsburg site Doonraaminstion), CLJ-92 9,35 NRC 156,15940 0992) Osw

*
or the case); & arkin fig 4riar and Pa=<r Co. (south Texas Project Units 1 and 2). C1J-77-13. 5 NRC 1303,
1321 0 977)Osses); Alabama Power Co. (Joseph M. Farley Nuclear Plain,IJnits 1 and 2), CLJ-74-12,7 AEC
203,203 04 (1974) (rus judicats and collateral estoppe!).,

n P. Armeds & D. Turner, Aaripust few 1323, et 106 0978). i2s

29 5ee id. at 10419.125-28. see else forley, C13 74-12,7 AEC at 203 04 (nonantitrwa context).
3'See, e.g., Arisono v. Cal (ornia,460 U.s. E!5,(,18 0983).See yearrally 18 C. wright, A. Miner & E. Cooper. ;

federal Procske and Procedure i 4478 (1981). *j
31 Cleveland's Reply at 54. i

!

s

283 i

!

l
i

!
,

P

4

+

- .-nn- - -- - ,. _v.7- .,



. -- . ~. -- -. . ~ . . - - - . ~ .
.

,

:

I
,

i

construction permit proceeding,3211 also cites the Licensing Board's observation )
in the South Texas antitrust proceeding that construction permit and operating i

ilicense proceedings may not always lave to be viewed rigidly as falling into
separate, insulated boxes." In addition, Cleveland relics on the circumstance |
that the Commission has utilized the same docket number for this proceeding i

ias for die construction permit and operating license proceedings."
None of the cited appeal board or licensing txiard authority persuades us f

that this amendment proceeding is the same proceeding as that in which the i

antitrust license conditions at issue here were imposed. The Farley precedent *

is dicta and, in any event, by its terms applies to res judicata and not " law of ;

the case" Also, the Farley proceeding resulted in litigation of the issues in |
question base 1 on " changed circumstances." The South Texas observation was ;

!in essence reversed by the Appeal Board - not so much on "other grounds," as
Cleveland asserts, but by reliance on the " jurisdictional-box" concept that was j
rejected by the Licensing Board,35 ,

As to Cleveland's " identity of docket numbers" concept, in our Prehearing ;

Conference Order, we already rejected this as a valid foundation for concluding |
that this proceeding is a continuation of the proceeding that resulted in die
imposition of the antitrust conditions at issue." Our ruling there thus became |

tie " law of the case" and, having been provided with no reason that would cause ,

us to change our views here, we adhere to it now.37 |
|
:

11. Res ludicata and Collateral Estoppel |
'Ihe repose doctrines of res judicata and collateral estoppel are somewhat {

related. As described by the Supreme Court: ;

Under the dudrine of res judicata, a judgment on the merits in a prior suit bars a second (
suit involving the same parties or their privies based on the same cause of action. Under the ;

doctrine of collateral estoppel, on the other hand, the second action is upon a differers cause ;

I

:

323ce Alabas fewer Ca. poseph M. Farley Nuclear Plant, Units I and 2). AtAB.!82,7 Alf 210,215 n.7
re iand,J on oder groundr, CIL74-12,7 AliC 203 (1974).

.

[

31See itwkm Ugwg and rower Co. (soinh Teams Project, Unas 1 and 2), tRP-7641,4 NRC 571. 575
[(1976). f

" As addadanal support f<a its position that the "bedrodi" issue has been resolved in this prooceding. Cleveland
ciass a preheanns artierence colloquy between case Board nonber and one of the enunsel for the Applicaraa. See

.!
Cleve. land's Regdy at $4 (citing Tr. Isa51). 7 hat discuanum, however, did ma relate to a determinatum about the
*bconxk" issue er cost, tot only to the questian of anticompeutive amduct and,in any evaa, did not sepnacnt

-
,

a floard nding. t

"Seeliwk>nLthg mad Poi cr Co. (south Texas Project, Units 1 and 2), ALAB.381,5 NRC 582,590 91 e

(1977).
"See 13P-91,38,34 NRC at 244 n 41
3'The Art caras have also poused to the discretariary nature of the "Isw d the case" doctrine. See Appheinis' !h

Reply at 107.n8. As a maner d aound puhey. we would not preclude the h6gauon of the "bededt"legalissue on [a

i law of the case gn=nds because, as we shall see, see spa p. 285, the "bedmck" issue is mm sufficienJy sanilar t

so those matters htigated ir, the carbes pmcending in f.ght of changed cirumstances. [

!
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of action and the judgment in the prior suit precludes relitigation of issues actually litigated
and netest,ary to the outcome of the first action?8 .i

I
Both doctrines thus bar relitigation by the same parties of the same substantive j
issue. Res judicata also bars litigation of an issue that could have been litigated 1

in the prior cause of action. |
In claiming that the " bedrock" legal issue was in fact resolved in de Davis-

Besse licensing proceeding that resulted in the antitrust conditions being imposed
on the Applicants, Cleveland references an argument by the Applicants before
the Appeal Board that there could be no nexus between the "activitics under die
license" and the anticompetidve " situation," as required by section 105c, unless |

nuclear power were cheaper than any other type of power. The Applicants there
'

presented evidence to the effect that nuclear power was not necessarily cheaper
than other forms of power. Because the Appeal Board found the requisite nexus,
Cleveland asserts, it must have determined that low cost was not a factor in
determining applicability of the antitrust licensing provisions of section 105c.

';.

As the Applicants and the Staff point out here, the issue litigated earlier '

was not the same as the " bedrock" legal issue now before us. In the earlier ;

proceeding, the Applicants' testimony appears to have recognized not o.nly '!
the possible crosion of economic benefits but also that there were still cost
advantages to nuclear plants. Thus, the * bedrock" issue of whedier license
conditions could be imposed absent a showing of lower comparative costs was |

not squarely raised by the Applicants or any other pardes to that proceeding i

and, more importantly, was not addressed or decided by the Licensing Board or ;

the Appeal Board. Moreover, given the evidence of the possible advantage of ;

nuclear power to which we have referred, we are hard pressed to find diat the
Applicants were under an obligation to litigate the " bedrock" legal issue during
the earlier licensing proceeding,

,

Without detailing all aspects of the two doctrines, it is clear to us that under |
these circumstances their central feature - the identity of issues - has not '

been met. Beyond that, it is apparent that the Applicants here are asserting ,

" changed circumstances"- an exception to the application of both doctrines"
- as a foundation for their current applications. Thus, neither res judicata nor
collateral estoppel bars litigation of the " bedrock" legal issue at this time.

C. Laches
,

,

The fmal repose doctrine asserted by Cleveland as precluding litigation of
the " bedrock" legal issue is laches. Cleveland portrays laches as "an equitable

,

3'PerA4vw As,,ry Co. v. Shore. 439 U1322,326 n.5 (1979) (enetians omius4)
Msea forlay, AIAU 182. 7 Ai!C at 215

,

,
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doctrine that bars the late filing of a claim if a party would be prejudiced
because of its actions during the interim in reliance on the right challenged by
the claimant.""Ibr their part, the Applicants note that to " establish tic defense
of lxhes 'the evidence must show both that the delay was unreasonable and
that it prejudiced the defendant,'""

Cleveland bases its laches claim on the following circumstances: (1) each
of the events cited by the Applicants as the basis for their current applications
occurred no later than 1977 ("i.e., changes in regulatory requisements and
adverse economic conditions""); (2) the Licensing Board initial decision first
imposing antitrust conditions was issued in 1977; (3) that decision was affirmed
(with minor modifications) by the Appeal Board in 1979; and (4) tbc current
applications were not filed until September 1987 (by OE) and May 1988 (by CEI
and TE),10 years or more after the cited events, Cleveland asserts that, given
this sequence of events, it acted in reasonable reliance on the antitrust conditions
in making certain capital investments (e.g., interconnections, substations, and
transmission and distribution lines) and thus was injured by the delay in the
Applicants' filings.')

The licensing board and appeal board decisions cited by Cleveland related
to die antitrust conditions to be applied to the Davis-Ecsse operating license
and to the Perry construction perrnits. Operation of the Davis-Besse reactor
was authorized in April 1977, with commercial operation achieved in July
1978. Operation of the Perry facility was authorized in November 1986, with
commercial operation achieved by November 1987." The question thus becomes
one of the reasonableness of the May 1988 CElfrE application with respect
to Davis-Besse (almost 10 years after the initiation of commercial operation)
and of OE's November 1987 Perry application (simultaneous with commercial
operation) and the May _1988 CEI/TE Pctry application (some 6 months after
commercial operation).

The Applicants have stressed the importance of commercial operating cost
data in reaching their conclusion about the high costs of the reactors." Conse-
quently, because the Perry facility did not begin operation until 1987, all the
essential information backing their amendment requests regarding that facility
was not, contrary to Cleveland's claims, available by 1977. The OE and CEI/FE
applications regarding Perry thus were clearly not unreasonably delayed. While

*

" Cleveland's Cmas-Motion at 77.
'3 Appbcans' Reply at 108 n253,(qunna Von Bewg v. Nuu,388 F.2d 557,565 (D.C Cir.1967) (quoting

Po well v. ZucAart,366 F.2d 634,636 (D C. Car.1966))).

" Cleveland's Cass-Moticut at 79.
d 5n a,( st 79-80.

"Sn AppLcants' Reply at 108. Su also NRC Information Digest, NURIX3-1350, Vol. 4. App. A at 51,86
0992 ed.). (Oeveland cites the 1991 edaion or NUREo-13s0. Sa Cleveland's Reply at 13 )
0 $u Appikants' Reply et 109.
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the CEl/I'll application with respect to Davis-Besse might conceivably have been
filed somewhat earlier, because the same " bedrock" legal issue is presented by

,

all of the applications before us, we decline to invoke an equitable doctrine to
bar htigation of a panicular ponion of the amendment requests."

III. Tile "IEDitOCK" LEGAL ISSUE

ltaving determined that the preclusion doctrines Cleveland seeks to interpose t

are not applicable in this instance, we turn to the merits of the " bedrock" i
!legal issue presented by the parties. The Applicants contend that "the NRC's'

antitrust authority does not extend to situations where a licensed nuclear facility
produces high-cost e!cetricity."" In support of this proposition, they rely upon
what they characterire as the " logical" interpretation of the terms of section
105c, which they also assert is consistent with both existing Commission and
DOJ interpretations of the meaning of section 105c. In addition, they contend
that the legislative history of the 1970 amendments to the Atomic Energy Act
that fashioned section 105c in its present form suppons their interpretation of
this statutory provision. Finally, they declare that a failure to apply the statute

*

in the manner they espouse would violate their right to equal protection under
the laws, as guaranteed by the Due Process Clause of the Fifth Amendment to ,

the Constitution. We consider each of these grounds in turn. '

A. The " Plain Meaning" of Section 105e

As the parties' pleadings make clear, the central focus of this litigation is the
meaning of several particular portions of AEA section 105c(5}46). These merit ,

some brief description. j

. Section 105c mandates that as part of its consideration of a pending appbca-
tion for a facility construction permit or, in some instances, an operating license, ,

'
the Commission is to give consideration to the antitrust implications of the pro-
posed licensing action. If the Commission finds in accordance with section ,

,

"^one further nwter regardmg larhes should te noted he staff states that sf de Applicanth are carect that the
Comnaimon taks lend authonty to retain antarust brense conditman wten nuclear power is lagher in cost than
alternahve sources. Cleveland has failed to expla'n how lactra, which reqmres a shm=ing of ununrbucu. can
te utshzed to preclude the Apphcants imm contrsung such a "juriubetionar' void in tir Comrmnsion's authonty
Scr Staff's Anser at 8 h is. of courw, well estabhshed that tir absence of "sub)cet nuiner" junsdiction nmy be
raiwd ut any Line in a pruccedmg withtst reFard to truchnenn considerationn Act generally S A Wnght & Mz!Ier,
npra. 51330. at 200N (2d ed IWO) lictuuse we tryct de substance of the Applicants' claiins coricerning
tir "ledrock" legal bsue, s<r l' art 111. s.rpra, we need amt reach the inue of whether tiry are "jurisdictumal" m ,.

Ithu wnne. a matic.r alwnst which tir Apphrants tiemnelves uPrasently are emt in sperment Compun Tr 273-74
(Charnuff) wuh Tr BRM (Murphy). Nonedriess, if the "twdnxk" inue is anderd a "jurisdruunal" matter, thu
would pumde anotler reason for dechamg in bar any or the claann lefore tu on de ground of Isles.
'' Apphs ants' Monon at 12.

, .

I
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105c(5) that, based on advice from the Justice Department and the results of ;

any hearing it might convene, the " activities under the license would create or
maintain a situation inconsistent with the antitrust laws," then section 105c(6) j
authoriws it to condition the construction permit or opelating license to address
the adverse antitrust aspects that may arise from permit or license issuance.**
It is apparent that the statutory language " create or maintain a situation incon- ;

sistent with the antitrust laws" requires that in making a determination under i

section 105c, the Commission must act to ensure that two results do not obtain; f
!

Activities under the license must not (1) " maintain" a " situation inconsistent
'

with the antitrust laws" or (2) " create" such a situation.
As the Applicants point out," this gives the Commission a Janus-like field of

vision in antitrust matters. In making its ultimate determination about whether ,

an applicant's activities under the license will result in a " situation inconsistent .;

with the antitrust laws," the term " maintain" permits the Commission to look at i

the applicant's past and present competitive performance in the relevant market
whereas the word " create" envisions that the Commission's assessment will be a
forward-k)oking, predictive analysis concerning the competitive envimnment in |

which the facility will operate." Ultimately, based upon its fmdings about what
the competitive circumstances in the relevant economic environment were, are,
and will be, the Commission must determine whether the applicant's activities i

under the license in those circumstances will result in a " situation inconsistent
'

with the antitrust laws."
t
!

1, l'he Parties' Positions

The Applicants assert in their initial motion and their reply brief that under
section 105c the Commission is assigned the very specific task of determining

"'In run, paragraphs (5) and (6) of AEA secuan 105c provide: ;

(5) Pmmptly upon neceip of the Anuncy General's advice, the Conunissmn shall publish;he advice
in the Federal Register. Where the Auerney oeneral advises that there may be adverse anthrust aspeaa ;

tin the issuance of a facihty consuuction permit or en operating hcense) and accummends that there he
a hearing, the Attorney Genaal er his designee mey panicipate as a pany in the proceedings thereafter
held by the Commission on sudi licensing maner in connection with the subject mauer of his advice.
*rhe Camunission shall give due censiderauon to the advice received frorn the Anorney General and to ,

such evidence as may be provided during the pmceedings in connectwn whh such subject mauer and
shall mske a 6nding as to whether the acuvities undcr the license would create or maimain a situation
inconsisters whh the antitrust laws as speci6ed in subsection 10sa. ,

shall also consider, m determ' ting whether the bcense should be issund er carninued, such ahes faaors,
,, .'(6) la the event the Commission's rmding under paragraph (5) is in the affirmauve, the Commission

)u

includmg the need for power in ihe afrected area, as the Commission in hs judgment deems necessary to
pnsact the public imerest. on the basis of hs Endmas, the Canmission shall have the authorny to issue .

*
or cortinue e hcense as appbed far, to refuse to issue a license, to sencind a license or amend it, and to
issue e Locose with sudi conditions as 11 decens argmynate.

!42 U,s C. 6 2135(cX5H6).
I

"See Appbcards' Reply ai 14 l$.
# se Alabama fearr Co. v NitC,692 F.2d 1362,136748 (lith Cir.1982), cart dra.ed,464 U.S. 816 (1983).5

+
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the impact of the introduction of a particular nuclear facility on the competitive ,

" situation" in the relevant market They further declare that in making this' :

determination the Commission's initial analysis must be directed to the issue
of whether the fxility to be licensed will provide a " competitive advantage."

!In this regard, the Applicants maintain that a facility that produces high-cost
electricity affords no " competitive advantage" vis-a-vis other alternative sources [
because it can never have an anticompetitive impact upon actual or potential ,

'

" lower-cost" competitors. This is so, the Applicants declare, because the owner
of a "high-cost" facility is in no position to visit competitive harm upon its |

rivals who, with lower costs, can charge a lower price for the same commodity. [
tAnd, they assert, because it provides no " competitive advantage," as a matter

of " logic" a high-cost facility cannot " create or maintain a situation inconsistent
with the antitrust laws" within the meaning of AEA section 105c. Therefore, if
it can be shown that the nuclear facility in question is "high cost" as compared j

to other competitors, the Commission then lads authorization under section 105'

to undertake any further inquiry into the facility owner's competitive activities ;

or to impose, or continue in effect, remedial license conditions like those at
'

issue in this proceeding.
'lhe Staff and the intervening parties are unanimous in their condemnation of ,

the Applicants' interpmtation of section 105c. Among other things, they assert
that this provision says nothing about cost, cost advantages, or cost comparisons
so as to lend any credence to the Applicants' interpretation. They declare that the
statute refers only to the " antitrust laws" of the United States, enactments they
contend do not incorporate the Applicants' cost-based theory of " competitive
advantage." As a consequence, they find no support in the language of section
105c for the Applicants' position.

With this understanding of the parties' positions, we turn to the statutory
interpretation problem they pose.

L

2. Discussion Regarding " Plain Meaning" ;

As with any other statutory interpretation question, we must first look at
,

the structure and wording of section 105c in an effort to discern its " plain ,

meaning"" In this instance, as we have already noted, the critical language is
:that in section 105c(5) governing the finding that the Commission must make

in order to take remedial action.
"

On its face, the statutory directive to determine "whether tie activities under
the license would create or maintain a situation inconsistent with the antitrust
laws" contains no explicit endorsement of what, as a shorthand reference, we

H see ispe notes 9497 and smor.panytng test. {*

!
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label the Applicants' " cost comparison" competitive advantage theory,52 Instead,
by its terms Olis phrase provides the Commission with authority to act when ;

it determines that the competitive " situation" that presents itself regarding the
!facility in question is inconsistent with, or might otherwise violate, any of

the major federal antitrust legislative enactments," Given the uncircumscribed .

reference in section 105c(5) to the " antitrust laws," we are compelled in the first {
'

instance to see if the regulatory scheme under the relevant antitrust statutes, and
.

their underlying policies, in any way sanctions the Applicants' " cost comparison" |

analysis " ,

It is a basic tenet that."the antitrust laws seek to prevent conduct which
weakens or destroys competition,"'S %c Applicants incorporate this notion into t

their " cost comparison" theory by asserting that if operation of a nuclear facility
-

entails higher costs, and therefore an actual higher cost for the electricity it
pluduces relative to alternative sources, then as a matter of " logic" that facility
cannot enhance the utility's competitive ;xnition so as to be in contravendon of
the antitrust laws ' The pmblem with their " logic," however, is that it is not5

'
consonant with the " logic" underlying general antitrust principles,

One of the cardinal precepts of antitrust regulation is that a commercial en-
tity that is dominant in the relevant market (even if its dominance is lawfully j

gained) is accountable for the manner in which it exercises the degree of market
power that dominance affords,87 lbrther, it is well established that if an endty ,

with market dominance utilizes its market power with the purpose of destroying
'

competitors or to otherwisc foreclose competition or gain a competitive advan-
.

32 At vanous pointa in their initial motion and r9 y brief, the AppUcama also characierize their interpreta6an ofl
section 105c in terms of the congvenzional dcsue to ensure that nannuclear competitors had " access" to ranclear
electr cal generation sources, thereby ensunng that a nuclear utihty wmld not have a competinve advantage because ,

of its facihty. As presented by the Applicania, this " access protection"interpreta6an somplements their " cost i

icampansan" theory in that competing nonnuclear utihnes, if they otherwiac have access to low-cost electricity,
smerally will nut be interested in access to a high-cost nuclear facility.
" As we nand in our Prehearing Conference order,in specifying which federal antitrust laws are implicated, i

section 105 references all the rneor pnwisions governing an6 trust regulanon, includmg the Shcrman, Clayton, g

and Federal Trade Commissim Acta. Su IJIP-9138,34 NRC at 240. ;

5"It is clear that undr.r acc6rm 105c it is not neccusary that the "situatim" under consideranon involve an actual
violanon of the specified antitrust laws before the Commissian can set. 'Ihe Canmission has a bmsder authority .
that enmmpasses those instances in which there is a " reasonable probability" that those laws *or the pohcies
clearly undedying those laws" will be infringed. Alabama Powr Ca. 692 F.2d at 1368. I

8SE. Kmtner As Anwurr Primer 15 (2d ed.1973); su DasBuse, AIAD-560,10 NRC at 279 & a34 I,

(principal purpose of Sherman, Clayton, and Federal Trade Commissmn Acts is peservstian and encouragement
of canpetition). ,

36 <e Applicants' R9 y at 7-8.5 1

575u orrer Tailrowr ca. v. United Staru,410 U.s. 366,377 (1973). See also A. Neal, TA, Asianse Laws

of ras Umsid Ssases 126 (2d ed.1970). ,

t" Market power" is generally defmed as the " power of a firm to affect the prwe which will prevail on the
market in which the firm trades? t. Sullivan, Handbook of she law of Antarari i 8, at 30 (1977) Ses also n '

Avenda & Turner, swes,1501, at 322 ("Imlarket power is the abihty to esise price by astriams output 7. If a .
firm passesses market power such that it has a substandal power to exclude enmpetitors by reducing price, then
it is cmsidered to have * monopoly power? Su Sullivan, supra, 5 22, at 76 78.

1
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tage, then its conduct will violate the antitrust laws, specifically section 2 of the
Sherman Act.5" Under general antitrust principles, therefore, what is required
relative to a particular competitive situation is an analysis of the existence and ;

use of market power among competing firms to determine whether anticom-
petitive conditions exist. This assessment is, in turn, based upon a number
of different factors that have been recognized as providing some indicia of a
firm's competitive potency in the relevant market, including firm size, market ;

'
concentration, barriers to entry, pricing policy, profitability, and past competitive ,

conduct." |
Ibr their part, the Applicants recognize that "[a] Section 105(c) antitrust re-

view does rely on general principles of antitrust law to assess market conditions ,

and competidve behavior and, in that regard, the Federal antitrust laws are ap- j

plied by the NRC (and DOJ) in reaching determinations under section 105(c),"" ,

They, howe er, reject any interpretation of section 105c that includes an ab initio ,

'

application of general antitrust principles with a focus on market power, Instead,
they maintain that consideration of a potential licensce's competitive position
and activity in the relevant market is appropriate under section 105c only as
a second stage in the analytical process mandated by that provision.6 11 takes ;

place, they contend, only after an initial determination focusing on the narrow
*

question of whether the nuclear facility itself is " competitively advantageous,"
i.e., that it is not a high cost facility, as appropriately compared to alternative
competing sources. <

It thus is the Applicants' core proposition that, regardless ofits market power,
if a nucicar utility's cost of doing business at a particular facility causes it
to produce higher cost electricity as compared to rival producers, the nuclear
utility's competitive activities relative to that facility are excused from further
antitrust scrutiny under section 105c,

Paced nonetheless with the unadorned reference in section 105c(5) to the
"antitmst laws" that, as we have seen, fully embrace an apparently broader
market power analysis, the Applicants suggest several justifications to explain ,

*

why their " cost comparison" cvaluation is appropriate in the first instance. Hey
contend that, in contrast to the federal antitrust laws, section 105c is uniquely ;

concerned with the impact of only one asset of a competitor.8 De Applicants

!

ssSes. a g., Emnman Kadu& Ce v. Iaiage Tnduncal Services. /nc.,119 L IA 2d 265,294 0992); Onsr 7aif .

l'aiwr Co.,410 U,s. at 377. , [
" Sea sunivan, sapre,16 2132, at 74-93.
" Arg6 carus' Reply at 20.
MAhhough the Applicants at me point appear to suggest that thcar '' cost compenson" cannpendve advantage

theory is within the tiody of general anuuust law pun @es, ass id at 21 (facalny that decreas innn owners'
compeutive posinon presents no issue under the federal anutrust laws) uldmately they mmgnize that their analysis
is, in fact. one that is unu;ue so secuan 105c, ses id at 22 (purpose of analysis under the federal annuust laws is

t
Affema fun that involvins NRC under acction 10Sc).
62 tSas id at 21.

!
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funher declare that antitrust cases that concern the acquisition of a panicular
asset in fact support the use of their " cost comparison" analysis 62 The Applicants
also argue that the geneml antitrust law principle of market power cannot trigger
NRC antitrust authority because vinually all license applicants are dominant in
their service areas, which would make consideration of "activitics under die

'

license" for each nuclear facility irrelevant.6*
We find no merit in the Applicants' attempt to distinguish the agency's

section 105c authority from the principles governing antitrust enforcement '
generally on the basis that section 105c is concerned with a particular asset -
a nuclear facility. Nothing in section 105c, or in the pertinent antitrust laws and
cases, supports the proposition that traditional antitrust market-power analysis is

iinapplicable in the first instance when the assessment of the competitive impxt
of a particular asset is involved.

Certainly, the only case discussed by the Applicants as supponing this -
assertion, a recent decision by the Federal Energy Regulatory Commission ,

(FERC), does not suggest a different result. In Northeast Utilities Service Co.,65
at issue was the appropriate manner under the Federal Power Act for determining
the effect upon competition of a proposed merger of several nuclear utilitics.
nc FERC stated that the relevant analysis involved an initial comparison of
the premerger competitive situation with the competitive situation that would |
result from an unconditioned merger, followed by consideration of proposed

'

" remedial" commitments made by the merging utilitics to assess whether those
commitments wculd mitigate any anticompetitive effects that were found. j

The Applicants maintain that the FERC's "before and after" analysis is
analogous to the " cost comparison" theory they advocate because it also calls
for consideration of the effects on the competitive situation of a change in .I

circumstances. This may well be true, but does liule to advance the Applicants'
cause. More to die point is that FERC's consideration of the competitive .{
situation embraces the traditional market-power analysis of the antitrust laws, I

without any endorsement, by analogy or otherwise, of the Applicants' " cost [
comparison" theory. Thus, the FERC's Northeast Utilities decision is entirely |

consistent with an interpretation of section 105c that looks to the competitor's !

market dominance and the use of that dominance, rather than focusing narrowly
and exclusively on a comparison of the relative costs involved. ;

Similarly, the adjudicatory proceeding that resulted in the imposition of the
license conditions now at issue, although not dispositive of the issue before *

us, carries with it the clear suggestion that the Applicants' " cost comparison" -

;

analysis is not in harmony with section 105c. In the Davis-Besse proceeding, ,

?

i

*' son W ,

64 g,, g ,g gy,g3, ;

0pnian Na MA. 58 IERC 1%1.070. 61.189-92 Om 29.1992). ]65

1
i
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in light of the Applicants' apparent market dominance" both the Licensing and
Appeal Boards concluded that the generally recognized antitrust principles were
applicable and would render their actions subject to scrutiny under section 105c
for anticompetitive effects that would " create or maintain a situation inconsistent
with the antitrust laws." Ultimately, the Boards found the record replete with
evidence of anticompetitive behavior on behalf of the Applicants. .;

;

Because these findings precipitated the portions of the existing license
conditions involving "whccling" that are a major source of the Applicants'

'

;

dissatisfication," we see as particularly germane the Boards * consideration of
whether a violation of the antitrust laws occurred relative to certain activitics of
Applicant CEI to limit Intervenor Cleveland's access to cheaper or more reliable
sources of electricity. .

'

The Licensing Board's fmdings in the Davis-Besse proceeding established
that CEI and Cleveland were engaged in an ongoing campaign for customers in ;

'

i their shared service area. In that competition, Cleveland had the advantage of
lower c!cctricity rates Applicant CEl, on the other hand, had the advantage of
greater system reliability, an advantage it was using in a longstanding attempt

>

to force Cleveland to either raise its prices to CEl's level (and thus be less
competitive) or accept acquisition (and thus be climinated as a competitor),"
To attain these ends, CEI engaged in various types of anticompetitive behavior
such as providing pmmotional considerations (e.g., free internal wiring or free
electrical facility upgrades) only to customers in areas in which it competed
with Cleveland and refusing to allow Cleveland to interconnect with its system, ;

which would improve the municipal system's reliability, unless Cleveland would i

fix its rates at the level set by CEl."
Also pmminent among CEl's methods for attempting to gain dominance

over Cleveland was its refusal to allow Cleveland access to cheap, plentiful
power supplies that would be availab!c to Cleveland, but not to CEI as a private
utility, through wheeling armngements from other public utilities outside their
service areas. Because Cleveland's service area was completely surrounded
by Applicant CEI, Cleveland's access to these sources needed to bolster the ,

" Sea IEP-771, s NRC at 15F54,158 59. Tu purposes of pn:semmg their argumerna on the *beded" legal
issue, the Applicanta have accepted the conclusions previously reached by the Ikensing and Appeal Boards
regardma their market praiuon and their anticompetitive behavior, with the caveat that they believe thrme findings
are irrelevara to the rnauers before us. See Applicants' Reply at 10 & n.19.
"" wheeling" is the transportation af electncity by a tallity aver its lines for another unlity, and includes the ;

recast fmra and delivery to another systern of liks amounts of (but not neccesanly the same) energy. See Dewr. -

"

Bassa, AtAB-560,10 NRC at 405 naso. De Itrry and Davis-Besse bcense condaims on whechng compel the
Appbcents to prmde local municipshties and cooperauves with power that those compenng endues are able to

'

obtain inan asher smerstmg utihtics, thereby rehevieg thern of any need to buy the power from the Applicaras at
purponedly higher pncra. While nrs the only restnctuma about which they complain, thcae whecimg provisions
nonethr.less are a msjar souns of the Applicants' displeasure with the custmg license condiduns. Sea Tr. 311-It '*8 Saa TSP 77-1,5 hRC at IM
"see id. at 1M47.
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reliability of its system was possible only over CEI's transmission lines.'' The
Licensing Board found, apparently without regard to the fact that GI might be - .

'

at a competitive disadvantage because of its higher-cost electricity, that CEI was
utilizing its market dominance in an attempt to impede competition.'8 !,

'ne Appeal Board in Davis-Besse upheld the Licensing Board's fmdings ,

that, by refusing to intercontect on reasonable terms, GI had attempted to use
its reliability advantage to force Cleveland to raise its rates in violation of the
antitrust laws.'2 Further, in responding to CEl's challenges to the Licensing
Board's conclusions regarding its refusal to whcci power to Cleveland, the

,

Appeal Board made note of the holding of the United States Court of Appeals
for the Iburth Circuit in American Federation of Tobacco Growers v. Neal,''

'

that "a refusal to make monopoly facilities availabic to a competitor was not
justified on the ground that the competitor had lower costs."'' The Appeal Board ,

'

went on to highlight the court's pronouncement that

lal restraint of trade involving the elimination of a competitor is to be deemed reascnalde
or unreasonatde on the tunis of matters affecting the trade itself. not on the relative cort of ,

doing buriness of the persons engagedin campetition One of the great values of competition
is that it encourages those who compete to reduce costs and lower prices and thus pass on
the saving to the public; and the bane of monopoly is that it perpetuates high wsts and ;

tmetorwunic practice at the capense of the public.78 !

On this basis, die Appeal Board upheld both the Licensing Board's determination ;

that Gl's refusal to permit access was a violation of the antitrust laws and the
Licensing Board's imposition of the whccling requirements, finding the latter ,

appropriate to ensure that those infractions aid not continue or increase relative
to the new miclear facility.''

In making these findings in the Davis-Besse pmcceding about CEl's anti-
competitive behavior, both Boards had before them evidence suggesting that ,

the competitive advantage GI enjoyed over Cleveland was not based upon a ;
*

lower cost of doing business. In fact, the cost of CEl's electricity, as reflected
in the rates it charged, was higher, Nonetheless, in reaching the conclusion that
CEl had engaged in various actions that violated the antitrust laws, this " higher -I

cost" had no apparent impact upon either Board's analysis of antitrust principles
involved. Indeed, the Neal case cited by the Appeal Board suggests that such a j

h

- i
'8s,e sd at 173 74.

'Ises kl. at 14
72see AtAll 560,10 NRC at 36445.
'3 183 F.2d 869 (4th Cir.1950).
'' AIAIL560,10 NRC at 329. *

78Ksat.183 F.2d et 872 (anphasis supphed)
'6ss, AIAB-560,10 NRC at 328.

'

,

t
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factor is not a basis for abrogating the traditional market-power analysis utilized
to determine whether an antitrust violation exists.

Rus, the analytical framework employed by the Iloards in their Davis-
- Besse decisions supports the conclusion that, consistent with the antitrust laws
referenced in section 105c, what ultimately is at issue under that provision is ;

not a competitor's comparative cost of doing business, but rather its possession
'

and use of market power. And if a commercial entity's market dominance gives
it the power to affect competition, how it uses that power - not merely its cost
of doing business - remains the locus for any antitrust analysis under section
105c."

Finally, equally unavailing is the Applicants' additional argument that, be-
cause all license applicants are likely to be dominant in their service areas, j
general antitrust principles must give way to its " competitive advantage" anal-
ysis to avoid overextending the Commission's remedial authority under section
105c. This argument is itself an overextension. Many of the public utilities that
have ownership interests in nuclear facilities undoubtedly would be considered,
under general antitrust law principles, to have malket dominance in their service
areas. Nonetheless, there is still the critical question of how the utility has or
will exercise that dominance, i.e., under section 105c, what is the reasonably
probable outcome of its " activities under a license." If, as was shown to be
the case in the Davis-Iks3e proceeding, that market power has been or wouh!
be misused, then with cause to believe that the applicant's " activities under the
license would create or maintain a situation inconsistent with the antitrust laws"
the Commission can intervene to take remedial measures." On the other hand,

if the Commission reaches a judgment that an otherwise dominant utility has not ]
and will not abuse its market power, i.e., that its " activities under the license" i

will not " create or maintain a situation inconsistent with the antitrust laws," then )
the Commission need not intercede. Therefore, because a utility is dominant
in its service area does not necessarily mean that, applying general antitrust ,

law principles, the agency's finding regarding its " activities under a license"is
in elevant." ;

As we have seen, in delineating the basis for the Commission's antitrust
remedial authority, the language of section 105c makes reference only to
any " situation inconsistent with the antitrust laws." The antitrust laws, in

"It nmy well tw that the AppbcanW "cmt companwn" analysis would involve considerauons simihir to die
"priung pobcy" and "profitatuhry* futors that are imphrated in the nyukrymwer analysis generally applicuble
under the anoirust laws See sufwa note M and accompanying stat- The apparent dehcency in tte Apphcams'
analyus 8 that it emphmixes such manen to the escluuon of otter factors that are equally relevant in determmtag
wtrther a him has market power

78 5cc mfra note itA and accompanying teni.
"of come, su reachms; a judgment aNmt a unhty's "actmum under the hcense " the Comnssion k permitted

to unJretake a "bned ingmry" into an apphcani's conduct See AWauma hwer Ca. supra 692 F 2d at 1368
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turn, incorporate a market-power analysis that is not dependent solely upon a
determination about the cost of doing business _or a " cost comparison" analysis
of competitors. As a consequence, under any " logical" reading of this provision, !

to accept the Applicants' position we would have to superimpose their " cost
comparison" analysis onto an otherwise unambiguous statute that, on its face, ;

does not incorporate that analysis. We cannot do this consistent with established
principles of statutory interpretation.

3. NRC and DOJ Precedent interpreting Section 105c

Based on our conclusion that the language of section 105c clearly does not
sustain the interpretation given to it by the Applicants, we would be justified
in ending our statutory construction endeavors at this juncture. Nonetheless, so
that none of the Applicants' interpretational stones is left unturned, we address
their additional argument that their " cost comparison" interpretation of section

'

105c has already been endorsed and adopted by the Commission and the Justice
Department in previous issuances on antitrust matters before this agency, ,

The crux of this claim is that various agency adjudicatory decisions and DOJ ;

advice letters to the Commission regarding the antitrust aspects of licensing ,

I
particular facilities reficct that the premise upon which the Commission and
the DOJ acted was that the facilities involved would be producers of low-cost
electricity." It undoubtedly is true that at one time the Commission and the
DOJ (to say nothing of the Congress, as we will detail in Part Ill.B, infra)
anticipated that the electricity produced at nuclear facilities would be lower cost
as compared to alternative sources. Commission cases and the DOJ advice ,

letters reflect that supposition. Nonetheless, we see nothing in the cited cases or
letters that establishes that this premise caused the Commission or the DOJ to
conclude that " cost" was so fundamental to the section 105c regulatory scheme
that the Applicants' constricted " cost comparison" analysis must be utilized prior
to, and exclusive of, undertaking the broader market-power analysis generally
applicable under the antitrust laws.

Certainly, the Appeal Board's fermi decision,'' upon which the Applicants
place their heaviest reliance, does not support their " cost comparison" theory.
At issue in that proceeding was whether an electric cooperative owner / ratepayer .

luu! standing to intervene in a section 105 proceeding regarding the licensing

e

Ammg the cases ducussed by the Applicants in their summary Esposition modon and in thcu reply bner30

are Imaians Pmr sad ligAt Ca. (Weerrard steam Dectric sunon. Unit 3). Ctl-73-25,6 AEC 619 (1973); .

Censwaars Pmr Co. (Midland P. ant, Unha 1 and 2) AIAB-452. 6 NRC 892 (1977); and the Appeal and
Licensing Board decisanns in Davis Basse ducussed in Part ID.A2, syra They also rererence the Dol advice
teness for the Davis-Besse facihty. 36 Fed. Reg. 17.888 (1971); the Zammer plant,37 Fed. Reg. 14.247 (1972):
the pmposed luked Rwer racility. 36 Fed. Reg. 19.711 (1971);and the susquehanna plant. 37 Fed. Reg. 9410 ,

'

(1970).
83Darroar EIuom Co. (!!nnco Fermi Atanic lbwer Plant, Unit 2). AIAB-475. 7 NRC 752 (1978).

.i
i
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of an investor-owned utility's nuclear facility. This intervenor wished to contest
the acquisition of an ownership interest in the investor-owned utility's nuclear
facility by a cooperative that was, in turn, the sole power supplier to the electrical '

cooperative of which the intervenor was a member. According to the intervenor,
the requisite injury in fact arose from the private utility's alleged use of its
monopoly power to force the cooperatives to buy a share in the nuclear facility,
an action that ultimately would raise her rates. In affirming the Licensing +

Board's rejection of her intervention petition, the Appeal Board declared:

Mrs. Drake may or may not be correct in her allegations; for purynes of her petition
'

and this appeal we must accept them. But doing so cuts against her. 'lhey place beyond
dispute that her asrerted injuries stem from sources unrelated to the denial of access to, or
competitive advantage nowing inxn, the use of nuclear gewer. Boiled down, Mrs. Drake's

'

arguments arnount to dissatisfaction with the cooperatives' management decision to satisfy
an expected nced for more baseload power by acquiring part of the Fermi nuclear plant. She - ;

would prefer some other course; she fears this one witl raise her electrical rates inordinately. ,

But the Nuclear Regulatory Cornmission and its adjudicatory boards do not sit to ;

!supervae the general business decisions of the public utility industry nor to second-guess
the judgment d those who do; that task is entrusted to others. Injuries frczn those causes
are beyund the zone of interests that Section 105c of the Atomic Energy Act was designed '

to prutect or regutate." ,

f

The Applicants assert that this case confirms that section 105c "does not
encompass antitrust ' injuries' ostensibly caused by high-cost nuclear power
plants."" They declare that, given the ratepayer's claim that the alleged anti-
competitive activities would result in her participation in a high-cost facility, the ;

Appeal Board's decision establishes that such alleged anticompetitive actions ;

are irrelevant under section 105c unless they occur with respect to a low-cost
'

facility. j
We cannot agree. He Appeal Board rejected the intervenor's claims because

they did not involve the employment of competitive advantage flowing from the ;

use of nuclear power. It concluded instead that her alleged grievances were
merely an attack upon the business judgment of the cooperative considering
nuclear facility ownership that was not cognizable under the Atomic Energy Act.
More to the point, there is nothing in the fermi case that is inconsistent with
or undermines the Appeal Board's subsequent Davis-Besse decision indicating ;

that the possession of a competitive advantage by an entity with market power
need not be related to that entity's cost of doing business.

- ,

"Id at 757-s8 (fenotes uniued). !

" Apptwents' Maim at 63.
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4. Conclusion i

in sum, the Applicants' argument is this: Regardless of its market domi- !

nance, a utility whose nuclear facility has higher costs relative to nonnuclear i

competitors cannot achieve a competitive advantage and so is not a matter of ]
concern to the Commission under its section 105c mandate to determine whether
" activities under the license would create or maintain a situation inconsistent
with the antitrust laws." Ultimately, the strongest * logic" behind this propo- |

sition may be (as the Applicants argue) that if a utility knows that a nuclear |
facility it proposes to build and operate will have higher costs, it will never
choose to construct that facility." Yet, there are other readily identifiable fac-
tors, such as the desire to have additional baseload power for the purpose of 3

cnsuring power supply availability and reliability or the need for baseload power .

!that is generated in a more environmentally benign manner, that could lead a
utility to construct a nuclear facility that would produce higher-cost power rel- ,

ative to nonnuclear competitors.*5 By the same token, as the Davis-BcSSe cases
suggest, simply because an entity with market power has a higher product cost
than its competitors does not mean that its competitive activitics are no longer

'

subject to regulation under the antitrust laws specified in section 105c. ;

The Applicants thus are incorrect in their assertion that the comparative :
Ihigh cost associated with a nuclear facility that a utility chooses to construct

(or continue to operate) is an initial and potentially dispositive factor in any ,

iCommission analysis under section 105c. Instead, that provision directs that the
focus of the Commission's consideration must be whether, considering a variety ;

of factors," a nuclear utility has market dominance and, if so, given its past (and *

(

" San Tr. 432-33,
85 See h(es pp. 303-05. As the stafr notes, the Appeal Board in the Afidland case also made refemnce to a

c<rnpetnive factors inher than " cost"in making a daarnunade under secti<st 105c. See stafr's Crma-Motion
at 24-25. Recosmzing that the Commissim's anntrust respasibihty was Lmited to acting in situsuuns in shh 3

it found that the activides under the license *would create or maintain a situanan inconsistent with the antitrust '
laws," the Appeal Board went on to explain:

We have no ddlicuhy in making the requisite connection on the basis of this record. one reason we
have wnnen at length - perhaps prolirly -is precisely to demonstrate that nenus between the existing
anticanpednve situadan and the introduction of the Edland generating capacity. Without repeanng our
rmdings chapter and verse, fair access to cfricient, dependable and ocmorrucal baseload gener:6on is at
the heast of the cornpetitive situation before us. In the modern era er gener:6ng technology. this means
sesort to power planta of a stre only dreamed of a generatim agik These plants, because af the eccewsnies >

inherent in their large scale operatiors. are er6cient to use but costly to build.
Afedt. sed, AtAB452,6 NRC at 10%95 (fontnotes emined). De Appbcanta suggest that the Appeal Board's !

ewjunctive reference to *ef6cient, dependable and economical baseload generation." was a recogniuon that in the -

almence of an initial showing regardmg low-cost power pmducuan, other canpeution-mhancing factors are not
relevant to the Cornmission'a determinanon under section 105c. 3,, Apphcants' Reply at 65 rol52. To the degree
this statemers can be cmsidered any more than a recognidon of the importance c(ecananies of scale to baseload
power pmduction, we do not fmd the same significance in its conjunctive Imkage, given that the Appeal Board's
imdings clearly were based upon the adjudicatory recard before it regarding the %dland facility, which reficcted
that the facihty would provide depmdable, efficient, and econernical baseload power. See Midland, ALAB-452.
6 NRC at 1095-97 & rt722.
a*Sas syre mae 59 and acc4=npanying text.

!
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Jpredicted) competitive behavior, whether it can and will use that market power.

in its activities relating to the operation of its licensed facility to affect adversely
the competitive situation in the relevant market. Accordingly, because it is not in
accord with the established antitrust regulatory scheme that the Congress placed
in section 105c, we must reject the Applicants * " cost comparison" interpretation ,

of that provision, as embodied in the " bedrock" legal issue."

II. Legislative Ilistory of Section 105c
:
'

The remaining interpfetational claim advanced by the Applicants in support
of their construction of section 105c of the Atomic Energy Act is that their" cost !

comparison" interpretation of the statute is compelled by the legislative history ,

of that section. As succinctly stated in the heading to the portion of their motion
discussing this issue, they assert that ;

i

ne Legislative IIistory of Section 105(c) Estabhshes that the Cmgress Decided to Vest |
the NhC with Antitrust Authority llecause of the Commonly-11cid Understanding that the

ssNuclear Facilitics the NRC Licenses would Produce Low Cost Electricity

' ney claim that this history leads to a conclusion that section 105c sho'uld
be construed as permitting antitrust conditions to be imposed by NRC only if
the nuclear facility in question produces power at a lower cost than alternative
sources of power. As the Staff, DOJ, and the other intervenors have observed, -

however, that conclusion is derived only tiuough a highly selective perusal of ,

that histofy. Indeed, they contend that, when viewed as a whole, that history
Isupports the contrary theory that this congressional grant of authority to impose

antitrust conditions reflected a variety of considerations and was intended to be
used in a variety of situations. ;

i

'
1. The Parties' Positions

The Applicants acknowledge initially the " basic tenet" of legislative-history -

usage upon which the Staff and DOJ rely, i.e., that "'the express language of |

I
" As part of their chauenge to the Applicanta* * cost emiparison" interpretation of sortim 105c. both the staff and i

Intervenor . AMP-Ohio suggest that adopuon of the Applicants' posiuon would create an administrative stighunare
*
,

whereby the efIcetivences of antitrust hanse condiuons would be subject to frequent d.anges based upon swings
in the cost of electrical pmr pmductim. 3<< staff's Cmss-Matim at 8 n.12.13 n.19,17-18 & nn.26-27; i

AMP-Ohio's Cross-Mauen at 4-5. The Applicants nspmd that this purponed "ymyo" effect (as they label it. .

see Tr. 280)is irrelevant in the cornent of this proceeding because any anucipsuan that the Ferry and Davis-Besse I

facilities would be " low cost" has ont maienshzed. and is ma likely to de so in the future, ses Applicanis' Reply
at 77 78. Because we conclude that the " plain meaning" of sertion 105c mandates mjection of the Apphcants'
" cost comparison" concept, we nced not delve iruo the impact of any purponed difficuhics in administmng section i

'
105c consistant with their theory.
sa g,,,. go,;, ,, 34,g
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a statute is the primary source of its meaning.'"" But they go on to assert that
" primary" does not mean " exclusive," and_that if a statute does not provide a
conclusive source of understanding, resort to other indicia of legislative intent"

is appropriate."
Next, the Applicants concede that, as asserted by the Staff and the DOJ,

the report of the Joint Committee on Atomic Energy on the 1970 amendments
to section 105c of the Atomic Energy Act fails to deal with the importance
of cost of the nuclear facility in a section 105c analysis?' Although they
acknowledge that the Joint Committee Report is an appropriate " starting point"
for determining the legislative history, the Applicants urge that other sources of
legislative history - such as statements of members of Congress or witnesses
at congressional hearings urging the adoption of the amendments - should also |

be consultedy2 j

Acting in this vein, the Applicants reference the testimony of a number of |
witnesses in the hearings before the Joint Committee on the 1970 amendments," 1

'

all to die effect that the antitrust provisions were needed in order to facilitate the
access of various entities to " low-cost" nuclear power. In particular, they qude
or describe statements by Joseph ifennessey, General Counsel of the Atomic '

Energy Commission; Walter B. Comegys, Deputy Assistant Attorney General,
Antitrust Division, Department of Justice; S. David Freeman, Director of the |

Energy Policy Staff, Office of Science and Tecimology; Roland W. Donnem, |

Director of Policy Planning, Antitrust Division, Department of Justice; and
William C. Wise, counsel for the Mid-West Electric Consumers Association,

!Inc. 'The Applicants conclude that the legislative history of section 105c " leaves
no doubt that the only reason why nuclear powered plants, in contrast to other .

sources of electricity, required prelicensing antitrust reviews by the NRC was the i

expectation that these facilities would provide substantial sources of low-cost -

electricity."" '
With respect to the legislative-history arguments of the Applicants, the Staff, _

*

DOJ, and tic other Intervenors take the position that the statutory language of
section 105c is clear (in not requiring any finding of comparative cost advantage ,

prior to the imposition of antitrust conditions) and that no resort to 1cgislative |

history is required. in the alternative, each urges that these is no legislative ' '
,

history to indicate that the antitrust provisions of section 105c are to be applied

i

"Id at 34 n.76 (quonng Alabama Pa=<r Ca 692 F.24 at 1367).
~

"I.( (citing ChesapeaAs A ohio Rad-ey Co. v. l/nand Snases. 571 F.2d 1190.1194 (D C. Cir.1977)).
4

Mid at 35.
"It at34 '

"See Preliceanns Anderust Review of Nwlear Pemrplants: Ilsarings en S. 212. IIA. 8289. HA. 9M7. and S.
27M BeAne the Joins Comm. on Atomic 1:nsrgy 91st Cong. Isi & 2d seas. (1969 70)[hemnahr joint Comminee j

llearings).
" Applicams' Mouan at 45 (emphasis added).

,

5
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only if the nuclear power produced from a facility were low-cost. Rather, they
claim that the legislative history strongly supports the conclusion that Congress ,

intended section 105c to provide broad antitrust authority, unencumbered by a
low-cost condition precedenL

in making these arguments, they rely primarily on the Report of the Joint
Committee on Atomic Energy," which they assert fails to include any reference .

to " low cost" as a predicate for imposition of antitrust license conditions. Dey
also cite statements before the Joint Committee hearing by certain individuals, ,

including Philip Sporn, retired president and consultant for American Electric 1

Power Company; liarrison Ward, Chairman of the Board of Commonwealth
Edison Company; William R. Gould, Senior Vice President. Southern California {
Edison Company; and Senator Joseph Pastom.

2, Discussion Regarding Legislative Isistory

As the Staff points out, it is clear that " *[albsent a clearly expressed legislative
,

intention to the contrary, [the language of the statute itself) must ordinarily be
regarded as conclusive."'" Indeed, the Supreme Court recently has gone even 1

f
further, indicating that, when :he words of a statute am unambiguous, no further

,

judicial inquiry into legislative history of the language is permissible:
i

[Clanans of cxmstruction are no more than rules of thumb ihat help couns determine the
'

meaning of legislation, and in interpreting a statute a coun should always turn first to ore,
cardinal canon before all others. We have stated time and again that courts must presune that

a legislature says in a statute what it means and means in a statute what it says there. When
the words of a statute are unambiguous, then. this first canon is also the last: " Judicial
inquiry is complete.*"

.

In our view, the statutory language of section 105c is clear and unambiguous:
it makes no reftr.:nce to low cost or the Applicants' " cost comparison" theory
as a condition precedent for imposing or retaining antitrust license conditions. ;

Thus, there appears to be no permissible reason for searching the legislative
history to disccin a contrary intent.

Nonetheless, because of the importance that the Applicants have placed i

on the alleged differing legislative history, we will assume, for purposes of ,

discussion, that the statute is somehow ambiguous. In this connection, only if
the legislative history were to indicate that the only reason why the Congress

_

|

"II.R. Rep. Na 1470. 91st Cong.,2d scea. 0970) theremafter Joira Commitime Repon!. An identical repon
was issued in the Senate. 34 S. Rep. Na 1247,91st Cong.,2d Seas. 0970).
" Staff's Cross Mouan et 15 (quaing Cearmwr Preatus Sqfety Commi.uion v. CTE Sylmain, fac.,447 U.S.

102,108 (19X0)).
"Ce=nechcar National Bank v. Germais,117 L IA 2d 391,397 95 (1992) (citadons omined). i

|
n
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authorized the Commission to impose antitrust license conditions under section
105c was because of the anticipated cost advantages of nuclear facilities can ;

ide Applicants prevail in uleir legislative-history argument." If other factors
also entered the congressional con.<idecation, then the legislative history cannot
be relied on for interpreting the statute as authorizing antitrust conditions only
where the cost of nuclear-produced power is lower than that produced from
other sources.

'Ihe "best source of legislative history" is, of course, the congressional repoits ;

on a particular bill. IIere, that is the previously mentioned Joint Committee
Report." That report makes no reference whatsoever to expected low cost as
a predicate to the imposition or retention of any arititrust licensing provisions.
Rather, it makes clear that the Commission is to make decisions about such !

license conditions based on what the factual record reflects about probable
future inconsistencies with the antitrust laws and their underlying policies arising
from " activities under the license."2" At best, therefore, the report cannot be
characterized as a " clearly expressed legislative intention" sufficient to depart
from the seemingly clear wording of the statute.

In an attempt to bolster their claims, the Applicants rely on statements of
several witnesses who testified regarding the desirability of antitrust conditians.
Of course, to the extent they were neither made by a member of Congress nor
referenced in the Joint Committee Report, such statements are normally accorded |

littic, if any, weight.# In any event, the witnesses relied on by the Applicants,
although referring to the expected low cost of nuclear power, did not do so as
the only or even a necessary predicate for antitrust conditions.

The Atomic Energy Commission and DOJ witnesses in question expressed ;

concern with a broad array of anticompetitive considerations -in particular, ;

undue economic concentration and the use of market domination to stific com-
petition. Ibr example, General Counsel llennessey emphasized the imponance
of deterring " monopolistic or other anticompetitive tendencies or unfair com-
petitive practices " " He stressed particularly that "very large [ nuclear or fossil- ;

fueled) plants" are "the most economical source of energy" so that small utilitics ,

should have access to both types of facilities.# In that context, he referenced ,

nuclear facilities as a " cheap source of power," but no more so than large fossil j

plants.'" Mr. llennessey found "no logic" in distinguishing between the two ,

'
_

"See Applicants' Mothm at 38,45.
"See Alabama row Co.,692 F.24 at 1368.

3"See Jous Comminae Report at 14.
iM See Ketty v. Robinen. 479 U.S. 36. 50 n.13 0986).

I" Joint Comnuttee llearmgs at 75.

#ld
#ld
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types of facilities, staling that "the treatment should be the same for both types
*

of plant."35
As we interpret it, therefore, the thrust of Mr. llennessey's testimony was '

not that nuclear plants were low cost but, rather, that large plants (nuclear or ,

fossil) were low cost because of economies of scale. Certainly, his concern in _;

this regard was cchoed by the United States Court of Appeals for the Eleventh |
iCircuit in the leading AEA section 105(c) case, Alabama Power Co. v. NRC: ,

"' Size carries with it an opportunity for abuse which is not to be ignored when !

the opportunity is proved to have been utilized in the past.'"1" ,

The testimony of two DOJ witnesses also relied on by the Applicants -
Deputy Assistant Attorney General Walter B. Comegys and Roland W. Donnem, i

Director of Policy Planning in the Antitrust Division -is even less supportive ,

of the Applicants' position. When he spoke of a"large, low-cost power facility," !

the phrase quoted by the Applicants,15 Mr. Comegys was addressing large size i

Iper se, whether nuclear or fossil-fueled. Mr. Donnem also was addressing
" economics of scale associated with such large plants," fossil-fueled as well as [

nuclear. " And, as Cleveland points out, one of the quoted witnesses, William ;

C. Wise, observed that hydro power was also " low-cost" power.2" |
Although the witnesses cited by the Applicants did make certain references to

ithe low cost of power to be produced by nuclear facilities, they also referenced
other fxtors, particularly the importance of large size generally in achieving i

low cost. Not only did they fail to convey any clear legislative intent that the
low cost of power to be produced by a nuclear facility was the only factor in f
imposing antitrust conditions, but they and other witnesses expressed differing .j
reasons for giving the Commission the authority to impose antitrust conditions.

A primary example of this is the testimony of Charles A. Robinson, Jr., ,

Staff Counsel to the General Manager, National Rural Electric Cooperative [
tAssociation, who favored the antitrust provisions in the 1970 amendments

because of both cost and environmental considerations: ;

iPjresumirtg that relative economics or the necessity to reduce nunospheric sulfur and !

nitrogen oxides, or both, will establish nuclear generanon as our principal source of electricity >

i
in the future, the small syst :rn must be afforded some means to enforce such participadon or
purchase in the event that other sources of equivalent wholesale energy are unavailabic."'

,

,

'M14 ~

am692 F.2d at !368 (quating United Saares v. Swq/r a Co. 286 U s 106. I16 (1932)). Before us et oral argument.
cmnael for the Depenment er Jus 6ce ernphasized this same point, declaring **|w]hether or not applicant's nucicar ,

plant is expensive sw cheap, h can snH contnbute to a situatim inconsistm11wah the snutrust laws)Imcaase it is
Ier scale baseload gener:6an . '' Tr. 327.
10' AppLcants' Moncsi at 39 (qucung Joint Comnunce lleannas at 128).
108 Juus Comnuuee lleanngs at 9.

3* Cleveland's CmasMaian at 30.
upJoint Cumnunee ficarings at 419.

i
!

+
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Ily the same token, although opposed to the statutory antitrust review provisions,
William R. Gould, Senior Vice-President, Southern California Edison Company, y

'
emphasi7ed the environmental benefits that could be achieved through nuclear
facilitics. He noted that " nuclear plants generally are not economic bonanzas," ;

that for his system nuclear plants did not have a cost advantage, but that ,

his company was building only nuclear plants."because air pollution control I
?

considerations dictate that after 1975, under existing air pollution control
regulations, large fossil-fueled generating units may not be built in diis coastal i

ibasin "8"
Mr. Robinson's and Mr. Gould's testimony establishes that the Joint Com-

mittee had before it information clearly indicating that a significant factor other
*

than projected low cost of nuclear facilitics recommended enactment of section
105c. Consequently, the Applicants' assenions to the contrary notwithstanding,
it is apparent that adoption of that provision need not have been based only ;

upon the anticipated low cost of nuclear facilities. >

The Applicants, however, have offered an explanation for any seeming |
Commiuce reliance on environmental considerations as a basis for enacting the *

1970 revisions to section 105c. In response to our inquiries, they characterized
environmental impacts of different types of facilities as a subset of economic ,

costs,"2 In doing so, they claim that " environmental costs to a significant extent
can be translated into fmancial costs.""5 They maintain that this establishes that

section 105c is not focused on costs other than fmancial costs.
No doubt, this and other factors relevant to facility construction and operation

theoretically can be assigned an economic " cost." In attempting to do so,
however, the Applicants are merely engaging in a classification artifice intended

'

to immunize their " low-cost" argument from the clear impon of the testimony
before the Congress that section 105c was necessary to provide, Inter alia,
smaller entities with a choice of power source, irrespective of " cost," capable
of achieving the differing environmental impacts such entifics might scck.

Alex Radin, General Manager of the American Public Power Association, ;

provided still another, albeit related, trason for the antitrust provisions. Ile
testified that small utilitics, particularly municipals, needed alternative power ,

isuppliers, i.e.,"the opponunity to have a variety of sources of power supply.""4
Quoting a former member of the Federal Power Commission, Mr. Radin noted _;

that "[t]he very existence of this possibility is just as important in holding down !

!

!.

!
,

"3/J. at 4R J. Ilarns Ward. Chairman d the Board of Cummmweahh Ediaan Campany, also usured with
respect to the need, for envunnmemal reasons to use Wah nuclear power and power supphed by scarce low-sulfur
ccel. Saa id at 385-86.
n2See Tr. 26171. 25s-90, 297-98.
"3 Tr.262. ;

"4Jomt Comrmuce lleanngs at 352.
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power rates as hearings that a public service commission might hold.""5 lie
advocated the prelicensing antitrust review provisions as _a means for small :

utilities to achieve these goals. He also noted that the problem is just as j
significant in the case of fossil-fired plants, but that "[t]he issue comes to the ,

surface here because there is a licensing procedure required for nuclear plants .

'

and not for fossil fired plants."U*
Ileyond that, there was testimony before the Joint Committee indicating t

that nuclear power was not necessarily low in cost. In particular, a report
prepared by Philip Sporn, then-retired president of and consultant to American
Electric Ibwer Co., states that, in the preceding 2 yeans, there has been "a
remarkable and ominous retrogression in the economics of our nuclear power
technology."u? Similarly, in the course of a dialogue with George H.R. Tavlor.
Secretary of the AFL-CIO Staff Committee on Atomic Energy and Natural
Resources, Senator Jolm Pastore expressed the view that "without a lot of these

ibuilt-in subsidies . . . , [ nuclear power] is not as pmfitable as some people
are imagining. . . II]t is competitive only because of the subsidies that are
built-in. The price of fuel, and a lot of other things . .""' >

- !

'

3. Conclusion
t
'

'Ihe language of section 105c is clear in not requiring a low-cost finding prior
to imposition or maintenance of antitrust license conditions. Resort to legislative> ,

'
history is thus not warranted or, indeed, permissible. But even conceding (for

,

purposes of discussion) a potential lack of clarity in the statutory language,
the best source of legislative history - the Joint Cornmittee report - makes

*

no reference to low cost as a predicate to the applicability or maintenance of
'

antitrust license conditions.
Going to the next level, the statements of hearing witnesses before the Joint

Committee are not unanimous in describing the low cost of nuclear power. 'Ihey r

center, rather, on the low cost of power from large facilities, whether nuclear
or coal-fired. They also describe other benefits to be achieved from nuclear i

power, such as envimnmental benefits or diversification of power sources. On - i

the basis of the hearir.g tesnmony, it can be persuasively argued that all of these ,

factors entered into the congressional determination to enact the 1970 revisions
to section 105c.

In sum, as detailed in Part III.A, supra, the language of section 105c seems j
clear on its face, thus precluding any reference to legislative history. In any

-

U'id
H8/d et 353.
U7 /d at 3(XL

IU8/d at 551.

?a

I
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event, from the legislative history there does not appear to be the " clearly
expressed legislative intention to the contrary" necessary to override this clear
statutory language."' Indeed, the legislative history as a whole supports the
clear meaning of the statutory language by demonstrating that, in accord with the
established market-power analysis under the antitrust laws, many factors relating
to the potential competitive advantages of nuclear facilities, not simply whether
the facility was " low cost," entered into the congressional decision to subject
nuclear plants to prelicensing antitrust review. The Applicants' legislative-
history arguments thus are unpersuasive, and we decline to adopt them.

C. Equal Protection Requirements and Section 105c

As an additional ground supporting their reading of section 105c, the Ap-
plicants assert that any interpretation of that provision that fails to incorporate
the " cost comparison" analysis they champion will run afoul of the guarantee of
equal protection under the laws, as embodied in the Fifth Amendment's Due Pro-
cess Clause '2" The Staff and the Intervenors assert that this argument likewise

is based upon flawed reasoning. We agree and conclude that the Applicants' -

equal protection claim is without merit.m ,

in making this argument, the Applicants acknowledge that an equal-protection
challenge to an economic classification such as that drawn by section 105e is
reviewed under the rational basis standard, which requires that any classifica-
tions established in the challenged statute must rationally further a legitimate
government objective.m They assert, nonetheless, that section 105c falls short

,

of complying with this standard because its classification criteria are improperly4

(1) overinclusive, thereby making the provision applicable to some who, con- !

sistent with its legitimate legislative objective, should not be covered; and (2) !

underinclusive, so as to result in the statute failing to reach some who, consistent

with its appropriate governmental objective, should be subject to the statute's
restrictions. According to the Applicants: ,

|

The imposition of antitrust conditions under Section 105(c) is rnerindusive, since it appbes -|

to utihtics enjoying no cost advantages frorn nucicar power. the underlying principle of the ;
,

statute. The conditions are aho undennelusive, t>ccause they are imposed only on nuclear
i

1

|

D*67F Sybunia ina 441 U.S as 108
U"Sec Schneider v Rud. 377 U.s 163,168 (1%I)
* ne Staff and intervennr Cleveland aho decime tlut the Applicants' equal potecunn ugument is an attempt to
have this Donrd declare a st.itute uncon5utununal. an act that they nmintain is beyond out (and the Comminion's)
authonty Ser Statr's CrosvMotion at 29 A n30. Clevelours Cron Mouon at 62 63 Tte Apphcants in response
awcet tfwt ttey are ret asking un to violate ttus precept, but merely want to ensure that we interpret the stanste
in a connutuunnal manrwr Scr Apphcants' Reph at 81 R3 Because we rind ih.it secima 10sc as we interpret it
dxa not vmlate any equal pmtectron pnneiples. me need not resohr this dnpute
W Sec. r g . Nord;inger v. Han,120 L Ikl 2d 1.12 0 992)
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Iutibues, and not on other rypes of electrical generating plants the operation of which rnight
** create or maintain a condition inconstent with the antitrust laws."m

De Applicants' "overinclusion" argument is based upon the premise that the ,

" underlying principle" of section 105c is that a utility is not subject to regulation !

under its terms unless its nuclear facility enjoys a cost advantage. As we have
explained in detail in Parts Ill.A and Ill.B, supra, this is not the principle
upon which section 105c is grounded. Rather, consistent with the antitrust
laws and the policies underlying those laws, that statute is intended to provide
the Commission with the authority to consider and remedy any anticompetitive
impacts that reasonably may be expected to arise as a result of the operation of
a nuclear facility by a utility with market power, regardless of a utility's cost of ;

doing business relative to that facility. Thus, consistent with our interpretation
of the scope of section 105c, the imposition of the existing antitrust conditions
under that provision does not deny the Applicants equal protection of the laws, t

As to the Applicants' "underinclusion" claim, the " rational basis" underlying
the congressional deterinination, as reflected in section 105, to affe::1 a distinc-
tive antitrust treatment to nuclear utilities (as compared to those V.ities gener-
ating electrical power without using the atom) has previously been underscored.
As the court recognized in the Alabama nmrr case, section 105 reflects the
congressional concern that the unique technology underlying commercial power
reactors, which in its crucial initial stages was largely government developed ,

and financed .cmuld not become a tool for increasing the competitive advantage
!of some privac utilities at the expense of others.* This justification, consid-

ered in tandem with the well recognized principle that a legislative body will
be afforded a large measure of deference in its choice of which aspects of a
particular evil it wishes to eliminate,m provides a complete answer to the Ag> ;

'
plicants' claim that there is no rational basis to explain the difference in antitrust
treatment af forde>: nuclear as compared to nonnuclear utilities.*

Dus, we conclude that the Applicants' constitutional arguments do not
'

mandate any change in our conclusion that the " bedrock" legal issue should
be resolved in favor of the Staff and Intervenors. ,

Apptwams' Motmn at 711 |W
*$rt Akhuma Nver Co, wru. 692 l 2d ut D6849. 3rr als Ahdknd. A!.AfL452,6 NHC at 10%

'
* Ser. e c. Mmnewra v Clover Leaf Creamery (n. 449 U.S 4% 466 (l9M)
*' Die Apphcots aho urmpt to butucu their eqinal proicctinti arruriirut by relying tipon a hne of caws,
illussnted by Manot Co v Ruhardwn. 350 fL Supp 22| ls.D lir 19721. and %umger v Sowhern EnHway
Co. 470 F Supp 930 (D $ C.1979), far the popostwn that a change in circumstances may ren&r irratumal a
statute's pevkmsly r3uonal teit thus placing it in viotauon of equal proiccuon pinciples 'lhry muert that in
rus instance, the presma rauonal bam for impoung anutrust trFulanon un&r mton 10sc - the congresmonal
recogmnnn that suwicar pmer would have a competitm advantage based upon its low cet - no longer obuuns,
thereby ren&nng its conunned application to high cost facihtien uncomututional Thh argunrnt. of course, is
aho based upm tie prmne that ' cost companson"in de fundanental ha is for anntru e regulatkm under section
104c. a pnpmuun we found in Parts !!! A and m B, spra is not emect

i

307

,

4

9

i
~ - , . . + , ,, , ,, , , -- , - --



. ~. - .. . . -. - _ .- . . . ..

t

;

a

I

!
.
I

IV. STAFF IllAS CONTENTIONS
.

With the " bedrock" legal issue dius resolved, one additional matter remains
relative to our disposition of this entire proceeding. Previously, in our Prehear-
ing Conference Order, we admitted several contentions proffered by Applicant ,

OE regarding alleged Staff bias resulting from supposed congressional interfer-
ence in the Staff's decisional process intended to cause OE's license condition . .

suspension application to be rejected.327 Subsequently, citing the lack of Com-
'

mission precedent and guidance for the consideration of this type of issue, the
Commission sua sponte directed that we " suspend our consideration of all mat- ,

ters in this proceeding other than the so-called ' bedrock' legal issue."r2a
In our Prehearing Conferetre Order, we referenced judicial authority to

the effect that in reviewing an agency decision allegedly subject to bias,
including improper legislative influence, the independent assessment of an ,

adjudicatory decisionmaker regarding the merits of the parties' legal (as opposed
to factual) positions will attenuate any coxlier impropriety.m in light of our
independent, adjudicative resolution of the " bedrock" legal issue, consistent with
this authority, we would be justified in ricclining to consider the pending bias ,

contentions further, thereby resolving all matters in controversy before us and |

making our rulings subject to Commission review in accordance with 10 C.F.R. |
5 2.786,'" '

Before doing so, however, we must ensure that this step is consistent with the ;

Commission's order that we " suspend" our consideration of "all matters" other ;

fthan the " bedrock"legalissue. A fair reading of that directive evinces a clear
concern that, given the lack of Commission guidance on what we recognized
was a subject to be approached with " trepidation,"* we forego any resolution f.

of the merits of the bias charge. If, however, our disposition of the bias matter ,

;
!does not involve a ruling on the merits of OE's claims to that effect, it seems

apparent that this Commission concern is not implicated.
We thus do not perceive the Commission's order as necessarily precluding us ;

from taking action that results in a nonmerits disposition of Applicant OE's bias
'

'
claim. In this light, because we have resolved the dispositive " bedrock" issue in

f

!

127 , LEP4131, s4 NRC at 255 58. >

5
12s *

See C1191.li 34 NRC at 271.
WSee LEP-9138,34 NRC at 256 & m.87 (citing C4 oil Corp v. ffC,563 F.2d 588. 611 12 (3d Cir.1977),
ren. draisd,434 LLs.1062 (1978)). .

I"To leave the taas issue pedmg complicates the questian of whether and how an aggneved party can gain
review d wr determinadms regardmg the "bedmti"legalissue and the alphcatian of the various repose doctrines.
should it enact to do so. 3<< Mirrapoliaan Edson Co. tThree Mile island Nuclear siadon, Unit 1) AtAB-807,
21 NkC 1195.1198 n.3 (1985) Oicesing board's ordar dispasmg or some bis not all d a pany's ocnnenuons is
omsidered interlocutory, and appeals frun such an ordar must await issuance af a bosni decision dispommg of the ,

somaining issues) If, however, dus Daciaim is condusive as to all maucis in this proceedma, our resoludan of
those mauers (includmg our decision to resolve the bias matter) will be subject to immediate Commission stview.
m IEP-9138,34 NRC at 257.
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i

this proceeding (as well as the related repose claims) as a matter of law based j
'

upon our independent review of tbc ler? ..>.s.r , involved,"2 we conclude thata
OE's claims of Staff bias resulting irom improper congressional intefference in j

the Staff decisional process now are immaterial to our disposition of the ments t

of this proceeding. Accordingly, we are dismissing those contentions without ,

further consideration. :
.

V. CONCl,USION 2

As the Commission has recently made clear, the agency is authorized to O

suspend antitrust license conditions such as those in the Perry and Davis-
Ilesse licenses."' Ibr the reasons we have detailed, however, the Applicants' ,

interpretation of section 105c, as embodied in the " bedrock" legal issue they
'

set before us, is not the vppropriate vehicle for obtaining such relief, in so <!

linding, we are not oblivious to what are the apparently industry-wide financial ;

considerations that have brought the Applicants to the agency's door."' Yet, {
rooted as it is in existing antitrust law principles, a previous agency finding ;

under section 105c(5) that a " situation inconsistent with the antitrust laws" exists .,

and requires the imposition of remedial license conditions cannot be abrogated !

merely because of financial adversity? f
Under the present statutory scheme, it is apparent that the continuing validity ,

of the Perry and Davis-Besse antitrust conditions should not be measured under
the crabbed, somewhat mechanistic " cost comparison" formula incorporated in

,

!
6

02 Dunng the L e 1992 oral argunent on sie partra' sumrrmry durmunon notions, a numter of appsem ,

' factual" allegs, s regarang various nmners were made and disputed. Because of our temern that any matrnal
*

factual dapure w riem+ed relauve to tir resolution of tte "bedmd" issue on sumnery dnponition, w afforded
the paruca se optwrunity it, explain why any significant factual sormon marle by counsel simuld or should not

*

be umudered by the Duard. See Orkt (Sdedule for Suhnussions Regar&ng I1sctual Aurnium Made During oral )
Argunent and hopme41 Tranmipt Correctionn) Oune 12. IW2) at 8 2 (unpubthbed), Order (Grantmg opporturuty |
tu Renpond in Filmgs on "Sigruficant Factual Aueruons") Ouly t.1992) at 12 (unpubbshed) In sespomc Lir ;

Appbcnnes ided a request thm we d aregard certam sigenents of counsel dunng de oral argunent. to which the ,

Start, Clcwland, and AMP 4hm filed resprmn See Applicants' Hequest That the licensing Dowd Dhregml
futual Innes thscuurd Dunng Oral Argunrni 0,nr 29,1992), NRC Stafr's Statenrnt Concerning Matter Not
to he Camsidered by the licenung Ikard and Request for 1 cave to Respond dune 29,1992h letter from S tlom *

to it kcmmg Board) (July 7,1992), Krply by | amp 4hiol in Apphcant[s') Request That the Ikard Ibregsd
Iactual lunes Ouly 7.1992). ICnrvriandil opposmon to Appheams' Request 1 hat the licenung Board Ihsregard ,

Certam Arrunents of Cleveland's Cotmnel in oral Argunrnt duly R.1992r As is apparent from our dagumon
- '

of the "trdrmi" usoc in Pwl !!!, arra, we d:d not find any cf tir dhputed " factual anegations" prrtinent in our
reudunon of ttwo nunter Accordingly, we are danusung the Apphcants' ra|urst as wmt
D'See ClK92:|1, upra, % NMC at 59.
I%c grnerally D. Sic %s," Ray Adnuts Nurles h More Contly, Urgednpham on Otter Benehis?' A</nmua ;

it'reA (Aug 27,19921 at I,7 8 .

"5Caporr t P Arerda & D. Turerr, arra, $ 104, at 7-R. ("Illhe couns tune given alnnnt unteviaong pnnrity '[
!to rurprunon owr clns that rentnetiw agtecnrnis are reccasary to nuurate econonne dmtrean ne reasomng

han be'en clearly stated given the competmw mandair 44 ttic arititrust laws. such claina rnust be addtcaned to |
C<mgrens ratter than tir courti(fmanotes onetted))

i
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!the " bedrock" legal issue.* Rather, as was done when the conditions werc
imposed, their legitimacy must be assessed in terms of the broad realitics of ,

the market place in which the Applicants and their competitors vie. Before the |
Board, the Applicants have tendered their erroneous " cost comparison" analysis
as the exclusive basis supporting their requests to suspend those conditions.22' i

llence, consonant with the Staff's determination, their applications properly are i

denied and this proceeding is terminated before us.

' VI. ORDER

For the foregoing reasons, it is, this 18th day of November 1992, ORDERED i

that: ,

1. Regarding the issue (as specified in the partics* November 7,1991 lener
to the Board) whether certain doctrines of repose preclude the Applicants from j

litigating the " bedrock" legal issue in this proceeding, having concluded that
there are no material issues of fact in dispute between the parties, the motions

'for summary disposition of Intervenors Cleveland, AEC, and Brook Park (as
it adopts Cleveland's and AEC's arguments in its August 17, 1992 filing) are
denied. .

2. Regarding the " bedrock" legal issue (as specified in the parties' Novem-
ber 7,1991 letter to the Board), having concluded that there are no material
issues of fact in dispute between the parties, the Applicants' joint motion for *

summary disposition is denied and the cross-motions of the Staff and Intervenors
Cleveland, AMP-Ohio, AEC, and Brook Park (as it adopts the arguments of
other parties in its August 17,1992 filing) are granted.

,

3. The Applicants' June 29,1992 Tequest that the Board disregard certain. ;

factual issues discussed during the oral argument is dismissed as moot.138 -;'
4. The contentions of Applicant OE regarding alleged Staff bias (as spec-

ified in our October 7,1991 Prehearing Conference Order, see LBP-91-38,34 :

NRC at 257 n.92) are dismissed. |
5. With this resolution of all issues before the Board, in accord with |-

the Staff's April 24, 1991 determination (sec 56 Fed. Reg. 20,057 (1991)), ;

the Applicants' requests that the Perry and Davis-Besse operating licenses bc ,

|

I

distmetime rather than actual mades realities are gescrally disfavamd in antiuust law").
, f# Cos' vere Een=an Kodd Ca.,119 to rA. 2d at 283-84 (*[llegal pesenpuans that sent a formahstic

{
*section 105c(E) also declares that if an uppnpriate peregraph c(5) fmdmg about a utilary's "activitics under .|

'
the bcensc" has been inade, then the Comnussian may emsider **m detennming whether the license should be
irrund a ennunued. such other rectas, including the need ror power in the afracted area, as the Canmisasan in

,!its judgnura deems necessary to protect the public interesL" 42 U.s.C. I2135(c)(6). The Applicants have not
tned to invoks this "public interest" element before us and we express no opinuut as to whether it is applicable |

to anidrast license conddion suspension requests sudi as theus.

*sse serra note 132. |
!
-

r

?
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'
amended to suspend the applicable antitrust conditions contained therein are
denied and this proceeding is terminated.

6. In accordance with 10 C.F.R. 6 2.786(b)(1), Commission review of this |

Decision may be sought by filing a petition for review within 15 days after
service of this Decision. Requirements regarding the length and content of a
petition for review and the timing, length, and content of an answer to such a
petition are specified in 10 C.F.R. 6 2.786(b)(2)-(3). ,

!

Tile ATOMIC SAFETY AND E

LICENSING BOARD
,

Marshall E. Miller, Chairman |
'ADMINISTRATIVE JUDGE

s

'

Charles Bechhoefer
ADMINISTRATIVE JUDGE t

I

O. Paul Bollwerk, III
'

ADMINISTRATIVE JUDGE

Bethesda, Maryland
'November 18,1992
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|Cite as 36 NRC 312 (1992) LBP-92-33
|

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

|

ATOMIC SAFETY AND LICENSING BOARD ')
|

|

Before Administrative Judges:
'

I

tvan W. Smith, Chairman
Dr. Richard F. Cole
Dr. Walter H. Jordan

in the Matter of Docket No. 030-20693-EA

(ASLBP No. 93-670-01-EA) )

(Materials License j'

No. 29-1822205-02) ;

GEO-TECH ASSOCIATES,INC.
(Geo-Tech Laboratories, ,

43 South Avenue, !

Fanwood, New Jersey 07023) November 18,1992 '

MEMORANDUM AND ORDER
(Providing for Geo-Tech's Answer to Revocation Order) t

fHACKGROUND

The background of this proceeding is set out in the Commission's Mem-,

orandum and Order of October 21,1992, CLI-92-14, 36 NRC 221. Ibr the ,

purpose of this Order, it is sufficient to note that, on August 11,1992, the .i
NRC's Deputy Chief Financial Officer / Controller issued an Order revoking the _

material licenses of Geo-Tech Associates for an alleged failure to pay its annual
license fee in accordance with the provisions of 10 C.F.R. Part 171. "Ihe Re-
vocation Order, issued pursuant to the provisions of 10 C.F.R. 5 2.202, directed ;!,

!"

,
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Geo-Tech to submit within 30 days an answer to the Order admitting or denying
each charge.' ;

More than 30 days later, on September 16,1992, Geo-Tech responded through |
|its counsel by briefly requesting a hearing in that "it wishes to appeal the fee

assessed."2 The response failed to address the charges underlying the Revocation
Order or any other legal or fxtual aspect of the case.

Reciting Geo-Tech's failure to provide the information required of it, the ,

Commission referred the hearing request to the Chief Administrative Judge of
the Atomic Safety and Licensing Board Panel who designated this Board as the
Presiding Officer. CLI-92-14, supra,36 NRC at 222.

J Noting the absence of criteria directly governing late-filed hearing requests
on enforcement orders, the Commission directed the Presiding Officer to apply
the criteria for entertaining late-filed petitions for leave to intervene in NRC
proceedings. Id., citing 10 C.ER. 6 2.714(a)(1).8

%c Commission also observed that, because this is the first request for a
hearing by a licensee on an order revoking a license for failure to pay user fees, it
is appropriate to provide guidance regarding the scope of any respective hearing. ;

/d. In that respect, the Commission requires that the " hearing scope be quite
narrow." Challenges to the fee schedule rulemaking may not be entertained..In
particular:

{W)e would expect that in most cases the only pertinratt issues would be: (1) Was the
ticensee placed in the proper fee category? (2)If the answer to the first question is yes,
then the Board rnust then determine if the licensee was starged the proper fee established
for that category. (3)If the answer to this is also in the affirmative, the Board should find
if the licensee has been granted a pardal or total exemption fr<xn the fee by the NRC Staff.
And (4) if the licensee did not receive an exemption, the Board must determine if the
licensee paid the fee charged.

1

Id.

I Semian 2.202(h) was snwnded on August 15,1991, to provide that a heermee to whom the Commission has
issued an order under its terms "must ns;mnd to the order" 56 Fed. Reg. 40,684. Previously the rule provided
that a licensee subject to such an arder *msy respond to the order" An answer filed pursuant to the rule may

demand a hearire.
2 12tter, Rohen F. %rady to NRC ljcense Fee & Debt Collection Branch, September 16,1992.
I As perGnent,10 C.F.R. 61714, states:

(sX1) . . , Nantimely fdmss wiu not be entertained absent a detennmation by the Canmission, the presidmg
effar or the Ausnic Safety and ticensmg Board designated to rule on the peuuan andhr sequest, that the petiuon

-

and/or request shmdd be granted based upon a balancing of the following farsors in addition to those set out in
paragraph (dXI) of this section:

(i) Good cause,if any, for failure to fde on tune.
(ii) The availabihry of other means whereby the panioner's interest will be pnnected.
(tii) The exurn w wnwh the petiuancr's perucipation may ressanably be expected so anaist in developing a

sound werd.
(iv) The extent to wtuch the petaioner's interest will be represented by emisting panas.
(v) De eatent to which the peuuaner's participadon will broaden the issues er delay the paceding.
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NRC STAFF RESPONSE TO IIEARING REQUEST ;

On November 6,1992, the NRC Staff responded to Geo-Tech's September ,

'

16 hearing request, urging the Board to deny the requesL As grounds, the
Staff argues first that Geo Tech failed to address the five factors for considering
late-filed petitions, although it had a duty to do so in its request for hearing.
Derefore, according to the Staff, factor (i), good cause for failure to file on time,

.i has not been established and the request should be dismissed on that ground
alone. Staff Response at 4-5.*

As its second argument for dismissing the hearing request, the Staff notes
that the request failed to address the charges in the Revocation Order as required

'

,

by the Order. Id. at 5-6. His is correct. As noted, the hearing request was
quite terse and ignored the respective requirements of the Order and of the
underlying section 2.202(b). He Staff also suggests that Geo-Tech's tearing
request is deficient because it failed to address the four pertinent issues set out
in CLI-92-14. We read the Staff's Response to assert that the hearing request
is now ripe for dismissal without further process. We disagree with the Staff
on this point.

DISCUSSION

'
ne Staff's November 6 Response to Geo-Tech's hearing request is a hybrid

pleading, not squarely covered by the NRC Rules of Practice. It was filed 51 ,

days after the hearing request, compared to the 15 days provided for filing Staff
answers to petitions for leave to intervene.10 C.F.R. 6 2.714(c). However, the
Staff had no clear obligation to respond to the hearing request until a hearing -

was ordered, which we deem to be authorized by the Commission's Order in
CL1-92-14

To the extent the Staff's November 6 Response was filed as a consequence ,

of CLI-92-14, as seems to be the case, the Response is both inadequate and
premature. It is inadequate because it attempts to resolve factual issues without
affidavits or any other appropriate factual presentation.

Staff's Response is premature because CLI-92-14 clearly implies that Geo-
Tech should be given an opportunity to address the legal and factual criteria

'

set out in that Order. We infer this from several indications. First, Geo-Tech's
September 16 filing was plainly a default; the Commission was well aware .

;

that Geo-Tech's counsel did not discuss the five late-filing factors or the four

,

* The SLaff &lso Statts that the tour other ractors to be cmsidered in entenaining laterfded hearing requests weigh

in revor d grantmg the request, albeit insuniciently stair Response at 5. De Board deems this to be a binding
concessim by she Stafr. We also believe that the conocasion is reasonable, and ror tmth seasons, we accept it.

|
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pertinent issues set out in CLI-92-14. He Commission knew that we could
riot resolve those issues on the record as it existed when CL1-92-14 issued. By ;

referring the matter to a presiding officer, the Commission expects more than a ;

simple ministerial dismissal of the hearing request. It could easily have done as ;

much itself. t

Moreover, we do not believe that the Commission intended to provide new ,

guidance for entertaining late-filed requests for a hearing on enforcement orders |
without providing an opportunity for the party most affected to respond under
that guidance. In fact, the Commission specifically stated: 'The designated
presiding officer shall determine whether the hearing request should be granteda

despite its deficiencies using these criteria." CLI-92-14,36 NRC at 222. Nor
did the Commission intend to apply ex postfacto the new guidance for limiting ,

the scope of any hearing on nonpayment-of-fee revocation orders. !
i

ORDER

1. Within 20 days following the service of this Order, Geo-Tech must i

respond, by answer in writing and under oath or affirmation, to the Order dated
August 11,1992, revoking the materials license held by it. The answer shall
specifically admit or deny each allegation or charge made in the Order, and
shall set forth the matters of fact and law upon which Geo-Tech relics. The
answer shall state any reasons why Geo-Tech believes the Order should not ,

have been issued or should be set aside, provided, however, that the Board _ f

will not entertain any reason barred from consideration by the Commission's j
Memorandum and Order of October 2!,1992, CL1-92-14. Geo-Tech's answer i

shall state its position, if any, with respect to each of the four pertinent issues
set out in CLI-92-14. ;

2. The answer shall demonstrate good cause, if any, why Geo-Tech's
hearing request and answer to the Order revoking its license was not filed
on time. R>r the purpose of this requirement the Board makes the following
distinction:

a. De request for hearing and answer to the charges was due on i

iSeptember 10,1992. A request for hearing, but not an answer to the
i

charges, was filed on September 16,1992. State the good cause, if any,
why the acquest for hearing was filed 6 days late.

,

b. Geo-Tech has yet to file an answer admitting or denying the _

charges in the Revocation Order and the other information required by
the Revocation Order and by 10 C.F.R. 62.202(b). Any such answer

315 P

,

?

.

9

m

, , - - . . , , , . - . . . . .



. _ . _ _ _ _ _ _. . ._ _ ._ ._ . . . .. . _ . . .

t

!
filed after September 10,1992, islate 8 Geo Tech shall state any good

' cause for such late filing.* ,

3. Before or at the time of filing an answer or other pleading, counsel for
Geo-Tech shall file a notice of appearance in accordance with the provisions of

10 C.F.R. 5 2.713.
4 . The NRC Staff may respond to Geo-Tech's answer within 15 days ,

following its service,
'

I
FOR Tile ATOMIC SAFETY

AND LICENSING BOARD.

Ivan W. Smith, Chairman *

ADMINISTRATIVE JUDGE

Bethesda, Maryland i4

November 18,1992 ;

e

i

,

i

|

J

|

|

_

$ De Board talla the time for caladaung the letmess of Licenace's answer as of Oct<hcr 21,1992, the date d
issuance of CtJ-9214 Geo Tea's cainsel could then hevo re.asonably swaited a further order d the Presidma
OtTwer for films pleadmas.
'Sn notes 3 & 4 apre Ge+ Tech need n<s, but snay, addreas factors fu).{v) to be weighed in entertaming'

hts-fded answars.
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Cite as 36 NRC 317 (1992) LBP-92-34

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Thomas S. Moore, Chairman .

!
' Dr. Peter S. Lam

Dr. George F. Tidey

,

in the Matter of Docket Nos. 030-00320 EA
999-90003-EA |

(ASLBP No. 93-672-02-EA) 3

ST. JOSEPH FIADIOLOGY
ASSOCIATES, INC., and
JOSEPH L FISHER, M.D.

'

(d.b.m. ST. JOSEPH RADIOLOGY
ASSOCIATES, INC., and FISHER

RADIOLOGICAL CLINIC) November 20,1992

In this Memorandum and Order, the Licensing Board denics the Petitioncr's
motion, pursuant to 10 C.F.R. 5 2.202(c)(2)(i), to set aside the immediate -

cffectiveness of an NRC Staff enforcement order. i

!

'

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW

Pursuant to 10 C.F.R. 52.202(c)(2)(i), a person to whom the Commission
has issued an immediately effective enforcement order may move to set aside j

the immediate effectiveness of the order on the ground that **the order, including
-

,

!the need for immediate effectiveness, is not based on adequate evidence but on
mere suspicion, unfounded allegations, or error."

i
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RULLS OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW

Pursuant to 10 C.F.R. 0 2.202(c)(2)(i), a set-aside motion must state with
particularity the reasons why the enforcement order is not based upon adequate
evidence and the motion must be accompanied by affidavits or other evidence
relied upon by the movant.

RULES OF PRACTICE: IMMEDIATE EFFECTIVENESS REVIEW

Pursuant to 10 C.F.R. 9 2.202(c)(2)(i), the Licensing Board must " uphold the 1

immediate effectiveness of the order if it finds that there is adequate evidence j

to support immediate effectiveness" and the adequate evidence test is met when
the " facts and circumstances within the NRC staff's knowledge, of which it j

has reasonably trustworthy information, are sufficient to warrant a person of ,

reasonable caution to believe that the charges specified in the order are true and
that the order is necessary to protect the public health, safety, or interest." 57 ,

Fed. Reg. 20,194,20,1% (~May 12,1992).
,

IMEMORANDUM AND ORDER
(Denying Request to Set Aside Immediate ,

Effectiveness of Enforcement Order)

On October 16,1992, the NRC Staff issued an immediately effective order to
Joseph L Fisher, M.D., directing him to transfer within 45 days all byproduct
material in his possession to an authoriz.ed recipient.' The Staff's order was
accompanied by a cover letter explaining the major provisions of the enforcement :

'

order.2 In a short five-sentence, five-paragraph letter dated October 22,1992, Dr.
Fisher responded stating, inter alia, that he had received the Staff's letter.' In
the last sentence and paragraph of the letter, he stated "I pray for the Presiding ;

Officer to set aside the immediate effectiveness of the Order so that I can have
more time to attempt to comply with all of your regulations."' On November
2,1992, the Staff filed a response with the Secretary of the Commission to
Dr. Fisher's request to set aside .the immediate effectiveness of the order.8

- !
!

Ses 57 foi Reg 48,404 (oct. 23,1992).
~

t3

2 tater fnun llugh L Nm;sm, h., Deruty Eaccutive Duestor fcr Nuclear Materials sarety, Safeguards
'

and operations support, to st. Joseph Radiology Associates, Inc., and beph L hhcr. M.D. (oct 1 6 1992)
[hereinarter Th<rnpsm Cover leter). |

1ater immt Janeph F. Fisher, M.D., to liugh L Nmpson, Jr. (oct. 22, 1992). I3

* IL ;

NRC StarFs Revse to beth L Fisher's, M.D [ sic] Reque.t :o set Aside the immediate Erfectiveness of ' [8

the Order to Transfer 1*ygmduct Material to Authorized Recipient (Nov. 2,1992) theremarter NRC Responac}.

.

.
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nereafter, on November 9,1992, the Secretary forwarded these filings to
the Chief Administrative Judge * who, on November 12,1992, established this
Licensing Board to conduct the proceeding in this enforcement action.7

Tbr the reasons that follow, Dr. Fisher's request to have the immediate
effectiveness of the Staff's order set aside is denied.

1. ;

A. Pursuant to 10 C.F.R. 62.202(c)(2)(i), a person to whom the Commission -
has issued an immediately effective enforcement order may move to set aside the
immediate effectiveness of the order within 20 days of the date of the order. That |

section also provides that an immediate effectiveness order may be challenged
on the ground that "the order, including the need for immediate effectiveness, is ,

'

not based on adequate evidence but on mere suspicion, unfounded allegations,
or error."' ne regulation further directs that a set-aside motion must state with ,

particularity the reasons why the order is not based upon adequate evidence and
the motion must be accompanied by affidavits or other evidence relied upon by i

the movant. ;

ne regulation gives the Staff 5 days to respond to a set-aside motion and
provides that the Licensing Board "will uphold the immediate effectiveness
of the order if it finds that there is adequate evidence to support immediate
effectiveness."' In the statement of considerations accompanying this amendment
to its Rules of Practice, the Commission indicated that the adequate-evidence
test is met when the " facts and circumstances within the NRC Staff's knowledge, |
of which it has reasonably trustworthy information, are sufficient to warrant a :

! person of reasonable caution to believe that the charges specified in the order
are true and that the order is necessary to protect the public health, safety, or
interest "2' ,

B. The Staff's October 16, 1992 order states that Dr. Fisher currently !

possesses, without a license, byproduct material consisting of approximately
600 curies of cotult-60 as a scaled source in a Picker Corporation Model ,

6202 (V/3000) teletherapy unit located in a medical office suite occupied and
controlled by Dr. Fisher at 702 Jules Street, St. Joseph, Missouri, ne order
then recites the licensing history of the byproduct material. In brief, Dr. Fisher |

first sought and received a byproduct material license for the teletherapy unit in

'Mernorandum inun sarnuel 1 Chilk, secretary, io 15. Paul Couer. Jr Oder Administrative Judge, Atomic
safery and IJccraing Board Panel (Nov. 9.1992). ;

7 57 Fed Reg,54,864 (Nov. 20,1992)
8 57 red. Reg. 20.194, 20,198 (May 12,1992) (in be codiried at 10 Cf.R. I 2.202(c)(2)(i),

* 14

10/4 at 20.1%
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1959. That license was renewed in 1969 under the name of Fisher Radiological ;

Group. In 1980, the license, Ilyproduct Material License No. 24-05592-01, was ;

again renewed under the name of St. Joseph Radiology Associates, Inc. Dat
license, which lists Dr. Fisher as radiation safety officer, expires on July 31,

'

1993. According to the order, St. Joseph Radiology Associates now has been
dissolved and, since its dissolution, Dr. Fisher has retained control over the

'

byproduct material."
He Staff's order also details the enforcement history leading up to the ,

October 16 immediately effective order. In this regard, it states that the Staff
first contacted Dr. Fisher in June 1991 to ascertain the status of the byproduct '

rnaterial and, at that time, learned that Dr. Fisher intended to divest himself of
4 ,

the byproduct material. In a followup contact on March 6,1992, Dr. Fisher |
informed the Staff that the Licensee, St. Joseph Radiology Associates, Inc.,
had been dissolved, that the Licensec had no funds to dispose of the byproduct ;

'
material, that he had made no plans to dispose of it, and that the byproduct
material was stored and secured in the medical offices at 702 Jules Street. .

'

He order states that, on March 17, 1992, the Staff again contacted Dr. Fisher ,

to verify the status of the Licensee. At that time, Dr Fisher confirmed that
the Licensee had been dissolved, but he refused to provide the Staff with any |

information as to how to contact any other former corporate owners." !

Hereafter, the order states that on May 18,1992, the Staff issued a notice
of violation to Dr. Fisher for possession of byproduct material without a license
in violation of 10 C.F.R. 6 30.3. Dr. Fisher responded to the notice in a May
27,1992 letter asserting that he did not possess the byproduct material, that it ,

belonged to the now defunct Licensee, and that the material was stored in a
locked room in the building where he practices medicine. He order relates that
the Staff then wrote to Dr. Fisher on July 10,1992, seeking further information

'

regarding his response to the violation notice. His letter also explained the
difference between owning and possessing byproduct material and provided Dr.
Fisher with information on the cost of obtaining a byproduct material license.
De order next states that Dr. Fisher responded by a letter dated July 15,1992,
stating that the byproduct material was not stored on his property, that the
property was owned by a building corporation from which he rented space, and
that he did not have the funds to obtain a byproduct material license."

According to the enforcement order, the Staff then telephoned Dr. Fisher on ;

August 5,1992, to discuss with him the subjects of security and contml over
the byproduct material. In that conversation, Dr. Fisher initially denied that he

-

controlled the byproduct material and stated that he was unsure whether he had >

,

b

11 57 Fed. Reg. at 48.401
0 14
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a key to the door where the telethcrapy unit was stored and did not know who
else might have such a key. IIc did agree, however, to have the lock changed
by a kicksmith under his direct supervision and to maintain control over the
new key. "llie order further states that the next week the Staff conducted an
onsite inspection and verified that the unit containing the byproduct material
was located in a locked room in a medical office suite occupied and controlled
by Dr. Fisher. From that inspection, the Staff found that the control console key
to the teletherapy unit had been lost and that the last known use of the console
was in April 1990. Additionally, Dr. Fisher informed the Staff inspectors diat
he had contacted a vendor about removal of the unit and that he could not afford
the estimated cost.i'

On the basis of these facts, the enforcement order concludes that Dr.
Fisher possesses regulated byproduct material without a license in violation of
section 81 of the Atomic Energy Act,42 U.S.C. $ 2111, and 10 C.F.R. 6 30.3.
Additionally, the order asserts that this violation and Dr. Fisher's unwillingness
to transfer the byproduct material to an authorized recipient demonstrates a
disregard for NRC requixments and that these failures, in light of all the
circumstances surrounding his possession of the byproduct material, preclude
a finding that the public health and safety will be protected while Dr. Fisher
remains in possession of radioactive material. Finally, the order declares that the
significance of the violation and Dr. Fisher's conduct in this matter, require that
the order be immediately effective.u Accordingly, the order directs Dr. Fisher
to (1) keep the byproduct material in locked storage and not use the material;
(2) transfer all byproduct material in his possession to an authorized recipient
within 45 days; (3) notify the agency at least 2 days prior to any transfer;
and (4) confirm, in writing, the transfer and provide the agency a copy of the
preshipment leak rate test and a copy of the recipient's certification of receipt.''

II.

A. "Ihc Commission's regulation 10 C F R... 2.202(c)(2)(i), that permits,

challenges to the immediate effectiveness of an agency enforcement order
requires that die movant demonstrate that the order, and the need for immediate
effectiveness, is based upon mere suspicion, unfounded allegation, or error and
that it is not based upon adequate evidence. To make this mandatory showing,
the regulation requires that the movant particularize the reasons why the order
is flawed and support his challenge with affidavits or other evidence. Ilerc, Dr.

141d
O ld at 48.40sM
10 id as 48.406.
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Fisher's October 22,1992 letter requesting that the immediate effectiveness of
the Staff's enforcement order be set aside falls far short of meeting his burden
under the rule.

The Staff's October 16,1992 order details the full licensing and enforcement^

history of Dr. Fisher's alleged violation of the Atomic Energy Act and the
Commission's regulations, it also recites the particuiar reasons why the Staff - |
found it necessary to make the order immediately effective to protect the public

ihealth and safety, indeed, the Staff's order even includes a section setting
'

forth the basic requirements for a set-aside motion filed pursuant to section
2.202(c)(2)(i).8' Auditionally, the Staff's cover letter accompanying the order +

'

provided the names and telephone numbers of the agency staff to whom Dr.
Fisher could address any questions concerning the order.28 IIere, however,
Dr. Fisher's October 22, 1992 letter merely requests, without more, that the
immediate effectiveness of the enforcement order be set aside. lie provides no
particularization of w'iy the Staff's order is in error, much less any evidence
to support such a claim. Accordingly, Dr. Fisher's request to set aside the
immediate effectiveness of the Staff's enforcement order must be denied for his ,

failure to comply with section 2.202(c)(2)(i) and meet his burden as the movant
seeking to set aside the imniediate effectiveness of the order.

B. Putting to one side Dr. Fisher's failure to meet his burden under section
2.202(c)(2)(i), we note that the Staff's October 16, 1992 enforcement order i

and immediate effectiveness determination are based upon adequate evidence.
The Staff's November 2,1992 response to Dr. Fisher's request to set aside
the immediate effectiveness of the enforcement order generally reiterates the .

facts set forth in the order. That response also includes the supporting affidavit
of a Staff enforcement specialist, who is an experienced health physicist, and
copies of the correspondence between the Staff and Dr. Fisher. The Staff
affiant states that the byproduct material in Dr. Fisher's possession is a high-
energy gamma emitter and the 600 curies of cobalt-60 in the teletherapy unit
is a source of sufficient magnitude to expose a person to a lethal dose of
radiation if the unit is improperly used.2' Ibrther, the Staff aff: ant explains the

'
dangers involved if an untrained individual has access to the unit and outlines
the significant contamination and exposure problems that will arise if disposal
of the byproduct material is not done properly" As the enforcement order,
the Staff's response, and the Staff's exhibits make clear, the agency action is
not grounded upon mere suspicion or unfounded allegation. Rather, the facts-

detailed by the Staff in its order, and supported by the affidavit of the Staff's
~

'

I'id s

I'1knpson Cmcr tuer at 1
3'NRC stafr's Response. Anadiment 1. Affidavit d l%tricia A. sarniago (Nm. 2.1992) at 1
#14 et s. _
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enforcement specialist, and the correspondence between the Staff and Dr. Fisher,
are fully sufficient to warrant a person of reasonable caution to believe that the
charges specified in the October 16,1992 order are true and that the order is
necessary to protect the public health and safety." Accordingly, the Staff order
and immediate effectiveness determination are based upon adequate evidence
and are well-founded.

Rr the foregoing reasons, Dr. Fisher's October 22,1992 request to set aside
the immediate effectiveness of the Staff's October 16,1992 order is denied.

It is so ORDERED.

TiiE ATOMIC SAFETY AND
LICENSING BOARD

Thomas S. Moore, Chairman
ADMINIS'IRATIVE JUDGE

Peter S. Lam * (by TSM)
ADMINISTRATIVE JUDGE

t

George F. Tidey* (by TSM) i

ADMINISTRATIVE JUDGE ,

Ilethesda, Maryland
November 20,1992

.

Y

h

1

i
M See s7 Ted. Reg si 20.1%
' Judges lam and Tidey anwved the Memorandan and order tut were unavaUeble to sign it. |
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Cite as 36 NRC 325 (1992) DD-92-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

i

in the Matter of Docket Nos. 50-445
50-446

TEXAS UTILITIES ELECTRIC
COMPANY, et al.

(Comanche Peak Steam Electric
Station, Units 1 and 2) November 19,1992

'Ihe Director of the Office of Nuclear Reactor Regulation denies a petition
filed by Ms. Sandra Long Dow, Disposable Workers of Comanche Peak Steam
Electric Station, and Mr. R. Micky Dow. Specifically, the Petition alleged that
Texas Utilitics Electric Company (TUEC or Licensee) failed to demonstrate the
necessary character and capability that are the primary factors to be considered
in granting a license; that the Licensee has shown a " downward spiral'' in
violations, reportable incidents, and NRC Staff concerns; and that the NRC Staff
failed to respond to requests for information about several incidents. Petitioners
also offered, as they have previously, to give the Commission transcripts of
sixteen reels of audio tapes that contain conversations between the Licensee
and certain individuals that allegedly indicate duplicity between Region IV and
the Licensee. Petitioners requested that the Commission order the immediate
shutdown of Unit I of Comanche Peak Steam Electric Station, institute a
proceeding to modify, suspend, or revoke the license held by TUEC for Unit 1,
and suspend considering whether to extend or modify the construction permit
for Unit 2 of the facility until resolution of any proceeding pertaining to the
license for Unit 1.

,

,
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DIRECTOR'S DECISION UNDER 10 C.F.R. Q 2.206

1. INTRODUCTION ,

On May 19,1992, Ms. Sandra Long Dow, Disposable Workers of Comanche |

Peak Steam Electric Station, and Mr. R. Micky Dow (the Petitioners) filed a
request (the Petition) with the Director, Office of Nuclear Reactor Regulation. *

requesting that the U.S. Nuclear Regulatory Commission (NRC) take action !

regarding the Comanche Peak Steam Electric Station (CPSES), Units 1 and 2.
Petitioners requested that the Commission order the immediate shutdown of

Unit 1 of the Comanche Peak Steam Electric Station and institute a proceeding
to modify, suspend, or revoke the license held by the Texas Utilities Electric
Company (TUEC or Licensee) for Unit 1. Hey also requested that the NRC
suspend considering whether to extend or modify the construction permit for
Unit 2 of the facility until resolving any proceeding regarding the license for
Unit 1, Petitioners allege, as a basis for this request, that the Licensee has failed
to demonstrate the necessary character and capability that are the primary factors
to be considered in granting a license, and has shown a " downward spiral" in
violations, reportable incidents, and NRC Staff concerns. Petitioners allege that
the NRC Staff failed to respond to requests for information about several of
these incidents. Petitioners also offered, as they have previously, to give the
Commission transcripts of sixteen reels of audio tapes that contain conversations '

between the Licensee and certain individuals that allegedly indicate duplicity
between Region IV and the Licensee.

Previously, on February 20,1992, Petitioners filed a motion for late inter-
'

vention to reopen the CPSES operating license pmceeding (Docket No. 50-445)
,

and the construction permit amendment proceedings (Docket No. 50-446). On
April 4,1992, lttitioners filed a motion seeking to present oral argument before

,

the Commission on their February 20, 1992 motions. On August 12, 1992, ,

the Commission denied these requests. CLI-92-12,36 NRC 62. Additionally,
Ittitioners' request to reopen the proceedings for the operating license for Units
1 and 2 because of alleged deficiencies in the labeling of pressure valves and
limit switches was referred to the Staff for consideration as a petition submitted
pursuant to 10 C.F.R. 5 2.206. Dat issue will also be addressed herein.

In my letter of June 10,1992, I acknowledged receipt of the May 19,1992
Petition and stated that the NRC would take action on Petitioners' request within

,

a reasonable time) In an Order dated July 28, 1992, the Staff extended the .

construction completion date for CPSES Unit 2 to August 1995. His action
i

|

8 Because !%tioners assett wrungdoing by the NRC Regie Iv stafr. the IWUon was also rererred to the office
of the inspector oeneral en June 10,1992, for such acnm as it may deem appropriate.

,
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,

constituted a partial denial of the Petition, specifically the request to suspend
consideration of extension or modification of the construction permit for Unit 2.
In a letter of July 28,1992, I informed Petitioners of the partial denial. The Staff
based its decision on 10 CF.R. 550.55(b), which states that the construction
completion date may be extended for a reasonable period of time upon a showing
of good cause, in its request dated February 3,1992, the Licensec dernonstrated
that the delay in construction of Unit 2 was necessary to concentrate resources
on the completion of Unit 1. The NRC agreed that a period of 3 years is ,

necessary for construction and testing, plus a period for unanticipated delays.
I have evaluated the Petition and have determined, for the reasons set forth

below, that no adequate basis exists to take action against the Licensee for
CPSES, Units 1 and 2. Accordingly, the Petition is denied.

II. DISCUSSION

Petitioners support their request with several incidents that occurred since
November 1991. Petitioners allege that the following matters demonstrate the*

inadequate character and capability of the Licensee to hold licenses:
1. A leak in a pressure tank caused 100-mile-per-hour (rnph) winds in

the access tunnel between Units 1 and 2, which resulted in a female
employee being blown into a radiation area.

2. Resin spilled into the core because of personnel error and misaligned
valves.

'

3. A " hot" valve in Unit I was cut in two, causing a radiation release
and exposure to several individuals.

4, Sampic lists of NRC documents available in the public document
room were submitted with the Petition. The lists contain twenty-six
documented " reportable incidents," numerous areas showing direct
concern by Region IV, and at least six reactor trips. ;

5. The NRC proposed fines for violations by the Licensee totaling close j
to $100,000 for 1992.

6. An additional reactor trip occurred, after which the spent fuel pool for i

Unit I was without cooling water for approximately 20 hours causing >

an abnormal rise in temperature. Petitioners submit this incident as 4

evidence of a continuing problem involving the use of improperly :

trained control room personnel. _

7. The Petitioners submitted, as an attachment to the petition, a photo-
graph which they assert shows Comanche Peak control room staff to
be asleep, which they state is known to be the " common manner" for
control room personnel.

|

1
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8. Petitioners allege that the Licensec has failed to label and mislabeled
'

pressure valves and limit rvitches on both units.
Ittitioners submitted several written statements from TUEC employees and

k) cal citizens expressing concern about safety of the plant in support of the
Ittition. The statements of Ron Jones and Dobic Ilatley allege specific safety
concerns, which the NRC previously evaluated when it considered the February
20,1992 motion of Petitioners to reopen the record. The Commission found
that these statements did not raise substantial safety concerns. CL1-92-12,
supra. De remaining statements express a general concern for the safety of the
plant or the treatment of employees but present no facts or evidence to support
Ittitioners' request. Sixteen signed statements express support for Ittitioners' ;

Motion to Rcopen the Record but do not address issues raised by the Petition
herein. Five affidavits or letters, addressed to whom it may concern, express
general concern about the operation of Comanche Peak and about the presence
of waste disposal sites containing toxic and radiation-contaminated materials.
De NRC previously determined that waste disposal sites at Comanche Peak
do not raise a substantial safety concern and denied a request for enforcement
action under 10 C.F.R. 6 2.206. DD-91-4,34 NRC 2011 (1991).

Each of the issues raised in the Ittition is summarized and evaluated below.
,

A. Employee Injured in Airlock

Ittitioners claim that a leak in a pressure tank caused 100-mph winds in the
access tunnel between Units 1 and 2 and resulted in a woman employee being
injured when she was blown into a radiation area so hard that she bent welded
piping.

In its review of this allegation, the NRC Staff found that the Licensee had
~

informed the resident inspector of the incident and provided him with copics
of a written report, Operations Notification Evaluation Form FX-911102. De
incident occurred on October 6,1991, in the personnel airlock between Unit I
containment and the safeguanis building. The airlock consists of two airtight
doors which are only allowed to be opened individually during operation to
preserve containment integrity. At the time of the incident, Unit I was shut
down in preparation for a refueling outage. Under these conditions, both doors
of the airlock are allowed to be open since the containment atmosphere has
very low radiation levels. The operators were in the process of opening the
airlock to provide access to containment. The outer door was open and the -

differential pressure across the inner door was measured to be 0.2 psid. A ;

negative pressure in containment is desirable for containment integrity, he
operators did not recognize this as a high pressure dip'erential that could be !

dangerous. De operators also did not close the containmwnt purge supply and |

exhaust dampers prior to defeating the door interlocks, contrary to operating j
.<
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|
I

procedures. When the inner door was unlatched, the force swept the employee
into containment. The actual speed of the wind is not known. The employee hit
a 3 inch insulated pipe with her forearm and was then pulled around a corner

i

where she struck rnore piping. There was no repon of an overexposure of j
1 radiation to the employce. He employee was examined on site and returned to ;

work when no injuries were found. Examinations and x-rays taken later by the
employee's doctor revealed no broken bones or deformities.

De Licensee evaluated the incident to determine root causes. The Licensee
took corrective action by informing all employees of the event, emphasizing the
failure to close the purge dampers before opening the doors, and the failure,

to recognize the danger of opening a door against a differential pressure. The
Licensee added this incident to the training program and revised the training to
cover the potential danger of a differential pressure. The Licensee also changed
the procedure for opening airlock doors to address these concerns.

Petitioners are concerned that Region IV treated this incident as unreponable.
He NRC requires employee injuries to be reported only when a radioactively
contaminated person is transported to an offsite medical facility for treatment.
10 C.F.R. 550.72. The employee in this incident was treated at the site. He |

cvent did not result in damage to any safety equipment, did not change plant
conditions, and did not affect the safety of the plant. Because it was not in
any of the categories mentioned, the event is not required by regulations to be
reported to the NRC. Moreover, the Licensee informed the resident inspector of
the event and provided him with copies of the internal report containing several
written statements by eye witnesses. a thorough review of the root causes, and
copies of documents that implemented the corrective actions.

Although the event was not reportable, the NRC was informed of the event ,

by the Licensee at the time of occurrence. The NRC Staff followed up to
ensure that the Licensee took appropriate actions to correct deficiencies in its
training and procedures. Petitioners provide no new information and no basis ,

to conclude that the Licensee is unable or unwilling to operate CPSES in a safe
manner. Accordingly, I conclude that the incident does not present a substantial
public health or safety concern that justifies the requested action.

*II. Resin in the Core

Petitioners contend that sesin was spilled into the core as a result of personnel,

error. In its review of the incident, the NRC Staff found that on November 6, '
,

1991, some fine particles of resin and three resin beads 'oypassed the resin traps
,

on a demineralizer filter for the spent fuel pool. He demineralizer is part of the'

spent fuel pool cooling and purification system which has two redundant trains,
each consisting of two cooling pumps, two coolers, two purification pumps, two
demineralizers, and several filters and skimmers. At the time of the incident,

!
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both trains of the purification system were running. When resin particles were
discovered in a rouune sample taken at the outlet of demineralizer 2, the Licensee
shut down that train of the purification system and isolated it to avoid releasing
any more resin into the spent fuel pool, the refueling cavity, and ultimately into
the reactor coolant system. Train I continued to purify the refueling cavity. -

'Ihe cause of the resin release was a failed resin trap and not operator error
as alleged by Petitioners. Shortly after the event, the Licensee informed the
resident inspector and gave him a copy of the written report of this incident,
Operations Notification Evaluation Form FX-91-1455. ,

As a short-term corrective action to maximize cicanup of the spent fuel pool .

'

and reactor coolant system, the operators increased the amount of reactor coolant
sent through the chemical and volume control system and placed three temporary
filters in service.

Westinghouse Electric Comoration evaluated the effect of resin in the reactor
coolant system in a letter to the Licensee dated November 19,1991. West-
inghouse stated that the resin products are not considered to te corrosive to
primary system piping and that normal use of the chemical and volume control
system is adequate for control of system cleanup. Based on the small quantity
of resin released, Westinghouse concluded that the material could have had.no
adverse consequences on fuel assembly integrity or operations. Upon review of
the letter, the NRC Staff came to the same conclusion.

At the time of the incident, the NRC Staff determined that the Licensee took ,

appropriate correcdve actions and that the incident was not detrimental to the !

safety of the plant. Petitioners provide no facts to contradict these findings. '

Therefore, I conclude that Petitioners have not raised a substantial health or '

*

safety concern.

,

C. "llot" Valve Cut in Two
,

Petitioners claim that a " hot" valve in Unit I was cut open, causing a radiation,

release and exposure to several individuals.
On March 17,1992, a work request was written to have work performed on c

valve 2CS-7N8A, a valve located in Unit 2. Ilowever, personnel disassembled ;

and reassembled valve ICS-7M8A, ir. Unit 1, a valve similiar to the Unit 2
valve which was the subject of the work request. Upon reviewing the work
logs after maintenance was completed, a radiation protection technician thought
the contamination Icvels appeared excessively high for what should have been

-

a Unit 2 valve. The contamination levels were consistent with the normal levels
in that area of Unit 1. Before the maintenance work was performed, a radiadon
protxuon technician had established a radiological barrier around the Unit 1 ,

valve. Because of the barrier, personnel working on the valve took appropriate - >

,

|
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precautions and did not receive an overexposure of radiation. After discovering
the mistake, personnel performed the required maintenance on the Unit 2 valve. ,

On August 23,1992, the NRC issued a Severity Level IV violation for failure
to follow authorized work instructions, citing both this incident and a similar
incident that occurred on February 23,1992, in Unit 1. He NRC documented
the incident in Inspection Report Nos. 50-445N2-08 and 50-446N2-08, April
23,1992.

De NRC Staff found the Licensee's corrective action to be suitable. Afler the
event, Unit 2 management suspended all activities to disassemble or reassemble
components within the operations controlled area for permanent plant equipment
in Unit 2 until the Licensee reviewed the incident. After reviewing the incident,
the Licensee took short-term actions requiring double verification of component
identification before beginning work. A Unit I task team had been formed
previously in response to the February 23, 1992 incident The team was ,

exploring a number of corrective actions regarding procedural compliance to be ,

implemented in Unit 1. De Staff found no reason to conclude that the Licensee ,

could not or would not operate CPSES safely. Petitioners provide no facts to
conclude otherwise. Herefore, I conclude that the event does not present a .

substantial health or safety concern.

D. Reportable Incidents and Reactor Trips

Petitioners submitted a sample of weekly reports which they claim contain
reports of twenty-six reportable incidents and at least six reactor trips, which
Pctitioners find excessive. De weekly reports cover the period from January 19
to April 18,1992, and consist of the Local Public Document Room list of cor-
respondence between the NRC and TUEC, such as inspection reports, licensee
event reports (LERs), periodic operating reports, and general correspondence.

Upon reviewing these documents and NRC records, the NRC Staff found that

|the Licensee submined ten LERs during this period. These ten LERs are written
~'

reports of non.cmergency incidents that occurred at CPSES. NRC regulations
require that Licensees report shutdowns, deviations from technical specifications,
and events that result in degradation of safety barriers or place the plant in a
condition outside of itc design basis. The Licensee is also tequired to include
in the report ar. assessment of the safety consequences and a description of all
corrective actions.10 C.F.R. 5 50.73. his reporting process ensures that the

-

:

plant is in a safe condition after the event and that steps are being taken to avoid ,

repeating the problem.
De sixteen other documents that Petitioners cite were updates or revisions

to LERs of events that occurred several months (or years) carlier, and 10 C.F.R. .

'

Part 21 reports of defects in components that could affect performance.

,

'
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ne monthly operating reports for the period between January 19 and April
18,1992, show that no reactor trips occurred during this period. %c Licensee
reduced power four times to make repairs but did not shut down the reactor.
During the 19 months between January 1991 and July 1992, Unit I was shut |

down eleven times. De Licensec manually shut down the reactor four times
for maintenance; once the unit was shut down for a refueling outage; twice
the rextor automatically tripped because equipment failed; and four trips were
caused by operator error. Ecrefore, nearly half of the shutdowns were initiated
by the Licensee to improve plant performance or comply with regulations. He
two automatic reactor trips that resulted from equipment failure were the result of

*

problems with the main turbine and did not affect the nuclear or safety-related
portion of tic plant. In cach case of operator-crror-related trip, the Licensec
evaluated the causes of the event and implemented appropriate conective actions.
Each event and corrective action was reviewed by the NRC resident inspectors
and was found to have no safety significance. In each reactor trip, all systems
functioned as expected to bring the plant to a safe shutdown condition.

The ten reportable incidents that occurred during the time period specified
by Petitioners did not place the plant in an unsafe condition and the reactor
did not trip during this period. De six automatic trips that occurred between
January 1991 and July 1992 did not affect the safety of the plant. Petitioners
have not provided any information to contradict this conclusion. De NRC was ,

informed of each of the events at the time of occurrence and determined that
the Licensec took appropriate corrective actions. Accordingly, I conclude that
Petitioners have not raised a substantial safety concern.

,

]'
E. Fines of $100,000

Petitioners claim that civil penalties of approximately $100,000 imposed for
violations by the Licensec during 1992 demonstrate that the Licensec cannot
safely operate the plant.

In evaluating violations to determine the appropriate enforcement action, the
NRC Staff assesses the safety and regulatory significance of the violations, the
Licensec's corrective actions to prevent future occurrences, and other relevant
factors. During its review, the NRC considers whether a violation warrants
shutting down a plant. In neither of these cases did the NRC Staff conclude
that the Licensee was unable or unwilling to safely operate the facility, or that
shutdown of the plant was warranted.

-

On December 4,1991, the NRC proposed imposition of a civil penalty
of $25,000 on the Licensec. EA 91-189 (Dec. 27,1991). His incident is
documented in NRC Inspection Report Nos. 50-445/91-62 and 50-446/91-62,
December 27, 1992. We violation involved a misalignment of the residual ,

heat removal system which would have prevented the system from actuating
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automatically in an emergency. De system was misaligned for 53 hours while
die plant was in hot standby mode. No events occurred during this time that ;

would have required the use of the residual heat removal system, and if this had I

been necessary, the system could have been properly aligned by opening two
'

crosstic valves. Derefore, while this was a violation of the operating license, the
misalignment did not pose a serious safety concern. De NRC Staff concluded
that the Licensee identified the misalignment, promptly corrected the lineup, and
took appropriate actions to avoid recurrence and ensure proper control of plant
configurations.

In July 1992, the NRC proposed imposition of a civil penalty of $125,000 ;

on the Licensee. EA 92-107 (July 23,1992). De violation resulted from a loss
of cooling to the spent fuel pool. De plant was never in an unsafe condition.
His event is discussed in detail below in Section II.F.

He NRC Staff reviewed the Licensee's corrective actions for both of
these violations and concluded that the Licensce's management adequately
implemented its commitments and demonstrated the proper concern for safety to
operate CPSES Petitioners present no new information and no basis to change
these conclusions. Therefore, I find that Petitioners' contention is without merit
and does not present a substantial health or safety concern.

.

F. Loss of Cooling to Spent Fuel Pool
,

Petitioners claim that the spent fuel pool was without cooling for 20 hours,
resulting in an abnormal rise in temperature which would have caused a
meltdown if not detected by the resident inspector. Both the Licensee and

,

the NRC evaluated this incident in great detail. He NRC proposed imposition
of a civil penalty of $125,000. EA 92-107 (July 23,1992). His incident is :

documented in NRC Inspection Report Nos. 50445/92-20 and 50-446/92-20, i

June 9,1992.
,

De spent fuel pool is a large pool of water located outside the containment. {
Fuel bundles that are depleted of most of their uranium are stored in the pool ,

after being removed from the core. The fuel emits a small amount of decay heat !

(less than 0.001 pen:ent of the heat generated during operation)into the water of
the spent fuel pool. The water is cooled by passing through heat exchangers that
are cooled by the component cooling water system. At the time of this event,
the pool contained only sixty-four fuel assemblies. The pool ha' a capacity of

' ~

554 fuel assemblics and, therefore, the heat in the pool was only a fraction of ;

the design heat load.
On May 12,1992, the spent fuel pool was without cooling for 17 hours !

because the component cooling water system was misaligned, This allowed the
temperature to rise 5*F from 80 to 85 F. He maximum fuel pool temperature
allowed in the Final Safety . Analysis Report is 152*F. Rerefore, the pool was

,
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never in danger of overheating Since the spent fuel pool water is part of a system
completely separate from the reactor coolant system, the fuel in the core was
never in danger of a meltdown. The resident inspector discovered the problem
upon finding a discrepancy in the alignment of valves on the control board, !

not by noticing a temperature rise as alleged by Petitioners. If the alignment
discrepancy had not been discovered, the operators would have become aware

'

of the problem when the temperature reached 139 F by an alarm in the control
room.

Upon learning of the problem, the operators corrected it by aligning the Unit ,

2 cooling water to the heat exchanger. This action was a violation of the Unit i

1 operating license since the Unit 2 cooling system was not under full control
of the ope:ations department and was not incorporated into the licensing basis
for Unit 1.

De NRC assessed a civil penalty of $125,000 for this violation, primarily
because the event demonstrated that managers were not exercising proper control
of licensed actions, not because of the safety significance of the event.

lttitioners also claim that the incident was caused by using undertrained
operators and that this has been a continuing problem of concern to the NRC
as evidenced by an NRC letter of December 15,1989. This letter was a request ,

for additional information about the operating experience of the control room
staff. A request for additional information is the standard means of obtaining
information needed for the NRC to complete reviews and does not imply that
the NRC has a safety concern or that the Licensee has withheld information.
The 1.icensee's response of December 28,1989, demonstrated that the Licensee ,

had satisfied all requirements for training and experience.
In reviewing this event, the NRC identified minor training deficiencies

related to operator knowledge of design modifications and procedural changes.
NRC Inspection Report Nos. 50-445B2-20 and 50-44632-20, June 9,1992.
De Licensee took corrective actions that included developing more effective
methods of informing operators of design changes, and providing operators with
a list of systems that could be crosstied.

Petitioners also refer to a reactor trip that occurred 4 days before the loss
of cooling to the spent fuel pool and which Petitioners allege was caused by
undertrained personnel. This trip was not related to the loss-of-cooling event as
implied by Petitioners. The trip on May 8,1992, was caused by an inadvertent
actuation of the reactor protection system when technicians opened an incorrect
power supply breaker while calibrating the power monitor module. LER 92-009

-

(June 4,1992); NRC Inspection Report Nos. 50-44532-14 and 50-44632-14
(July 1,1992). The Licensee determined that the root cause was using personnel
who were inexperienced in this type of calibration. To correct this problem, the
Licensee now requires that an experienced technician supervise all sensitive tasks
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being performed for the first time. His event generated no safety consequences i

since all systems responded as expected. i

ne July 23,1992 enforcement action prompted the Licensec to evaluate the ;

loss of cooling to the spent fuel pool dioroughly, %c Licensee and the NRC ,

found no substantial health or safety concern. Petitioners have presented no
facts or basis to reach a different conclusion.

.

G. Photo of Sleeping Operators

Petitioners submitted a copy of a photograph allegedly showing a member of
the CPSES control room staff asleep. Petitioners state that the photograph is the ,

subject of in plant humor, since sleeping is known to be the " common manner" ]
for control room personnel. It cannot be ascertained from this poor-quality copy j
either whether the person is sleeping or whether the room shown is in fact the j

Comanche Itak control room.
%e NRC considers inattentiveness by control room operators a very serious

offense, he NRC requires control room operators to be fully attentive at
the controls to monitor plant safety status and to take corrective action if f
abnormal circumstances arise. Random control room observations by the |

resident inspectors allow the NRC to check the adequacy of the Licensec's
'

programs for enforcing this arquirement. He senior resident inspector at
CPSES confirmed that the four resident inspectors normally make control room
observations several times during normal working hours and several times a ;

month during night and weekend hours. %c residents have never found an |

operator asleep or inattentive in the control room at CPSES. |
I find that Petitioners have failed to demonstrate any merit to their contention i

and have not substantiated a health or safety concern.

11. Labeling Deficiencies

Petitioners allege that an employee of CPSES testified that the Licensec failed
to label components and mislabeled pressure valves and limit switches on both
units.

While conducting an inspection in October 1989, the NRC found minor
labeling deficiencies. .NRC Inspection Report Nos. 50445/89-200 ar.d 50-
446/89-200 (Feb.14,1990). He inspectors found a number of valves without

~

identification labels, unofficial hand-written tags used to label rooms, and small
metal label tags on some components, which were difficult to read. De
inspectors believed that this could cause operator errors. The Licensee had
identified the missing labels carlier and was in the process of installing temporary
tags. The Licensee had initiated a program to improve labeling in 1988 but had
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ddayed implementation. This in:;pection prompted the Licensec to implernent (

the pmgrarn sooner utan planned. The Licensec also audited the labeling
program arx1 revised administrative procedures to give guidance to personnel

.'|on performing independent verification of labeling.
'H r t icensec labeled each of the rooms in Unit 1, and equipment containing

both Unit I and Unit 2 components, before the licensing of Unit 1. The Licensec |
ischeduled to complete die upgrade program during the first refueling outage in'

December 1991 'the NRC inspected the labels four more times and found that I

tre program was on schedule and was being implemented effectively. "The NRC
d cumented its findings in Inspection Report Nos. 50445N0-20 and 50-446SO-
20 (July 23,1990); 50-445N 1 32 and 50446N1 32 (Aug. 22,1991); 50445SI--
41 and 50-446N1-41 (Oct 9,1991); and 50445#1-70 and 50446SI-70 (Feb.
12, 1992). During the last inspection, documented in Report Nos. 50445#1-70

iand 50446SI-70, the Staff found that the Licensec had completed 95% of the
'

label upgrade in Unit I with the remaining labels to be handled by the ongoing
label maintenance program.

The NRC considers this to be a closed item because the Licensec's labeling

program exceeds NRC requirements. The components and systems in Unit I
have been labeled with cicar and informative labels tha asic the plant operators |

and maintenance personnel to accurately idenufy equipment. On March 24, i

!
.,

1992, William D. Jolmson, senior Resident inspector at Comanche Peak Unit
1, submitted an sflidavit in support of the Staff's response to the Petitioners'
February 21,1992 motion to reopen the record. The affidavit summarizes the
NRC Staff's evaluation of and conclusions about the effectiveness of labeling

in the plant.
'

*lherefox, I conclude that the Petitioners have presented no basis to change
tie NRC Staff's conclusion that the Licensec's labeling proe, ram meets NRC '

requirenaents. P:titio: cts have failed to raise a substantial sr < y concern. ;

!.

III. CONCLUSIONS ,

i

,

'Ihe NRC Staff has reviewed the allegations in the Petition that the Licensee ,i

!does not demonstrate the appropriate character or capability to operate a nuclear
planL The incidents described in the Petition, as examples of the Licensec's

'

inability to operate the plant, are either events that had been evaluated and
resolved by the NRC Staff or are unfounded accusations with no technical _

{merit, and provide no basis for the requested action. The Staff assessed the,

inspections, enforcement actions, NRC documents, and evaluations conducted
by both the Licensee and the Staff, related to Petitioners' concerns. The Staff
evaluated the ten exhibits attached to the Petition. Most of these documents i'

are NRC inspection reports or letters and therefore do not present any acw ;
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information. The remaining exhibits consist of staternents written by TUEC j

employees or members of the public that either do not address safety issues or i

discuss events that do not irlate to the issues of this Ittition. Petitioners have
!presented neither any information nor any reason to question the continued safe

operation of CPSF1
"Ihe institution of proceedings in response to a request in accordance with

10 C.F.R. 5 2.206 is appropriate only when substantial health and .afety issues ;

have been raised. See Consolidated Edison Co. of New York (Indian Point. Units ;

1. 2, and 3), CL1-75-8,2 NRC 173,176 (1975), and Washington Public Power ;

Supply System (WPPSS Nuclear Project No. 2), DD-84-7.19 NRC 899,923 }
'

(1984). I have applied this standard to determine if any action is warranted in
response to the Ittition. Ibr the reasons discussed above, I find no basis for j

taking any action in response to the Ittition as no substantial health or safety (
issues have been raised by the Ittition. Accordingly, the NRC is taking no ,

'

action pursuant to 10 C.F.R.- Q 2.206 in this matter.
A copy of this Decision will be filed with the Secretary of the Commission

for the Commission's review in accordance with 10 C.F.R. 6 2.206(c).
t

, :

11

FOR TIIE NUCLEAR
REGULATORY COMMISSION ;

f

9

Thomas E. Murley, Director ;

Office of Nuclear Reactor
Regulation ,

Dated at Rockville, Maryland, {
this 19th day of November 1992. ;
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Cite as 36 NRC 338 (1992) DD 92-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF ENFORCEMENT ,

,

James Lieberman, Director ,

in the Matter of Docket Nos. 50-528
50-529 :

50-530

ARIZONA PUBLIC SERVICE
COMPANY, el al. ;

'

(Palo Verde Nuclear Generating
Station, Units 1,2, and 3) November 24,1992

'Ihc Director, Office of Enforcement, grants in p:rt and denies in part a
Ittitior, filed pursuant to 10 C.F.R. 9 2.206 by David ^olapinto on behalf of
Sarah C. Thomas and Linda E. Mitchell (Petitioners). The Petitioners alleged
that they had been subjected to harassment, intimidation, discrimination, and a
" hostile work environment" by the Arizona Public Service Company (APS) at ,

the Palo Verde facility, in violation of the Commission's Employee Protection |

provisions.~ The Ittitioners requested that the NRC initiate a proceeding
directing APS to show cause why the Palo Verde licenses should not be revoked,
modified, or suspended, and assess a civil penalty against APS in the amount of ;

at least $1.2 million. To the extent that the Petition requested that the NRC take |

enforcement action against APS, the Ittition has been granted. To the extent
that the fttition requested a civil penalty above 5130,000 and requested that
proceedings be initiated to show cause why the license should not be revoked, i

rnodified, and/or suspended, it has been denied. |

.-

NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES
I

'Ihc NRC normally has deferred action on section 210 cases until after a final
decision by the Secretary of Labor on the allegations of discrimination. j

,
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NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES

in the future, the NRC Staff wdl normally take enforcement action in
signi0 cant cases of discrimination after an initial finding of discrimination by
a Department of Labor Administrative Law Judge (AU). Ilowever, in light of
die fact that all AU Recommended Decisions are automatically reviewed by
the Secretary of Labor, the NRC will allow a licensec to defer a response to a
Notice of Violation until after the final ruling by the Secretary.

NRC: ENFORCEMENT POLICY

The appropriate guidance for assessing a civil penalty is found in the ;

Commission's Enforcement Policy. The Enforcement Policy classifics different ,

types of violations by their relative severity, provides examples of the types of
violations and the recommended severity levels for these violations, describes
the circumstances in which formal sanctions, including orders, civil penaltics,
and notices of violation are appropriate, and pmvides factors that should
be considered in determining whether the proposed civil penalty should be

+

mitigated or escalated.

NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES e

>

The NRC was and is concerned over any perception that an employee might
suffer discrimination because of raising safety concerns.

DIRECTOR'S DECISION UNDER 10 C.F.R. 6 2.206 ,

I. INTRODUCTION

!
On July 20,1992, David K. Colapinto, an attorney with the National Whistle-

blower Center, filed a letter with the Chairman of the U S. Nuclear Regulatory ,

Commission ("NRC"), on behalf of two of his clients, Sarah C. Thomas and .
*

Linda E. Mitchell (" Petitioners"). The letter requests the NRC to take enforce.
ment action against the Arizona Public Service Company ("APS"), Licensee for
the Palo Verde facility, where Petinoacts are employed, alleging violations of ,

'

Commission's Employee Protecdon provisions. Sce 10 C.F.R. 6 503, Specifi-
cally, Petitioners allege that they have been subjected to harassment, intimida-
tion, discrimination, and a " hostile work environment" by 1.Jo Verde manage-
ment. Ittitioners request that the NRC initiate a proceeding directing APS to
show cause why the P;do Verde licenses should not be revoked, modified, or

a
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suspended. In addition, Petitioners request the NRC to assess a civil penalty
against APS in the amount of at least $1.2 million. %c letter is being treated '

,

as a petition under the NRC's regulations contained in 10 C.P.R. 5 2.206, and
has been referred to me for a response. By letter dated August i1,1992, this ;

Office acknowledged receipt of Petitioners' request for enforcement action and
proinised a response within a reasonable time.' After further review, the Peti-
tioncts' request has been granted in part and denied in part, as described below.

i

!

II. IIACKGROUND
!

Petitioners' request is based upon two Recommended Decisions and Orders
(" Recommended Decisions") issued by two Administrative law J udges ("Aus")
in proceedings before the U.S. Department of Labor (" DOL"), pursuant to
section 210 of the Energy Reorganization Act (" ERA"),42 U.S.C. 5 5851.2 In
cach case, the DOL Aus found that APS had discriminated against one of its
employees for engaging in protected activhy in violation of Section 210 of the
Energy Reorganization Act (" ERA"). Sec 2 homas v. Arizona Public Service Co., ;'

89-ERA-19 (Apr.13,1989); Mitchell v. Arizona Public Service Co.,9l-ERA-9
(July 2,199-2). Both cases are now under review by the Secretary of Labor
(" Secretary"). ,'

:Briefly, the AU in the Thomas case found that Ms. Romas' first-line
supervisor reassigned her to a more demanding and less desirable job because ,

'

she raised safety concerns to higher APS management %c AU also found
that subsequent discriminatory actions by APS included denying Ms. Romas a

+

promotion, treating Ms. nomas differently from another employee when they
were both being considered for another promotion, requiring Ms. nomas to ,

complete unnecessary training, and suspending Ms. nomas' certifications to ;

conduct various tests.
In the Mitchell case, another AU found that Ms. Mitchell was discriminated

against as a result of the presence of a" hostile work environment." Specifically,
the AU found that Ms. Mitchell was subjected to a scrics of actions that
comprised a hostile work environment, in retaliation for engaging in certain
protected activities. De protected activitics included raising safety concerns

I
to APS management and to the NRC, including concerns regarding problems'

with cmergency lighting at Palc Verde. The AU found that APS management
failed to take prompt, effective remedial action to halt this harassment. The

B

3The leuer also daued ivuumars' rm{uest that the NRC nahe enforcensent acuan %ttun 30 daya?
2strunn 210 has neuly tmen rerumhered sacum 211 in amendmems contained m sechon 2902 of the 1mergy ,

I
hdsy Aci af 1992,11 R. 776. signed kun law an october 24.1992.

!

,
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petition asks the NRC to take enforcement action against APS, notwithstanding
the pendency of the Secretary's review of both cases.

III, DISCUSSION

A. Enforcement Action on the Mitchelland Thomas Cases

Upon receipt of the Mitchell decision, the NRC Staff began reviewing that
action, as well as the Thomas case. The NRC had not taken enforcement actinn
on the Thomas case because at the time that decision was issued, the NRC
normally deferred action on section 210 cases until after a final decision by the
Secretary of Labor on the allegations of discrimination.3 Recently, however, the
NRC Staff completed an enforcement action involving the Byron facility based
upon a decision by the Secretary of Labor issued more than 5 years after the
discrimination occurred. See Commonwealth Edison Co., EA 92-019 (Apr. 22,
1992), NUREO-0940, Vol. I1, No. 2, l.B-1; see alw DOL Case No. 87-ERA-4
(Jan. 22,1992). As a result of that action, the NRC Sta'f, after consultation with
the Commission, concluded that more timely action was appropriate. Therefore,
in the future, the NRC Staff will normally take enforcement action in significant
cases of discrimination after an initial finding of discrimination against an NRC
licensee by a DOL AU. Ilowever, in light of %c fact that all AU Recommended
Decisions are automatically reviewed by the Secretary of Labor, the NRC will
allow a licensee to defer a response to a Notice of Violation until after the final
ruling by the Secretary,

in accordance with this new policy, the NRC has now taken enforcement
action against APS based upon the AU decisions in Mitchell and Thomas.
On September 30,1992, Mr. John B. Martin, Regional Administrator of NRC
Region V, issued a Notice of Violation and Proposed imposition of Civil Penalty
to APS for the two violations in the combined amount of S130,000, See
Enforcement Action 92-139 (Sept. 30,1992) ("EA 92-139"). This action was
taken in accordance with the " General Statement of Policy and Procedure for
NRC Enforcement Actions" (Enforcement Policy),10 C.F.IL Part 2, Appendix -

C. In addition, the NRC asked APS to address (1) the actions taken to minimize
any possible chilling effect resulting from the circumstances surrounding the
Thomas and Mitchell cases; and (2) any actions taken to assess employee
concerns r: lated to reservations related to raising safety issues and actions taken

~

to climinate or minimize those reservations.
'Ihe NRC considered the violation in the 7'homas case to be a Severity Level

111 violation because the discrimination involved principally Ms. Thomas' first-

3 ses, a g., Censial Cectrac Co. (Whmatari, North Cam 1ms Facituy). DD%11. 24 NRC 325,331-32 (19%);
Ceaeral Mactne Co. (wiinungt<m Nmth Camtma Facany), DD 89-1,29 NRC 325. 330 (1989).

341

.



. ~ ._ . -. ._- . . - - - =_ . - - - - . =

,

|
|

1

I

l
1

,

line supervisor. See Enforcement Policy, Supplemer.1'/ll.nc NRC considered ,

''

the violation concerning Ms. Mitchell to be a Severity Level 11 violation based
primarily upon the actions of the individual who was employed by APS at that
time as the Director of Quality Assurance (QA). %ose actions are of parncular.

.,fconcern to the NRC because, as the Director of QA, this person was responsible

for the Employee Concerns Program and for protecting those persons who raised j

safety concerns from harassment and discrimination and whose position was i

above first-line supervisor. The issuance of EA 92-139 sends a strong message
to the licensee that discrimination by APS management - at any level - will i

not be tolcratc4.
Petitioners suggest that the NRC assess a civil penalty of $1,200,000 on APS.

I have found that a civil penalty in that amount is not warranted. The appropriate
guidance for assessing a civil penalty is found in the Commission's Enforcement

i

Policy. He Enforcement Policy classifies different types of violations by
their relative severity, provides exampics of the types of violations and the |

recornmended severity levels for these violations, describes the circumstances in |
|which formal sanctions, including orders, civil penaltics, and notices of violation

are appropriate, and provides factors that should te considered in determining ;
'

whether the proposed civil penalty she;N be mitigated or escalated. Petitioners
did not address either the examples and severity levels or the escalation and
mitigation factors in recommending a proposed civil penalty.'

In arguing that the NRC should assess a civil penalty of $100,000 for each |
individual action that is alleged to be discrimination, Petitioners, in effect, are |

asking the NRC to treat each alleged APS act of harassment in both the Thomas {
|and Afischell cases as an individual Severity Level I violation. That treatment is

not warranted for two reasons. First, under the Enforcement Policy, Supplement 1

Vil, the example provided of a Severity Level I violation is employment !
'

discrimination by senior corporate management. The only involvement by APS
corporate management above the plant level in either case before me now is
the tangential involvement of Mr. William Conway, at the time in question the
incoming APS vice-president,in the Afitchell case. Ilowever, the AU generally
complimented Mr. Conway's actions, see Afitchell, Slip Op. at 38-39 and 43,
and I have no reason to disagree with the AU's arudysis at this time. Thus, tiere
is no reason to treat the " hostile work environment" in this case as a Severity

Level I violation.
Second, in the NRC's judgment, the individual actions in the Thomas and

Afitchell case", while serious, do not rise to the level of severity necessary
-

to constitute sWrate violations of 10 C.F.R. 650.7. In fact, the AU in the
Thomas case srecifically found that the individual " items" in that case would

'in assassing the pnp sed civ0 penahy.the NRC reviewed the exalauun and sningauan factors in the infurccmesit
1%cy and condaded that no adpaunent in the base civil penahy was appupiste.

1
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not constitute emphryment discrimination in and of themselves; instead, it was
only wlen those *' items" were viewed in the context of the entire picture that ,

they constituted discrimination. See Thomas, Slip Op. at 8. Accordingly, it was
appropriate to treat the actions in die Thomas case in the aggregate. Likewise,
the discrimination in the Mitchell case did not consist of separate individual ,

i

violations; instead, the discrimination consisted of a hostile work environment
which was a single aggregate action. Thus, it was not appropriate to treat cach

-

individual action in these two cases as a separate violation of section 50.7.5 ;

Ittitioners also justify the proposed $1,200,000 civil penalty by reliance upon t

the NRC's actions in Tennessee Valley Authority, EA 89-201 (Apr.12,1990), |
NUREG-0940. Vol. 9, No. 4, l.A-66 ("EA 89-201"), in which de NRC issued a ,

*
civil penalty of $240,000. Ilowever, as that case clearly demonstrates, die NRC
followed the Enforcement Policy described above. In EA 89-201, the NRC
found that three employees of the Tennessee Valley Authority ('TVA") were !

reassigned to new positions in retaliation for raising safety concerns to an NRC ,
*

Commissioner. 'Ihc TVA official who was tirincipally involved was a member
of plant management above first-level supervisor. Therefore, each violation j

was classified as a Severity Level 11 violation for which the civil penalty under (

the Enforcement Pohey was $80,000. Thus, .hc aggregate civil penalty was
$240,000. Likewise, in this case, the NRC has bh:cd the proposed civil penalty i

upon the level of the individuals who were primarily or most effectively involved
in the discrimination in the two actions involved in this petition.'

,

i
T

II, Additional Allegations of Employment Discrimination at APS
,

The petition alleges diat Ms. Mitchell has suffered additional acts of employee
discrimination at 1*.do Verde after the events that are the subject of the DOL
Recommended Decision. Specifically, Petitioners assert that a recent finding )

by de DOL Wage and Hour Division requires an escalation of any civil j

penalty. On May 8,1992, the Assistant District Director, Employment Standards

, .

Administration, Wage and llour Division, DOL, issued a preliminary finding that ,

Ms. Mitchell's April 1992 ltrformance Appraisal had been lowered because J

she engaged in protected activity. APS has filed an appeal from that finding,

s

;

8While tha NRC concludes ht uw 'snent of ea4 acuan as a violadon is run appnpute in shis enfmmnas
ac6an the NRC reserves de sight to ist ind %al actus as separate violadons in en appropriate case. .;

8petipuners also ask that the NRC tak scuon against de former APS QA D; rector indwidually. At this time. ;

however, there is not aufricient infmman a M warrant enforrcment action directly against out individual, see 10
Cf.R. Patt 2. Appendia C. IV.E. Whik that individual's ac6ans were s aigmficant comnbuna to the hosnla
work envirmment they may as have cesis 'tuted a violanon er 10 CF.R. I 507, in and at themselvce.1herefom,
the NRC wGi nus take enforcement acnon at ns' this imhvidual at this tirne. The NRC wd1 erview dw secreary's id

rmal dension in the Achaft proceeding and daermine at that nme if addinonal setwn is warremed. j
i

,
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initiating the DOL hearing process. Diat appeal has been consolidated with I

other pending rnatters for hearing before a DOL ALJ. ,

The NRC has already taken prompt action in response to the DOL's finding.
Initially, the NRC secured the DOL investigation file and reviewed it. Sub-

'

sequently, on May 22,1992. Mr. John Martin, Administrator, NRC Region V,
issued a letter to APS, informing APS management that the NRC was concerned

'

that this action might constitute a violation of 10 C.F.R. f 50.7 and diat it might '

have a " chilling effect" on the willingness of ernployees or contractor personnel
to raise safety concerns. Specifically, the letter asked APS to provide the NRC
with tin, basis for the action taken against Ms. Mitchell and to explain what steps
APS was taking to ensure that employees were fully informed of their rights to
address safety concerns to the NRC or any other regulatory agency without fear

i

of retaliation.
On June 23, 1992, APS responded to the NRC's May 22 letter, in its

response, APS provided its version of the events in question and describcd die
t

steps it was taking to ensure that all APS employees were aware of their rights
under the ERA and the Atomic Energy Act ("AEA"). As I noted above, the |

NRC normally will await a decision by a DOL ALJ before taking enforcement
L

i
I

action. After reviewing .APS' response of June 23, the NRC Staff saw no need
to deviate from the NRC's normal policy in this case at this time. The NRC |
will continue to monity this case. Once the DOL ALJ issues a Recommended '

Decision, the NRC wi!! consider whether enforcement action is warranted.
.

C. Allegations of a "llostile Work Environment" at Palo Verde

The petition also alleges that APS has created a " hostile work environment"
at Palo Verde which discourages Palo Verde employees from raising safety '

concerns. As a result of that allegation and the decisions in the Thomas
and Afitchell cases, the NRC Staff recently conducted an unannounced special |

. inspection at palo Verde to gain insight into the. perceptions and attitudes
of workers at the site with regard to their ability to raise significant safety
issues. See NRC Inspection Report No. 50-528/529/53(V92-33 (Oct. 8,1992)
(" Inspection Report 92-33"). During this inspection, NRC personnel interviewed ,

314 site employees who were either APS direct employees or APS contractors.
,

Inspection Report 92-33 at 2-4. These employees comprised a sampic of Palo
Verde employees who performed safety-significant work.

*

Of those employees interviewed, approximately 92% stated that they felt
free to raise significant safety issues to their immediate supervisor, to higher ,

levels of APS management, to the Employee Concerns Program or "flotline,"
or to the NRC. Id. at 4. Approximately 6% of those interviewed indicated diat
they felt free to raise significant safety issues to their immediate supervisor
but felt some reluctance to raise the issues higher. Id. Approximately 2% of

;

|
t
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Diose interviewed felt some reluctance to raise significant safety issues to their
immediate supervisors. Id. The survey did not determine the root cause for the
reluctance diat was expressed by 8% of those interviewed. Id. at 5.1

-

In its leuer transmitting Inspection Report 92-33 to APS, the NRC concluded ,

dial

[w}hile tiese resuhs are rad indicative of a widespread problem with reluctance of APS
,

ernpkiyces to raise significant safety issues to their irnmediate supervisors or atxwe. they do
indicate that the environnent at Palo Verde for raising signiricata safety concerns can be ]
improved. Please advise us of your plans in this regard. ,

The NRC was and is concerned over any perception that an employee might
suffer discrimination because of raising safety concerns. Therefore, the NRC
Staff requested APS to advise it of the steps being taken to resolve this
perception problem,in addition to the response required in reply to EA 92-139,
concerning plans to assess the extent employees have reservations for raising |

safety concerns. On October 30, 1992, APS filed a consolidated response to
toth inspection Report 92 33 and EA 92-139, detailing the steps that it is in the
process of taking to address this concerr.. In light of the findings of the NRC
special inspection at Palo Verde as expressed in Inspection Report 92-33, APS'
response to the NRC's May 22,1992 letter, and APS' response to EA-92-139
and Inspection Report 92-33, I have concluded that no further action is necessary ;

at this time regarding Petitioners * allegation of a " hostile work environment" at
Palo Verde. .

D. R e. t for Institution of Proceedings Under Section 2.206

Ittitioners request that the NRC initiate show-cause proceedings to revoke, ;
'

modify, and/or suspend Palo Verde's operating license. The institution of
proceedings in response to a request for action under 10 C.F.R. 62.206 is

,

appropriate only when substantial health and safety issues have been raised. See
Consolidated Edison Co. of New York (Indian Point, Units 1,2, and 3), CLl-75- |*

8,2 NRC 173,176 (1975), and Arlwna Public Service Co. (Palo Verde Nuclear
Generating Station, Units 1, 2, and 3), DD-92-1, 35 NRC 133,143-44 (1992).
While the allegations contained in the instant petition are indeed serious, they
do not raise substantial health and safety issues that would j=tify revocation, j

suspension, or modification of the Palo Verde licenses. Instead, I find that the . ,

NRC Staff's actions described above were the appmpriate response to the DOL |
Recommended Decisions consistent with the Commission's Enforcement Policy. !

|
|

7furthermore, five of those employees uncrviemmi inforned the bkC inspectors that they beheved that they had
I

surfered employmern discemuna6an in retahauon for rassmg safety concerm he NRC miu review these clauns
through the NRC allegauon procesa. Sn Inspecnon Report 92-33 at 5

345

-

e

- - - - - _ . - _ _ . ._



._ _. _- ~ -- .- -.- . - - - . . . . - . . . - . .. ~

.

I

,

. !

Accordin3.y, I have concluded that no basis exists for initiating a proceeding as
irequested by Petitioners.

IV. CONCLUSION 3

!
in conclusion I have granted the petition insofar as it requests that the NRC

take enforcement action against APS for the discrimination demonstrated in the
Thomas and Mitchell cases. I have denied the request to the extent that die
petition seeks a civil penalty above $130,000 and requests that proceedings be ;

'

initiated to show cause why the license should not be revoked, modified, and/or

suspended.,

A copy of this Decision will be filed with the Secretary of die Commission ,
j

for the Commission to review in accordance with 10 C.F.R. 52.206(c). As .

'

provided by this regulation, this Decision will constitute the final action of the
Comntiasion 25 days after issuance, unless the Commission, on its own motion,s

institutes a review of the decision within that time,
i

FOR Tile NUCLEAR ,

REGUIETORY COMMISSION

James Lieberman, Director
Office of Enforcement

Dated at Rockville, Maryland,
this 23d day of November 1992.

I

|
J

e
'

D

'$

4

346 :

.

I

i
,

f

,

i

e

E

- . , , . . . - - -. . . -,_,-..-,v r ,r.,---, - - - --r--c---- -



- - - - -- .

'

.

Cite as 3G NRC 347 (1992) DD-92-8 '|

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION .,

i
i

OFFICE OF ENFORCEMENT

!

James Lieberman, Director

_;
J- ;

in the Matter of Docket No. 50-341

DETROIT EDISON COMPANY, et al.
(Enrico Fermi Atomic Power Plant, ;

Unit 2) November 25,1992 ~!

;

!

iThe Director, Office of Enforcement, grants in part and denies in part a
Petition filed pursuant to 10 C.F.R. 9 2.206 by Edwin A. Slavin, Jr., on behalf
oi' Carolyn Larry (Petitioner). The Petitioner requested diat enforcement action ,

be taken against Detmit Edison Company (DECO) including assessment of a ,

substantial civil penalty; that Petitioner and her counsel be allowed to be present
during certain phone conversations or meetings between the NRC and DECO;
that reasonable expenses incurred by Petitioner and her counsel relating to the
enforcement action be paid by DECO; and that an enforcement conference
previously held be reconvened to allow Petitioner and her counsel to participate.
As bases for her requests, Petitioner asserts that tic Court of Appeals for ;

f
the Sixth Circuit has upheld a finding by die Secretary of 12bor that DECO
discrimina!cd against her and deceived her about her rights regarding filing a
complaint with the Department of Labor. The Petition has been granted to the

iextent that the lttitioner requested that enforcement action be taken, and denied
'

to the extent that the Petitioner requested that a civil penalty be assessed and an

enforcement conference be reconvened. (The Director of Enforcement denied
Ittitioner's request to be present during phone conversations or meetings in a ;

letter issued prior to this Decision.) .

NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES >

The NRC normally withholds enfortement action until the completion of the ,

DOL process.
,
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NitC: ENFORCEMENT POLICY |

A Severity Level li violation is one of very significant regulatory concern .

and normally results in a civil penalty.

NRC: ENFORCEMENT ACTION IN DISCRIMINATION CASES ,

While in the past, the NRC waited for the completion of the Secretary of
Lator's review of a case before taking enforcement action, recent changes in
the NRC's approach regarding the taking of enforcement action in such cases
will result in crforcement action being taken in appropriate cases following the
issuance of a Recommended Decision and Order by a DOL Administrative law ,

Judge.
,

,

DIRECTOR'S DECISION UNDER 10 C.F.R. s 2,206 i

I

I, INTRODUCTION
i

13y letters dated April 21 and 23,1992, Edwin A. Slavin, Jr., requested j

|on behalf of Carolyn Larry (Petitionct) that tN Commission take action with
regard to Detroit Edison Company (DECO), In the Apnl 21 letter, Petitioner {
requested that " vigorous" enforcement action be taken against DECO, including
assessment of a substantial civil penalty; that Petiti(nier and her counsel te i

affonted an opportunity to be present during all cnforcement, private, or "ex i
'

parte" phone conversations or meetings between NRC officials and DECO; and
that reasonable expenses incurred by Petitioner and her counsel relating to the !

enforcement action be paid by DECO as part of its civil penalty. As bases for |

the request in that letter, Petitioner asserted that on April 17, 1992, the Court |
*

of Appeals for the Sixth Circuit upheld a finding by the Secretary of Lalxir
that DECO intentionally discriminated against Petitioner for raising concerns ;

about breaches of security for safeguards information at the Licensec's Fermi 2 - ..

Ifacility and deceived her about her rights with regard to filing her discrimination
complaint with the Department of Labor, in the April 23 letter, Ittitioner ,

:requested that an enforcement conference that was held between DECO and NRC '

le reconvened to allow Petitioner and her counsel to attend and participate.
In a letter dated May 18, 1992, the Director, Office of Enforcement, re- i

~

sponded to the Ittitioner, denying the request that the Petitioner and her counsel |

be allowed an opportunity to be present during all enforcement, private, or "ex i

parte" phone conversations or meetings, while deferring a decision on the other |
,

|
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issues until completion of the Staff's consideration of enforcement on these
matters.1 ,

II. 1)lSCUSSION ,

This case arises out of an allegation in February 1986 from Petitioner that
DECO had provided false information to an NRC inspector. Following her
contact with the NRC, Petitioner was transferred to another job that she asserted i

'

was a lesscr position. Petitioner filed a complaint with the Department of Labor
based upon this action and the Secretary of Labor determined that discrimination
was a factor in the action and found, further, that DECO had misled Petitioner '
and distracted her from pursuing other recourse, including filing a complaint
with the Department of Labor. The Secretary's order was later affirmed by the
Court of Appeals.2

1hc NRC first became aware of the complaint of discrimination in April ;

1986 when Petitioner informed NRC Region 111 staff. Since Petitioner had also

filed a complaint with the Department of Labor, and since the NRC normally
withholds enforcement action until the completion of the DOL process, the ,

'
NRC did not initiate its own investigation on this subject. Following receipt
of the June 28,1991 Order by the Secittary of Labor, the NRC conducted an
Enforcement Conference on August 22,1991, with Detroit Edison Company to
discuss the Secretary's fmdings, DECO's corrective actions and efforts to prevent ,

other employces from being chilled by the threat of adverse action, and the
potential for enfoirement action still to be taken by the NRC. As the Secretary's !
Decision was appealed by DECO to the United States Court of Appeals for the
Sixth Circuit, this enforcement action was deferred pending the Court of Appeals
decision. This Decision, affirming the Secretary of Labor's decision, was issued

on April 17.1992.
Afler consultation with the Commission, the Staff issued a Notice of Violation

to DECO on October 23,1992, for discriminating against the Petitioner. The
citation in the Notice of Violation was categorized at Severity Level II in

-|
accordance with the " General Statement of Policy and Procedure for NRC

|
l3 on May 27,1992, another leuer was sent to the Petinoner to forward a c<eteacd copy of the nonce or receipt or
|

the peninon that was rtled with the Orrice of the Federal Register. deledng the enoneous serererre in the heaang
-

'

of the federal Register Natwo that the May 18th later consututed a *Ihrdal Director's Decision "
23p,cir,cally, the Seeraary or t.abar and the Court of Appea'a found that when the Prainaner visited DifCo's
Equal Fenployment opponunity (IIo) ofrice regarding riling a complaint.she was rnisled in that 0) the FID
speciabt never told her that she (the EID specialist) cpresented the interests of DECO; (2) shhuugh the IID
speciahst assured the Petinoner that she wuuld keep any disclosures in cunridence, she subsequently escussed the
case with DECO's less! depar'rnent; 0) although the EEo specialist pnsnised to pursue the Pedtioner's gnevsnre.
she made alrntst no discernible prognes in the d weeks afWr the Petiumer contacted her and (4) shhaugh the
EEo sperishst admined that she was aware that the Petinmer expressed confusion over when her 30-day filing
perkwt with Dot would twgin to run. she dwl not suernpt to clear up the I%uduner's conrusion.
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Enforcernent Actions," 10 C.F.R. Part 2, Appendix C (1986). A Severity Level
li violanon is one of very significant regulatory concern and normally results in
a civil penalty. A civil penalty was not proposed in this case only because the

!act of discrimination occurred more than 5 years ago. Were it not for the age
of this issue, a substandal civil penalty would have been imposed upon DECO
because the act of discrimination was committed by a senior plant manager of
DECO and because the active attempts to misicad the Ittitioner and cause her
to file with DOL after the filing deadline had passed are considered particularly ;

5egregious
1hc Staff has determined that an additional enforcement conference is not

necessary in this case since enfofcement action has aircady been taken based on a
decision by the Department of Labor (86-ERA-032), and additional infof madon
is not necessary. lherefore, the Ittitioner's request to attend such a conference* i

is moot.
i

III. CONCLUSION

lititioner requests that the NRC take " vigorous" enfon cment action against ;
'

DECO, in the form of assessing a substantial civil penalty. To the extent that
tic Petitioner requests that the NRC take enforcement action, the Petition is

'

granted, in that a Notice of Violation, Severity Level 11, was issued to DECO
for discriminating against Ms. Larry on October 23, 1992. Er the reasons
explained above, to the extent that the I ctitioner requests that a substantial civil ;

penalty be assessed against DECO, the Petition is denied. To the extent that the ;

. Itutioner requests that an enforcement conference be reconvened, the Petition
is also denied.

A copy of the Petition is available for inspection at the Commission's Public ,

'

Document Room at 2120 L Street, NW, Washington, DC 20555. ,
,

FOR Tile NUCLEAR ,

REGULATORY COMMISSION

James Lieberman, Director

Office of Enforcement ,

Dated in Rockville, Maryland,
this 25th day of November 1992.

-

4

|

|
While in the past, tk NRC waaed for the amnpletmn of the Secnurv of taka's review of a case herare taking3

enfontmed actmn, immt s.hanges in the NRC's approach orgarding s,e taking of mforcecnt action in such |
''

<ases will muh in enforcernars schon being talen in appropria:e cases following the inauance of a R- -
!Winn and onder by a Dol A&ninistrative law Judge.'
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Cito as 36 NRC 351 (1992) CLi-92-16

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION t

:

COMMISSIONERS: ,

:

Ivan Selin, Chairman
Kenneth C. Rogers <

James R. Curtiss .|
'

Forrest J. Remick
E. Gall de Planque |

In the Matter of Docket Nos. 030-29626-OM&OM 2 ,

'(License Revocation,
License Suspension)

(Byproduct Material License
No. 24-24826-01) ;

PIPING SPECIALISTS,INC., and ,

!FORREST L ROUDEBUSH, .c

d.b.a. PSI INSPECTION, and
d.b.a. PIPING SPECIALISTS, INC.
{ Kansas City, Missouri) December 1,1992 i

2
,

,

'Ihe Commission denies the Licensec's petition for review of the Atomic
Safety and Licensing Board's Final Initial Decision LBP-92-25, which sus-
tained Staff's order revok.ing Licensee's byproduct material license,Ix:cause the
Commission fmds no clear error or other substantial questions of law or policy |
that would warrant Commission review pursuant to 10 C.F.R. 6 2.786. |

,

COMMISSION PROCEEDINGS: PETITIONS FOR REVIEW !

In determining whether to grant, as a matter of discretion, a petition for
review of a Licensing Board order, the Commission gives due weight to the
existence of a substantial question with respect to considerations set forth in 10

C.F.R. % 2.786(b)(4). .i
,

.
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MEMOltANDUM AND OltDElt

The Atomic Safety and Licensing Board (Licensing Board) issued a Final
Initial Decision on September 8,1992, which sustained the Nuclear Regulatory
Commission (NRC) Staff's order revoking the byproduct material license issued
to Piping Specialists, Inc. (Licensee or PSI). LBP-92-25,36 NRC 156 (1992).
The Licensec filed a petition for review of this order pursuant to 10 C.F.R.

'
6 2.786. Staff opposed the petition. Upon consideration of tMsc pleadings and
the record of this proceeding, the Commission finds no clear error or legal or
procedural issue requiring our review. Thus, the Licensee's petition is denied. ;

On October 17, 1991, the Staff issued an immediately effective order
suspending PSI's byproduct material license for alleged violations of NRC *

regulations and license conditions, including deliberate falsification of utilization
Ik>gs, providing false oral information to the NRC, and several other violations

which collectively demonstrated a lack of effective oversight of the Licensce's
radiation safety program. Sec 56 Fed. Reg. 55,514 (Oct. 28,1991). Relying

'

ion a completed investigation into the Licensee's alleged misconduct, the NRC
Staff issued another order continuing the suspension and revoking the license
on April 22,1992, lhe order more precisely identified the involvement of Mr.
Roudebush, the Licensee's president, in the violations alleged in the original
suspension order and also added an allegation that Mr. Roudebush engaged in a
conspiracy with the Radiation Safety Officer (RSO) to lie to NRC investigators
during the taking of sworn statements by the investigators. See 57 Fed. Reg. "

18.191 (Apr. 29,1992).
An evidentiary hearing was held from April 28 to May 1,1992, and at that

hearing the parties presented evidence regarding both the original suspension
order and the revocation order. Subsequent to the hearing, the revocation case
was consolidated with the suspension case without objection from the parties.
The Licensing Board in its Final Initial Decision, LBP-92-25, supra, sustained
all of Staff's allegations, except for the conspiracy charge, and ultimately
sustained the revocation order,

in determining whether to grant, as a matter of discretion, a petition for
,

review of a Licensing Board order, the Commission gives due weight to the
existence of a substantial question with respect to considerations set out in 10

C.F.R. 5 2386(b)(4). The considerations set forth in section 2.786(b)(4) are:
(i) a clearly erroneous finding of fact; (ii) a necessary legal conclusion that is
without governing precedent or departs from prior law; (iii) a substantial and
important question of law, policy, or discretion; (iv) a prejudicial procedural
error; and (v) any other consideration deemed to be in the public interest.

i lhe Licensec argues, in essence, that three of the five considerations enu-
merated in section 2386(b)(4) exist here, asserting that the Licensing Board

,
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based its decision on clearly erroneous findings of fact, legal conclusions with-
out precedent, and prejudicial procedural errors. Licensec's Petition for Review
at 1. %c NRC Staff disagrees. According to NRC Staff, Licensce's arguments
are not supported by the record developed in this proceeding and there exist
no significant questions that would warrant Commission review. NRC Staff's
Answer Opposing Licensce's Petition for Review at 4

We agree thm the Licensec has failed to identify clear error or other substantial
questions of law or policy that would warrant Commission review. Review of
Licensec's assertion that the Licensing Board should have applied the " clear and
convincing" standard rather than the preponderance-of the-evidence standard
in this case is not essential to resolution of this proceeding. The Licensingi

Board specifically pointed out that all of its findings were supported by clear
and convincing evidence. LUP.92-25, supra,36 NRC at 186. Moreover, the
Licensing Ikiard's decision includes a detailed analysis, including numerous
cites to the evidentiary record, in support of its findings. The Licensee has
not demonstrated, and we do not find, any reason to take review of this
determination.

The Licensee also suggests that the Licensing Board applied an erroneous
standard in determining the extent of an employcr's liability for willful acts
of its employees. Licensee argues that Mr. Roudebush should not have been
hcid responsible for the willful acts of the RSO, Mr. Hosack. Ilowever, the
Licensing Board's decision contains ample support for revocation of PSI's
license, especially in light of Mr. Roudebush's own willful acts, his panicipation .,-

and acquiescence in a number of the violations, and his untruthful testimony
during an NRC investigation and before the Licensing Board.' Marcover, we
do not see any substantial question with respect to the adequacy of notice
to the Licensec of the charges leveled against him. De Licenscc has had a
full opportunity to defend against the Staff's orders. We believe that license
revocation is authorized by law and was well within the Staff's discretion.

i

!
1

I uus, w leave for anoda day our aview of the qucation of whether a ticense may be nvuked based solely on
wdlful. debberste acts of an employee irmprctive of the enphiyer's cundat
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For the reasons stated above, the Licensec's petition for review of the i
ILicensing floard's Final Initial Decision, L. IIP-92-25, is denied.

It is so ORDERED,

For the Commission,2

JOlIN C. IIOYLE
Assistant Secretary of the

Commission

'

Dated at Rockville, Maryland,
this 1st day of December 1992.

,

,

!

-

,

i
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L
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y

i

,

2 Oiairman Selin was not presens for the affirmatmu uf thu onter. If he had hocm pesein, he mndo have affttmed
it.
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Cato as 30 tJRC 355 (1992) LBP-92 35

UNITED STATES OF AMERICA,

tJUCLEAR REGULATORY COMMISSION
,

ATOMIC SAFETY AFID UCEtJSlf1G BOARD PANEL

Before Administrative Judges:

G. Paul Bollwerk, Ill, Prosiding Officer
Dr. Richard F. Cole, Special Assistant

in the Matter of Docket No. 70-135-DCOM

(ASLDP tio. 92-667-03-DCOM)
(Decommissioning Plan)

(Materials License No. SNM 145)

DABCOCK AND WILCOX
(Apollo, Pennsylvania Fuel

Fabrication Facility) December 10,1992 .,. .,

'Ihc Presiding Officer denics a motion for reconsideratic.: of LDP-92 31,36
NRC .255 (1992), finding the movants failed to establish that decision denying
their motion for a stay was in error.

HUI.ES OF PRACTICE: INFORMAL llEARINGS (MOTION FOR
RECONSIDERATION); MOTION FOR RECONSIDERATION

in accordance with 10 C.F.R. 562.771, 2.1259(b), a dissatisfied litigant
in a 10 C.F.R. Part 2 Subpart L informal adjudicatory proceeding can scck
reconsideration of a final determination by the Commission or a presiding officer
based on the claim that the particular decision was erroneous.

4

!RUI.ES OF PRACTICE: MOTION FOR RECONSIDERATION

A movant seeking reconsideration of a final decision must do so on the
'

basis of an elaboration upon, or refinement of, arguments previously advanced,

355
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generally on the basis of information not previously available. See Central
Electric Power Cooperative, Inc. (Virgil C. Summer Nuclear Station, Unit 1),
CLI 81-26,14 NRC 787, 790 (1981); Tennessee Valley Authority (llartsville ,

Nuclear Plant, Units I A,2A, IB, and 2B), ALAB418,6 NRC 1,2 (1977). j

!

RUI,ES OF PRACTICE: MOTION FOR RECONSIDERATION

A reconsideration request is not an occasion for advancing an entirely new
desis or for simply reiterating arguments previously proffered and rejected. See
Swr.mcr, CLI-81-26,14 NRC at 190; Long Island L.ighting Co. (Shorcham
Nuclear Power Station, Unit 1), CLI-88-3,28 NRC 1,2,4 (1988).

RULES OF PRACTICE: INTERVENTION (INTEREST)

Individual legislators who seck to participate in NRC adjudicatory procccd-
'

ings have standing to do so if they can show their personal interests are impacted
by tic particular licensing activity at issue; they do not have standing to rep-
resent their constituents' interests generally. See Combustion Engineering,Inc.
(llematite Fuel Fabrication Facility), LBP-89-23,30 NRC 140,145 (1989).

4

,

RULES OF PRACTICE: INFORMAL llEARINGS (PREMATURE
FEQUEST FOR STAY OF AGENCY LICENSING ACTION)

Although a hearing petition regarding a materials license amendment request
generally can be filed as soon as an amendment application is submitted to ;

the agency, a request for a stay relative to that amendment application is not
appropriate until the Staff has taken action to grant the amendment request and
to make the approved licensing action effective. See 10 C.F.R. Il2.1205(c),(I),
2.1263. See also Lemg Island Lighting Co. (Shorcham Nuclear Power Station,
Unit 1), CLI-91-8,33 NRC 461,468 (1991).

RULES OF PRACTICE: INFORMAL llEARINGS
(CONSIDERATION OF 10 C.F.R. I 2.206 PETITIONS)

A nonadjudicatory request for relief under 10 C.F.R. 9 2.206 generally is not
a matter within the province of a presiding officer in a Subpart L adjudicatory
pmceeding.

!

!

,
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MEMORANDUM AND ORDER ,

(Denying Petitioners' Request for
Reconsideration of Stay Denial Order) t

In a November 22, 1992 submission,8 individual petitioners James and
liclen llutchison, Virginia Tro72i, Cynthia Wrosick, and William Whitlinger ,

(Petitioners) have requested reconsideration of LBP-92-31,36 NRC 255 (1992).
In that memorandum and order, the Presiding Officer denied the Petitioners'
October 9,1992 request for a stay of decommissioning activitics authorized
under Amendment No. 21 to the 10 C.F.R. Part 70 license of applicant Babcock
& .Wilcox (B&W) for its Apollo, Pennsylvania fuel fabrication facility. As-
they did with respect to the stay requNf, a submissions filed December 4, ,

1992, B&W and the NRC Staff have cha!cag die Petitioners' reconsideration
request.2

'

in accordance with 10 C.F.R. 652,771,2.1259(b), a dissatisfied litigant in
a Subpart L proceeding can scck reconsideration of a final determination by
the Commission or a presiding officer based on the claim that the particular
decision was erroneous. A movant seeking reconsideration of a final decision
must do so on the basis of an elaboration upon, or refinement of, arguments
previously advanced, generally on the basis of infermation not previously
available.5 Against the backdrop of these controlling principles, it is apparent that i

the Petitioners' reconsideration entreaty fails to demonstrate that the Presiding
|Officer's stay denial determination was in error, and so must be denied.' "

|
;

P

!
r

'I
~

I hiimea Rapest Rermnidersnan (Nov. 22,1992) [bemnsfter 1%tammers' Reconsideradon Rapest).
2 g,, go,,,,.a opposition to Re pest for Reamaidersdon (Dec,4,1992) [hemnafter Ucensce*a Reconsidersnan |

=

Respmach NRC siaff Ressmse to 1%ddoners' Request for Reconsideradon (Dec. 4,1992) [ hereinafter stafr's
~

Recorwiderasm Responsel. ;
3 See Cecral flectric Power Cooperariw. /ac (Virgil C. summer Nucicar sudon,(Jnit 1) CU 8126,14 NRC '

787,790 (1931); Temaassee falley Awho,ity (llartaville Nuc! car Piant, Unita 1 A 2A. ID, and 2B), Al.AB418,6

NRC 1. 2 (1977K J
*In ountesting the reutioners' remesidastion request. daw and the stafr lodge the general excepdass that (1) s

all the docimientary matesials submitted in support of the Ittitionca' request, wuh the possible exceptum cf the I

newspaper article that constituta Enhbst J, should be disregarded as a basis for reconsideradon because they
wm in existenre and could have been prwided in support of their stay matum, and (2) the 1%titWnces again
have failmt to pnwide affidavits in surpon of the ractual allegadona contained in this eshibits. See Ucenses's
Rewnsidersnan Rosymse si M; stafra Remnaidmdon R.spmse at 3,14. Iloth objections prwide additional
smunde for denying ihe Peu6mers' mxmsider:6m requent. Moreover, a nunhet or the Pudsmers' claims ex me ,

perilously close to twlaung the praert that a reconsiderstmn request is not an occasion for advancing an annmly i

new thesis or fte simply rutersdng argaments prevmusly prufrered and reacted. See Se,uner, CU 81 26. 14
NRC at 790, Ioag Islead Ught Co. (Shcseham Nuclear Power Sta6an, Umt 1). 0185-3,28 NRC 1. 2,4 ,

(1988). Nmetheless, es is explained h(rs, n also is apparent that the Pennoners' reconsideration claims and the
accrenpsnying eahibats fail in dommrtreie th i the Presuting officer's stay demal decasaan was erroneues.
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I. TIMELINESS ISSUES ,

A. licaring Petition Extension Request

in LIlP-92-31, the Presiding Officer found the Ictitioners' stay request was
untimely because (1) it was not filed within the time limits specified in 10 C.F.R.
5 2.1263, and (2) the Petitioners had not made a specific request for an extension
of the filing deadline.5 Regarding the second point, as an exampic that at least ;

some of the Petitioners apparently are aware that extension requests must bc )

specific, in a footnote the Presiding Officer referenced letters dated September
28,1992, and July 21, 1992, from petitioner Virostek to the NRC Office of
the Secretary and the Staff, respectively, concerning an extension of the date
for filing a hearing petition.' De Presiding Officer further observed that this
particular extension request was moot because the Petitioners, including Ms.
Virostek, had filed a timely hearing request.

In seeking reconsideration, the Petitioners now claim that the stay deniai - .

decision inaccurately characterited petitioner Virostek's extension request as
moot? De exact basis for their quarrel with this finding is not altogether clear.
Nonetheless, it is apparent that the hearing petition extension request provides

!

no support for the Ittitioners' argument that their stay motion was timely. As
was noted in LIIP-92-31, this extension request did not contain any reference to |

a stay or an extension of the time for filing a stay.8 Moreover, as was explained j

in LBP-92-31, the extension request clearly is moot? ;

.o-

II. " Cease and Desist" Request

Also on the issue of timeliness, the Petitioners now present a May 11,1942
letter written by petitioner IIelen liutchison to a member of the Staff asking
that the i.gency order B&W to "cr ase and desist" from its apparent intent to use
certain crushing technology in d: commissioning activities at the Apollo site.88

!

8 % NRC et 26142.
*fd. at 262 rol1; see 1%tumers' Reamsideretum Request, enh. A.
7 ,, ggg ,,. g g ,g, q, ,, 3,

,g
l8 San % NRC at 262 n.ll.

85n id. la this resord, the Peudaners sacrn to suggest that peutumer V4rostek's estensica request has some
contmumg vitahty because it was made m behalf of her rmatituents in her rtde as a borough councilwoman.

a

'

i Sen ikin<miers' RecmaWersdon Request at 1. IndivWual legisistors who seek to participale in NRC edjudicatory
|pa,r.eedmgs have stattdmg to do so ir they can show their personal interrsts are unpacted by the perucular litznsing
i

amivity at lasue; they do not have standmg to represcru thcar cmstituents' intercats generally. See Combartwa
l

fasiar<rias, lac, (llemstac Fuel Fabricadm Facihty),l.BP 89-23, so NRC 140,145 (1989). By the same trAen,
peuunner Vuostch's request to catend the date for f,hng a hearing petitum need be cmsidered no more than
an enumsion request un her own behstf as an intemned indmdual As a ceaequence, when she filed a umely
heanng puGon almg mih the other indmdual petitumes, her estmaion sequest was smdered mout.
185n Petiuoners' RarmsWersuon Request at 1. eak. B.

l

I
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'Ihc Petitioners' unstated premise is that, whatever the status of their October
stay filing, this May correspondence is itself an operative, timely stay request. ,

iAhhough a hearing petition regarding a rnatcrials license amendment request
generally can be filed as soon as an amendment application is submitted to
the agency, a request for a stay relative to that amendment application is not ,

-|appropriate until the Staff has taken action to grant the amendment request and
to make the approved licensing action effective.u In this instance, the April 15,
1992 B&W license amendment application that ultimately was granted by the
Staff as Amendment No. 21 was pending but wlapproved at the time of the May
1992 letter. 'Ihcrtfore, even if petitioner ilutchison's letter can be considered a
stay request under 10 CF.R. 5 2.1263, which is not at all apparent, that request'

was altogether premature and so without effect.n
,

1

11. SUFFICIENCY ISSUES

In addition to these timeliness matters, the Petitioners also challenge certain
'

facets of the overall conclusion in LBP-92-31 that they failed to make a sufficient

showing under the four-factor test specified in 10 C.F.R. 55 2.788 and 2.1263, so ;

ias to establish their entitlement to a stay. The Petitioners' additional arguments
are addressed as they appear to relate to each stay factor.

A. Factor One - Likelihood of Success on the Merits .,-

In attempting to establish a case under the first factor-likelihood of success
on the merits - in support of their initial stay request the Petitioners made i

several broad claims regarding onsite and offsite radiological contamination and |

onsite chemical contamination. They asserted that these allegations established a [
likelihood that they would prevail on their charges that the Staff's Environmental |

Assessnunt (EA) was inadequate to meet the requirements of the National
Environmental Policy Act of 1969 (NEPA). In LBP-92-31, the Petitioners'
showing with regard to each of these allegations was found to be inadequate to

H ,e 10 C.F1 Il 2.1205(c-). (n. 2.1261544 alee Long IslanJ LigAssar Ca. (shmeham Nuclear Power statmn.3
Unit 1), CtJ-914. 33 NRC 461,468 (1991).
UBecause a hearing petition was not riled reladve to B&W's amendment apphcadan until hly 1992, to affurd
audi a canamsdon to petitioner flutddsWs May 19921euer would mandate an addinans! findmg that in aume
cinnanstanca sutenissim of a stay request can initiate a Subpert L adjudicatory proceeding _ Compare 10 CF.R.

I 2.202(c)(2)(i).
B&W also appears to suggest that tamuse petiuoner llutchieds leuer was not directed to the Exo utive

Diremr for operstaana or the thrector of the Office of Nuchar Material Safety and Safeguards. its does not;

consutute e pnper request for relief under 10 C.FA (2.20tk See Licensee's Recoruideratim Response at 7.
Nonethelces, even if h were, sodi s nonadjudicatory request generally is not a matter within the pnwinos of a'

pnedmg offica in a subpart L edjudsatory pueruling
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meet their burden under this factor.15 With the caveat that the Presiding Officer
was " mis [ledi" or was "not aware" of certain information, the Petitioners now
present additional information concerning each of these matters that they contend
mandates a different result.

The Petitioners first challenge the validity of information presented by B&W
and the Staff indicating that sewage plant contamination was attributable to
naturally occurring uranium or atomic weapons testing-related cesium rather
than the Apollo facility. They assert that the assessment by the Pennsylvania
Department of Environmental Resources (PADER) relied upon to support this
conclusion did not address all tests conducted.3' They also cr"end that certain
statements by a PADER official reported in a local newspaper contradicted that
conclusion.

A footnote in LBP-92-31 made note of a B&W-provided November 18,
1986 letter from the Director of the PADER Buau of Radiation Protection to
petitioner Virostek.85 In that letter, the director declared that, with reference to a
PADER Bureau of Air Quality Control (BAQC) report analyzing May 7,1986 air
and water samples taken from the local sewage treatment plant,"[t]he radioactive
component of gas emissions from the plant does not indir .te an accumulation of
radioisotopes beyond the range of what can normally be expected from natural
causes" and there is "no evidence that B&W plant is responsible for dumping iuiy
radioactive waste into the sewage sysam."26 'Ihe Petitioners now suggest that
because the BAQC report referenced in the November 18 letter also indicates
that some water sampling was done on May 13, 1986, the PADER bureau ,

,

director's letter does not support the Presiding Offaccr's conclusion in LBP-92-
31 'diat the test report indicates "nothing more than the presence of naturally
occurring umnium or atomic weapons testing-related cesium."27 *

Although the Petitioners are correct that some water sampling tests referenced
in the BAQC report were conducted shortly after May 7, from all appearances
the conclusions drawn by the PADER official in his November 18 letter were
with respect to the report as a whole. What the Petitioners attempt to talel as
a substantive omission apparently is no more than an incomplete citation.88

So too, the Petitioners seek to attach unwarranted significance to the state-
ments attributed to another PADER official in a newspaper story regarding
the BAQC report. The official, identified as a regional air pollution control >

See 36 NRC at 264-65.
3'Saa Pirationers' Reconsideration Request at 1-2, exha. D & E.

ISSee 36 NRC at 265 n.28.
I'l%tidmer's ReconsideraGon Request, exh. D (emphasis ic ongmal).
87 36 NRC at 264.
IsThe soun:e or this misettadon may he the report itselr, whidi on the cmer sheet prwided by the Ptsideners
indicates a * test date" of May 7,1992. Sen 1%:inoners['] Reply so Oppmidon Respmscs Requesting Immediate
Cessation d Gesnup Acuvities (Oct.29,19921 exh. A. st 1.
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;engineer, is quoted as saying that water samples from the sewage treatment
facility contained radioactivity that "could have come from the plants."'' IIis ,

reported statement, however, does not specifically attribute the contamination i

to the Apollo facility, as opposed to the nearby B&W Parks Township facility |
that also has been identified as a possible contamination source. Moreover, his {
declaration must be read in light of his overall conclusion that there was no ev-
idence of contamination to the sewage treatment facility in excess of regulatory j

limits. Consequently, this unsworn press nport is insufficient to establish any j

likelihood of success on the merits. |
De Pentioners also contest the finding in LBP-92-31 that, based on B&W ;

and Staff analyses of the sampling information submitted by the Petitioners in
- i

support of their stay request, it appeared that any radiological contamination
[;existing on the property of petitioner Virostek or another local citizen was at-

tributable to naturally occurring uranium or cesium deposition resulting from ;
;

j atomic weapons testing."la seeking reconsideration, the Petitioners now refer.
ence an undated health and training manual prepared by a company that formerly ;

.;

operated the Apollo facility and assert it demonstrates that cesium-137 is an on- !

site, and thus presumably offsite, contaminant." The Petitioners also cite a June !

1957 survey on background radiation levels in and around the B&W site and a
Septeminr 1988 Staff letter describing soil sample surveys made during 1980
on Apollo area farms.22 Dey contend that this information on background lev- |

)els should have been considered in determining whether the rPorted offsite
contamination was, in fact, consistent with atomic weapons tes. sng deposition.23 ;'

,

In addidon, the Petitioners maintain that the B&W and Staff conclusions are !

not consistent with a May 1987 report prepared for a local union purportedly i

showing a number of " hot spots" in the town of Apollo.84 f#

De Pentioners' claim regarding the training manual reference to cesium !

is misdirected. He manual does no more than list cesium as one of the |
radioisotopes that could present significant hazards from reactor or atomic

'

weapons accidents. It provides no evidence that any offsite cesium deposition ;

Iis attributable to the Apollo facility, as opposed to weapons testing.
|The same is tme for the Petitioners' exhibits relating to prior background

testing. As B&W notes, the 1957 survey is of questionable utility because it )
was done using older testing techniques that render it incompatible with newer
soil analyses regarding the facility.25 Funher, even that early survey supports ;

i
8%twners' Reconsider:6on Request, cah. F. 1

,

# ee M st 2S
21 g,, g , ah. F.
22 Ses M, c.ahs. o R I

23See M st 2.

"See M at 2.enh. L r

2S g,, g3c,,,,,.s Remnsider:6an Res;wse at 13 n1 i

P
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the basic B&W and Staff thesis; the authors of the survey declare that an |
*

increase in background levels over time might occur not because of facility
operatian but because of bomb testing and other programs.26 As to the 1980
soil survey, the Petitioners have presented nothing that would indicate that its
results are in anyway inconsistent with the B&W or Staff explanations of the ia

i soun e of any radioactive materials on these particular offsite properties? Dus, |
.

neither of these :$ibits provides any compelling information suggesting that ;
*

the Presiding Officer was in error in concluding that the Petitioners failed to !

establish a likelihood of prevailing on the merits of their claims regarding onsite ;

,
or offsite contamination. }

| With regard to the union report on purported " hot spots," the short excerpt i

from that document provided by the Petitioners indicates that B&W, under NRC i

isupervision, was then taking steps to identify and clean up contaminated areas
near the Apollo facility and elsewhere in the town of Apollo.2: The report
also states that the NRC was giving close attention to the matter of offsite

{|contamination. It does not, however, provide any details indicating how, when,
or where the " hot spots" were discovered, the level of contamination exhibited at

,

the " hot spots," or the methodology used to conclude that the " hot spots" were |
the result of activities at the Apollo facility. Ultimately, the report excerpt is |

equally supportive of the B&W and Staff positions that any offsite contamination I
problem have been addressed. As such,it is hardly sufficient to establish that the |

Petitioners have a likelihood of success on the merits of their claims regarding [
such contamination. :

,

Finally, the Petitioners assert that information not previously available to !
'the public demonstrates that the Presiding Officer's conclusions in LDP-92-31

concerning chemical contamination are invalid? He information they provide is '

local newspaper anicles, dated November 7 and 11,1992." These press reports
state that the Environmental Compliance Organization (ECO), an organization
acting as a technical counselor to a local citizens advisory group, has raised ,

concerns about onsite toxic chemical contamination and cleanup and is urging i

Environmental Protection Agency (EPA) involvement in the decommissioning
process for the Apollo facility.

Assuming (contrary to the continuing assertions of B&W and the Staff 21) that
the NRC has jurisdiction over any of the Petitioners' concerns about Amendment

- :
2%,, ,i gg;on,,,. Reconsiderade Request. exh. o.e ,

Uln fact, as B&w points out, the staff's EA Ascussion regarding badground levels in the Apollo arca. which
is suported by histancal evidence datmg bed to 1968 - sorne 15 yurs before the Apollo racility ceased ,

opersuons - inacates that rad.adon Irvels outsade the immedate sne have shown no increase. Sss licensee's |
'

Reconsiderade Rosymse at 13-14
2s See Paidoners' Recons &radun Request. exh.1. !

2'3se 44 at 2. i
"Ses id, enh. L t

!33See licensee's Reconsideranun Rcsponse at 16, stafr's Reoansideadon Response at 13.
+
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No. 21 relating to nonradioactive chemical wastes, this unsworn press material ;

is inadequate to demonstate their likelihood of success on the merits of those ,

claims, in response to the Petitioners' reconsideration request, B&W has i

provided a copy of a December 2,1992 letter from the General Manager of |
'B&W's Nuclear Endronmental Services division to ECO's president.32 This
'

correspondence ov'. lines B&W's decommissioning plan as it relates to chemical
issues and challenges the validity of the 1990 hydrogeological testing program ,

whose results ECO relies upon for its apparent conclusion that there is significant ,

fhazardous chemical contamination onsite. According to the December 2 letter,
the results of the 1990 program, which utilized test wells that were not properly |
developed for sampling, has been called into serious question by followup |

,

programs in 1991 and 1992 indicating that onsite soils do not contain hazardous
constituents above the characteristic levels defined in EPA regulations. When !

considered in this context, the Petitioners' newspaper articles are insufficient to (
establish a likelihood of success on the merits of their chemical contamination- !

related claims.

i
:

11. Factor Two -Irreparable Injury |

Relying upon uncontroverted B&W evidence that cleanup activities had [
-!resulted in no radiological releases above regulatory limits, in LBP-92-31, the

Presiding Officer concluded that the petitioners had failed to make a showing i

establishing any basis for their claim that they would suffer irreparable injury |,

because of their exposure to contaminants from the decommissioning process.
The Petitioners now contend that this conclusion was erroneous. As the basis for j

this claim, they reference monitoring data covering the nine-month period from j

Janaary through September 1992 that they assert establishes there were missing ;

radiation monitors at the Apollo site as well as missing monitoring data.33 ;

In its response, B&W acknowledges that some monitoring data are " missing" |

to the extent that, from time to time, a monitor rnalfuncdons or otherwise '!

does not provide useable information." Nonetheless, the data submitted by the ;

'

Petitioners indicate that during the nine-month period involved, on average,
the nine environmental stations scattered in and around the Apollo facility *

collectively functioned over 97% of the time." Moreover, the specific monitoring
data submitted by the Petitioners regarding soil processing operations and
environmental dosimetry indicate that during the periods covered by these i

i
4

32 ,, gjg,,,,,.s Reconsideranan Resparse, snach.1.3
33 see Pisidones' Reco mider 6an Request at 1. exh. C. [

'

"See tacensee's Recormiderstim Response at 9.
"See Paunanes' Racesuddersdan Regucst, exh. C st 1 (rshle 2). Of the 21 instances or monnor anstfuncuana ,

schected in the data submmed by the Peunonem, mly two laned Imges than raut d:316, with the longest being j
'

sin days. Sea id. Most snannor misges lasted two or thme days.
!

J !
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data any releases resulted in very small fractions of maximum permissible [

concentrations." nis is not evidence sufficient to establish irreparable injury ,

that is both '' great and cenain.""
,

C. Factor Three -Ilarm to Other Parties ,

in his fmdings relative to the third stay factor of harm to other partics, the f
Presiding Officer concluded that it was proper to consider (1) the uncontroverted j
showing of B&W that it would sustain a minimum of $790,000 in shutdown,

'

demobilization, and remobilization costs if a stay was granted; and (2) B&W's
showing, supported by the Staff, that if cleanup is delayed beyond December ;

31, 1992, under the provisions of the Low-level Radioactive Waste Policy ,

Amendments Act of 1985, B&W likely would face significantly higher disposal j
costs at the South Carolina, Nevada, and Washington sites for waste at levels i

*
above 2000 picoeuries per gram (pCi/g) of uranium." The Petitioners now assen
that, because of the size of B&W and its associated entities, as well as 29 million -[
dollars in taxpayer funds being utilized in the cleanup efforts, these expenses

iare insignificant. In addition, they contend that B&W failed to establish that it
will face significantly higher disposal fees on January 1,1993, at the Envirocare i

site in Utah where disposal of the bulk of the decontamination material (i.e.,
material at levels between 30 pCi/g and 2000 pCi/g) is to take place."*

There may well be instances in which the ability to pay is a significant factor 1

in determining whether a litigant will suffer substantial economic harm from the ..

grant of a stay. This, however, is not such a case. In this instance, stay-related
costs of at least $790,000 are an appreciable figure. Moreover, as B&W notes, -

'

this figure covers shutdown, demobilization, and remobilization costs. These
costs, which the Petitioners have not challenged, would have to be absorbed ,

by B&W regardless of whether Envirocare increases the amount it charges for
disposal services. ,

D. Factor Four - Where Does the Public Interest Lie

Regarding the final factor - where does the public interest lie - in their ;

reconsideration request the Petitioners simply repeat the assertion made in their .

initial stay . motion: The public interest lies in following the law and ensuring -

!

I
t

"See id, exh. C. at 2-4.
37 See C1,,eload Elecesc faminadag Co. (I%rry Nuclear Power Plant. Units I and 2). AtAB.820,22 NRC 743 j
747 (1985).
# s<a IEP-92-31. s6 NPJC at 26647. 1

IM See INzinmers' Reconsideration Request at 3.
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;

that there is a proper cicanup process for all onsite and offsite contaminants." i

While this general statement undoubtedly is true, as was noted in LUP-92-31, i

it is unavailing when compared to )
i

i I

the showing by B&W and the Stali that the present cleanup actions meet all regulauary
requirements and will resuh in the removal of a substandal volume of contaminated nuterials i

frorn Apollo for disposal in hcensed waste facilities, (whicht is consistent with what the
Commissian recently has recognimi as the public interest in seeing that the site is promgtly
and effectively rernediated."1

Thus, the Petitioners have not put forth any information that gives.cause to f
reconsider the determination in LBP-92-31 regarding this factor. ;

!

For the foregoing reasons, the Petitioners' November 22,1992 request for |
reconsideration of LBP-92-31,36 NRC 255 (1992), is denied. |

It is so ORDERED. ,

G. Paul Bollwerk, Ill
ADMINISTRATIVE JUDGE |

:
Bethesda, Maryland
December 10,1992 ,

!
!.,-

!

!

!

;

I

~t
I

i

;

!

*sua ,

41 36 NRC at 2(.3 (footrv>tc omtued).
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Cite as 36 NRC 366 (1992) LBP-92-36 ,

i

UNITED STATES OF AMERICA |
NUCLEAR REGULATORY COMMISSION

'

i

ATOMIC SAFETF AND LICENSING BOARD

i

Before Administrative Judges:

i
Robert M. bzo, Chairman !

Harry Foreman ,

Ernest E. Hill !

In the Matter of Docket No. 30-16055-OM ,

(ASLBP No. 87-555-01-OM) i

(Decommissioning Order) ;

ADVANCED MEDICAL SYSTEMS, INC. ,

(One Factory Row, ;

Geneva, Ohio 44041) December '4,1992 ,, ,

1

i !
i

In this case the Atomic Safety and Licensing Board dismisses the proceeding
for the lack of a controverted issue. ,

,

A

i

!
MOOTNESS OF CONTROVERTED ISSUE: DISMISSAL OF
PROCEEDING

In an enforcement proceeding, once the licensee has voluntarily complied
iwith the Staff's enforcement order requiring cleanup and decontamination of
'

the licensce's byproduct materials facility, the controverted issue upon which'

a proceeding may be based - whether the order was justified - has become
|moot.
!
,

e

.

'
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.

i

MEMORANDUM AND ORDER |
'

(Dismissi'ig Proceeding)

|

On July 23,1987, and again on November 3,1987, the NRC Staff issued two
| immediately effective, license modification orders' demanding that Advanced

Medical Systems, Inc. ("AMS") begin cleanup and decontamination of its
byproduct materials facility located in Cleveland, Ohio. These orders were j

issued by the Staff because contamination and radiation levels were found to be i

" excessive and increasing" during Staff inspections of the facility, and because |
AMS failed to start cleanup and decontamination activities as scheduled in the j

first of the two orders.2 .j
At the initial prehearing conference in this proceeding, an agreement was

reached with counsel for AMS to hold the proceeding in abeyance pending
5 +

satisfactory resolution of decontamination activities at the AMS facility It now
appears that AMS's decontamination efforts were successful and that "the Staff |
is satisfied that decontamination operations have been completed, as required by

,

the NRC Orders."' In other words, the issues giving rise to this proceeding are |

now moot. Regardless of this fact, however, Counsel for AMS now demands ;

an evidentiary hearing.5
Our jurisdiction in this matter is established by the nature of the Staff's ;

enforcement actions "[ijf a hearing is requested . . . . the issue to be con. !

sidered at such hearing shall be whether th[ese] order [s] should be sustained."' |

iFor the sake of argument, if Counsel for AMS prevailed in convincing *

the Board that the Director's decisions to issue the decommissioning orders !

could not be sustained, the Board could faCy a remedy, such as staying the
immediate effectiveness of the orders, af.1/o., even more appropriate, vacating,
in essence, the dxommissioning orders so that they would have no effect on ;

AMS. However, the Board's ability to fashion such a remedy, or any remedy in ;

this case, has been extinguished by intervening events. .!
.

I order Moddying tacense. Effecuve immediately, and Demand for Informadan (July 23,1987); Cmfirmatory
order Modifying licaiac, EffecuwJy Immediately (Nov,3,1987) i

2 order of July 23,1987; order d November 3,1987
'

3 ,e Tr. 3s-47.5 '
d iener fmn Causen P. Woodhead, office af the Gmeral Counaci, to sherry J. sunn. Advanced Medical systems
(sept. 9,1991); un m.m leuer fium Charles E. Norelius Director Division of Radauan safety and safeguards, i

; to sherry stein. Advanced Medical systems Qas 23.19927. NRC staff Monon for Termmation aithe Pmceeding [

j (Aug.15.1992) at 3; NRC staff Response in ogynsiuan w AMS' Combined Maion to Deny the stafr's Monon
'

far Termination and Roguest for order Compellms taff Respmse m Intenugatorics (Sept. 22,1992) et 6.s
8 ,s g<aarauy AMs Response w issues Raised by the NRC suff Response in opposinan to AMs' Combined3 1

Monon w Dany the stafr's Monon for Terminanon and Request for order Campelung staff Response to f

interrogasmies (oct.1,1992)e

{ ' order of July 23,1987, et 9 order of Nmember 3.1987, at 6.
,
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;

i
'

As stated previously, over the past 5 cars, AMS has complied, volurtarily, j
3

with the two decommissioning orders. To the satisfaction of the Staff, AMS :

| has completed the cleanup and decontamination of those areas of its facility that |
"

were of concern to the Staff when the orders were issued. We have no other
alternative than to find moot the issue of whether or not the Director's decision
can be sustained. His decision was based on his findings that the AMS facility ' ;

!had excessive and increasing contamination and radiation levels. Now that those
radiation levels have been lowered or cleaned up, there is no controversy left

!
for the Board to hear.7 There being no other litigable issues left for trial, we
find this case to be ended. i

i

ORDER |*

|

1. The AMS Motion " Decontamination Consolidation" (Aug. 29, 1991)
requesting the Board to order the consolidation of three separate proceedings is ,

4

DENIED;'
2. The "NRC Staff Motion for Termination of the Proceedmg"is GRANT- >

iED; and
'

3. This proceeding is hereby DISMISSED.
'

In xcordance with 10 C.F.R. { 2.786(b)(1), Commission review of this Order
may be sought by filing a petition for review within 15 days after service of this ;

Order. Requirements regarding the length and content of a petition for review ,'
~ '

and the timing, length, and content of an answer to such a petition are specified
in 10 C.F.R. 5 2.786(b)(2), (3). ;

a

S

.

!
>
e

t

s

'The mmr.ncss doctrine springs frurn the language in article 111 or the Umted States Constitutmn that bmits .
'

fulcral emut jurisdicuan to " cases" or "contmvemes." his case or enntmversy hmit mandates that quadons be
" presented in an adversary catext and in a form historical!y viewed as capable of resolution through the judicial j
pmcess." F& set v. Cehen. 39211.5. 83. 95 (1968). ;

Circisnstances sornetimes shift during the course of hhgation in a way that ca!1s into question whethat a J

cmcrete dispute between the parties exists any longer. . . . In decidmg whethe changed e-~w
have rundered a case mom, the appropnate question is whether a hvo contmversy between adverse perdes

still exists at the time the court reviews the case.
Cemer for Science in she Public buerert v. Regan. 727 F.2d 1161.1170 (1984). cirms Franks v. Bowman

,

;
Connruction Co.,424 U.s. 747 (1976). See also ram, ball v. Kimbell. 174 115. 158. 162 (1898);lleimrutier e.

e

SsoAss,256 U.S. 359. 361 (1920);Sanb v. Georgia.401 115. 144.148 (1971). Moreover, we do not rmd this
case to be within the exception to the montness rule. $ss Canestfor Sciencs in the Public Insersst. 727 F.2d at j

1170 71,
i

'suxe two of the three proceedings that counsel for AMs sought to consolidate with this oM proccating are
|under review by the Cmurussion. the Board simply lacks the junsdiction to consohdate those pmceedmgs with

any other pmceedung.

;

4
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|
,

it is so ORDElw A

TIIE ATOMIC SAFETY AND
1LICENSING BOARD
i

i

Robert M. Lazo, Chairman j
ADMINISTRATIVE JUDGE

<
,

?

Ilany Rweman |

ADMINISTRATIVE JUDGE ,

!*

Ernest E.11i11
ADMINISTRATIVE JUDGE I

Bethesda, Maryland
December 14,1992 ,

|
-:
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Cite as 36 NRC 370 (1992) LBP-92-37

UNITED STATES OF AMERICA ;

NUCLEAR REGULATORY COMMISSION ;
>

!

ATOMIC SAFETY AND LICENSING BOARD [

!

Before Administrative Judges: )
i
i

Morton B. Margulies, Chairman <

Dr. James H. Carpenter .I
fDr. Peter S. Lam
,

i

in the Matter of Docket No. 50-446-CPA

(ASLBP No. 92-668-01-CPA) >

(Construction Permit Amendment) >

TEXAS UTILITIES ELECTRIC
COMPANY, et al. ,

(Comanche Peak Steam Electric .,

Station, Unit 2) December 15,1992
:

The Licensing Board denies petitions for leave to intervene and to hold
hearings on the grounds that Petitioners did not have the requisite interest for

i
standing as required by 10 C.F.R. 0 2.714(a)(1) or Petitioners have failed to file
an admissible contention as required by 10 C.F.R. 6 2.714(b)(1).

!
!RULES OF PRACTICE: STANDING TO INTERVENE

Petitioners' claims of injury based on alleged violations of employment rights
do not provide the requisite interest for standing in an application proceeding ,

to extend the construction permit completion date for Unit 2 of the Comanche |

Peak Steam Electric Station. ;

t

RULES OF PRACTICE: STANDING TO INTERVENE
!Petitioners' claims of injury based on allegations that they were denied the
!right to appear as witnesses in a prior proceeding to extend the construction
|

370 )
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completion date for Unit 1 of the Comanche Peak Steam Electric Station do not
provide the regtdsite interest for standing in the subject application proceeding.

2 RULES OF PRACTICE: ADh11SSIIIILITY OF CONTENTIONS

A contention filed in an application proceeding to extend the completion date
of a construction permit is not admissible where it does not directly challenge
the Applicant's alleged good-cause justification for the delay. Petitioners'
allegations of corporate wrongdoing do not show that a genuine dispute exists
with the Applicant on its justification for the delay.

RULES OF PRACTICE: AD511SSilllLITY OF CONTENTIONS

Petitioners' contention is inadmissible under 10 C.F.R. 62.714(b)(2)(iii)
where the contention fails to contain sufficient information to show that a genuine

dispute exists with the Applicant on a material issue of law or fact and does
not include references to the specific portions of the application that Petitioners
may dispute.

MEMORANDUM AND ORDER
(Ruling on Intervention Petitions

and Terminating Proceeding) -

I. INTRODUCTION

We have before us for consideration two joint petitions for leave to intervene
and to hold a hearing in the matter of the February 3,1992 request by
Texas Utilities Electric Company (Texas Utilities) to amend Construction Permit
CPPR-127 for the Comanche Peak Steam Electric Station, Unit 2, by extending
the construction completion date from August t 1992, to August I,1995. In
tids Memorandurn and Order, we decide to deny the petitions and terminate the

proceeding.
The petitions were filed in response to a June 23,1992 NRC Staff (Staff)

" Environmental Assessment and Finding of No Significant Impact" for the
requested extension, which was published in the federal Register on June 29,
1992. 57 Fed. Reg. 28,885. The Commission, on July 28,1992, granted the
amendment on a finding by Staff that good cause has been shown for the delay
and that the amendment involves no significant hazards consideration. 57 Fed.
Reg. 34,323 (Aug. 4,1992). In accordance with Commission practice, if a

371
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;

,

hearing is ordered, a fmal decision on the extension will await the outcome of
the hearing. :

'
The first joint petition for intervention and hearing, dated July 27,1992, was

filed by B. Irene Orr, D.I. Orr, Joseph J. Macktal, Jr., and S.M.A. Hasan. They .
filed a supplement to the petition on October 5,1992, containing a contention. ;

Texas Utilities and Staff filed responses seeking denial of the petition and ;

contending that the Petitioners have failed to provide any supporting basis' for .
the contention. Petitioners filed additional pleadings dated November 15 and
17, 1992, which Texas Utilities and Staff oppose. We rule on those pleadings

"

in this Memorandum and Order.
The other joint petition, dated July 28,1992, was filed in behalf of Sandra

Dow 1Ang, R. Micky Dow, and Disposable Workers of Comanche Peak Steam
Electric Station. The request for intervention and hearing was opposed by
Texas Utilities and Staff in responses dated August 14 and August 18, 1992,
respectively.

In response to our order setting October 5,1992, as the date for filing
amended or supplemental petitions, the Dows filed a motion for an extension
of time and for a further filing schedule. By Memorandum and Order, dated ,

October 9,1992 (unpublished), we denied the request for lack of a credible |
reason and good cause. R. Micky Dow filed a motion for rehearing, dated

'

November 10, 1992, which is opposed by Texas Utilities and Staff. In this |

Memorandum and Order we rule on the motion. |
|

.c

11. Tile APPLICATION !

c

By letter dated February 3,1992, as supplemented on Mamh 16, 1992, !
'

Texas Utilities requests, pursuant to 10 C.FR. 5 50.55(b), the extension of the
construction completion date of CPPR-127 from August 1,1992, to August 1,

'

1995. As good-cause justification, Texas Utilities states that it was anticipated
that there would be a 1-year suspension in construction beginning in April j

"

1988. 'Ihe purpose was to allow the permit holder to concentrate its resources
on completion of Unit 1. However, Unit I was not licensed until February
1990 and Texas Utilities did not resume significant design activities for Unit 2
until June 1990. The delay was needed to complete construction and startup of
Unit 1.

Texas Utilities also relied on the NRC's previous finding of good cause for
the suspension of construction of Unit 2 based on allowing concentration of
resources for the completion of Unit 1. Staff found good cause for the extension !

t; of the construction pctmit completion date to August 1,1992, premised on Texas
Utilitics' justification that suspension of Unit 2 for 1 year, beginning in April
1988, would allow it time to make modifications that may be required for Unit

372 |
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;
i

2, based upon knowledge gained from the reinspection and corrective acuon ,

program applied to Unit 1. 53 Fed. Reg. 47,888 (1988).

III. PETITIONS FOR INTERVENTION ,

l<

A. The Orr Petition to Intervene [

1, Requisite Interestfor Standing i

The Commission's Rules of Practice provide that any person whose interest
may be affected by a proceeding and who desires to participate as a party shall
file a written petition for leave to intervene.10 C.F.R. Q 2.714(a)(1). Section
2.714(a)(2) requires that the petition set forth with particularity the interest of the 7

petitioner in the proceeding and how that interest may be affected by tre results
of the proceeding, including the reasons it should be permitted to intervene.

B. Irene Orr, D.I. Orr, Joseph J. Macktal, Jr., and S.M.A. Ilasan each claim {
the requisite interest for standing to intervene in the proceeding under the;

provisions of 10 C.F.R. 6 2.714 ,

The Orrs state that they reside at separate locations, within a 50-mile radius ,

of Unit 2, that they eat food produced in an area that would be adversely affected
by normal and accidental releases of radioactive materials from the construction

tof Unit 2 and that they came within Texas Utilities' rate base,
Joseph J. Macktal, Jr., states that he is a former employee of the Comanche |

Peak Steam Electric Station (CPSES) and is currently seeking reinstatement of **

his job. He asserts that he has been personally harmed due to management
misconduct which has also contributed to the delay in the construction of
Unit 2. Petitioner claims he was to be a direct fact witness in a construction $

permit amendment proceeding to extend the completion date for Unit 1. The '!
,

proceeding, Docket No. 50-445-CPA (CPA-1), was settled and dismissed in July ;

!
1988. He asserts that he has information that is relevant to the determ'mation of
Texas Utilities' request to extend the Unit 2 completion date. |

S.M.A. Hasan, a former engineer employed at the CPSES, states that he
was to be a fact witness in CPA-1, but because of the payment of hush i

!money by counsel for the utility to the intervenor he was precluded from
testifying. He claims an interest in exposing the alleged management misconduct
at CPSES which he says resulted in his removal from the CPSES site and directly
contributed to the delay in constructing Units 1 and 2. He asserts a financial
interest in the granting of the amendment request. ,

All Petitioners, without further explanation, claim to te similarly situated as |

the petitioners who were permitted to intervene in CPA-1 and request intervenor |
status on that basis. j'

|

l.
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Neither Texas Utilities nor Staff contests the Orts' claim of having the t

requisite interest for standing. It is clear that their claim of residing within |

50 miles of Unit 2 provides them with the status required for standing.
He same principles apply to establishing standing for a requested extension j

of an existing construction permit completion date as do to an application for a j

new construction permit or operating license. Northern Indiana Public Service
Co. (Bailly Generating Station, Nuclear-1), ALAB-619,12 NRC 558,563-65 ,

(1980).
In the foregoing type of case, a petitioner may base standing on a claim

that he or she resides within the geographic zone that might be affected by an i

accidental release of fission products, lloarton Lighting and Power Co. (South j
Texas Project, Units I and 2), LBP-79-10, 9 NRC 439, 443 (1979). Close ;

!proximity under those circumstances has been deemed to establish the requisite
interest for intervention. In such a case, the petitioner need not show diat the
concerns are well founded in fact Distances of as much as 50 miles have been f
held to fall within the zone. Virginia Electric and Power Co. (North Anna !

Power Station, Units 1 and 2), ALAB-522,9 NRC 54,56 (1979).
The Orrs' claim that they are part of Texas Utilities' rate base does not

provide them with an additional ground for standing. Economic concerns of ;

this kind are best directed to the state regulatory body that has charge of rate j

setting and similar matters. Public Service Co. of New IIampshire (Scabrook
Station. Unit 2), CLI-84-6,19 NRC 975,978 (1984). i

,

Texas Utilities and Staff argue that Macktal and liasan do not have the ,

:requisite interest for standing on the basis of their assertions that they are
former employees who have suffered personal harm caused by management [

'

misconduct They assert that Petitioners fail to meet the two-pronged test used
by the Commission to establish standing to intervene in NRC pmceedings, De ,

test requires a petitioner to show that (1) the action proposed will cause some ,

injury-in-fact to the person secking to establish standing and (2) that such injury {
is within the zone of interests protected by the statutes governing the proceeding.

I Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1 and 2),
'

CL1-76-27, 4 NRC 610, 613 (1976); Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), CLI-83-25,18 NRC 327, 332 (1983). They .

also claim that Petitioners failed to show that the injury-in-fact is concrete and !

particularized, actual, or imminent and is likely to be redressed by a favorable
decision in the proceeding, citing Lujan v. Defenders of Wilditfe, _ U.S. , ,

I
112 S. Ct. 2130,2136 (1992).

.

!We agree that Macktal and liasan have not demonstrated that they have the
requisite interest for standing. Not having shown that they reside or work within
close proximity to the plant they cannot claim, as the Orrs have successfully 3

donc, that they are presumed to have the requisite interest for standing. Under
these circumstances a licensing board will apply judicial concepts of standing.

,
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Pebble Springs, supra. A petitioner should allege in an NRC proceeding an |
'

injury.in-fact that is within the zone of interests protected by the Atomic Energy
Act of 1956, as amended (AEA), or the National Environmental Policy .Act of
1%9, as amended (NEPA). Dis, Petitioners have failed to do.

The claim of personal injury that allegedly resulted from mismanagement I

was not shown to result from the proposed extension of the construction permit '

completion date. Neither was it established that the alleged injury was protected
'

against under the AEA or NEPA. Petitioners' grievances are in the area of
employment rights and would not be redressed by a decision favorable to them
on the issue of the extension of the construction date. A desire to expose ,

the alleged mismanagement is not an injury-in-fact and does not enhance their |
position for standing.

~

Similarly, Petitioners' claim that they were denied the right to appear as
witnesses in another proceeding to extend the construction completion date ,

of Unit I does nothing to provide the requisite interest for standing in this ;

proceeding. Were Petitioners to prevail in the subject proceeding, it would not
redress any alleged harm that was said to result from denying the Petitioners' !

right to testify in the Unit 1 proceeding. Lujan v. Defenders of Wildlife, supra: -|
'Dellums v. NRC, 863 F.2d 968,971 (D.C. Cir.1988).

liasan's claim of a financial interest in the application proceeding does ,

not confer standing under the aegis of the AEA and in the absence of an ;

environmental connection, as here, under NEPA. Houston Lighring and Power ,

Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-582,11 NRC ['
,,

239, 242 (1980). :

No factual or legal justification was provided to grant Petitioners' standing
request on the unsupported claim that they were similarly situated as the
petitioners who were permitted to intervene in the Unit 1 extension proceeding.'

,

We find that Macktal and Hasan have not demonstrated that they have the j

requisite interest for standing, as provided in section 2.714, and that their petition
for intervention and to hold a hearing should be denied.

'
,

2. Aspects |

He NRC's Rules of Prxtice provide that a petition for leave to intervene i

should set forth the specific aspect or aspects of the subject matter of the ]

proceeding as to which petitioner wishes to intervene.10 C.F.R.12.714(a)(2). |
Texas Utilities and Staff in their responses to the Orr petition asserted that |

Petitioners were not entitled to a hearing because they had not addressed the ;

aspect requirements of the regulations. |
'

De issue has been rendered moot by the filing by the Orrs of a supplement
to the petition to intervene which contains a contention they propose to litigate.
he contention sets forth with particularity aspects of the subject matter of the

;
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proceeding as to which Petitioners seek to intervene. ncir pleadings are not
Inow deficient in that respect. De Orrs have met the aspect requirement of

section 2.714(a)(2). ,

;

3. The Orrs' Contention ,

Standardsfor Contentions in Construction Permit Extension Proceedingsa.
,

All contentions must meet the requirements of 10 C.F.R. 62.714(b)(2),
*

amended August i1,1989, which provides:

(2) Each contention must consist d a specific statement of the issue of law or fact to
be raised or controverted. In addidon, the petitioner shall provide the fotlowing information

with respea to each cornention:
1

(i) A brief explanadon of the bases of the mraendon.
(ii) A concise statement of the alleged facts or expert opinion which suport the

contendon and on which the peddoner intends to rely in proving the contendon at the hearing.
together with references to those specific sources and documents of which the petinoner is ,

aware and on whid the petitioner intends to rely to establish those facts or expen opinion.
(iii) Sufficient information . . . to show that a genuine dispute exists with the applicara

on a material issue of law or fact. *!his showing must include references to the specific
'

pordons of the application . , that the petitioner disputes and the supponing reasons for
cas dispute .

?

Further,10 C.F.R. 6 2.714(d) provides that contentions shall not be admitted |
" '

(i) if the contention and supponing material fail to meet the requirements of
tsection 2.714(b), or (ii) should the contention be proven that it would be of no

consequence in the proceeding because it would not entitle petitioner to relief. |
f

In its comments on the amendments to section 2.714 the Commission
& explained that section 2.714(b)(2) does not call upon the petitioner to make [

its case at this stage of the proceeding. The petitioner is required to read the
'

pertinent portion of the license application and to state the applicant's position j

and its opposing view. 54 Fed. Reg. 33,170 (1989). De Commission cited with !
'

approval Connecticut Bankers Ass *n v. Board of Gowrnors,627 F.2d,245,251
(1980), wherein the court stated that "a protestant does not become entitled to an ,

i
evidentiary hearing merely on request or on a bald or conclusory allegation that
such a dispute exists. De protestant must make a minimal showing that facts ,

are in dispute thereby demonstrating that an ' inquiry in depth' is appropriate." i

ne Commission looks to petitioners to specifically fulfill the requirements =

of section 2.714(b)(2). A licensing board cannot infer a basis for a contention. .

!
Arimna Public Service Co. (Palo Verde Nuclear Generating Station, Units 1,2,
and 3), CL1-91-12,34 NRC 149,155 (1991). ,

he scope of a construction permit extension proceeding is limited to i

direct challenges to the permit holder's asseded reasons that show good-cause
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justification for the delay. Texas Utilitics Electric Co. (Comanche Peak Steam |

Electric Station, Unit 1), ALAB-868,25 NRC 912,935 (1987). A petitioner ;

may challenge a request for a permit extension by secking to prove, on balance,
-

that delay was caused by circumstances that do not constitute good cause. ,

Washington Public Power Supply System (WPPSS Nuclear Project, Nos.1 and
2), CLI-82-29,16 NRC 1221,1229 (1982).

The need to evaluate and correct safety deficiencies can be good cause for f

delay in constmetion completion even when those deficiencies resulted from
deliberate corporate wrongdoing. If there was a corporate policy of violating i

!NRC requirements and that policy was discarded and repudiated by the permit
holder, any delays from the need to take corrective action would be delays for
good cause. Texas Utilitics Electric Co. (Comanche Peak Steam Electric Station,
Unit 1), CLI-86-15,24 NRC 397,402-03 (1986).

b. The Contention ,

Petitioners submitted the following contention:

'lhe delay of construction of Unit 2 was caused by Applicant's intentional conduct, which ;

had no valid purpose and was the result of corporate policies which have not been discarded
or repudiated by Applicant.

!

As bases for the contention, Petitioners contend that a significant safety haz- ,

'

ard exists where an applicant has employed and continues to employ corporate
policies aimed at constructing a nuclear power plant in violation of NRC re-
quirements and, as a result of these corporate policies, significant and substantial
construction delays occurred and continue to occur. They further contend that
the applicant has not repudiated or disregarded the corporate policies respon- ,

isible for this delay. As a result, they allege that Texas Utilities is unable to
demonstrate good cause for the delay and the amendment must be denied.

In support of the contention, Petitioners allege that the facts contaired in i

CPA-1, the 1988 proceeding in which Texas Utilities sought to extend the
construction completion date for Unit I to August 1,1988, demonstrate that
a factual dispute exists as to whether Texas Utilities had a corporate policy to
violate NRC requirements that had no valid purpose and resulted in a delay
in the construction of Unit 2. They further allege that CPA-1 demonstrates a
factual dispute as to whether the corporate policy had not been discarded or
repudiated.

Petitioners contend that Texas Utilities misled the licensing board in CPA-
1 about critical facts in an effort to conceal its ongoing corporate policy of >

construction in violation of NRC requirements. These were said to include the
1

|

1
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use of restrictive settlement agreements, the payment of hush money, the use of [
Iincorrect construction standards and improper design certification methods.

Petitioners further contend that Texas Utilities condnues to receive Notices of ;

- Violation and civil fines which demonstrate that it employs the same corporate
policies that originally resulted in construction delays. ;

In response, Texas Utilities asserts that Petitioners have failed to allege even ;

a single fact in support of their contention diat Unit 2 was delayed due to ;

improper and intentional conduct It claims that Petitioners * supplement consists ,

of nothing more than a discussion of disparate events occurring over the past ;

10 years that have nothing to do with Texas Utilitics' construction permit
extension request. Texas Utilities states that the matters raised by Petiboners
were previously brought to the attention of die Commission and satisfactorily i

resolved prior to the issuance of the operating license for Unit 1. Also, the i

|construction permit completion date for Unit 2 was already extended by the
NRC in November 1988 to August 1,1992, on good-cause justification for the ;

!delay that resulted from reinspection and corrective action programs at Unit
1, which were to be applied to Unit 2. It requests that Petitioners' petidon !

to intervene should be denied because they failed to establish a basis for a
i

contention as required by section 2.714.
StafTcontends that the contention is not admissible because it does not address .;

the issue in the proceeding, i.e., whether it was appropriate for Texas Utilities to
have delayed significant construction activities at Unit 2 from 1988 to January ,

1991, when it resumed significant construction activities. It states that Petitioners ;,

fail to explain how the alleged corporate policies, which may or may not have
caused the delay in the construction of Unit 1 in 1986, caused Texas Utilities to j

inappropriately defer the resumption of significant construction activities at Unit f

2 for more than 2 years from 1988 until 1991. Staff asserts that the contention
is not relevant to any matter in the proceeding.

Staff further contends that in support of their contention Petitioners chiefly
rely on legal pleadings filed in either the operating license proceeding for Units
1 and 2 or CPA-1 without explaining how any of these pleadings, even if true, >

caused Texas Utilities to inappropriately delay significant constmetion activities i

at Unit 2. Staff claims that the events Petitioner alleges to have occurred
since the CPA-1 proceeding was terminated are unsupported, it concludes that
Petitioners have failed to demonstrate that a genuine dispute of material facts
exists making Petitioners' contention inadmissible. :

Petitioners rely on the record in CPA-1, a proceeding to hear Texas Utilities' |

request of January 29, 1986, to extend the construction completion date of r

CPPR-126 for Unit I to August 1,1988. Intervenor in that proceeding submitted (
a contention upon which the subject contention was modeled. The proceeding -|
was considered along with the operating license applications for Unit I and its r

companion Unit 2. Docket No. 50-445-OL and Docket No. 50-446-OL. i

!
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I.
The applications for operating licenses for Units I and 2 were filed in 1978.

.By 1983, the only contention remaining for litigation in the operating license |
proceeding challenged the. quality assurance and quality control associated with |
the construction of Units I and 2. During the course of the proceeding, the !

licensing board found that the applicants had not demonstrated the existence j
of a system that promptly corrects design deficiencies and had not explained ;

several design questions raised by the intervenor. It suggested the need for ;

an independent design review and required the applicants to file a plan that j

might help to resolve the Board's doubts. LBP-83-81,18 NRC 1410 (1983). .j

Applicants took various actions to addmss the concerns that had been raised. ;

Subsequently, Applicants, Staff, and the intc7enor entered into an agreement !

in June 1988 to seule and dismiss the operating license proceeding and the j

application proceeding to extend the construction completion date for Unit 1. |

The licensing board concluded that as a result of the setticment it knew of no .|
mauers in controversy. LBP-88-18A,28 NRC 101 (1988). It then dismissed ,

the proceeding on July 13,1988. LEP-88-18B,28 NRC 103 (1988). !
!Petitioners would incorporate by reference into tl.is procetx'ing the record

from the operating license applications and cons *.rtiction permit extension pro- .

'
ccedings. "Ihe record runs into many thousands of pages. They also reference
two pleadings containing more than 200 pages. Based on that xcord, Petition- ,

ers would have os find that Texas Utilitics had not repudiated, prior to the time !

the proceedings were settled, its ccqorate policy of violating NRC regulations, ;

which resulted in delays in the construction cf CPSES. ;,

This we cannot do. Commission practice is clear that a petitioner may +

not simply incorporate massive documents by refermee as the basis for its
contention. Petitioners are expected to clearly identify the matters on which I''

they intend to rely with reference to a specific point. To do otherwise does |

not serve the purposes of a pleading. PuNic Service Co. of New llampshire
(Seabrook Station, Units I and 2), CL1-89-3, 29 NRC 234, 240, 241 (1989). !

This requirement is incorporated in 10 C.F.R. I 2.714(b)(2)(ii) which Petitioners |

fail to meet ,vith their request. i
''

Petitioners also allege that the following raise an issue as to whether Texas

|;
Utilities maintains a corpomte policy of violating NRC regulations that caused
the delay in the construction of Unit 2.

i

(1) RESTRIC'nVE SETILEMENT AGREEMENT 3 ;

Petitioners assert that Texas Utilitics has not repudiated its policy of entering
'

into restrictive settlement agreements with former minority owners of CPSES |

in order to keep relevant information from the licensing board in CPA-1 and }
#

the NRC. Dmzos Electric Power Cooperative, Inc. (Brazos), a minority owner
in CPSES, had contended in an August 14,1987 pleading in CPA-1 that Texas !

I
t
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Utilities was responsibic for failing to disclose material information and making !
!misrepresentations to Brazos that may have delayed construction of Unit 1.

Brazos asserted that it was a continuing practice of the permit holder. l'etitioners .

assert that subsequently Texas Utilities and minority owners Brazos, Texas !

Municipal Power Agency, and Tex-La Electric Cooperative of Texas entered ;

into settlement agreements whereby Texas Utilities purchased the interest of the
'

minority owners who in turn agreed to drop their litigation and not to assist
or cooperate with third parties in all proceedings related to the licensing of
Comanche Peak or permit their employees, attorneys, and consultants from
doing so. The agreements were signed in July 1988, February 1988, and March |
1989, respectively. |

*

We cannot discern from Petitioners' presentation how the entry of Texas :

Utilities into nondisclosure agreements resulted in delay in the construction of '[
CPSES. The a' legation was made but it is unsupported.

Moreover, even if Petitioners had alleged facts indicating intentional viola-
tions of NRC requirements as the root cause of the deficiencies requiring correc-
tion, it would not be sufficient to defeat the extension if the policy was discarded
and repudiated by the permit holder and the delays occurred because of the need |

to correct the safety problems. Comanche Peak, CL1-86-15,24 NRC at 401-
04. For a petitioner to plead an admissible contention in a construction permit
extension proceeding it is necessary to directly challenge the permit holder's .

asserted reasons that show good-cause justification for the delay. Comanche
'

reak, ALAB-868,25 NRC at 935. ,,
"

Petitioners at no time directly challenge Texas Utilities' good-cause justifi-
cation for the delay in constructing Unit 2, i.e., applying safety modifications
to Unit 2 based upon the reinspection and corrective action program applied to

,

Unit 1. Dey do not present any supporting material to show that on balance the [
restrictive agreements were the cause of the delay at Unit 2 ary! not the reasons >

given by Texas Utilities in the application. Not only is this inconsistent with the |
'

law on contention requirements in a construction permit extension proceeding,
it is contrary to the requirements of 10 C.F.R. 52.714(b)(2)(iii). It requires
petitioners to include references to the specific portions of the application that i

they dispute and the supporting reason for each dispute, j
Petitioners allege that restrictive settlement agreements entered into with

alleged whistleblowers established a practice of concealing evidence directly'

bearing on the issues to be litigated in the operating license and CPA-1 !

proceedings. j.

Bey claim that the agreements demonstrate that Texas Utilities has not j
repudiated its corporate policy that resulted in construction delay. Agreements
were entered into between Joseph J. Macktal, Jr., and the contractor of CPSES j
(Brown & Root, Inc.) in January 1987 and between 1/arenzo Polizzi and the

"

architectural engineer for CPSES (Gibbs had 11i11, Inc.) in June 1988.
|

a
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The individuals, in settling employment claims with the contractors, agreed
not to voluntarily testify or otherwise participate in any proceeding or investiga-
tion involving CPSES. De Polizzi agreement permitted him to inform the NRC j

of safety concerns relating to CPSES. Texas Utilities argues that it was not a ,

party to either agreement and that the individuals were informed in 1989 that |

the restrictive clauses would not be enforced. ;

The pleading is similarly deficient as that relating to the nondisclosure agree- ,

ments entered into with minority owners. The claim that the settlement agree- |

ments resulted in construction deiay is unsupported. Contrary to the require- )
ments of section 2.714(b)(2)(iii), Petitioners ignored and Siled to challenge the ;

reasons given by Texas Utilities for the delay of construction at Unit 2, which I
|is critical for a contention opposing 0 construction permit extension.
|

(2) PA*! TERN OF CONENtHNG ViolanoNs ]
Petitioners allege that the operating license and CPA-1 proceedings demon- f

strated a corporate policy of Texas Utilities that resulted in a breakdown in the i

quality assurance (QA) and quality control (QC) programs employed by CPSES,
which delayed construction. Rey contend that Texas Utilities continues to re- j
ceive numerous Notices of Violation and civil penalties which shows that it ]
continues to employ the same corporate policies that originally resulted in the
delay of construction. In support, Petitioners presented a printout of the Notices |

of Violation and penalties received since the settlement of the former proceed- !.c

ings. ,

'
Petitioners specifically called our auention to the six notices that are said

to have occurred related to QA and QC breakdowns. Rey were identified as I
occurring on May 17, 1990; August 3,1990; February 21,1991: March 29,
1991; April 1,1991, and March 31,1992. Petitioners assert that the Notices of
Violation demonstrate that Texas Utilities has not abandoned its past corporate j

,

'

policy which resulted in delay.
Texas Utilities states that it has taken corrective and preventive actions for

each of the six violations, and the NRC has closed all but the most recent
violation. It disclaims that the violations provide a basis for a contention that i

there is a current or ongoing corporate policy of violating NRC regulations. |
We do not believe that which Petitioners have presented supports a claim of |

a pattern of violations that demonstrates a policy to violate NRC regulations. |

Inevitably, there will be some construction defects tied to quality assurance
lapses in any project approaching in magnitude and complexity, the ettetion of ,

a nuclear power plant. Union Electric Co. (Callaway Plant, Unit 1), ALAB-740, !

18 NRC 343,346 (1983). No information was provided to show that anything |
more was involved here. Furthermore, Petitioners have not shown how the'

.
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violations were the cause of the delay at Unit 2 rather than as justified by Texas '

Utilities. -f

i

(3) At1EGED MISLEADING OF LICENSING BOARD IN OPERATING LICENSE
AND CPA-1 PROCEEDINGS TO CONCEAL CORPORATE POLICY OF ,

t
'

VIOLAllNG NRC REGl]LA110NS
,

Petitioners allege that Texas Utilities misled the licensing board in July 1988 j
'

about the root causes of design defects incorporated in the design of CPSES,
which required a complete redesign of die CPSES pipe support system, thereby

,

delaying construction.

(i) " Hush Money" Settlement Agreements. Petitioners allege that Texas
Utilities arranged to have whistleblowers paid money in exchange for agreeing ,

not to bring safety concerns to the NRC and denied such activity at the
prehearing conference on July 13, 1988, which resulted in the termination of |

the proceedings. Specific mention is made of the Polini agreement. Petitioners j
claim that the failure of Texas Utilities to repudiate the agreements demonstrates

that the practice will continue.
*

Texas Utilities denies that the agreements restrict whistleblowers from in-
forming the NRC of safety concerns and that the NRC has so found. It asserts ;

that the agreements are more than 4 years old and do not relate to the permit !
"

'

holder's current corporate policy.
'Ihe Board notes that the Polini agreement of June 23,1988, provides that ,

the agreement shall not "be interpreted to prevent Polini from informing the i

Nuclear Regulatory Commission of any and all safety concerns he may have
relating to the Comanche Peak Steam Electric Station."

Even if we are to assume that " hush money" was paid, it does not ipsofacto !

show that delay at Unit I was caused by the entering into the ag1 cements or that ;

the agreements, on balance, caused the delay at Unit 2 rather than the reasons !

given by Texas Utilities. Petitioners have not provided a valid basis in support |

of the contention.
|

!(ii) incorrect Sufness Values Were Used to Certify Ihe CPSES Pipe Support
System. Petitioners allege that beginning in 1983, S.M.A. Hasan, an engineer at !

CPSES, had informed Texas Utilities management that incorrect stiffness values :

had been used to certify the CPSES pipe support system. The project pipe !
-!support engineer was advised of this in August 1985. Petitioners state that the

licensing board was not apprised of this situation as Texas Utilitics was obligated |
to do. A minority owner advised the licensing board in January 1987 that Texas ;

,

'
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Utilities, that month, acknowledged using incorrect values in Unit 1, Petitioners |
further allege that the project pipe support engineer who oversaw the design of
all piping support work at CPSES is believed to be currendy employed as Texas
Utilitics' Manager of Civil Engineering. Petitioners claim that this demonstrates
that Texas Utilities has not repudiated its policy of construction in violation of J

NRC requirements including the concealment of significant safety deficiencies. |

Texas Utilities asserts that, in the mid-1980s, liasan made allegations to the |

NRC regarding the pipe support certifications. It states that it advised the NRC |
that in July 1987 the pipe supports were being correctly validated and the NRC
concluded that Ilasan's concern had been adequately resolved. Texas Utilities
further asserts that the matters were made known to the licensing board prior
to the dismissal of the proceeding on July 13,1988. It claims that Petitioners'

iallegations related to pipe support certification are more than 4 years old and do
not relate to Texas Utilities' current corporate policies or as to whether it had !

repudiated past policies.
2

Petitioners' claim that Texas Utilities maintains its policy of construction in
violation of NRC requirements, including the concealment of significant safety |
deficiencies, is unsupported as prescribed in section 2.714(b)(2)(ii). Lacking ;

is a showing that the alleged improper certifications and their concealments !
'

extended beyond 1988. The only connection made of the prior activities of
Texas Utilities and its current practices is that it continues to employ the same
manager as to whom the initial complaints were made. There is no showing ;

'
that he presendy allows improper certifications or conceals them. An additional ,.

'
defect in the pleading is that it does not dircedy challenge the asserted reasons ,

of Texas Utilities in justification for the delay. >

|

(iii) Harassment andIntimidation of Whistleblours. Petitioners contend
that Texas Utilities has harassed and intimidated whistleblowers at CPSES. 'Ihey
assert that numerous whistleblowers continue to file complaints against Texas i

Utilities and their contractors. Petitioners claim that Texas Utilities has not ,

repudiated its corporate policy of constructing in violation of NRC regulations,
which has resulted in the delay of construction of Unit 2.

Petitioners rely on an April 28, 1988 statement of the intervenor in the
operating license and CPA-1 proceedings in which the intervenor questions
whether Texas Utilities has adequately identified the root cause of the harassment
and intimidation of QC inspectors, management's role in it, and the alleged
withholding of information regarding the intimidation of a contractor that was
to conduct an independent assessment program. They also allege that Texas

!
Utilities has not properly reviewed the concerns of whisdeblowers and that '
harassment and intimidation still exist at CPSES. Petitioners seek discovery in
order to document evidence which they state supports these and other assertions. j

,

383 ,

,

i

k

!
6

L

f
_ _ -.. _

+



, . . - - - . . - - - - - - .-, . . . . - -. . .. -- . - .,

l
-

,

I

|

In response. Texas Utilitics contends that the allegations of harassment and ;

intimidation are unsupported. It further alleges that petitioners did not provide i

a basis for the allegations that the intimidation and harassment or employee
concerns resulted in the subject delay in the completion of CPSES Unit 2. Texas
Utilities advises that in the mid-1980s an NRC special investigation team found ,

'

that there were some incidents of intimidation and harassment, but there was
no " climate of intimidation" at CPSES. Texas Utilities denies any deliberate j

corporate policy of violating NRC requirements. ;

!Petitioners' assertion that an atmosphere of harassment and intimidation exists
at CPSES is not supported as is prescribed in section 2.714(b)(2)(ii). He ]
information supplied by Petitioners goes back to 1988 and before. No specifics
were provided on who the whistleblowers are that continue to file complaints ;

and what are their complaints. No nexus was provided between the alleged !

misconduct in the mid-1980s and Texas Utilitics' alleged justification for the |

delay in the construction of Unit 2, Without such a connection the in. _ ion j

provided is insufficient to support a litigable contention in a construction permit j
extension proceeding.

-

Although Petitioners would like to further develop support for the contention
through discovery, we cannot give them that right. Discovery is only available to ,

a party following the admission of a contention. Wisconsin Electric Power Co.
(Point Beach Nuclear Plant, Unit 1), ALAB-696,16 NRC 1245,1263 (1982); j

10 C.F.R. I2.740(b)(1).
The contention fails because it does not directly challenge Texas Utilities' |

.,

good-cause justification for the delay in construction of Unit 2, the time being !

needed to reinspect and to take corrective action at Unit I and to allow it time !
to make modifications at Unit 2 based on the knowledge gained. Petitionen' !

allegations of corporate wrongdoing do not show that a genuine dispute exists ,

'

with the Applicants on their justification for the delay.
The contention also fails to comply with 10 C.F.R. 62.714(b)(2)(iii) which |

requires that each contention contain sufficient information to show that a j

genuine dispute exists with the applicant on a material issue of law or fact. ;

ne showing must include references to the specific portions of the application -|
that the petitioner disputes. ,

;
ne contention is therefore inadmissible.10 C.F.R. 5 2.714(d)(1). The failure

'
to submit a single admissible contention results in Petidoners not being permitted
to participate in the proceeding as a party.10 C.F.R. 5 2.714(b)(1). He Orrs' ;

petition for leave to intervene and to hold a hearing shall be denied. |

(
.

*

c. Additional Pleadings

On November 17,1992, Petitioners filed a document entitled " Notification of
Additional Evidence Supporting Petitions to Intervene Filed by B. Orr, D. Orr, |

'
,
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J. Macktat, and S. llansan" (Notification). Petitioners submit for consideration
by the Board evidence they allege was not available to them on October 5,1992,
the date set for filing contentions.

He evidence consists of excerpts of settlement agreements entered into
between Texas Utilities and minority owners Texas Municipal Power Agency
(TMPA) and Brazos. The agreements are dated February 12,1988, and July 5,
1988, respectively. Rey cover the purchase by Texas Utilities of the minority
interests. The former minority owners agreed that they and their attorneys,
employees, and consultants would not assist or cooperate with third panies in
proceedings relating to Comanche Peak.

Petitioners allege that they were first notified by letter of October 13,1992,
that the agreements were available for inspection in the NRC's Public Document
Room, which made it too late for their inclusion in the contention filed October
5,1992.

They claim that through these restrictive settlement agreements Texas Utilities
was able to secrete from the tien. convened licensing board, the NRC, and the
public, information calling into question aspects of the design and construction
of CPSES and the ability of Texas Utilities to construct and operate the plants.
Petitioners funher claim that the agreements demonstrate a past corporate policy
that has not been repudiated, which caused the delay in the construction of
Unit 2. ney also allege that the agreements show the payment of money for
silence and that they violate the Energy Reorganization Act and important public
policies. ,

! Texas Utilities asserts in a response dated Novembes 25,1992, that Petition-
ers' Notification is procedurally improper and substantively irrelevant. It claims
that the two documents were provided to the NRC years ago and were available
to Petitione s long before October 13,1992. It stated that, at a minimum, Peti-
tioners should have addn.ased the five factors that must be considered before a
nontimely filing may be entertained, as provided for in 10 C.F.R. 6 2.714(a)(1),
and that their failure to do so should result in the rejection of the document.

Texas Utilities further argues that Petitioners make no effort to explain how
the agreements have anything to do with the current extension request. It
claims that the agreements predate the previous extension of the construction
completion date and are irrelevant. The agreements are said to fail to satisfy
the Commission's requirements for admission of a contention in a construction
permit extension proceeding as contained in Comanche Peak, CL1-86-15, supra.

Staff in a December 3,1992 response argues that Petitioners have failed to
establish good cause for the late filing of the Notification and that the information
and legal arguments contained in it should not be considered by the Board.
Staff also argues that the Notification fails to demonstrate that the contention
has any discernable relationship to the issue in the proceeding. It asserts that the
settlement agreements were last entered into in July 1988 which is prior to the

385
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relevant time frame in the proceeding which is November 18,1992, when the
previous construction permit construction completion date was extended. Staff
claims that Texas Utilities' defense of the agreements in no way demonstrates
that the permit holder had a corporate policy that was responsible for the dela,"
in the construction of Unit 2.

We find that the two settlement agreements cannot be considered as newly
obtained evidence because they were publicly available prior to the October 5,
1992 filing date. The agreements were submitted to the NRC, in 1988, in support
of two applications to amend the construction permits for CPSES to reflect the
changes in ownership. The issuance of the amendments was noticed in the
FederalRegister along with the information that the application documents were
available in the NRC's Public Document Room. 53 Fed. Reg. 31,778 (Aug.19,
1988); 53 Fed. Reg. 50,610 (Dec.16,1988).

'

Furthermore, Petitioners were generally aware of the contents of the agree-
ments when they filed their contention on October 5,1992, and could have
made in that filing all of the points they offer in the Notification. In the October
5,1992 filing, Petitioners submitted excerpts of a similar settlement agreement
that Texas Utilities entered into with Tex-La Electric Cooperative of Texas and
argued that the agreement and those with Brazos and TMPA supported their
contention. Petitioners stated that they were unable to get copics of the Brazos
and TMPA settlement agreements but argued on the basis of all three because
they were all similar. The submission of excerpts of the two agreements in the
Notification were but a formality in that their relevant contents had already been .,

used in a basis in support of the contention.
Petitioners used the excerpts of the Brazos and TMPA settlement agreements

as a vehicle to expand on the previous matters presented in support of the
contention and to introduce new arguments such as the claim that the settlement
agreements reflected the payment of money for silence and that they violate the
Energy Reorganization Act and public policies.

Not only can the Brazos and TMPA settlement agreements not be considered
new evidence because of their previous availability, but their contents had already
been used to support the contention. What Petitioners have proffered in their
Notification is a late-filed amendment to the bases of their contention. It was
offered without good cause and without addressing the five factors required to be
considered by the Board prior to determining whether the nontimely filing should
be entertained.10 C.F.R. 6 2.714(a)(1). We therefore reject the Notification.

Petitioners B. Irene Orr, D.I. Orr, Joseph J. Macktal, Jr., and S.M.A. liasan
filed a motion entitled " Motion to Compel Disclosure of Information Secreted
by Restrictive Agreements," dated November 15,1992. Petitioners request the
Board to declare null and void the provisions of the settlement agreements
between Texas Utilities and the three minority owners, which prohibit the
minority owners and those associated with them from disclosing any potential ,

-)
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safety-related information to Petitioners, the NRC, and the general public. Ecy
also request that the Board require that the parties to the seulement agreements, {
and those affected by the agreements, submit to discovery by Petitioners. He

'

purpose of the discovery is to permit Petitioners to file additional contentions
and additional information in support of the previously filed contention.

Texas Utilities in a response dated November 25, 1992, requests that the !
motion be denied. It assens that the request to declare the agreements null and
void is beyond the scope of the Board's jurisdiction and that the request for j

discovery to frame contentions is for relief that a petitioner seeking to intenene
is not entitled.

Staff, in its response dated December 3,1992, agrecs with Texas Utilities in f
opposing the motion. It also contends that the agreements violate neither the
Energy Reorganization Act nor the Commission's regulations. However, to the ,

extent the agreements are within the proceeding and they preclude the affected
'

corporate entities from bringing information to the NRC they are without force >

and effect insofar as they relate to communications with the NRC. [
!We deny the motion because Petitioners seek relief that is not available to a

petitioner for leave to intervene. De motion in effect is one for discovery. ;

ne request to declare pris of the settlement agreements null and void is :

but an integral part and in furtherance of the discovery request. Discovery is ,

only available to a party to the proceeding that has already filed an admissible ;
+cor.tention. Point Beach, ALAB-696,16 NRC at 1263; 10 C.F.R. 5 2.740(b)(1).

Petitioners have not achieved that status and cannot be granted that relief. We ,

do not rule at this time on whether the relief could be granted as requested had ,

Petitioners achieved party status.

,

B. The Dow Petition to Intervene

1. Regttisite interest for Standing ,

R. Micky Dow, his spouse Sandra Long Dow, and Disposable Workers of
Comanche Peak Steam Electric Station (Workers), each petitions for leave to
intervene in the proceeding, pursuant to section 2.714 j

R. Micky Dow alleges that he owns property within a 50-mile radius of ,

CPSES and could be harmed by an accident at the plant. lie claims to have
already been adversely affceted because of telephone threats by an officer of
Texas Utilities which caused him to flee from his home and Texas.

Sandra Long Dow claims that in the normal course of events she would reside
with her husband within a 50-mile radius of CPSES but has been precluded from

doing so because of threats to him and harassment to her from those under the
ccmtrol of Texas Utilities.

,

,
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Workers is stated to be an organization composed chiefly of persons who own
property or reside within a 50-mile radius of the facility. Affidavits attesting
to this are claimed by Petitioners to be already on file with the NRC. It was
not identified where. The board of direc9rs of Workers is reported to be made
up of former whistleblowers who were prevented from testifying before the
Commission because of an allegedly illegal settlement agreement. Workers
claims to have had standing in "past issues" and wants to reclaim it here. The
"past issues" were not identified.

Petitioners claim that all of those interested in the proceeding do, or will live,
work, recreate, travel, and raise families within a radius of 50 miles of CPSES. .

Much of the food and all of the water used in the area was said to be subject to
radioactive or toxic material releases from the facilities. They assert diat there
is good reason to deny the request for an extension but do not further identify
it.

Petitioners request the suspension of the subject proceeding based on vague
arguments relating to other proceedings that they are engaged in before the :

!NRC and the federal courts. They argue mootness and due process as bases for
suspending this proceeding.

Texas Utilities argues that the joint petition should not be accepted for filing.
It asserts that it is one or more than a dozen actions involving CPSES that
the Dows have initiated. Texas Utilities claims that the Dows have engaged .

!

in a pattern of not complying with the Commission's requirements, of making
frivolous and scurrilous claims, of omitting gnaterial facts, and of harassing it ,

and the NRC. Texas Utilities had requested the Commission to grant a similar
motion in CL1-92-12,36 NRC 62 (1992), but in denying the Dows' petition for

!
late intervention and to reopen the record, the Commission did not address the
Texas Utilities * motion.

Texas Utilities asserts that the Dows have not established standing for ,

themselves on the basis of the proximity of their residence or dicir property ,

to CPSES. It claims that the probable reason that the Dows have not chosen to
remain in Texas is that he is a convicted felon and that there are felony an'est

'

and misdemeanor warrants outstanding against him in Texas. Texas Utilities'
position is that Mr. Dow's inability to establish standing is due to his own
misconduct. It further argues that the Dows have not asserted any other injury-
in-fact that falls within the zone of interests protected by the AEA and that
organizational standing was not established on behalf of Workers. It would
deny the Dow petition for lack of standing of the Petitioners.

Staff is of the same position as Texas Utilities ihat the Dow petition does
not establish standing as provided in section 2.714. It views Petitioners * request t

to suspend the proceeding on the basis of mootness and due process claims as
irrelevant considering that they have not established stsnding. ;

,
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ne Dows individually cannot be presumed to be adversely affected by either .

plant operations or a credible accident at the plant where their base of normal,
everyday activities is not within close proximity (50 miles) of the facility. Gulf :
States Utilities Co. (River Bend Station, Units I and 2), ALAB-183,7 AEC j
222, 226 (1974).

The Dows fault Texas Utilities for not being able to reside within 50 miles I

!from the plant and Texas Utilities blames the Dows for the situation. Irrespective
of who is responsible, the Dows do not meet the conditions for invoking the ;

presumption.
'Ib establish standing, they are therefore relegated to do so by alleging an

injury-in-fact that is within the zone of interests protected by the AEA or NEPA. f
The injury should likely be remedied by a favorable decision granting the relief

'

sought. Dellums v. NRC, supra.
The Dows individually have not met the foregoing requirements. They have

not satisfactorily explained how they, who do not reside in Texas, would have
'

their health and safety jeopardized or suffer environmental harm because of the
construction of Unit 2. De property alleged to be owned near the plant was |
never identified. -!

ne alleged threats and harassment that were said to result in the Dows fleeing ..

f
Texas is not an injury protecte.1 under the AEA or NEPA. A favorable decision

3
for the Dows in the subject proceeding would not remedy the alleged injury.

'
De forum for resolving that dispute is not here. They do not have requisite
interest for standing. ;,

We find that the Workers has not been shown to have the necessary interest [

for organizational or representative standing. .

For an organization to have standing, it must show injury-in-fact to its |

organizational interests or to the interest of members who have authorized it ;

to act for them. If the organization is depending upon injury to the interests of |

its members to establish standing, the organization must pmvide with its petition ;
iidentification of at least one member who will be injured, a description of the

'

nt,i r of that injury, and an authorization for the organization to represent that
irAmdual in the proceeding. Philadelphia Electric Co. (Limerick Generating i
Stat 'i, Units I and 2), LBP-82-43A,15 NRC 1423,1437 (1982).

Workers does not r/ ate its organizational purpose nor does it claim any injury ;

to ia organizational it:terest. Its assertions that it had standing in the past in j
:some unidentified matter does nothing to enhance its claim to standing in this

proceeding. It is incumbent on Workers to establish standing on this record and ;

it cannot rely on sornething else'' ~ ~ M which we know nothing. |

Similarly, it has not est' A. rpresentational standing. It relies e
unsupplied affidavits that are ad to K st to Workers' members owning property {
or residing within 50 mi!cs 7dF j. He contents of the affidavits and the
proceeding in which they wers 4 are unknown. |

'!
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"Ihcre is nothing in this record, as is required for representational standing, {
that identifies at least one mernber who will be injured, a descripnon of the s

nature of that injury to the member, and an autho.ization for the Workers to f
represent that individual in this proceeding. Sandra long Dow does not fulfill -|
the role of being the injured memler for the reasons we stated previously as to ;

why sie has not established individual standing. ;

Not having established the interest for standing, the request by the Dow {
petinoners to suspend this proceeding on claims of mootness and due process

,

cannot be considered by us. j

We will not decide on Texas Utilitics' request that we not accept the filing |
of the Dow petition. There is insufficient evidence in this record to make that ;

ruling. It would serve no useful purpose to further pursue the matter and thereby *

delay the disposition of this proceeding which can be disposed of on the existing i

record. i
The petition for leave to intervene and to hold a hearing shall be denied on x

the grounds that Petitioners failed to establish the requisite interest for standing :

under section 2.714
!
,

2. Aspects ;

Texas Utilities and Staff claim that the Dow petition for leave to intervene fails f
to set forth the specific aspect or aspects of the subject matter of the proceeding
as to which Petitioners seek to intervene, contrary to section 2.714(a)(2), [c

We agree that this constitutes another defect in the Dow petition which is !

inadequate for establishing standing under section 2.714. f
!

3. The Request to File Contentions )
In a Memorandum and Order of September 11,1992, we set October 5, I

1992, as the date to file amended petitions and supplemental petitions containing f
contentions for litigation. On October 5, the Dow petitioners filed a motion for t

an extension of 30 days to make the filing. The request was based on a claim !
that movants were precluded from making a timely filing through circumstances j

over which they had no control. We denied the request on the grounds that their !

reason lacked credibility, was unsupported by probative evidence, and failed to |
show good cause. t

;R. Micky Dow asserted that on September 3,1992, he was appreirnded,
confined, and held incommunicado for 30 days and his case materials were
confiscated in order to disrupt his participation in the proceeding and to keep |

from timely making the October 5 filing date. Underscoring the lack of I

credibility of the story was that he said he was imprisoned on September 3,

|
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1992, to keep him from making the October filing date, although it was not !

![
until September 11, 1992, that the Board issued its memorandum and set the
date for filing.

In response to our Memorandum and Order of October 19, 1992, denying ,

the motion, R. Micky Dow filed a motion for rehearing dated November 10, 3

1992, lie now argues that he had no knowledge of the scheduling order and ;
therefore could not timely respond. He asserts that granting an extension would j

not prejudice any of the parties and if the Board found his motion to be lacking
in truth it would have been more appropriate to issue an order to show cause. }

Texas Utilities opposes the motion because it provides no new information
that would alter the Board's prior ruling that good cause for granting an extension |

!had not been demonstrated. It contends that the motion merely provides
additional unsubstantiated details related to precisely the same events discussed
in the initial motion.

,

Staff also opposes the motion. It argues that the motion fails to demonstrate
that the October 19,1992 order was errencous or arbitrary. Staff considers the ,

motion for rehearing as a motion for reconsuicauon and states that the motion |

does not meet the standards for reconsideration. The Commission has held that ;

motions to stconsider should be associated with requests for reevaluation of ;

an order in light of an elaboration upon or refinement of arguments previously ,

advanced and they are not the occasion for an entirely new thesis. Central
Electric Power Cooperative, Inc. (Virgil C. Summer Nuclear Station, Unit 1),
CLI-81-26,14 NRC 787 (1981).

,

Staff alleges that the claim of a lack of knowledge of the filing date is new -
and improper to raise in the motion for rehearing. Additionally, it states that ;

the movant reiterates the same argument without further elaboration, that he was
separated from his evidentiary material and was unable to contact anyone, which -

is also improper pleading. It also alleges that movant fails to understand his |

burden of proof in a motion for an extension of time and that the motion for
rehearing was untimely.

The Dow motion for rehearing, along with the attached unverified statement
of Mr. Dow only confirms our October 19,1992 finding that the original motion 3

lacked credibility, was unsupported by probative evidence, and failed to provide ;

good cause for the requested extension.
The heart of the original motion was the Dow claim that he had a rough draft |

of the pleading to be filed,~ that he was incarcerated on September 3 for more j
than 30 days, and had his papers stolen so that he would not be able to timely
file, llaving had the Board point ou' that it first ordered the pleading filed on f
September 11, 1992, he now states that he never knew of the September 11
order and therefore could not meet it. This change merely conflicts with the
original version and does nothing to enhance credibility. ,

i
1

i
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Dow in his original motion claimed that he was held incommunicado for more |
than 30 days and could not contact anyone regarding the possible extension of the ;

filing date. In his current statement he advises of three telephone conversations
"

with one attorney, a visit by another, and of telephone calls he made but not
with the frequency he wanted, lie now undermines his claim that he could not ;

contact anyone regarding the filing.
In his original motion of October 5,1992, Dow stated that "the public

'

record and court transcription in existence now will completely substantiate"
his version of what occurred. The motion for rehearing remains unsupported
by any probative evidence. All that was submitted was an unverified statement
that conflicts with the original story.

Under 10 C.F.R. Gl 2.711(a) and 2.732, the Dows had the burden of showing

good cause for the requested extension. They did not meet this burden provided
for in the NRC's Rules of Practice and their motion for an extension failed. We
found no basis to employ a show-cause procedure before deciding the motion. ,

it was not required or warranted by the circumstances.
The Dows contend that granting the extension will not prejudice anyone. To

the contrary, to grant a motion that legally should be denied results in a denial
of due process. Parties would be injured if this was permitted to ecew, and the
administrative process would also suffer.

We will not deny the November 10,1992 motion for rehearing on the grounds
Iof untimeliness because there is no prescribed time for filing such a motion. We

shall deny the motion on the basis that it failed to show that there was error in ,

,

our denial of the motion for an extension of time to file contentions.
!

Order ;
.

Based upon all of the foregoing, it is hereby Ordered: ,

1. The November 15,1992 " Motion to Compel Disclosure of Information
i

Secreted by Restrictive Agreements" filed by B. Irene Orr, D.I. Orr, Joseph J.
iMacktal, Jr., and S.M.A. liasan is denied.

2. The November 17,1992 " Notification of Additional Evidence Supporting
Petition to Intervene Filed by B. Orr, D. Orr, J. Macktal, and S. IIasan" is
rejected. ,

'

3. The July 27,1992 " Petition to Intervene and Request for IIcaring of B.
Irene, D.I. Orr, Joseph J. Macktal, Jr., and S.M.A. Ilasan," as supplemented on ;

!
October 5,1992, is denied.

4 The November 10,1992 " Motion for Rehearing by R. Micky Dow,
Petitioner" is denied.

|
,

,
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5. The July 28,1992 " Petition of Sandra Long Dow dba Disposable i

Workers of Comanche Peak Steam Electric Station, and R. Micky Dow for j
Intervention and Request for llearings" is denied.

6. The proceeding is ira.inated.
This Order is subject to appeal to the Commission pursuant to the terms of 10

C.F.R. 6 2.714a and specifically 10 C.F.R. 6 2.714a(b). Any such appeal must ,

be filed within 10 days after service of this Order and must include a notice !

of appeal and accompanying supporting brief. Any other party may file a brief i

in support of or in opposition to the appeal within 10 days after service of the
[appeal.

TIIE ATOMIC SAFETY AND j

LICENSING BOARD
s

Morton B. Margulics, Chairman j

CIIIEF ADMINISTRATIVE LAW
-

JUDGE j

!

i

iDr. James H. Carpenter
ADMINISTRATIVE JUDGE t

i

I
' ' '

Dr. Peter S. Lam
!"

ADMINISTRATIVE JUDGE
!
;Bethesda, Maryland
[December 15,1992
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Cite as 36 NRC 394 (1992) LBP-92-38 ,

UNITED STATES OF AMERICA ,

NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
-

Before Administrative Judges:
e

Peter B. Bloch, Chair 7

'
Dr. James H. Carpenter

Thomas D. Murphy

in the Matter of Docket Nos. 50-424-OLA-3
50-425-OLA-3

(ASLBP No. 96-671-01-OLA-3)
(Oe: Lleense Amendment)

(Transfer to Southern Nuclear)

idEORGIA POWER COMPANY, et al. >
.

(Vogtle Electric Generating Plant,
Units 1 and 2) December 24,1992

,

t

The Licensing Board determined that there was a factual dispute concerning . ,

!the extent of Petitioner's contacts with the Vogtle Plant, and it scheduled
an evidentiary hearing on this one issue as part of a scheduled prehearing
conference.

t

RULES OF PRACTICE: STANDING; ilEARING ON DISPUTED ,

ISSUES

An evidentiary hearing may be held to determine whether or not petitioner
has met the criteria for standing,

f

-!
!
!
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MEMORANDUM AND ORDER ,

(Factual Dispute About Residence; Evidentiary IIcaring)

The January 12,1993 prehearing conferrnce shall include a determination of
'

the factual dispute concerning the residence of Mr, Mosbaugh. According to
Mr. Mosbaugh:

Mr. Mosbaugh owns property and resides at 1701 Kings Cwrt, Grovetown, Georgia,
30813. Said property is within 50 miles of plant Vogtle. Mr. Mosbaugh resides at this
residence approximately one week each rnmth. Said residmcc is a single family, two story
struaure situated on 21/2 acres of property deeded in the name of petitioner. .

Moreover, Mr. Mosbaugh routinely conducts in-persm rneerings with investigaton of
the Nuclear Regulatory Cornmission's Office of Investigatim (which has been an m-
going process since 1990) at his Grovetown residence and other locations in the Augusta, |

Georgia area. . Mr. Moshaugh voted in Columbia County, Georgia, in 1992 elections;
continuously banks in the Augusts area, and continuously maintains a private telephone at
his Grovetown residena. 8

By contrast, Ocorgia Power Company challenges these assertions, claiming
'

that Mr. Mosbaugh no longer uses his " residence" as a mailing address and that
he voted in the general election in 1992 in Ohio, where he allegedly declared ,

that his only residence is Clermont County, Ohio.2
We find that this factual dispute is relevant to whether or not Mr. Mosbaugh

has standing in this license amendment proceeding. See Boston Edison Co. (Pil- i

,

grim Nuclear Power Station), LBP-85-24,22 NRC 97,98-99 (1985) (residence
43 miles from a nuclear power plant is not sufficient to establish standing to ,

challenge an amendment modifying an existing facility's spent fuel pool), aff*d
on other grounds, ALAB-816,22 NRC 461 (1985).

i
Consequently, we set this factual dispute for hearing at the scheduled prehear-

ing conference. Intervenor appears to have the burden of proof of esL@lishing
''

the extent of his contacts with the Vogtle Plant by a preponderance of the evi-
dence.

We encourage the parties to reach stipulations as to the underlying facts and
to be creative in cooperating on ways to narrow the contested issues and reduce
the time that would otherwise be needed for trial. We are prepared to help in
this process.

The prehearing conference will commence with the evidentiary hearing ;

concerning standing. The Board may reach a final determination of this case

,

i
'

IAmendments to Petition to Intervene and Request far llearing (Dec. 9.1992) at 1 we note that Mr. Mamn B.
Ilobby, whose name is rnentioned on page 1 of the IN:tition, has been dumissed as a peuticmer. ;

2 Georgis Power C4rnparry's Answer (Der.22,1997) at 5-9.
i

h
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based on that hearing. In that event, the prehearing conference could bc |

fadjourned before other matters are considered.
As we stated in our previous order (unpublished dated December 14,1992):

i

AD written exhibits and grsg4dcs to be used at the caference should be rceriwd by the [

!!oard and parties by Jaiuary 7,1993. . I
,

i

FOR Tile ATOMIC SAFETY
'

AND LICENSING BOARD
|

1.

Peter B. Bkrh, Chair
ADMINISTRATIVE JUDGE

1

!

Bethesda, Maryland
,
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CASE NAME INDEX '

i |

ADVANCED MEDICAL SYS1 EMS, INC.
ENIORCLMENT; MEMORANDUM AND ORDLR (Dismissma Procadeg); Dida No 30-160$$-OM

(ASIEP No. 87 555 01 OM) (Decommiasmung Onler); LEP-92 36,36 NRC 3M (1992)
A1AHAhlA POWER COMPANY

CIVIL ITNALTY; MEMORANDUM AND ORDER (Appmvmg Senlement Agymmu and Termmsung ;

Pmceedmg); Dmics Nos 54348-OvP,54364 CwP (ASLBP Na 9142402-CnP); LDP 92-21, 36
NRC 117 (1992)

ARIZONA PUBLIC SLRVN E COMPANY, es at
REQUEST IOR ACI10N; lINAL DIREC. OR'S DEOSION UNDER 10 CIA $ 2.206, Dmies NosT

54528,50529,50530; DD-924,36 NRC 143 (1992)
REQUEST IUR ACHON; DIRILTOR'S DECISION UNDER 10 Cf R, 8 274. Dudes Ncs 54528,

54529,54530, DD 92 7, 36 NRC 338 (1992)
BABCXXX AND WILCOX

DLCOMMISS10NINO; MEMORANDUM AND ORDER (Allowit:g thumers to Amend w Su;3 ementd

har I! caring Request); Doda No. 74135 DCOM (ASLBP No. 92 M7 03 DCOM) (Mamals
,

Isense No SNM-145); LBP-92-24,36 NRC 149 (1992)
1 DLCOMMIS5IONING, MEMORANDUM AND ORDER (Denymg Packmers' Rupest for 1mme6sw

Cesss6cn of Site Cleanup Acunucs); Ddet No 74135-DCOM (ASIEP No. 92-M743-DCOM:
(Mawrials Danse No. SNM-145); 1RP-92-31,36 NRC 255 (1992)

DECOMMIS5IONING; MEMORANDUM AND ORDER (Derying Painaners' Rapest for
Recorsidersuon of S,sy Derua! Onler); Dtdet No. 70135 DCOM (ASLEP Na 92-M7-03-DCDM)
(Memals tjene No. SNM-145), IEP-92-35,36 NRC 355 (1992)

CLDT. LAND ELECTRIC IILUMINATING CUMPANY and TotJDO LDISON COMPANT
ASTrrRUST. MEMORANDUM AND ORDER; I>da Ncs. 50440 A 5G346-A (Applaauons w

Seped Anntrusi Can&6ursk CLJ 9211,36 NRC 47 (1942)
AVITIRUST, MEMOMNT)UM AND ORDIR (Grantma Giy of Brtd Pad Modm for leu

Inte%entum); Ddet Nos. 54440 A, 50 346-A (ASI.BP No. 91-64441-A) (Suspensmn of Anutms:
Cmiums) (Facilay Operums IAenses No NPF31, NPfL3), LBP 9219,36 NRC 95 (1992;

AVITDtUST; DECISION (Grantes Summary Disposium in Favor of NRC Staff and Intervenois a
" Bedrid" legal Issue and Demymg Appbcants' Rapests to Saspend Anutrust ikcruw Can&6ans.
Damisams Canientims on Staff Beas; and Terminstmg Prandmg); Dada Nos. 50444 A. Sa}46 A

I (AtIEP No 91-644-01-A) (Suspension of Antitrust Coninons) (Facilny Operatir3 lacerse Nc
NPF 58, NPit3); LBP 92-32, 36 NRC 269 (1992)

DAN 7LL BORSON on Behalf of PUBUC QTIZEN
DENIAL OF PETT!10N IOR RULEMAKING, !)det No. PRM 50-54, DPRM 921,36 NRC 31,

'
(1992)

DITROIT IDISON COMPANT, et at

j REQUEST IOR ACDON, DIRLCTOR'S DICISION UNDER 10 C.F.R.12.206; D4es No. 50141,
i DD92 8,36 NRC 347 (1992)
d GLNERAL L2fLTRIC STOCKHOLDERS' AIJ1ANCf; es at

DI.NI AL OF PL7TMON lor RULEMAKINO; Ddes Na PRM 20-19 DrRM 92-2,36 NRC 37
(1992)

i

|I

|
1

1

J

J

4

..-- - - ._ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___. _ . _ - _ _ _ . , . - .



. .-.

6

CASE NAME INDEX
,

GLNERAL PUBUC (JI11JI1ES NUCLEAR CORPORATION, et al.
r

OERATING IJCENSE AMENDM137; MEMORANDUM AND ORDER Charnisamg Proceedmg);
Do.ia Na 543%kotA 2 (ASIEP No. 91443-!!OIA 2) (Pat Defuelma Manismed Sussge); j
IEP 92-29,36 NRC 225 0992)

OPLRA11NG UCENSE AMENDMENT, MEMORANDUM AND ORDER (Reconsidenna Order
thannsams Proceedmg); Dxiet Na 54320OtA-2 MSLBP No, 91-643-11 OLA-2) (INet-Defuelmg
Munnared Siornse), IEP-92-30. 36 NRC 227 (1992)

GLOTEGI ASSOCIATES, INC,
MATERIALS UCENSE REVOCAT10N, MEMORANDUM AND ORDER; Dnia Na 0343m93

(Ucerise Na 25LIR205 02); CU 92-14,36 NRC 221 (1992) '
'

MA11 RIALS UCENSE REVOCATION; MEMORANDUM AND ORDER (Providing fu Ge&Tedi s
.

I
Answer so Rewcade Order 1 Dalet Na 03420693-EA (ASLEP Na 9347001-EA) (Matenals
Lixrme Na 29-1822205-02); LEP 92-33. 36 NRC 312 (1992)

,

,

GEORGIA POWER COMPANY, et al.
OPERA 1TNG UCENSE AMENDMENT, MEMORANDUM AND ORDER (Factual Dispute Abst

Residerrs; Evidendary llearms); Ddet Nos 54424OLA 3,50-425 OLA-3 (ASLEP Na
96671-01 CIA-3) (Transfer to Southern Nuclear); IEP-92 38,36 NRC 394 (1992)

IlOUSTON UGifTING AND POWER COMPANY. a al.
ENIORCEMLNT; MEMORANDUM AND ORDER; Docka N<=. 50498, 50-499; Q192-10, 36 NRC

1 (1992) 3

.

REQUEST IOR AC110N; DIRECTOR'S DirlSION UNDER 10 C.FJL 62.206, Drxiet N<s. 505498,
54499; DD 92-5. 36 NRC 231 (1992)

'

LDUls!ANA ENERGY SERVICES, L P.
MATDt!ALS UCI~NSE, MEMORANDUM AND ORDER (Ruinsg on Diamry thsputes Penaining

to Canaiuons L and M); Doda Na 74307&ML MSLBP No 914414ML) (Special Nuc. lear i

Materials Danse); LEP 92-15A,36 NRC 5 (1992)
-|

,

NORDIEAST NUCMAR ENERGY COMPANY
OPERATING UCENSE AMENDMENT; MEMORANDUM AND ORDER (Estatashmg Plead ~ gu

Sdadule); Dodet Na 503364tA (A11EP Na 92 665-02-OIA) (ICL Na DPR45) (Spern Fuel
Pool Design); IEP-92-17,36 NRC Z3 (1992) '

OPERATING UCLNSE AMF3DMENT; MEMORANDUM AND ORDER (Impmmg Sanctims upon
CCMN and Striking Peu6ansk Doda No. 54336DIA MSLEP Na 92465-02 OIA) (Spera Nel
Pool Design) GOL Na DIS 45); IEP 02-26,36 NRC 191 (1992)

1

OPLRATING UCENSE AMLNDMENT; MEMORANDUM AND ORDER (Films Schedulce and
Preheanna Cmferera); Dudes Na 50-336-OLA M5tEP Na 92465-020tA) (Spers Eel Pool

,

Design) (IOL No. DPR45); ISP-92-28,36 NRC 202 (1992)
OIIJO EDISON COMPANT

AN*lTTRU5T; MEMORANDUM AND ORDER; Dmia Na 54444A (Appkanma to Supend
Aranmst Cmdinons), CU 92-11. 36 NRC 47 (1992)

ANITTRUST; MEMORANDUM AND ORDER (Oranimg Oty of Bnx4 Pad Mouan for late
'

!merventkm); Dmiet No. 5044&A MSIEP Na 91444-01 A) (Suspensum af Anutrum Candhms)
+

(Facihty Operedng Ucense Na NPF-58); IEP-9219,36 NRC 98 0992) '
AVITITUST; DEOS10N (Granung Summary Dispatuan in hvor of NRC Staff and Imervermrs un

t
"Bedrai" Irgal Israe s.nd Denymg Appkams' Requests to Suspend Andtrwt Uccr.ne Condaxes;
Disntssmg Cetendma en $tsff Bres, and Terminstmg Proceedms); DMa No 5(L444A (ASIEP
No. 91-64441 A) (Sepmaton of Anutmst Cmdtuans) (T acahty Operaung 1xcnse Na NPF-58), ,

i
LEP 92-32,36 NRC 269 (1992)

PACMC GAS AND ERCTKIC COMPANY ,

Oli.RATINO UCENSE AMENDMENT; MEMORANDUM AND ORDLR (IWng $6edules and
Prehearing Cmference); Dmiet Nos. 5427501A-2,50323-O!A.2 MSIEP No 92-66943 OIA-2)

,j(Corutrucuan Pened Rootwery) (hcibiy Operstmg letzess Nos. DPR 80. DPR 82); IEP 92 27,36
NRC 106 0992)

,

i
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P!I1NG SPECIAllSTS,INC, and FORRI'ST L ROUDEBUS11 d.b4 PSI INSitCTION, and d.h.a.
PutNO SPEdAIJSTS, INC.

ENIORCEMINT; MEMORANDUM AND ORDI.R; Ducket Nte. (D420626-OM&OM 2 (license
Revocation, Ucense Suspension) (Byproduct Maisrial Im:me Na 242482641); C1J 92-16, % NRC 1

351 (1992)
ENIORCEMENT; MEMORANDUM AND ORDER (Prtpmed Resolunm d the Casel Ibchet No.

03429626CM&OM-2 (AstEP N s. 92453-02-OM, 92 66240M-2) (Bypmdua Maienal 1Acnse
Na 24 2482641) (EA 91 136, 92-054) (License Revocauen, licmse Suspmaim); ISP-92-16, %

NRC 15 (1992) *

ENFORCEMENT; 11NAL INT 11AL DECISION (Revokms Ucmsc); Dacia Nm. 034296260M&OM 2
(ASulP Nos. 92-65342OM, 92-662-06CM-2) (IAense Revocauon, license Suspensim) (Byrmdws
Matenal bamme No. 242482601) (EA 91 136, 92454); IEP 92-25, 36 NRC 156 (1992)

.
RANDAll. C. OREM, D O.

ENTOHCEMENT; MEMORANDUM AND ORDER; Ducia Na 3431758-EA (Bypmduct Mstenal
1Aense Na 3426201-01); CU-9215,36 NRC 251 (1992)

ENIORCEMENT; MEMORANDUM AND ORDER (Apprwmg Seulemmt Agwcment and Ternunstmg i

Proceeding); Dodet Na 03431758-EA (ASIEP Na 92456-01-EA) (EA 91-154) (Byproduca
Matenal hanse No. 34-26201-01); ISP-92 tl, 36 h1C 93 (1902)

3ACRAMENTO MUNICIPAL LT11TY DISTRICT !
DECOMMISS10NINO; PRElIEARING CONIUtENCE ORDER (Terminates Proceedmg) Docles Na i

54312 DCOM (AS12P Na 92 663 02-DCOM) (Decommissiunmg Plan) (Facility Operating Ucene
Na DPR-54); ISP-92-23,36 NRC 120 (1992)

SAITTY UOfff CORPORAT10N, et at
MATLRIALS UCENSE; MEMORANDUM AND ORDLR; Dodet Nos. 030-05984 MLA%2,

03405982-MIA%2, CU 92-13,36 NRC 79 (1992) 'i
MATERIALS UCENSE; MIMORANDUM, Dacia Nos. 03405984 MIA%2, 030 05982-M1AE2

(ASIEP Nos. 92 659-01 M1,92-66442 E2); LEP-9216A,36 NRC 15 (1992)
ST. JOSEI11 RADIOIDOY ASSOCIATI$, INC., and JOSU18 L FISIIER, M.D. (d b a ST JOSEPli

RADIO!JDOY ASSOGAT1.5, INC., and 11SIIER RAD 101)DGICAL CLINIC)
ENIORCEMENT; MEMORANDUM AND ORDER (Donymg Requcei to Set Aside immediais

EHectivmess of Enforcement Order); Doda Nm. 03400324EA, 999 90003 EA (ASIEP No.
93-672-02-EA); LEP-92-34,36 NRC 317 (1992)

TEXAS LJ1111 RIES EUiclllC COMPANY, et at
CONSTRUCIlON PLRMIT AMENDMLNT; MEMORANDUM AND ORDLR (Ruimg on Intervenbon

Petiuons and Termmaung Proceedmg); Docket Na 50446CPA (ASLBP No. 92-668-01-GA);
IEP-92-37,36 NRC 370 (1992)

I
OftRATING UCENSE AND CONST1tUCIlON PERMIT AMENDMENT; MEMORANDUM AND

ORDER; Dmia Nos_ 54445CIACPA, 544460L; CU-92-12,36 NRC 62 (1992)
REQUEST ICR ACT10N; DIRECIOR'S DECISION UNDER 10 C.F R. { 2.206; Dodet Nm. 54445,

j
i

54446; DD-924,36 NRC 325 (1992)
UME~fCO MINERALS CORPORAT10N

MATERIALS UCINSE AMENDMENT; MEMORANDUM AND ORDER (Reguat for llearing and
Stay of ihmse Ammdmern); Dtda No. 4048681 MLA (ASIEP No 92-666-01-MLA) (Source {

Maiensis IAmse No. SUA-1358); IEP 92-20, 36 NRC 112 (1992) |

MATERIA!S UCENSE AMENDMINT; MEMORANDUM AND ORDER (Amendment); Docket No, <j
440%81 MLA (ASIEP No. 92-66401-MLA) (Souru Matenals 1Aense No SUA 1358); IEP-92 22,

|
36 NRC 119 (1992)

1,
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CASFS <
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,

;.9 .. ,

+Advan=d Nudcar Fuels Corp, (Import of South Afncan Ennched Urardum licambride), Clj 37-9, 26
, . |NRC 109,112 (1987)

" .g ..
ihasas for denial of reapests for oral argument; Clj 9212,36 NRC 68 0992) -

Air Couner Cmfcnnce of Amenca v. Amancan Nstal WMen Urson, Af1410,498 U.S , ,,11'
~

'- '

'O . '
L. Ed. 2d 1125,1134 (1991) .r

injury in fact and zone-of-vucn:sts tests for standtng to mtervmet MP-92 23, 36 NRC 126 (1992) ' . .
Akbama Nwer Ca (Ahn R. Banon Nuclear Plant, Umts 1, 2,3, and 4,3<sege M. Farley Nuc1 car P,ars,

, , ,

Units 1 and 2) OJ-7512,2 NRC 373 0975) -

Commission practice to defer to bcenama board's judgment m consohdatmn of pmceedmgs; iX y
'

GJ-92-13,36 NRC 89 0992) 1

AlaNma Nwer Ca Ouseph M. Farley Nucicar Plant, Umts 1 and 2), ALAB 182,7 AEC 210, rananded -

!

on other gmmds, C1J-7412,7 AEC 203 0974) |
sppbcabany of collateral estoppel when simi|ar claims haw beert assened as basis fa standing m

arusher proceedng; DP-92-23, 36 NRC 12627 (1992)
Alabame Nwer Ca Omcph M. Farley Nuclear Plant, Umts 1 and 2), A1AB-182,7 AEC 210, 215 ni,

'

[
remanded a csher grnunds CU 7412,7 ALC 2tB (1974) $Itreatman of opereurg bunse ym.eceng as involving the same "ca,Ase of action" as a construrars

. b.
L

permit procweng, for res judica a purposes; LBP 92-32, 36 NRC 254 0992) UAkhma Nwer Ca Goseph M Farley % clear Plant, Umts 1 and 2), ClJ 74-12, 7 AEC 203, 20Mk
(1974) J

appbca5thty of a judicata and mtlateral eswppel sn NRC proceedngs, LBP 92 32,36 NRC 283 A
h0 992)

Alabama Nwer Co. v. NRC, 692 F.2d 1362,1367 65 Olth Cir 1982), cert dased,464 U.S 816 0982
intcrpretade nf " maintain" and "creaie" regardmg situaums inemststet wnh ant: trust laws,

MP 92-32, 36 NRC 238 0992) . . . .

Amentan Fedeu6m of Tr.haeco G,uwers v. Neal,183 F.2d 869 (4:h Cir.1950) 7
junufgabm for refeal to make mmnpedy faculties avellabic to a canpes.nor, ISP-92-32, 36 NRC - 7. ' ,

74 9992) '.S, '/
4

Anama Nbhc Savkt Co. (Pelo Verde Nmlear Generedng Station, Unas 1,2, and 3). CU 9112, 34 ', ''i''
'

NRC 149 0991) I

spenficuy nquired of emtentams; GP-9248,36 NRC 215 (1992) .

Anzma Nbhc Service Co. (Palo Verde Nmicar Gcacratmg Sw. ion, Umts 1,2, and 3), GJ-91-12, 3d (
^

''NRC 149,155 (1991)
bents and speoficity reymrunans fw txvntenuons; 13P 92 37, 36 NRC 376 (1992)

Annona Pubhc Semce Co. (Palo Verde Nuctor Generstmg Stanon, Uruts 1, 2. and 3), QJ 91 12, 34 4.", '-

NRC 149,155 n.10991) . i.
pleadmg rqmrments for corumms; LBP-92-17, 36 NRC 23 (1992)

~

., y i

. [O[ [f !Aruma Nbbe Service Co (Palo Verde Nuclear Generating Station, UruLs I, 2 and 3) CJ 9112, 34

h ;- {Ja .
.i -NRC 149,155-56 (1991)

board hmitanons in determmmg whaher injury in fact has baa adecpaste!y set forth, LllP-92 23,36
NRC 127 (1992) W

.'$. .. g
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i .m ,

I-5 ; .I ,Y;N : f ; _,

y'l||'p(}"
:1: :

, i-*

.:
'

s:m -

. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ .



- . = . ._. . . . .

,

f

i

!
r

!
LEGAL CITATIONS INDEX

CASFS |

I

Arizma Public Savus Co. (Palo Verde Nuclear Cenersung Sudon, Units 1,2, and 3), DDL92-1,35 NRC
133, 143 44 0 992)

standard for instnuum d show-cause pmceedmas: DD 92-7. 36 NRC 345 (1992)
Anzma Pubhc Service Co. (Palo Verde Nuclear Cencrating Station, Umis 1, 2, and 3), ISP 91 19,33

NRC 397 0991)
specificity sequued d canenuuns; 1RP-92-28,36 NRC 215 (1992)

Arizma Public Servme Co. (Palo Verde Nuclear Generstmg Suuan, Uruta 2 and 3), GP-85-26, 22 NRC
i

118 0 985)
dmnissal of pacecang with prejudice becease of scalemers agreement; LEP 92-30,36 NRC 228 |

0 992) !
Anzms v. Cahfornia,460 U.S. 605,618 (1983)

law d the case as bar to reht'getion d same issue in suteequers stagcs d the same prtxtedmg;
IEP 92-32,36 NRC 283 (1992) |

Armed Fmes Radiology Raearch Institute (Cobah-60 Storage Facihty), A1AB-682,16 NRC 150,154 ;

0982)
'

geographic proamuty as basis for standmg in operstmg license amendment pmceedmgs; LBP *2-28,
36 NRC 212 (1992)

Atlanus Research Cap. (Alexandria, Virginia), A1AB-594,11 NRC 541,848-49 0980)
need for hcensmg board's agreanent in every detail in order to sustain direcim's decisiurt;

LEP-92-25,36 NRC 187 a.45 0992)
Adanus Reseamh Corp. (Alexandria, Virginia), CLI 847,11 NRC 413,426 0980)

respanaihihty d licensees for acts of their employees; IEP-92-25,36 h1C 173-74 (1992)
=

Bellotn v. NRC,725 F.2d 1380 (D.C Cir.1983)
Comnusuon authonty to define and tirnit the scope d a proceedmg, LBP-92-28,36 NRC 210 0992)

Bellotti v. NRC, 725 F 2d 1380,1383,1386 (D C. Cir.1983)
dependcnce of third party heartng rights on licensee's request far e hearing; Q3-92-1L 36 NRC 54

n.19 (1992)
Boston Edman Co. (Pilg2im Nuc! car her Stedm), LBP 85-24, 22 NRC 97, 98-99 0985), aff'd on other

smunds. AIAB-816,22 NRC 461 (1985)
geograptic poximity as bass far standing to intervene in operateg license amendmers prmeedmg;

1RP 92-38,36 NRC 395 (1992)
Boston Edison Co. (Pilanm Nuclear Power Stathm, Unit 2), l.BP-74-63, 8 Af.C 330,33132,335-36,

aff'd ALAB-238,8 AEC 656 (1974)
newly acquired standing or agamzstional existence as basis for interventian; LEP-92-19,36 NRC

.

105 0 992) I
Carolina Power and Light Co. (Shearm llarris Nuc1 car her Plant, Umts 14), A1AB-526,9 NRC 122,

124 (1979)
newly ea;uired standing or orgamzadonal esistence as basis far interventian; LEP-92-19,36 h7C

105 0 992)
Center for Sciece in the Public Interest v. Regan, 727 F,2d 1161,18 70 0984)

dismissal of proceedmg far led d cmtroverted isse; IEP-92-36, 36 NRC 368 0992)
Cemral Electric Power Coopessuve. Inc. (Virgil C Summer Nac! car Station, Unit 1), C1J 8126,14 NRC 2

787 0 981)
advanecmera of a new thesis in requests for reconsideration; LBP-92 37,36 NRC 3910992)

Central Elecuic Pt=cr Cooperative, Inc. (Virgit C Summer Nucicar Sts6m Unit 1), C1J-8126,14 NRC
787, 790 (198D

basis for reamaider:Gon of a fmal determinatinn; ISP-92 35,36 NRC 357 (1992)
Diesapeake & Ohio Ra2way Co. v. United States,571 F.2d 1190,1194 (DC. Car.1977)

Icgislatin history usage fa statutory imerpretation; IEP-92-32,36 NRC 300 (1992)
Cities d Statesville v. AEC,441 F.2d %2 (D.C. Cir.1969)

i

Cammistaan authority w enforce bemse ceditions; ClJ-9211, % NRC 56 n.30 (1992)

I
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i

Otinns Against Burlmston, Inc. v. Dusey,938 F.2d 190,195 (D.C. Gr.), cert derued, U 5. 116
!

L I;d. 2d 638,112 S. CL 616 (1991)
ahernatives to demnminaiming to be onraidcred unda N1.PA; ISP 92-23, % NRC 135 (1992)

Cny of Argmm v. Ilodel, 803 l'2d 1016,102422 (9th Ctr 1956) (per airiam), cen. derned, 484 U.S.
>

870 (1987)
ahernatives to decomnusaloning to be considered under NT.PA; IBP 92 23, 36 NRC 135 (1992) .

I

Giy of West Chicago v. NRC,701 F.2d 632 pih Or.1983)
iadequacy of Subpart L to sansfy hearing nquiremens nr due proccas in h*rme reviewal paceedms;
iCtj 92-13,36 NRC 90 (1992)

deve. land Doctnc niuminstma Ca (Parry Nuclear 1%cr Pla% Una 1),IEP 924,35 NRC !!4 (1992) ,

'
hard limhs6ans in determinmg whaha mjury in fact has beam adequately ses fonh; IEP-92-23,36

+

NRC 127 (1992) -

e

Ocveland Dactne niuminatmg Ca (l%:ry Nuclear Ptmer Nnt, Una 1), LEP.92-4,35 NRC 114,12$-26

(1992)
,

standing in an earber proceedmg as lesis for standmg in a subsajuera prouedms; IEP-92 27,36 ;

NRC 198 (1992)
Ceveland Sectnc 111umins6ng Ca (Perry Nucicar Power Pla% Uniis 1 and 2), ALAB-520,22 NRC 743,

746 at (1985) '
.

weight given to showmg en individual stay facuws, IEP-92-31,36 NRC 263 (1992)
Oeveland Doctne Illuminstmg Ca (Perry Nuclear nWer N% Units 1 and 2), ALAB.820,22 NRC 743,

747 (1985)
iimprahle injury standard far gears d a sisy; IEP 92 35,36 NRC 364 (1992)

Ceveland Doctnc illuminating Co. (Peny Nuclear Pown Nnt Units 1 and 2), IRP 82-114,16 NRC
1909,1914 (1982); ISP-81-77, il NRC 136$.13% (1983)

quahiy assurance violatims and management canpetan, IEP-92-25, 36 NRC 171 (1992)
Comt=stion Imgineering, Inc. (Itanouis Itel Fahrutton Facility), LEP-89-23, 30 NRC 140,145 (1989)

irnerest requuaners fa intervenum in NRC proceedmas; ISP-92-35,36 NRC 358 n9 (1992)
Comnert',a! Captal Cap, v. SIC, 360 F.2d 856, 858 pth Or.1966)

sond<ause encerum to innacnp righis; C1J-9210,36 NRC 3 (1992)
Connectina Bankers Ass'n v licord of Ckivornors, 627 F.2d, 245, 2$1 (1980)

showirg necessary to estabish beanng nghis, IRP-92-37,36 NRC 376 (1992)
Connecticta Natweat Bank v. Germam,117 L FA. 2d 391, 397 98 (1992)

I
conclueve nature d clear and unambiguous language m a statute, IEP92 32,36 NRC 301 (1992)

Cormalidstad IAson Co of New YoA (Indian Pbmt, Umia 1,2, and 3), C1J 75-8,2 NRC 173,176 |

(1975)
standard la iraututim d show<suas pmceedings, DD92-5,36 NRC 248 (1992); DD 92 6,36 htC

'

337 (1992); DD92-7,36 NRC 145 (1992)
Consumer 1%!uct Safsy Corranismen v. G1T, Sylvarus, Inc.,447 U.S.102,1(s (1980)

conclusive nature d cicar and unambiguous language in a stature; IEP 92 32,36 NRC 301 (1992)
Consumers Ibwa Ca (Mutand Plam, Uruts 1 and 2), ALAD452,6 NRC 892 (1977) ,

cost compenson interpetatim d AI'A sectkm 105c; IEP 92-32, 36 NRC 2% (1992) |
Consurners Ibwer Ca (M,diand Plant. Units 1 and 2), CLJ 79 3,9 NRC 107 (1979) i

damissal of poceedma with pvjudae Sexsune of seularrwet samement; ISP 92-30,36 NRC 228 .|
l

(1992)
Dairyland 1%er Conpersuve (la Crosse Bahng Water Reactor), ISPM26,12 NRC 367,371 (1980)

respanahainy for determmation d hrerms requnst in show-ratse proceedmg; C1J 9211,36 NRC 60
n47 (1992)

Dellums v. NRC, 863 F.2d 968, 971 (D C. Cir.1988)
claim d denial d right to amar in another proceedeg as basis fw standmg to irnerwne;

IEP 92-37,36 NRC 375 (1992)
injury in fact and zaw-d mtmsts icsts for standmg to micrveng thP 92-23,36 NRC 126 (1992)

j
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Detrat Edison Co. (Fatrico Fermi Atarme Power Plant. Umt 2), ALAB475,7 NRC 752 (1978)
|cost companse inter)nsatim d AEA secnon 105c; LBP-92 32,36 NRC 296 (1992)

Dannt Edism Co. (Enrwe Fermi Armue her Plant Umt 2), AIAB 707,16 NRC 1760,1764-65 I
i

(1982)
enconry d infamatim that was pubhcly avatiable 6 months pnar to the daie of the pennun as ;

,'

good cause far lais intervention; CU-92-1136 NRC 70 0992) ;

Devat Edman Co- (Enrico Fermi Atmaic Power Piani, Unit 2), IEP 79-1. 9 NRC 73,77 0979) I

+

authorizanan seguired for repreacntanmal standing; 12P-92 27, 36 NRC 199 0992)
Duke Power Co. (Amenenent to Materials bemse SNM-1773 - Transporation d Spen Ibel fmrn j

Oconee Nuclear Stanon im Storage at McGuue Nuclear Stanon) ALAB-528,9 NRC 146,150 0979) ,

abttsty of oder parties to represent late intervention pentione 's interesta; LEP-92-19,36 NRC 109
0 992)

Duke Power Ca (Amendmers to Manials Ucmae SNM-1773 - Transponatian d Spent Fuel fmra
Omnce Nalear Station for Storage at McGaire Nuclear Stanon), ALAB-528,9 NRC 146,1510979)

demonstratim d represana6 anal standag, LBP-92 27, 36 SRC 200 (1992)
Ikke Pour Ca (Cetswba Nuclear Stade. Units 1 and 2), CU-83-19,17 NRC 10410983) I

staus of amtentions filed after the fust prehearing conference; LBP-92 23,36 NRC 140 0992)
Duke Pour Co. (Prdma Nuclear Sta6mt Umts 1,2, and 3), ALAB431, 6 NRC 460,462 0977) ,

showing riecessary en other factors where good cause has rot been dernorstrated for late intavenuon. |

CU-92-12,36 NRC 73 (1992) ;

Duquenne Light Co. (Beaver Valley Power Statimt Unit 2), LBP-846,19 NRC 393,411 (1954) |
standard for organiza6 mal standms; CU 92-1136 NRC 76 a.9 (1992) -i

Eastman Kodak Co. v. Image Technical Services, Inc.,119 L Ed. 2d 265,294 0992)
'

conduct of dormnars comrnercial entity that violates antitrust tws; 1RP-92-32,36 NRC 2910902)
Envirocare d Utah, Inc.. LBP 92-8,35 NRC 167,182 83 (1992)

standard for escretwnary intesvendon; LBP-92-23,36 NRC 131 792)
Maat v. Cohen 392 U 5. 83. 95 0968)

dmnissal of proceedir. far lack d controverted issue; LBP-92-36,36 NRC 368 0992) .)

Donda Power and Usts Co. (St Lucie Nuclar Pbwer Plant, Urut 1; Turkey Pous Nuclear Generanng
Mant, Uma 3 and 4), ALAB428,6 NRC 2210977)

Commasion suiharity to conduct putlicensing andtrust review; CU 92-11,36 NRC 510992)
nonda Power and Lighs Co, (SL Lucie Nuclear Ebwer Mant, Urut 1; Turkey Poud Nuclear Generating

Mant, Umis 3 and 4), GJ-77 26,6 NRC 538 (1977)
Commission authonry to decline review of appeal board dectanms; CU-92-II 36 NRC 57 a32 ,

(1992)
Monde Power and UgM Co. (St Lucie Nuctur Power Mant Unita 1 and 2). CU-89-21, 30 NRC 325.

329 (1989) ,

appbcability of $4 mile presumpdan of standing in decamrmasioning proceedings; LBP-92-23,36 i
NRC 129 (1992)

appbcadan of plicial sawers of stan&ng in NRC pmceedmas.1EP-92-28. 36 NRC 208 0992)
nosida Pour and Lighs Co. (St Lucie Nuclear Pbwer Mant, Units I and 2), CU-89-21,30 NRC 325,

329-30 0 989)
gengraphic prairmsy as bass for stan&ng in operating boense amendment procee&ngs; LBP-92-27, ;

i

36 NRC 200 (1992)
Donda Power and Ught Co. (Turkey Point Nuclear Geriersting P!ars Uruts 3 and 4). ALAB-952,33 NRC {'

521. 529 0 991)
basis for orgamzananal standing; LBP-92-28,36 NRC 213 0992) !

Fwt hera Utihties Autharny v. United States, 606 F.2d 916, 2001 n.17 (D C. Car.), cert dernes!, 444
U.S 842 0979)

Canmission authnnry to rmew anuumt mattes, CU-92-11,36 NRC 58 (1992)
Fmndation on Ecmmde Trcnda v. Lyrt 90 F 2d 79, 84 (DC. Ctr 1991) {

standing m the haam of informa6 anal injury; 1EP-92 23,36 NRC 126 0992) p
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,

Frmks v. Bowman Consuucum Ca,424 U.S.147 (1976)
damissal of proceedmg for lack d anuwened issue; IEP 92 36,36 NRC 368 (1992) |

General Doctric Ca (Wilmington, Nonh Camtma Factlity), DD 86-11, 24 NRC 325. 331-32 (1986)
'

defaral d scum en employee disenminadan casts by NRC undl decision by Secretary d labor, a

rDD 92 7, % NRC 341 (1992)
IGmm1 Dactne Ca (Wilmington, Nmh Carolma Facility), DD-89-1,29 NRC 325,330 (1989)

defaTal d actim an anployce dacnnunatim cases by NRC unu! dcotsmn by Secmary d labor.
DD'92-7, 36 NRC 341 (1992)

Ouardian Federal Sevmgs and loan Ass'n v.15UC,589 F.2d 658,663 (DC. Car.1978)
procedural praecuens to persons subject to agency invesuss6ers; CU 9210,36 NRC 3 (1992) ;

Oulf Oil Cap. v. ITC, %3 F.2d 588,61112 (3d Ctr.1977), cen. derued, 434 U.S.1062 (1978) ;

suenusuon of bias in an agmcy's decisim by indepdcra saaessman by an adjudicatory .'
decisianmaker d mmts of parties' legal pcmities; IEP-92-32, 36 NRC 308 (1992)

Oulf States Utihtics Co. (IUver Bcnd Stauon, Units 1 and 2), AIAB 183,7 AEC 222, 226 (1974 !

g"' graphic proximity as basis fur standmg to intervene in construction permit eatension proce6 Jing; {
IEP-92 37,36 NRC 389 (1992)

Oulf Sates Utiliues Co. (River Bend Station, Umts I and 2), ALAB 183,7 AEC 222,223-24 (1974)
geogreghic pmainnty as basis for standing on operanna Imense amendment procasimas; LDP-92-28, |

36 NRC 212 (1992)
Gulf States Uubties Co (River Bend Station, Units I and 2), ALAB-444,6 NRC 760,768-78 (1977)

tncorporatim, by reference, af the quesnons asked by Staff concernir.g the envmstmental report as
basis for contenuon; IEP 92-23, 36 NRC 136 (1992)

Gun South, Inc. v. Brady, F77 F.2d 858, 862-63 (lith Cir,1989)
Cmimission authonty to modify beense coruhtions that prwe unjust after ume; CU 92-11, 36 NRC

59 (1992)
lleitmuller v Stokes,256 U.S. 359,361 (1920) ,

dismissal of psoceedirs for lad d cmuwerted issue, IEP-92-36,36 NRC 368 (1992)
llouston Ughting and Power Ca (Allens CrerA Nuclear Gannting Sts6an, Umt 1), ALAB-535,9 NRC

!3 71, 392-97 (1979) ,

standard for demonstrating represetational injury; LEP-92-27, 36 NRC 199 (1992)
,

llouuon lightmg and Power Ca (Allens Creek Nuclear Genmung Stanon, Umt 1), ALAB-535,9 NRC |

377, 393 97 (1979)
affidays requirement to establish orgaruzatimal standing; IEP 92-23,36 NRC 126 (1992)

llouston Lishting and Power Ca (Allens Creek Nuclear Caerating Stadon, Unit 1), AIAB 582,11 NRC
239, 242 (1980)

sconomic concerns as basis for standmg to intervene m construcuen permit eatensam proceedmg;
IBP-92-37,36 NRC 375 (1992) ;

IIeuston Lighnns and Power Ca (Anena CrerA Nuclear Generat.ng Stauen, Umt 1) AIAB471,15 NRC
'

500,513 a14 (1982)
counse!'s legal abihty as basa f,x late intervenuan pesiuma's sha -ing of abibiy to contnbute to a

,

souad record, IEP 92-19, 36 NRC 107 (1992)
riousum Lighnns and Po cr Ca (South Temas Nject, Units 1 and 2), AIAB-381,5 NRC $82,59091 |

I
(1977)

treatmens d operatir:g inense proceedmg as involving the same "cause of scnon" as a cmstrucuan ;i
perrrut prmcedes, for scs judicata purposes; LEP-92-32,36 NRC 254 (1902) '

llouston lighting and Power Ca (South Teams Nject Umts I and 2), CU-77-13. 5 NRC 1303 (1977)
Cummissim authonty to cmduct postlwcesmg anLitrust review, CU9211,36 NRC 51 (1993 ;

Ilousum lighung and Power Ca (South Tensa N;ect Uruis 1 and 2), CU-77-13,5 NRC 1303,1321
*

(1977)
a;pbcahlity of laches m NRC proceedings; UIP-92-32,36 NRC 283 (1992)
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:

Ilouston lighting and Power Co (Sanh Tesas Pmject, Units I and 2), IEP-76-41,4 NRC 571,575 I
0976) I

uvatrnes d ermtmg homas pnwendmg as involvmg the same "cause of scum'* as a emstrumon I

perma poveedma, far res judicats purymes; LEP-92-32,36 NRC 284 0992)
llouston IJahtmg and Power Ca (south Tesas Project, Unas I and 2), LEP-79-lo,9 NRC 439,443

,

0 979)
gmgraphic proximity as basis for standing to imervene m constraction permit catmsim paceedmg; |

LBP 92-37,36 NRC 374 (1992)
lhmston lighung and Power Ca (South Tesas Project Uruts I and 2), IEP-79-la 9 NRC 439, 447 48, .

|
aff*d, AIAB-549,9 NRC 644 (1979)

showing required to dennanstrate injury m-fact; IEP-92-27,36 NRC 199 (1992)
Ent v. Washmgust State Appio AJvausma Cmsn'n,432 U.S. 333,343 0977)

I

indmdual tronber's partacipation requirements where organiratier.at standmg is graracd on the basis
d repnnentatim of that mmawr, IEP-92 23, 36 NRC 126 (1992)

lludey Medical Cerner (One Ilurley Plaza, Mmt Mwhigan) AlJ 87-2, 25 NRC 219,22425 0987)
lumns m board powers in civil penshy paceedmas; ISP-92 25,36 NRC 187 a45 (1992) ;

Inquiry Into Dres Ele Island Unit 2 ink Rais Data Fels.fwstum, IEP 8715,25 NitC 6710987), j
;

off'd, C1J 88 2, 27 NRC 335 (1988)
preemderens of the evidmco standard far oughing evidence; IEP 92-25,36 NRC 186 0992)

keeph J. Macktal, C1J.8912,30 NRC 19, 23 n 1 (1989)
standa d for obtairung oral argument; C1J 92-12,36 NRC 68 (1992) ,

Kansas Gas and Doctne Co. (Wolf Creek Genersteg $tation, Una 1), A1AB-327,3 NRC 408,41318 ,

0 976)
standardt for d scovery d secunty plans, IEP 9215A,36 NRC 8 (1992)

Kelly v. Robinum,479 U.S. 36,50 n.13 (1986)
weight given to statemcens d wanens who tesufied wgardmg the desirabihty d antitrust condarons,

i

1EP-92-32. % NPC 302 0992)
Kerr-ROcc Chemical Corp. (West Chicago Rare l'arths Facihty) ALAD 928,31 NRC 263,270 (1990)

burde on stay movaras to establish likehhood of success on she ments; IEP 92-31,36 NRC 264 ;

(1992) ,

Kerr McGee Chmutal Corp. (West Chicago Rare Earths Factlay), Cll-82-2,15 NRC 232 0982), aff'd
sub norn City d West Oticago v. NRC,701 F.2d 632 (7th Cir.1983)

i
spivupnats fwum for sevww d amendmen request; C3-92-11,36 NRC 60 nA8 0992)

Kimball v. Kimhall,174 U.S.158,162 0898)
{damissal of paaedmg for Isd d contrcursed issue; IEP-92-36, 36 NRC 368 0992) '

las !aland Lightmg Co. Ommespan Nuclear Ib-cr Statim, Umts I and 2), AIAB-292,2 NRC 631,
65(L51 0775)

weght gwen to pamtial for delay d proceeding in detamining late irserymnan sequests; ClJ-92-12,
>

36 NRC 75 0992)
Img taland ligh6ng Co. (Shoreham Ncicar Prmr Stauon, Una !) AIAB-743,18 NRC 387,397

0 983)
specincity requimd in suppait of factor Gn) far late imervenuun; CIJ-92-12,36 NRC 74 (1992)

lag Island Lightmg Co. (Shorcham Nuclear Power Stauon, Urut 1), A1AB 743,18 NRC 387,402 |

0983) i
impact d late intervenor peutioner's perticipauun m bnedming or de:aying a prweeding;

i

IEP-92-19, % NRC 110 (1992)
Img Island lighting Co. (5horeham Nuclear Power Sutson, Una 1), AIAB-810, 21 NRC 1616,1620 f

i
0 985)

weals given to first two factms in detenmning stay requests; 1EP-92-31,36 NRC 266 0992) |

Lag Island Lighung Co. (Shorcham Nuclear Ibwer Station, Umt I), Cl3 88-3,28 NRC 1,2,4 0988) ;

advancmcru of new thans or mitersunn of revious arguments as basis for mesur fcr j
monsideration; IEP 92-35,36 NRC 357 n4 0992) i'

!
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12r.g taland Ughting Co. (Shordarn Nucicar Power Stanon, Urus 1), C11891,29 h1C 59,93-94 (1989)
af5 deva sequawners for motions to m5mm; C1192-12,36 NRC 76 (1992)

Img Island lighung Co. (Shortham Nuclear Powa Staten, Unit 1), C1190L8. 32 NRC 201,20M8
(1990), remnsidwann domed, C1J-912,33 NRC 61 (1991)

unsupponed general references to radiological consequences as basis for standmg; 1EP-92-23, 36
NRC 130 (1992)

long Island lighung Co. (Shordam Nuclear Poeur Stauen. Unit 1), C1J 91-8,33 NRC 461,468 (1991)
ter.lirwes of stay requests, 13692 35,36 NRC 359 (1992)

Img 1aland Ughung Co. (Shaream Nuclear Pcmer S:adon, Una 1), C1J-92 4, 35 NRC 69,77 (1992)
pre <ffocuvmess hearing for decommissiorung; 1EP-92-23, 36 NRC 137-38 (1992) ,

las Island lighting Co. (Shoreham Nuclear Power Stauon, Urut 1), IEP-9215,35 NRC 209 (1992)
disrmass! of proemdmg with prejudice because of seulement agamem; ISP-92-30,36 NRC 228

(1992)
Imtsiana Energy Services, LP. (Claiborne Enrichment Cerner), IEP-91-41, 34 NRC 332, 346, 357-58

(1991) ,

incorpwadon by refennce of the questions asked by Staff emccrnmg the envummental regwat as i

baats for cmtenuan; LBP-92-21,36 NRC 136 (1992)
touimaans Powe and light Ca (Wetarford Steam Doctnc Staum Unn 3) AIAB-812, 22 NRC 5,48, 51

(1985)
weight give in heensec's candor in decidmg whether to revde its licase- ISP-92 25,36 NRC 163,

a6 0992)
Imisiana Pbwer and Ught Ca (Waterford Steam Decuic Stauun, Und 3), C1J-73-25,6 AEC 619 (1973)

cast compenson imerpreuum d AEA sectim 105c; LBP-92-32,36 NRC 296 0992)
Imyan v. National Wildhfe Federsuan, 497 U.S. 871, 882-83, til L Ed. 2d 695,712-13 (1990) '

standing a the basis of mfarrnational injury; 12P-92 25,36 NRC 126 (1992)
Imjan v. Defenders d Wildhfe, _,, U.S. 112 S. a 2130, 2136 (1992)

injury in-fed showing necessary to wabhsh standing to intervere; IEP-92 37, 36 NRC 374 (1992)
Metrrgehtan EAson Co. (!hme M;1e Island Nuclear Suuen Urdt 1), ALAB-772,19 SRC 1193,1207

,

'

!(1954), rev'd io part an other smunda, C1185 2, 21 NRC 212 (1985)
Commission authonty to consider a lurisee's character and imegnty in decidmg wherhcr so revoke

hs licase 1EP-92-25,36 NRC 163 (1992)
Meuvohtan Edison Co, (Three Mae 1aland Nuclear Stauon, Una 1), AIAB-807,21 NRC 1195,1198 n3

(1985)
cffect d pendmg lass issue on appeal of determmauon of bodak legal issues; 12P 92-32, 36 SIC

308 n.130 0992) .

!
,

Metrcgelitan E& son Co. (Three M.le Island Nuclear Sta .on, Umt 1), A1AB-807, 21 NRC 1195,1214
(1985)

in camera examinatim d safeguards informaum; LBP 92-15A,36 NRC 13 0992)
Me:rwobian EAnon Co. (Three MJe Island Nucicat Stauon, Uma 1), AIAB-815, 22 NRC 198, 202

'

!
(1985)

tuneliness requirenwei for rn<aions to reten; C2192-12,36 NRC 76 0992) ,

1Meuwolitan Edman Co. (The M;1e Island Nuc! car Stanon, Unit 1), C1183 25,18 NRC 327,331 n.3
0 983)

Sve-factor test for late intervenuon; C1192-12,36 NRC 69 (1992) *

Metropohun EA un Co (Three MJe Island Nuclear Stauon, Umt 1), C1183 25,18 NRC 327,332 (1983) r

ist for standmg to mtervene in NRC proceedmas, IEP 92-37, 36 NRC 374 (1092) [
Metrapobtan EAnon Co. (three MJe faland Nuclear Stanon, Una 1) CU 83 25,18 NRC 327,332-33

~

(1983) =

alplicaum of judicial emcepts d standing in NRC pmceedmgs; 1EP 92-23,36 NRC 126 (1992); ,

IEP 92-27,36 NRC 199 (1992); IEP 92-28,36 NRC 208 (1992)
Metrwohun Eism Co. (Three Mile Island Nuclear Station, Unit 1), C1185-2,21 NRC 282,316 0985)

'
mjury-in-fact and mone-d imerosts tests for standmg to amervenci LEP 92 23,36 NRC 126 0992)
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'
Metrupolitan Fason Co. (11ues Mile Island Nuclear Station. Unit 1), C1J-85-9, 21 NRC 1118,1136 37

0 985) '
standa;d to determme liceses's character and integray; 1EP-92 25,36 NRC 163 n.6 0992)

Milnot Ca v. hhardsm,350 F. Supp. 221 (S.D.111.1972)
change in anumstances that senders a statme in violation of equal pnnectasi princques, IEP 92-32,

36 NRC 307 (1992)
Mmnesota v. Ckmr te.af Cmarnery Co., 449 U.S. 456, 466 0981) ;

defamre affurded to a 1cgslativs body in its chtsce of which aspecta d a partnlar evil it wishes
to eluninate; IEP 92-32, 36 NRC 3M (1992)

M ssusippi Pour and light Co (Grand Gulf Nuclear Statim, Units I and 2), ALAB 704,16 NRC 1725 ,

(1982)
weight given in lad d auxher party to nyresent late imervendon peuunner's interests, C13-92-12,

% NRC 74 (1992) ,

Nonbger v. Ilahn,1201. FA 2d 1,12 (1992)
equal potecuan chaDenge to ernmeme classi5 cation sud as AFA secuan 105c; IEP-92-32,36 NRC

306 0 992)
Nonhere Indians Public Servios Co. (Bai!!y Gmerating Statico, Nuc1 car.1), AIAB-619,12 NRC 558,

%345 0980) ,

standing requiremets fa consuuetim permit catene pmceedma; IEP-92-37, % NRC 374 0992) i
iNorthern In&ana Pubhc Service Co. (HaiDy Genersiing Stanon, Nuticar 1) AIAB419,12 NRC 558, 564

(1980) ;

showmg of myury-in fact for imervenuon in operstmg twensa ciummon proceedms; IEP-92-27, 36 t

NRC 200 0992) )
iNorthern States Power Ca (Pathfmda Atomic Plano, IEP-89-30, 30 NRC 311,31417 0989)

discrethmary authonty d presiding dficer in informal proceedmg to allow ammdman d hearing !

request; IEP-92-24, % NRC 152 0992) !

Ohio F4 san Co. (Perry Nuclear Power Plant, Umt 1), Ctj 9115,34 NRC 269 0991), recmsideration
omned. C23-924,35 NRC $6 0992)

Canmassion supemsory authority in ebeence of a pecuca for review; CU-9213, % NRC 85 (1992)
Otter Tail Ptwer Ca v. United States,410 U S. 366, 377 0973)

accountabihty of deninars commercial enury for its madet power, IEP 92-12 % NRC 290 0992) ,

Pacinc Gas and Dectric Ca (Diablo Canyon Nuclear Ptwr Plant, Uruta 1 and 2), ALAB 410,5 NRC
1398, 1402 0 977) ,

NRC authorny to Innis acccas to secunty plan docurrmis; IEP-92-15A,36 NRC 8 0902) t

Parklare llosu:ry Co. v Shore 439 U.5 322,326 n5 0979)
relanonship betwem ns judkats and consteral estoppd, IEP-92-32, % NRC 285 (1992)

PaAlane lionicry Co. v. Shore,439 U.S. 322, 331 n 15 (1979)
apphesbilay of colla:eral esinprel where Subcart G and Subpart 1. proceedmgs are conschdated;

C13-92-13,36 NRC 88 (1992); LBP-92-ILA, % NRC 21 (1992)
Philadelphis Destne Ca (Limend Generatirg Sisuon. Umts I and 2) A1AB-808,21 NRC 1595,

It02 03 (1985)
econtwnic harm as esse for grant of a sisy; IEP-92-31, % NRC 267 0992) 1

Philadaph:a Doctric Ca (Limend Genusting Stauan, Umts I and 2), IEP-82-43A,15 NRC 1423,1437
(1982) i

s:andard far establishing standmg to uservene by an twganuation; IEP 92-37, % NRC 389 0992)
FSi'adelphie Doctne Ca (Lamench Gmerstirig Station, Umts 1 and 2), IEP 89-24,30 NRC 152 (1989) i

dismissal of pmeeeding mth prvjt,6ce because of settlement agreemmt; 1.BP 92-30, M NRC 228 )
(1992) |

|
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1

Philadelphia Dectric Ca (Peach Baum Auwmc Power Sianon. Uniu 2 and 3), AIAB 540,9 NTC 428,
434 0 979)

bases for omsolidnim of proceedess; QJ-92-13,36 NRC 89 (1992)
Pcatland Gmeral Dectnc Co. (PtbNe Sprms: Nudaar Plam, Uniu I and 2), AI AB.333,3 NRC 804, 806, ,

aff*d, CLJ 76-27,4 NRC 610,614 0976) ,

fmancial imerests as basm for inusvanum in decommissimmg pwadmg; ISP-92-23, 36 NRC 131 |
(1902)

Pcstiand General Deanc Ca (PebNe Spnnas Nudear Plam, Unus 1 and 2), QJ-7&26 4 NRC 608
0 976)

'

aandards for interkcuury review; CIJ 92-13,36 NRC 85 0992)
Portland Gmeral Deanc Co. (PebNe Spnnas Nudear Piam, Uruts 1 and 2), QJ-7&27,4 NRC 610,

612-13 0 976)
zone of inuresta for matenals licerse amendmens hennegs; IEP-92-20,36 NRC 115 (1992) i

Pcetland General Deanic Co. (Pebble Sennas Nudcar P! ant, tbts 1 and 2), QJ.7627,4 NRC 610, 613 .

'
0 976)

test for mandmg to intervene in NRC proceedman; 1.BP 92-37,36 NRC 374 0992)
Portland General Deatic Co. 0%Ne Spnngs Nudcar Pism, Units 1 and 2), CJ-76 27,4 NRC 610, ;;

613 14 0 976)
injury-in-fact and rane-of-interats tests for stamma to imervec; IBP 92 23,36 NRC 126 (1992)

Pwtland Gmeral Deane Ca (Pebble Spnngs Nudear P! ant, Unas 1 and 2), QJ-7627,4 NRC 610, 614 ,

(1976)
a;t ca6m of ju&cial emceps d standmg in NRC prweedmgs; IEP-92-22,36 NRC 208 0992)ti

iPowell v. 7mden, 366 F.2d 634, 636 (D.C. Or.1966)
showira r.eccesary ta establish the defmse of hches, LBP-92-32,36 NRC 256 (1992)

PuNic Serwcs Ca of Ir. diana (MarNe RI) Nudear Generates Staum, Uruts 1 and 2), A1AB 316, 3
NRC 167,170671 (1977)

scope of licmsms board's and presidmg affwer's powers, QJ9213,36 NRC 86 0992)
Pubbe Servre Ca of New Ilampahire (Seabuk Sutaan. Unit ?), QJ-91-14, 34 NRC 261, 266-67 (1991)

injury in fact and zone-d-interesis tests for intervention; ISP-92-27,36 NRC 199 (1992)
Public Service Co. of New lhmpahire (Seabro<A Stanan Unit 2), 03 844.19 NRC 975, 978 0984)

econonne concerns as basa far standing to inservene in cmstruenon pernut casemm preceedmg,
IEP-92-37, M NRC 374 (1992) .

I%be Servia Ca of New Ilampshue (SeabrocA Satim, Units I and 2), QJ-89-3, 29 NRC 234, 240,
241 0 989)

inowporatim of manive documeras by reference as basis far a comennon; LEP-92-37,36 NRC 379
0 992)

Pubhc Savice Ca of New 11am;= hire (SeabmA Sta6an, Umts 1 and QJ-90L3, 31 NHC 219, 229 1

(1990)
C<mntasion supervisory authanty in absece of a pettian for revww; C1J-92-13,36 NRC 85 0992)

Pubbe Scrwcc Ca of New llampshirs (Seabma Statam, Unas 1 and 2), CLJ 90L3, 31 NRC 219, 260
(1990)

we aht given to irreparabic irijury s!wwmg in geant of a stay; ISP 92 31,36 NRC 263 0992)
PLaet Sound Power and 1.ight Ca (Shagn!!!anbrd Nadear Power Project Umts I and 2), ALAB-700,16

NRC 1329,1333-34 (1982)
standard for orgamzatamal standeg QJ-92-12,36 NRC 76 a 9 0992)

Sacramamo Municipal Vuhty Distact (Rando Seco Nuc1 car Gmerating Statim) CLJ 92-2,35 NRC 47, $6
0 992)

appbcauan of judicial canceps d sandmg in NRC pruecdmas; LEP-92-27,36 NRC 199 (1992);
LRP-92-28,36 NRC 208 0992)

Sacramemo Wnicipal Utibty Distncs (Rancho $cco Nuclear Gmeranns Statim), ISP-92-23, X NRC 120,
12700 0992)

standmg to irscrvene m decommissioning prouedmgr.13P 92-24,36 NRC 153 0992)

,
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Safay Ught Corp. (Blourraburg Sne Drcornammanon), C1J-92-9,35 NRC 156,158 (1992)
standards fa irnerle cutory evnew; C1J-9213,36 NRC 85 (1992) ,

Safety !.ight Corp. (Bloanaburg Site Decomammation), (13 92-9,35 NRC 156,15940 (1992) !
!

applicability of law of the case in NRC proceedings, IEP-92-32,36 NRC 283 (1992) '
San Lms Obispo Mothers fm Nce v. NRC,751 F.2d 1287,1314 (DC. Cir.1984), aff'd en banc,789

F.2d 26 (D C. Or), art. dmied, 479 U.S. 923 (1986)
Cornmisman authorny to rescind a suspesum of an anuuust licensa condaion; CIJ92-11,36 NRC

59 (1992)
Sanks v. Gamgia, 401 U.S.144,148 (1971) i

dtsmissal of proceedmg for lad of cetroverted issue; IIsP-.92 36, 36 NRC 368 (1992)
S&nader v. Rusk. 377 U.S.163,168 (1964)

#

equal protecnon requutments and AEA secuen 105g IEP-92-32,36 NRC 306 (1992)
SEC v. Sprr.cher,594 F.2d 317,319 (2d Or.1979)

determinane, guior w imerview, of good cause ester on for release of transcept; C1J-92-10,36n

NRC 4 (1992)
ShnEy v. NRC,651 F.2d 780, 791 (D.C. Cir.1980) (per curiam), vacated as mom and rernandal,459 ,

U.S. I194 (1983)
dermdence of third party hearing rights m licenace's regmst fa a heanng; C1J 92-11,36 NtC 54

n.19 (1992)
South Car:Ena Deanc and Gaa Co. (Yugil C. Summer Nuclear Station, Unit 1), A1.AB 642,13 NRC

881, 894-95 (1981), aff'd sub nom. Fairfield Umted Acuan v. NRC,679 F.2d 261 (DC. Cir.1982) [
weight given w lad d another pony to represent In e mtervenum peunoner's interestr, CLi-92-12, j

36 NRC 74 (1992)
Statement of PoLcy on Cmduct d 13censms Nceedmgs, Ctj 818.13 NRC 452,454 (1981)

sancuens for failure no menply wh imervenuon raguironents; LEP 92-26,36 NRC 195 I1992) ,

Systern Federation v. Wright,364 US. 642,647 (1%1)
,

Camerussion authonty to modify hcmse condidons that prove unjust after ume; C1J-92-11,36 NRC

59 (1992) '
Tenness e Vaney Authority (Browns Ferry Nuclear Plant, Umts 1 and 2) IEP 7&lo,3 NRC 2@,216

(1976) ,

incorpesadan, by sefermce, of the quesums asked by St.aff concernmg the envirmmertal report as
besia for conternion; IEP-9223,36 b1C 136 (1992)

Tmnessee Vaney Authonty (Itansville Nuclear P! ant, Umta 1A, 2A, IB. and 2B), AIAB418,6 SRC 1, 2

(1977)
bams for reconsidernum of a 6nst deternunanon, IEP-92 35, 36 NRC 357 (1992)

'
Tmnessee Vancy Authonty (Wana Bar Nuclear Plant, Uruts 1 and 2), AIAB413,5 SIC 1418,142621

i
(1977)

financial interests as basis for irnerventim in decommissiming procadmg. LBP-92 23,36 NRC 131 ,

(1992)
Temas Udinnes Doctric Co. (Comanche Nk Steam Decmc Stanm, Und 1) ALAB-868,25 NRC 912, {

935 (1987)
scope of issues 1.itigable in cmsuuction permit catension proceeding; IEP-92-37,36 NkC 377 (1992)

Texas Utunaos Dectnc Ca (Camanche Nh Steam Doctne Stenun Umt 1), CLI-8&l5,24 NRC 397, j

402-03 (1986)
and cause far delay in complesson of construcuon of nuclear poest ple:n, IEP 92-37,36 NRC 377

(1992)
Tezu Utilides Dactric Ca (Cananche Nk Steam Electne Stauan, Unns 1 and 2), C1188-12, 28 NRC

605, 6 4 09 (1988), aff*d, Caaers for Fair Utility Regulanon v. NRC, 898 F.2d 51 (5th Gr.1990).
ceat dmied, til S. Ct. 246 (1990)

6ve-factor test fm late amervenom; C1J 9212,36 NRC 69 (1992)
Texas Unlines Dectne Ca (Cananche Nk Steam Dectric Stanon Units 1 and 2), C1J 921,35 NRC 1

(1992)
emens is ieopening a record; C1J 9212,36 NRC 66 (1992) |
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Toledo Eduum Ca (Davis Besse Nuclear her Sts6an, Unna 1, I and 3), A1AB 560,10 NRC 255

(1979) '

suspmsian d satitrust conditmns at a licensee's request; GJ-9211,36 NRC 58 0992)
|Toledo F4stm Ca (Davis-Base N= lear Power Station Units 1, 2, and 3), IEP-771, 5 NRC 133 0977),
I

s!f'd as modified, AIAB-560,10 NRC 265 0979)
purpose d snutrust cmdinans an operstmg licenses; IEP-92 32,36 NRC 279 0992)

- Union Electric Ca (Canaway Plant, Urut 1) A1AB-740,18 NRC 343,346 0983)
quality tajuired in castruction of nuclear piams; 1EP-92-37,36 NRC 3810992)

Unum d Concerned Scienusts v. NRC,711 F.2d 370, 3810983)
lunits on samey's irderpretane d im own rules; IEP 92-20,36 NRC 114 0992) '

Union d Concerned Sciasists v. NRC,711 F.2d 370,382 83 (DC Cir.1983)
senpa of Canmissian enforcanent authority; C1L9211, % NRC 57 m310992) *

Union d Concerned Scienusts v. NRC, 735 F.2d 1437,1446 (D C. Chr.1984), cert. derund, 469 U.S.
i

1132 0 985) '

dependence of tiurd pny hearing rights on licames's request for a trarmg; CLI.92-11,36 NRC 54
a19 (1992)

United Gas L,v.-.. ; Co v. CaDery Propertics,382 U.S 223,229 0965)
Canmissirm authority to moddy license conditions that preve unjust afw ume; C3-9211,36 NRC

59 0 992)
,

United States v, Murray,297 F.2d 812,821 (2d Ctr.1962)
Of policy to vithhold voluntary interview transen;ts untti ed d investga6an. CIJ-9210, 36 NRC 3

al (1992)
United Staus v. Swift & Co.,286 U.S.106. !!4-15 0932)

Canmissaan authunty to modify license conditions that prows unjust afus time, ClJ-92-11,36 NRC

59 0 992)
United States v, Swift A Ca, 286 U.S.106,116 0932)

potenual of nuncer plants for cwinhutmg to a situation incensurau with anutrust laws, IEP-92-32,
36 NRC 303 0902)

Unned Stews Depenment d Energy (Chnch River Breeder Reacscr P; ant), A1AB-721,17 NRC 539, 544 ,

0983)
demonsuetum d ernstlement to a say; IEP-92-31, 36 NRC 263 0997)

wn Bourg v. Natu, 388 F.2d 557. 565 (D C, Cir.1%7)
showing nomssary to establish the deferme of laches; LBP92-32,36 NRC 286 0992)

Vermont Yankee Nac1 car Pbwer Corp. (Vermont Yankee Nuclear Power Stane), ALAD-138,6 AEC 520,
-,

523 al2 (1973) !

timehness requiranent for motions to renpen; CL1-9212,36 Mtc 76 0992)
Virgut,a Eleanc and her Ca (Nonh Anna Power Sts6rm. Uruts I and 2), A1AB-522, 9 NRC 54, 56 ;

i

0979)
geog-sphic prosmuty as basis for standmg to intervene in construeben pcmut estensmn proceedmg.

IEP-92 37,36 NRC 374 (1992)
Wrgin,a Elednc and Power Ca (Nonh Anna Nuclear her Station, Units 1 and 2), A1AB-522,9 hRC

54, 56 57 (1979)
geographic preamuty as basis for standing on operating hocnse amcxdrmat proceedmgs, ISP-92-28,

36 NRC 212 0992)
Wanh v. Sc1da, 422 U.S. 490, 511 0 975)

basis for orgewa6onal standmg; IEP 92-28,36 NRC 213 0992) ,

Whingim PuWie Mer Supply Sysen (WPPSS Nacicar Project Na 2), Di>84 7,19 NRC 899,923
;

0 984)
standard for ins 6tu6m 4 show<ause pnxeedings; DD-92-5,36 NRC 248 (1992). DD 02-6,36 NRC |

|

337 0 992) |
,
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Washmgum Pubhc Powa Supply Sysuun (WPPSS Nuclear Propet No. 3), AIAB 747,18 NRC 1167,

1173 (1983)
significance to be placed on ammat d delay m deternuning ednussibahty d late istervaten panum.

1

IEP-9219, M NRC 106 (1992)
Wuh.natm Pubbe Power Supply Sysunn (WPPSS Nuclear Propct, Nos. I and 2), QJ-82-29.16 NRC

1221. 1229 (1952)
segg of issues lingsble in cmstruction pernut extension prmadmg; LEP-92-37, % NRC 377 (1992)

Weusmaer v. Smthern Railway Co.,470 F. Suw. 930 (D 5 C.1979)
change in cirmrnstames that mmdcrs a statute m vadanon of equal pndection pnncip4m; IEP-92-32,

,

36 NitC 307 (1992)
Wincesa Dectric Mw Co, (I%nt DwA Nalear ha, Unit 1). AIAB496.16 NRC 1245,1263

(1982)
use of disonvary to ;suv.de bases for cennentions; IEP-92 37. % NRC 384 (1992)

Yankee Nuclear Power Corp. (Vennant Yankee Nuclear Power $ts6m). IEPW6, 31 NRC 85, 90 (1990)
i

showing of injury.in. fact for irnavenuan in quating beense cuensim praeeding; IEP-92-27,36 '

NRC 200 (1992)

i
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10 C1 R.12 'y
determinanw of apphabduy of h5 pen G pnwedares. C13 92-13,36 NRC 57 (1942) 4%y.

10 C ER.13 M T#

governhg rule m cmhu berman ameril rtJe m Subpart O a.nd a special nde m amher s A;er,. 1,y Q .

ClJ 92-13, 36 NRC 57 (1992) L*. / E "

Ob10 CJ R 2,101

Staf! dental as a fmal C<nnrmuim deemm; Cll 9211,36 NRC 60 (1992)

10 C.ER.1101(e)
standa ti for a s.gnificani dangs review; C1J 92-11,36 NRC 60 n 45 (1992) 4 i

',,/10 Cf.R.1103/b), 2.10<(d) o - *

1finsbty c( Staff dntsian where heanrg u nis reqxsted by apphcant for Lccue amendment; C119211 3
36 NRC 54 (1992)

10 C l R. 2.105(d)(1)
respmsihbiy for determmauon of hearing req 2as in show< aux piacedmg. CU 92-11,36 NRC 60 g

n 47 (1992) E f-

Iraponsibibty of h<auce or uppbcam to reqat a heanrg on aheac bcenarg dtmans. Clj 92 !!, M
NRC 53 (1992) yI

10 C ER.1108(b) G
fmshiy cd Staff doctsinn where hcanrg is na reyes'.ed by ag6 cant fcv Lmmse amendment. CLJ 92-11 M#Ck36 NRC 54 (1992) 4

10 Cf.R. Part 2 Sabren B g
mfortement actmn re her dan hceme renen! derual for vichu,m of secum 30.35 CLJ 9213, M NRC r j ( ,.

90 (1992) t vs
E?f "10 C ER.12(61204 .

)j"3fon.m for handimg m. pests for rnewhfaanon of Lceme and.uona, Clj 92-11, 36 NRC 38 538 (1992; Y

-'[g -10 CJ R.1202 ,-
Q2 .* i;M M $7

forum fm addreutr.g bcensce's failure to r<enply wnh fmanas! aue:snce requm.ents se boos im
luenae demal; C1.J 9213, 36 NRC 82 (1942) VS "

[0 hy-fmum fm da'icrges to merstmg Leeracs, ClJ 92-12. M NRC 67 (1992)
'tybnpmuon of ducuncussioning rupurements thrash an enfonum:ni scuon, Cl) 9213. M NRC 86

, p y@f f .n 16 (1992)

M;$,j
'

impropneuca by NRC penmncl regardq NHC inspero m uviou; DD 92 4, 36 NRC 144 C992
Mprocedan fa beanegs on er.fmucment ordem CL19213, 36 NRC 83 (1992) p

h, Ts ","MM; hi s
revmau c of memals bcense fte fatlare to pay enm.at fec; IEP92 33, 36 NkC 312 (1942)
secunty trening def>umcms and nolaimn of rnamterame prt.cedures as tes far repest for ocu<m (

under; DD 92 5,36 NRC 232 (1992) ' ih-h 9.,:

Q@n <
*istandard for mojtauon of show .s.ne pnxecamgs DD 92 5, 36 NRC 24R (1992)

f10 C I R.1202a)(3) +,,1.

responsNLty of laersee or appbcam to request a henng on adme hcenstrg decwms. Clj 9211, 3t $!|A5f fM
NHC 53 (1992) 4'M:eht j

10 CI R 2702&) @ h",,,[ .
ghbg g grap.msiNbry of bcensee to ans.cr ctrges in r.vssuun order; ISP92-33, 36 NRC 315 (1992)
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i
10 C.FR. 2.202(cX2Xi)

gmunds frw dallenging immedaiely effecuve order, IEP-92-34,36 NRC 319,32122 (1992)
imuauan of infannel procratings ty submissim of stay request, LBP 92-35,36 NRC 359 (1992) ,

10 CF.R.1203
purpose of tward seview of seulernen sareanets; 13P 92-18,36 NRC 93 (1992), IEP 92-21,36 SVC

119 (1992)
sentiemers egreeman as cause fw urminatior. L' pmeredmg. C1J 9215, % NRC 251 (1992);

LDP-9218,36 NRC 94 (1972); LBP-92-21,36 NRC 118 (1992)
,

10 CF.R. 2.206
apprrpnatmens d requests for almsf that are not directed to Esecuuve Duestar fw Operatima er Office

of Nuclear Matenal Safety and Safeguards, LDP-92-35,36 NRC 359 n.12 (1992)
cmergency hatains and fire pmteswm systems at Palo Verde, stegnums of vmts6cns in. DD92-4,36

NkC 144 (1992)
employee decrumnauon at 1%1o Verde; DD 92-1,36 NRC 34046 (1992); DD 92 8,36 NRC 3484

(1992)
fwum for daDenges to gieranns licenses; C1192-12,36 NRC 67,77 (1992)
forum fw handimg sequests fw modification af bcense cmdidons; Cll-92-II, % NRC 58 a.38 (1992)
foram fw requesung enforcement action; CLI 9212,36 NRC 71 (1992)
rr.anagement characza and comprsence at Comande Pealt; DD-92-6,36 NRC 32637 (1992) ,

secunty taining deficimcies and violation of maintenance pmcedurca as basis for request for action
under; DD-92-5,36 NRC 232 (1992)

s sudard for irsutution of show<suse proceedmas; DD-92-6, 36 NRC 337 (1992)-

10 C F R. Part 2 Subpan O
conuasi d Subpart L rules w:th; IEP-92-24,36 NRC 151-52 (1992)
pecedures sppliceNo for consohdaied Subpart O and Subpa<t L pnxecdings; CU 92-13,36 NRC 82

(1992)
r

10 CFR. 2.700 '

pmcedures far hearings en enforternent matters; CU92-13. 36 NRC 83, 86 (1992)
10 CF.R 2.7041790 -

estehtshmera of hcensmg board snd pmcedures for hearing on license dernal, CU-9213,36 NRC 83

(1992)
procedans nas rmtinely availatile in informal proceedmss, CU 92-13,36 NRC 82 (1992)

10 CF.R.1701
failure of pet 46anca to empty with service requirernents; LDP-92-17,36 NRC 29 n.10 (1992)
responsiNbty of petitimen for servit* of documerus; IEP-92-26, 36 NRC 192 (1992)

10 CF R 2.701(b)
scope of document service to penumers; IEP 92-23,36 NRC 138 (1992)

10 CF.R. 2.701(c)
basis fur desamisung compleaim of filing; LBP-92-28,36 MtC 205 (1992)

10 CFR. 2.711
catensim of time for f&ng stay requests; 1RP-92 31, % NRC 262 (1992)
sequmce and uming of the films of amended and surplemental peuums; IEP-92-17,36 NRC 29

(1992)
i

10 CF R.17)l(s) |
board authority to alter deadhne for f,1ma contenties; LBP-92-27,36 NRC 198 (1992)
burden d showing good (suse for estmsnm of ume for fding; UIP-92-37,36 NRC 392 (1992)

10 C.F.R.1712
service of adjudicatory documets an petiLeners; IEP 92-23,36 NRC 138 (1992)

10 CF.R.1713
nnuw of appearance requarmwras for fihng answers to revocadm orders; IEP 92-33, 36 NRC 316

(1992)
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10 CFR.1713(b)
standards fm informing twendmg ofGcer of rumes d agcarance d cmnsel; IEP-92-24,36 NRC 154,

153 (1992) -
10 C F R.1714

deadhne fr heanns sequesas and truervention pcodrms on spera fuel pool air.cndtrusa; IEP 92-28,36
NRC 204 (1992)

scope of opportuntry to innervene; IEP-92 28,36 NRC 211 (1992)
sundard for admiasmn of appbcants as immenas; C119211,36 NRC 54 (1992)
standmg and comention requirmumas for inu.rversion; IEP-92-27,36 NRC 195 (1992)

10 CF.R.1714(a)
stand;ng requimnent for iramwnnion; IEP-92-23, 36 NRC 126 (1992)

10 CF R.1714(aX1)
applicability to lao fJed ! waring requests a mfrm.aners orders; Cll 9214,36 NRC 222 (1992)
appiution of Swfactor test to leio-Gled beanns requests, ISP 92-33,36 NRC 313 (1992)
Sve factwo io be addressed by untimely imervention patinons, ISP 92 28, % NRC 204, 205 (1992);

IEP 92-37,36 NRC 385,386 (1992)
intest requimnera for irnervmtion; IEP 92-27, M NRC 199 (1992); LEP-92-37,36 NRC 3'13 (1992)
requiremmt fw wnnen irmarvention peution; LEP-92-25,36 NRC 207 (1992)-

10 CFR 1714(aXIXi)-(v)
6ve-faaer inst tw adrnisamn d late-filed ementions; LRP 92-17, 36 $1C 28 (1992)
6ve facts test fa late imervention; CLI-9212,36 NRC 69 (1992)'. IRP-92-19, M NRC 101,104, til 1

!

(1992); LEP-92-32,36 NRC 282 (1992)
fiefacts test for nontimcJy Slings, need for pesi6mers to addreas; LEP 92 26, 36 NRC 192,194

(1992)
10 CF.R. 2714(sX2)

cnteria in be addressed fm late intervenixm; C1J-92-12,36 NRC 69 (1992) .]
interesi aspect of standing to intervene; OP-92-23,36 NRC 126 (1992)
particulanty rogmred of imerventim pentims; ISP-92-28, 36 NRC 207 (1992); IEP-92 37, 36 NRC

373, 375, 390 (1992)
panicidarity req.nrod to establah standmg; IEP-9211,36 NRC 127 (1992)

10 C FR. 2 714(a)(3) )
ammdeners of heanns petinms, deadline for. IEP-92-24,36 NRC 132 (1992)
ammdireen of irservension peution wuhout prior a}3. 11 d licensing bmrd or gresidmg oikzr,

IEP-9217,36 NRC 27 (1992); LEP-92-23,36 Nkt 125 (1992); 12P-92-27,36 NRC 198 (1992)
provism for late-filed intervenbru pectims; LEP 92 28, 36 NRC 207 (1992) J

Ivested tight to amend cententims; IEP-92-23, 36 NRC 140 (1992)
10 CFR.1714(b)

cmterum requimners for imervedon; ISP-92 23, 36 NRC 126 (1992)
spenficity required of comartions; 13P 92-28,36 NRC 214 (1992)
standards for edmissa of cuntendons- LEP 92 23, 36 NRC 132 (1992),

10 CF.R.1714(b)(1)
comentmn requimnent for unervendon; ISP-92-17, 36 NRC 27 (1992); ISP-92-28, 36 NRC 205 (1992)
deadtma for filing interventim peninon suglement that omtains catendon hat; ISP 92-17,36 NRC 27

(1992)
10 CER 1714(b)(2)

bans and spect$ city reqturcmems for commuons in construcuon permit catensirst promedmas.
IJIP 92 37,36 NRC 376 (1992)

content 4 comennons; IEP-92 27,36 NRC 200 (1992)
comentim mguinnent for irnmen6an; 12P-92-17, 36 NRC 27 (1992)
specificity required for admissmn of contendons in formal proceedmas; IEP-92-24, 36 NRC 154 (1992)

10 CFA 1714(b)(2Xii)
incorporunon of massive documents by reference as basis for a contention, ISP 92 37,36 NRC 379

(1992)
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interpraanon of; IEP-92-28, 36 NRC 215 (1992)
support required for harassment and intinada6cn claims; IEP-92-37,36 NRC 3&4 (1992)

10 CFA 2.714(bX2Xiii)
good cause for delay in canplaion of consuucuan of nuclear poetr plant,1EP-92-37,36 NRC 380

(1992)
10 CFA 1714(c)

deadlme for ftimg hearing request an revixation of materials liomas for failure to psy annual fee;
IRP-92-33,36 NRC 314 (1992)

10 CFA 1714(d)
injury in-fed standard for irnerwnton; IEP 92-19, 36 51C 103 (1992)
standards fa a&nissim of emtenuons; [EP 92-23,36 NRC 132 (1992)
standards fa s&nissum of ceternions in cmstructim pernut esimsson proceedmas; [EP-92-37, 36

NRC 376 (1992)
10 CFA 1714(dX1)

factas cmodered by txeds in ruhng m admisabihty d cantmums,1EP-92 27,36 NRC 201 (1992)
factas to be addressed by interwntion peones; IEP 92-23, 36 NRC 208 (1992)

10 CFA 1714(dXIXiii)
e!Yat of an ankr tha dernonstrates irnerest for purposes of intervennun; IEP-92-23,36 NRC 126

(1992)
10 CFA 1714(dX2)

factas considered by boards in ruling on admissbthty of causerexsis, LBP-925,36 NRC 201 (1992)
10 C F R.1714e

appealahility of ceder derying imervmtion; LBP 92-23,36 NRC 141 (1992); 1EP-92 37,36 NRC 393

(1992)
spreals d intervatie orders, LBP-92-28, 36 NRC 220 (1992)
appeals a licensing board decisions; Q192-11,36 NRC 50 (1992)
designa6m of pectiooces as parues, LRP-92-23,36 NRC 138 n.31 (1992)

10 CFA 1714afa)
appeals d interventim <wders LEP-9219, 36 NRC 111 (1992)

10 CF.R.1714a(b)
appealability of orders denying intervenuon; LRP-92 37,36 NRC 393 (1992)

10 CFA 1716
authonty for licensing board and presading officer to cmsobdate Subpart G and Subpart L proceedmgs;

CLJ 9213,36 NRC 57 (1992) ,

basis fa exmaalidaim of Subpart O and Subpart L proceed.ngs as Subpart G procadra, CL192-13,
36 NRC 54 (1992); LEP-9216A,36 NRC 20 n6 (1992)

ennsolida6m of Suhrt G proceedmas; LBP 9216A,36 SPC 20 (1992)
10 CF.R.1718(1)

Crunnussion supemsary authority in absence of a peudon for review; G192-13,36 NRC 85 (1991)

10 CF.R.1718(m)
sequence and tmung of the films of amended and supplemcel peutims; LEP-92-17,36 NkC 29

(1992) |

10 CF.R.1732 1

1
burdcn d showing good cause for estensim d time for films; LBP-92 37, 36 NRC 392 (1992)

)10 CF.R.1734(b)
affidavit requirmurn for mrcons to reopm; C1192-12,36 NRC 76 (1992) ;

i

10 CF.R. 2.734(c)
requests for protecove orders for named and unnamed persons; C1192-12,36 NRC 77 (1992) ;

10 CF R.1740(bXI) |

cnmentian nquiremmt for intervenuan; LRP 92-37, 36 NRC 354 (1992) j
mrsion to cornrel disclosure of evidance centsimng pnvileged or cortfidential canmenaal information;

IEP-9215A,36 NRC 9 (1992)
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sunderda far Ascwory d secursy plans, IEP-9215A,36 NRC & (1992)
use d &acowery to provide beace for cornennons; 1EP-92-37,36 NRC 387 (1992)

10 Cf A 1740(c)
apphcabihty of punecdve orders to security plans; LEP-92-15A,36 NRC 11 (1992)

10 Cf R.1740b
esempuan far propnetary informadun; 12P 92-15A,36 NRC 13 (1992)

10 Cf12.741(c)
apptwability to privately panessed documerns; ISP 92-15A,36 NRC 9 (1992)
NRC suthnrtry w limit scuss w secumy plan dw.unenta, IEP-92-15A,36 NRC 3 (1992)

10 CIA 1744
procedures fw obtaimng docummis not sveilable under scc 6m 1790; IEP-92-15A,36 NRC 7 (1992)

10 Cf R.1744(e) '

bans fw access w safeguards informadan; IEP-92-15A,36 NRC 12 (1992)

10 CIA 1751a
amendment of hearing painana, deadbne for, IEP-92-24, M NRC 152 (1992)

10 CIA 1759
NRC posmon en seulment agmemenia, LEP-92-30,36 h1C 228 (1992)

10 CIA 2.760
fmahiy d imtial decisim; LEP-92-25, % NRC 187 (1992)

10 Cf.R.1763
dacreuan d Carnmissian to allow oral argument, CU92-12, 36 NRC 68 (1992)
farm of request far oral arg.anern, CU92-12, 36 NRC 69 n 4 (1992)

10 CIA 1771
bases fw rnouans for recmsideration; ISP-92-35, 36 NRC 351 (1992)

10 Cf A 1772fj)
scferral d licersee's heanns mpest on license denaal md contingess on!cr to Chief Adnumstinuve

Judge of heensing board panel, CU-9213,36 NRC 83 (1992)
10 CSA 1786

e; teale d iniual decume; LBP-92-25, % NRC 187 (1992)
extensim d Comrmssim supervisory pours to cucurnstances that do not meet the standards for

[revww; CU 92-13,36 NRC 86 (1992)
petitem for review of revocauan of byprodut rrawial inense; C1192-16, 36 NRC 352 (1992)

;

10 CIA 2,786(a) l
C<snnussion wthonty o revww twensing board aders; CIL92-15, % NRC 251 (1992)
Commisseun supervisory swhonty in absence of a peutum fur review; CU 9213,36 NRC 15 (1992)

10 CIA 1786(bXI)
desdhne for seek.ing Camrmamon revww; IEP-92-%, 36 NRC 368 (1992) ,

pendan for smee mandaiad pnw w seeking judicial rmer; ISP-92-25,36 NT(C 188 (1992, i
'.

10 Cf R 1786(b)(2) !
ler gdi and c4 nent of peudons for smew; LEP-92-25, % NRC 188 (1992); LEP-92 36, 36 NRC 368

(1992)
10 CIA 1786(hX3)

cona Jersum of Sinff views filed in respmse to Lcensees' opposidan w its peudon for review;
CU 92-13,36 NRC 85 n 8 (1992)

uming,,1cngth, and contmi d peudon fw revww; LEP 92-36, 36 NRC 368 (1992)
10 CT.R.1786(bX4)

ccmaidersumis in escreuanary grant of peti 6m for review; CU 9216,36 NRC 352 (1992)
deadhne for appeal d imtsal decision, LEP-92-25,36 NRC 187 (1992)
entensim d Commissian supervany powers to cinumstances that do not rnect the standards for

[reyww; CU 92-13,36 NRC 86 (1992)
10 C ER.1786(bX4Xii), (iii)

juriadnimal quearams raised by smsohdatie d Sabpart G and Sahpan L pnxred2ngs; C119213, %
NRC 86 (1992)

r
1-21

1
i

E

I

f

i

_ _ _ _ _ - - _ _ _ _ . >



. . . . . . -- -- --- .. . . - - ~~ . . . . - .

!

i

:
t
!
(

fLEGAL CITATIONS INDEX
,

REGILATIONS

|

,
10 CJR.1786(g)

standards for imedcctacry review, CU 92-13,36 NRC 85 (1992)
10 CJR 1786(g)(2)

' i
i

effect of conschdadon order fa purposes of imerloctacry review; CU-9213,36 NRC 86 (1992)
10 CFR.1788 ffacurs to be addressed far grara af a stay; LBP-92-20,36 NRC 116 (1992); IEP-92-31, 36 NRC 260, r

268 (1992); IEP 92-35. % NRC 359 0992) :
"

showmg necanary fa g ara d a stay; LBP-92-31,36 NRC 262 (1992)
10 CFA 1788(s)(3)

af5 davit support for stay requests; LBP-92-31,36 NRC 263 nI2 (1992)
10 CFA 1790

appbcabihty to pnvately pmsessed &wuments; LEP 9215A,36 NRC 9 (1992)
turde to estabbsh pnvDege and confidendahty of documems; LBP-9215A,36 NRC 10 (1992) r

!disclosure d applicant's physical pnaecdon and matenal conual and semumaN!ay pmgrarn fa spenal
nuclear matenal; IEP-92-15A, % NRC 7,11 (1992) i

NRC authority se limit acans to security plan documents; LBP-92-15A, M NRC 8 (1992)
'

10 CFA 1790(s)
possession of encurity plans by applicant and NRC; IEP-9215A,36 NRC 8 (1992) ';

,

10 CF.R.1790(b)(1) '

burden on party asserimE pnvilege and confidatishiy; LBP 92-15A,36 NRC 10,11 (1992)
10 CF.R. 2,790(d)

beden to estabbsh privilege and confidenwNy of documents; ISP-9215A,36 NRC 10,11.12 (1992) ;

;
10 CFA 1790(d)(1)

status of applcara's physical praec6an and vnsierial comrd and accwntabshiy pr< gram for special }
'

nuclear mmenal. LBP-92-15A,36 NRC 7,10 (1992)
I

10 C F R.1802(c)
standard for dededng a petaum for rulemaking; DPRM 92-2, 36 NRC 41 (1992) [

10 CFR.1803
institution of pmceedings that are without rnent and a waste of pubhc nanumes; DPRM-92 2,36 NRC {

41 (1992)
e

10 CIA 1905
pmcedare for obtainina necess to safeguards infams6an; LBP-92-15A,36 NRC 12 (1992) |

i

10 CF.R. Pan 2, Subpan L
pmcedures appbcable for consolidated Subpan 0 and Sabren L pmceedmgs; CU 92-13,36 NRC 52

;
(1992)

|pmcedures appbcable to insterials Lemsmg mouers, CU 92-13. M NRC 83 (1992)

.. 10 C FA 11201 ,

j applicable rules where Subpen G and Subpan L proceeduas are consohdated, IEP 92-16A,36 NRC 20
n.6 (1992)

pmceduns is hearmas on matenals bcenso e i.ucrs, CU 92-13,36 NRC 86 (1992)
10 CFA 11201-2.1263

pmcedures applicable for consolidated Subpan G and Subpn L pmceedess; CU 9213,36 NRC 82
(1992)

10 CJ R. Il201(e)
separane d poceedmgs m bcense denial and cm6nget arder, CU-92-13,36 NRC 83 (1992) :

statutory language d mandatory direct 2nn and exclusivity; LBP-92-16A,36 NRC 20 n6 (1992) |

10 CF R 11201(b) ,

i,

pmcedures far hearmas on enfmemera orde- CU-92-13,36 Ntc 83 (2992)
10 CF R,11203(d)

catena-i of tone far Ehng stay reqa.s; w31,36 NRC 262 (1992)
I

10 Cf.R.11205
6nahty of Staff decman where heanns F A requested by apphcans far becnse amendment, CU-92-11,

36 NRC $4 (1992) ,

1
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mpwsibihty for determination of heanns aquest in show<ause proceedmg; CU-92 II,36 NRC 60
,

a 47 (1992)
-

10 CFA 11205(b) '!
right d hoenses to seek proceduns othm than Subpri L when a heanns rap > cst is made; CU-92-13,

36 NRC 86 a.15 (1992) ?

10 C FA 11205(c)
amendmera or supplemmasum of heanns requesta; LBP 92-24,36 NRC 152 (1992) ,

)
timchness of may nquests; IEP-92-35,36 NRC 359 (1992)

10 CFA 11205(c)(2)
relevance of notice registernents for requests for licensing actions to uma limits for stay requesta;

IEP-92-31,36 NRC 262 n.9 0992)
[.tune 1 mess of hearing requests; IEP-92 20,36 NRC 113 0992)

10 CFA 11205(c)(2)(i) and (ii) I

deadline for filmg heanns mjucsts; LBP 92 20,36 NRC 113,114 0992)
10 CFA 11205(d)

standmg and omtention requircancras far intervention in informal pnx:mdsp; IEP-92-24,36 NRC 151

(1992)
10 CFA 11205(g)

ngulatory requirements fm grant d heanns nquest on materiais hcense amendment; IEP-92-20,36
i

NkC 115 0992)
senpe of inues htigable in decamnussianmg prmeeding; IEP-92-31, % NRC 259, 263 a.13 (1992) *

spemficity reginrod for admission of ccsumums in informal proceedmp; ISP-92-24,36 NRC 154
(1992)

10 CIA 112054)
showing necessary an late-fded bcanns requests; IEP-92-24, % NRC 154 0992)
Stats >$taff discussions on license amendment as gorul cause fm unumely heanna nquat; 1.SP-92 20,

36 NRC 115 (1992)
.

10 CF.R.11205(1) f
effect of pendersey of heanna requrst en Staff g ant of requested hcensma scuon effecuve unrrwulistely,

IEP-92 31,36 NRC 261 (1992)
timeliness of may requesta; LEP-92-35,36 NRC 359 0992)

|
10 CJA 11205(n) !

sppeal of arder granting heanna request and denying stay request; IEP 92-20,36 NRC 116 0992)
10 CFA 2.12W

caception few consobdation af Subpart O and LJpart L proceedmgs; CU-92-13,36 NRC 37 n.20
(1992)

10 CF.R.11209
discutimary authonty of pres 2 ding dficer in infonnat praecdmg to allow amendmmt d hearing !

nquest; 1EP-92-24, 36 NRC 151,152 (1992) |

10 CJ R 11209(d)
Commission superviswy authonry e absence of a peuuon for review; CU 92-13,36 NRC 85 (1992) |

10 CIA 112093)
authority no apply other proceduns m Subpart L prottedmgs; CU-92-13,36 NRC 87 (1992)

,

Canmission approval of use of shernative pnxxdum; CU-9213,36 NRC 37 a.20 0992) |
t

10 CfA 11213
Staff participation in informal poceedmgs; IEP 92-24,36 NRC 152 n.10992) ;

statement of basis for nonlawyer's authonty to act m a representational capacity; ISP92-24,36 NRC .,

i

155 (1992) ,i

10 C F.R.11231,11233 *

hans for pns1 des nfker's decissan in mformal proceedmgs; CU-9213,36 NRC 32 0992)
10 Cf.R.11237(b)

bases for mouans for recormdersuan; ISP 92 35, 36 NRC 357 0992) |

hurden m poponern of a stay, IEP-92-20,36 NRC 116 (1992)
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10 CF R. 2.1261 .

ireferral d Ecesee's heanng mpest on hcense doual and caramgan enter to Oud Administrouve
Judge of Ecensing bossd panel, CU-92-13,36 NRC 83 (1992)

10 Cf.R 2.1263
{four-factor test for grara of a stay; IEP-92-35,36 NRC 359 (1992)
;

prernatunty el sisy requea; IEP-92-35, % h7C 359 (1992) i

stay of license amendowns pendmg compimion of adju&caum; IEP-92-20,36 NRC 116 (1992)
tunchness of request far stay d docummisaisting acnvincs; 1.BP-92-31,36 NRC 260, 261, 262 m 9.

I
267 (1992)

!timehness of stay reip.csts; IEP-92 35,36 NRC 358 (1992)
j

10 CF.R. Pan 1 Appnda C
civil pmaines for employa d scruninanon; DD92-7,36 NRC 341 (1992); DD 92 8, 36 NRC 350

(1992)
i

,

10 Cf.R. Pan 2. Appedia C, I '

reasons far revocatam d a Eccree, IEP-92-25,36 NRC 10,187 (1992)
10 CJ.R. Pan 2, Appendia C V.A

responsibihty of hocrums fcr acts of scir employees; IEP-92-25,36 NRC 173 (1992) ,

10 CJ R. Pan 1 Appendia C, V.C(3)(c)
reasons for revocencsi d a licase. IEP-92-25,36 NRC 163 (1992) j

10 CF.R. Part 2, Appcmdia C, V.E
mforcernent actim agems: an individual for cunployee discrumnatan; DD92-7,36 NRC 343 n6 (1992) ,

10 CF.R. 9.17(a)(4)
,

status of applicant's physical pnseenm and instenal contml and acemntabahty program fcr special
>

nuclear material; IEP-9215A, M NRC 10992)
i

10 CF R. 9.19
matenal that is exempt frarn dischsure; LEP 92-15A, % h1C 10 (1992)

10 CIA.19.11
failure to pos mpired docarnems; IEP-92-25, % NRC 165,190 (1992) '

10 CF.R. Part 21
reptria of defmns in cornpancrus at Comanche Peak; DD92-6,36 NRC 331 (1992)

10 Cf.R 30.3
fponnession of bypmduct maimal with a licmse; LEP 9134, % NRC 320 (1992)
|10 Cf.R. 30.9

matsnal false statement by licensee on his role as redirgrapher's assistant; IEP-92-25, 36 NRC 170 1

(1992)
10 CF.R. 30.9(a)

fadure to record use of NRC-hcensed hypnwhx:t matenal; 1EP 92-25,36 NRC 164,188 (1992)
false oral information on inibanon kgs, LEP 92-25,36 NRC 164,168,188 (1992)

10 CF R. 30.35
applicauan of Subpn G pnxeduns to matenal laense demal to pernut emploratim of p(saible erbarary

and dilatory asum by Staff, CU.92-13,36 NRC 88-89 (1992)
commariabty of issues bewan fundmg requimnents for decomrrussirwung under one order and fadure

,

f

to mas funding obligsums under anaher. CU 92-13,36 NRC 88 (1992)
fadure of licensee to canply with firencial assurunce seguimnerns as bests for hcense dmial, ;

CU 92-13,36 NRC 82 (1992) -{
10 CJ.R. 34.11(c)

deleganon of ccenplete repremibihty and atnhonry to red,auon safety affar, IEP-92-25,36 NRC 172
|,

(1992) i

10 CJ.R. 34.20(b)(1)
failure to mark reengraptue expceure devicca v"th bcensce's address and phone number, IEP 92-25,36 ,

NRC 164 (1992)
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10 CF R. 34.26
faaure to mairmain complas recxrds of quanerly geynes) invemmes of scaled souma,13P-92-25,36

'

NRC 164,190 (1992) '

10 CF.R. 34.27
faladcadon of utilir4 tam logs; IEP-92-25, 36 NRC 164, %7,188 (1992)

:
10 Cf.R. 3431(b) I

fadum of heenace to pnwide copes of opera 6ng and emersecy pmeedures to redugrapher,12P-92-25
36 NRC 169,189 (1992)

unauthorised use d radmg-aphic equipment. LSP 92-25,36 NRC 170 (1992)
10 C.F.R. 3433

failum to wear personnel rmmitaring devices, LBP 92-25,36 NRC 164,167,169,170,189 (1992)
heenscs's mie as e redkgrapher's assistant in vidaban d.1RP 92-25,36 Nic 164,169-70 (1992) :

!10 CF.R. 3433(c)
fa3ure to perform surveys when radiogeophic empswe devicco were placed in sunage; ISP-92 25,36

NRC 164,167 (1992) ,

!10 CF.R. 34 42
e

failun to post high radia6m areas; 1RP-92-25, 36 NRC 164,190 (1992) ,

10 C.F.R. Pan 50 f

apphcabihty of finannal quahficancre requiremcrus to meepedars power producca DPRM 92-1,36
NRC 33,35 (1992)

,10 CFL $0.7
employee dacnminanon at No Verde. DD92 7,36 NRC 339,342,343 n6 (1992)

,

10 CFA 50.7(f)
!

pmvetion of *oocreed" anticanent agmsnems, C1J 92-12,36 NkC 73 (1992)
*

10 CFA 5033
'

NRC authonty to twtuest information fram non-unhty appbcants to perfum o financal qualdunans
review; DPRM-92-1,36 NRC 35 (1992)

,

10 Cf.R 50.34(c) '

pusession of security plans by appbcant and NRC; ISP-9215A,36 NRC 8 (1992)
10 CFA 5039

possasion of secunty plans by applicant and NRC; 12P 92-15A,36 h1C 8 (1992)
,

|10 CIR. 50.49
cm! penalty f<r vidanan of ermrunmental quahrwanan reqmrtmems for elecincal equipment importara e

to safety; LBP 92 21,36 NRC 117 (1992)
10 CJR 50.54(p)

bcensee amhway to make changes to secunty plan; DD92 5,36 NRC 237 (1992) ,

10 Cf.R. 50.55(b)
estensim d cmstnactum complenan date, grounds for. DD.924 36 NRC 327 (1992), LSP-92 37,36 ;

NRC 372 (1992)
10 C F R 50.57

dernonstrenan d financial qualdcanons by mm-onlity a;phcame for opernung hcmsa, DPRM 921,36

NRC 35 (1992)
10 C F.R. 50.5s(b)(6) ,

junsdiaiun fw predieniveices hearing on deuwnmissasung; 1BP-92-23,36 NRC 137 (1992) 7

10 CFA St.12 ;

reportabihty d employee injunes, DD 924,36 NRC 329 (1992)
10 CFR. 5073

commt d repons d incidmts and macur tnps; DD924,36 h1C 331 (1992)
' ,10 CIA 50.75

funding plan requitanents for decaminissiming. LEP 92-23, 36 NRC 136,137 (1992)
NRC authorny to aquest informa6m fmm mm uulity apphcants to perform a finannel qual 6 cations [

review; DPRM 921,36 NRC 35 (1992)
h
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10 CFA 50.75(d)
d-. Meg repon requiremets for nm-udhty applicams, DPRM-921,36 NRC 35 (1992)

a

10 Cf.R. 50.75(cX2)
acceptable fmancial assurance mechamsms for decomnussionmg by a non-utility licensee; DPRM-92-1, ;

i
36 NRC 35 (1992) -

|10 CIA 50.g0 '

dammstrade d financial quahficades by non-utility appbcams is operating bcmaes; DPRM-92-1,36 j
NRC 35 0992)

!10 CFA 50.82 .

release d site for unirstricted use after dommmissicrung; 1BP-92-23,36 NRC 124 0992)

10 Cf.R. 50 90 .,

Carmmasion authonty to amend anxioust bcense candinons; CU 92-11,36 NRC 51 (1992)
1

Cisnmissum authonty to ammd limnacs; CU-92-11,36 NRC 53 0992) ,

10 CIA 50.91
junsdiction for pMectiveness hearir g on decomminioning; IEP-92-23,36 NRC 137 (1992)

|
10 CF.R. 50.91(aX4)

issuance a licane amenommt paar to heanng contesting amedment; LBP-92-17,36 NRC 25 0992)
10 CfA 50.92 .

!

,

C<anmission amhority to amend hcenses; CLI-92-11,36 NRC 53 (1992) *

jurisdnim for pre effectivmess heanr.g ce decmumasioning; IEP-92 23,36 NRC 137 0992)
no syruficant harards determinanon on limnas amedmera moorporstmg proposed changes to spent fuct

fpool technical specitatims, ISP-92-17,36 NRC 24 0992) '
Staff issuance a bcense amenenent folicwing consideration d comments fmm interymnon paidoners,

LBP-92-2g,36 NRC 204 (1992)
I' 10 CFA 50.109

addinan d odorants to ra&osc6ve ermasions frun nuclear power mactas; DPRM-92 2,36 NRC 43

(1992) ;
10 CJA Pan 50, Ammdia R

defu:icncies in emergency lighting system at Palo Verde; DD 92-4,36 NRC 145 0992) ;

10 CFA 51.20,51.21 ,

envuunmental sumamera versus envuonmental impact statemers for decommissianmg; IEP-92-31,36 ]
1NRC 264 (1992)
|10 CFA 51.45
I

mandatcry requuements los evironmersal repons; 1EP-92-23,3? NRC 133 (1992) )
10 CIA 51.53(b)

corma d evirmmemal repon for decentniziorung; IEP-92 23,36 NRC 134 0992)
10 CIA Pan 70

,

chanenge to decomminatonmg ceder, LBP-92-31,36 NRC 258 0992)
request for reconsider:6cn of damal of stay of decanmissiomng; IBP-92-35, 36 NRC 357 (1992)

10 Cf A 71.5
defcacncies in shiming paper requuemens far rs&oactive matenals. IBP-92-25,36 NRC 164 (1992)
failure to pmperly mark raeoneuve material slupping camamers; 1EP-92 25,36 NRC 164,190 0992)

10 Cf.R. Pan 73
physical secunty plan requimnems far heensing; DI)92-5,36 NRC 237 (1992)

10 CFA 73.2
definium d asfeguards informaum; ISP-92-15A,36 h1C 8 0902)
defmition d secunty plan as safeguank informanon; ISP 92-15A,36 NRC 12 0992)

10 CFA 73.21
ducInsure d safeguards informa6an; 13P-9215A,36 STC 9 0992)

10 CFA 73.21(cXI)
bsos for access to safeguards infcuma6an; 1RP-9215A,36 h?C 12 0992)

1-26
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10 CSA 73.21(cX2)
baam far aaesa to safeguards informadm;13P-9215A,36 NRC 12 (1992)
per.altum for treads of a praecove order,13P-9215A,36 NRC 12 ft992) |

10 CER. 74.33 !

matenal casmi and occama ahty documema as safeguards informaim; IEP-9215A,36 NRC E 9S ,

;
(1992)

10 CJR. 95.35
diadosum d doewnats cantsining, in part, confidential nanmal accunty infonrianart; ISP 92-15A,36

i

NRC 9 (1992)
10 CF.R. 95.35(a)

limitation on scoces to secuniy plans; IEP-92-15A,36 NRC 12 (1992)
10 CSA Pan 140

applicabaisy of financial quahfunons regmranents to independent pom:r producces; DIVM 92-1,36
NRC 33 (1992)

10 CfA 14&21
satisfacnun of fmancial aspmalbilines to guanntes psyment d ddened pnmiums under PnceAndersan

Act; DPRM-92-1,36 NRC 35 (1992)
10 CFA 140.21g) ,

alterneuve mahods a guaranteeing reyment d defened premiuns under Pnce Andmson Act;
DPRM 92-1,36 NRC 35 (1992) i

i10 C.F.R. Pan 171
revocatiun d materials license far failure to pay annual fee; 13P-92-33,36 NRC 312 (1992) |
revocanan d materials limnas far failure to pay fee; CU-92-14,36 NRC 222 (1992) ;

49 CfA 172.201(d) and 172.203(d)
deficiencum in shippmg paper m;uinnents for radiossve materials- ISP-92 25,36 NRC 164,190,

(1992)
49 CSA 173.25

failun to pruperly mark rachoactive rr.atenal shippmg catamers; IEP 92-25,36 NRC 164,190 (1992)
49 CJA 177 817(a)

defic encies in shipping paper requienents far radioac6ve materials; 13P-92 25,36 NRC 164,190

(1992) ,

1
1
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Administrat2ve Pmeedure Act. 5 U.S C 6 551(c)
procedural pmtectima to penma subjec1 to agmcy investiga6cns, C1J 9210,36 NRr 3 (1992)

Auwnic Foergy Act,11. 42 U.S.C- (2014 (1988) -

heanna rights d hommees or apphcants; CL192-il,36 NRC 53 0992)
Aunnic Faergy Act, 81, 42 U.S C. 2111

incorporadon of settlemmt agreement mto order amnmng agemnent and d:smuntra pnmArg,
|" ISP-92-18,36 NRC 93 94 (1992) .

pmsessmn of bypmduct maten 1 with a hcmse; IEP-92 34,16 NRC 321 (1992)
[Atanue bergy Act,103, 42 U.S C 2133
t,

anutruss renew requirements for c<rnmanal nuclear power plants; QJ-92-II,36 NRC 56 (1992)'

Canmission authonty to suspend andtrust Lcense condinons; ClJ92-11,36 NRC 59 (1992) '

terminadan d pmceedeg because of settlement agreement, IEP-92-21,36 NRC 118 0992)
Atomic bergy Act,103c,42 U S C 5 2133(c)

enesim d term d operating hcase to raapture cmstructwn penod, IEP-92-27,36 NRC 197 0992)
,Atmic bergy Act,104b t

homars of plants without anutrust review, ClJ-92-II,36 NRC $6 (1992)
Atomic Energy Act,105,42 U S C 52135

hmita on Commission anntrust juradiction; 4. I, 36 NRC 51, 52, 56 (1992)
rone-d-interesta test fa intervenuan; 1.BP-9219,36 NRC 104 (1992)

r

|
Auxme bergy Act,105c, 42 U.S C 6 2135(c)

Commisamn authonty to amend anduust licese cmchuons; C1J 92-II,36 NRC 55,57 (1992) ]

plam mumns of; LBP-92-32,36 NRC 287 98 (1992) j

posthcensing antitmst review to descrmme advarse an6 trust aspects of a bcense CLJ 9211,36 NYC %
0 992)

Atomac hergy Act,105c(2),42 U.S.C 5 2135(cX2)
f<num for daarmines signif,cance d changes that have occurred since engmal antitrust review;

ClJ-92 II,36 NRC 56 (1992)
Atomic Imergy Act,10$c(5). 42 U.S C 6 2135(c)(5)

legislauwe hunory relevant to; 1EP-92 32,36 NRC 299 306 (1992)
purpose d anutrust condsGons on operating liemucs, ISP-92-32, 36 NRC 279 0992)

,

,

Aionus imergy Act,105c(6), 42 U.S C.12135(cK6)
considerst,ceis in determinir4 whether a license should be issued; IEP 92 32, 36 NRC 310 0992)

Atomic Ime gy Act,161,42 U.S C 2201
Comnussion authonry to amend luzes, CLI-92-II,36 NRC 53 (1992)
Camtmssmn authonty to suspend antitrust licase corwlibons; C1J 92-11,36 NRC 59 (1992)'

incorporanon of settlemmt agrecrnant imo order appnmng agreement and darmasing prcm.bns.
IRP 92-18,36 NRC 93 94 0992)

Auwmc Imergy Act,161(b), (o) 42 U S.C. 2201(b), (o)
termmatmn d penomling because of sentemmt agrmnet; IEP 92 21, 36 NRC !!8 (1992)

Atonuc frergy Act, 182,183,187,42 U.S C 2232 0988)
Canmisamn authority so amend heenses, C1J 92-11,36 NRC 53 (1992)
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Canmission authonty to amed licanes; C1192-II,36 NRC 53,59 (1992)
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interest requuunas fa intervenum; IEP-92 27,36 NRC 199 (1992)
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,
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|Atninic Energy Act, 234,42 U.SC 6 2282
;
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11 P Ameda & D. Turner, Anutrust 1.aw 1323, at 106 (1978)

apphcabilny of pnnoipios d repose in NRC prmedmgn, LEP-92 32,36 h1C 283 (1992)
;
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Il P. Arteda & D. Turner, Anntrust law,1501, at 322

deferunan d " market power"; LRP 92-32,36 NRC 290 0992)
Act'y General's Manual on the Admmistrative Pmcedure Act 67 (1947) |

Of pubcy to withhold voluntary interview transenpts until end of investigadon, C1192-10, 36 NRC 3
n.1 0992)

}LR. Rep Na 1470,91st Cong,2d Sess. (1970)
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ll.R. Rep. No. 1920,79s Ceg,2d Sess. 265 09a6)
transenpt rights on voluntary testammy; CLI 92-10, 36 NRC 4 n2 0992)

-
E. Kminer, An Anutrust Pnmer 15 (2d ed.1973) |

l

ponctral puquee of Sherman, Clayum, and rodeal Trade Cmun mon acts, LBP.92-32,36 h*C 2W'

0 992).
IB J. Moore, I. Imas A T. Curner, Mawe's Federal Pracuce,10441l3.-31 (2d ed.1988))

appbcabihty of cotateral estorvel where SuSrert G and Subpan L proceedings arc casahdated. .

d

IEP 92.lfA 36 h*C 210992) j
A. Neal, he Anutrust laws of the United Sates 126 (2d ed.1970)

'

accountabiluy cf donnsnam canmeras! andty for its marka power, ISP-92-32, 36 NRC 290 0992
fPrelicenair4 Anutrust Renew of Nuclear Power P!ams. 11canngs t cfm the Joint Comminee on Ausnu

Energy, 91st Ceg.,1st Scss. 37 38 0969) (remais of Rep. Ilohficid, JCAE Chairman)
pu;wuc of prohhtioe againsi posthmnswg anutrust review, C1J.92-11,36 NRC 56 (1992) ,

Prelcensing Amitrust Renew of Noclear Powerplants- licanegs on S. 212, ilR. 82H9, il R. 9647, and 1. ,
?

2768 Befwe the Joun Comm. on Atomic Emergy,91st Ceg.,1st & 2d Sess. 0969.70)
raconale for NRC preheersing anutnast review; LEP 92-32,36 NRC 300 (1992) ,

S. Rep. No. 752,70 h Ceg,1st seas. 206 0 945)
,

t

tra weripi nghts on volumary testimmy; CLI 92-10,36 NRC 4 n.2 0992) j

:
S. Rep. No. 1247,91st Cong,2d Sess. 0970) ,

'
low cost as a predicate fa impcmiuan of anutrunt horr:se cmdanes; IEP-92 32,36 NRC 3010992)

1 A N. Smger, S,itherland Staumory Construcuan 6522.34.35 (4th ed.1985)
,

appbcable rules whm Su pan 0 and Suyn L pnxeedmgs are consohdated, thP 92-16A. 36 NRC 20S ,

}n.6 0992)
!2A N. Singer, Sutherland Statutory Carstrwtun $ 48.06 (4th ed.19E4) et 308

weight give to lepslanvc history; CI192-10,36 NRC 4 n2 (1992)
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n.6 (1992)
18 C Wr.gh and A. Muer, Fed =31 Precuos and Prmdure 11350, at 20004 (2d ed.1990) |

*

tureelinces cmsideranons in raismg sheena of srepet maner junsaction IEP-92-32. 36 NRC 257 n.46
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(1992) '

18 C Wnghi, A. Ener & E. Cooper. Fedeel Practice and hedurs $4423 (1981) ,
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LBP 92-16A,36 NRC 21 (1992)

il C. Wright, A. KLer & E. Cager, Fedwal Prscuce and hedurc $ 4478 (1981)
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advocauan d a posi6m before a superior appcIlate tnbunal; IRP-92-16A,36 NRC 18 (1992)
!ADMINISTRATIVE PROCEICRE ACT '

gm4caae caceptian m transaipt ri hts; CI192-10, 36 NkC 1 (1992)g

transenpt rights on volumary tenummy; CJ 92-10, 36 NRC 1 (1992)
ATTTDAVIT

.

,

'

requiremem fes having security plan mthbr:d fra the pubhc; IBP 9245A,36 NRC 5 (1992)
supput requimd of challenges to immediate effecuveness of enformnent order LAP 92-34, 36 NRC

317 (1992) gAlkIDCK le
i

empicyos injury in; DD-92-6,36 NRC 325 (1992)
AMENDMLNT

{
of anutrust hconse conchtions; Q192-11,36 NRC 47 (1992)
of hearing painon in informal heanng; LBP-92-24, 36 NRC 149 (1992)
of immattian peti 6ms, de dhne for; LBP 92-27,36 NRC 195 (1992)
of regulaties re6erding Lcensing d independent power pmdaers to umstruct or operste commeros;

nuclear power reactm; DPRM 921,36 NRC 31 (1992)
See slao Ms:mals license Amedment, Opmteg tjcense Amedment

A.VITTRUST
|

accountabihty of dorninant commensal enuty for its rnadet power; LEP-92 32, 36 NRC 269 (1992) t

ANITTRUST IJCENSE CONDfrlONS
amendment of, C1192 II,36 NRC 47 (1992)
Carnnu-man authority to retain in nuclear facihty's operstmg heer:se; LBP 92-32,36 NRC 269 (1992;
imervenuon in twoceedmg on suspmnon of, ISP-92-19,36 NRC 98 (1992)

AS*ITTRUST MK)CE! DINGS
applicabibty of rquee doctnrus m LBP92-32, 36 NRC 269 (1992)

APPEAL 3

derual of sequest far sisy; LSP-92 22,36 NTC 119 (1992)
ATOMIC ENTEGY ACT

actinny to amend operstmg heenses; ClJ-92-II,36 NRC 47 (1992)
heanng nghis of a;$ canis or licensecs, CLI 92-11,36 NRC 47 (1992)h

injury-in fact standard for standmg to intervene; LBP-92-19, 36 h3C 9A (1992)
situatant incunsistent mth anntnet 1sws; 12P 92-32, 36 STC 264 (1992)

BIAS

sitenuanm in an agency's decisim by independmt assessment by an adjudwauvry decisionrnder of
ments of parues' lega! pewiuans; 13P-92-32, 36 NRC 269 (1992)

BYPRODUCT MA'ILRIAL
failure to record use of, IEP 92-25, 36 NRC 156 (1992)
owr.erslup versus possesson, LEP 92-34, 36 NRC 317 (1992)
preescon wi:hout a license: LDP 92 34,36 NRC 317 (1992)

BYPRODUCT MATT. RIAL IJGNSE
rewuuan of; LBP-92-25, 36 NRC 156 (1992)

e

I-33

1

i

t



-. .. . - .~ .

SUBJECT INDEX

l
j

CIVIL PINAL1TES
for employee discaminatirst at Phlo Vade; DD92 7,36 NRC 338 (1992); DD92-8,36 NRC 347

(1992)
fm loss of conhng to spent fuel pod; DS92-6, 36 NRC 325 (1992)

1fa violation of envirmmmtal qushfica6on requirements for electncal equipment important to safay;
!

ISP-92-21,36 NRC 117 (1992)
for viols 6cns at Carnanche Prak; DD92-6,36 NRC 325 (1992)

|
.

CIVIL PINALTY PROCEEDING 'Ias a trial de novat LBP 92 25,36 NRC 156 (1992) '

Imuss on board powes in; LBP 92 25,36 NRC 56 (1992) |

COLLATERAL ESTOPPEL
spplicahility in NRC proceedings; IEP 92-32, 36 NRC 269 (1992)

,

epphcability whars Subpan G and Subpan L pmceedmgs are consohdated, ISP 92-16A,36 NRC 18 ,

(1992)
standards fw application in NRC praendmas; 1RP-92-23,36 NRC 120 (1992)

COMMISSION
authority to deftne and limit the scope d a praeeding; LDP 92-28,36 NRC 202 (1992)
supervisory authority over adjudications; C1192-13,36 NRC 79 (1992)

I

i

See also Nuclear Regulatory Commission
i

CONFIDENHAL INIORMATION
|protection fem disclosure; C1192-12,36 NRC 62 (1992)
i

CDNTIDEN'nAL NATIONAL SECURTIY INIORMATION
.

status of security plan and mau:nal cesarol and accountability pmg-am as; IEP-9215A, 36 NRC 5
,

(1992)
CONTIDfiSTIALITY

burden to estabbsh; LEP-92-15A,36 NRC 5 (1992)
CONSOllDATION OF PROCEEDINGS

standard for intalocuury review d; Q192-13,36 NRC 79 (1992)
Subpan L and Subpan G; C119213,36 NRC 79 (1992); LEP 92-16A % NRC 18 (1992)

CONSTRUCTION !
esiensico d cornple6on date for, DD92-6,36 NRC 325 (1992); IEP-92 37,36 NRC 370 (1992)

CONSTRUCTION PERMIT EXTENSION PROCEEDINGS
swpe of issues litigable in; L3P-92-37,36 NRC 370 (1992)
standma to imervene in; IBP-92-37, 36 NRC 370 (1992)

CONTENTIONS
basis and specificsty regwements for adnussion of, IRP-92 37, 36 NRC 370 (1992) '

incorporation of massive documents by reference as basis for, ISP 92-37,36 NRC 370 (1992)
pleadmg requiremems for LSP 92 23,36 NRC 120 (1992)
scope d issues b6gsble in cmstruction permit catensim prmcedmss; IEP-92-37,36 NRC 370 (1992) '

specificity required of; LBP-92-28,36 NRC 202 (1992)
,

COUNSEL
nem of appearance of, IRP-92-24,36 NRC 149 (1992)

CRTTICALITY ANALYSIS
calcula6m errors for spem fuel pool, LBP-9217,36 NRC 23 (1992)

DI ClSIONS
See Imdal Decisims

DECOMMISSIONING
consideration d ahernatives to; 13P-92 23,36 NRC 120 (1992)
consobdation wnh licese rerwwal denial pmceeding; 1EP-9216A,36 NRC 18 (1992)
anvimnmenia'. review for; ISP-92-23, 36 NRC 120 (1992)

DECOMMISSIONING PROCEEDINO
gergraphic proximity as basis for standmg in: 13P-92-23,36 NRC 120 (1992)
standmg to intervene an, ISP-92-24,36 NRC 149 (1992)
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in emeramey lighnng systems at Palo Verde; DD 924,36 NRC 143 (1992)

|
D111NfflON3 |

mmopniy power, IBP-92 32,36 NRC 269 (1992)
DISCOVERY

of security plans; 1EP 92-15A,36 NRC 5 (1992)
use d, to gemide bases for contaaxms; IEP 92-37, 36 NRC 370 (1992)
wawer of nats to; ISP-92-15A,36 NRC 5 (1992)

DISCRIMINADON
enfurtanas scrim far, DD-92-7,36 NRC 338 (1992); DD-92 8,36 NRC 347 (1902)

DISMISSAL OF IHOCIIDING ?

wuh prejuece, because of serdemers agreemcru; ISP 92 30, 36 NRC 227 (1992)
withdrawal af petinoners as cause for, LBP 92-29,36 NRC 225 (1992)

DISQUA1E-1CA110N
standards; IEP-92-32,36 NRC 269 (1992)

DOCUMENTATION
defriencies in shg.mg papers for raeoscuve materials; IEP-92-25,36 NRC 156 (1992)
failuse to record use of byptrxbet material; IEP-92 25,36 NRC 156 (1992)

DO51 METERS
failure to wear, ISP-92-25,36 NRC 156 (1992)

DUE PROCESS
review of equal putnectim challenges to economic class 3cadm under rauanal basa standard;

IEP 92-32,36 NRC 269 (1992)
ECONOMIC ISSUES '

as bana fw standrig to imervesie in consmruan permit estensrun prueedmg

E1JCTRICAL EQUIPMLNT
importara to safeny, civil penahy for vio!auan of envminmmtal quahficane nqutrancrus, I.EP-92-21,

36 NRC 117 (1992)
EMERGENCY IJGifnNG SYSTEM

deficiencies at Pelo Verde, DD-924, % NRC 143 (1992)
;

EMMGENCY PtANS
adequecy as a safery measure mer the addiuon of adorants to radiasc6ve emissims; DPRM 92-2,36 *

NRC 37 (1992)
ENIORCEMENT ACI10N

appinabihty of lawfahng enteria to heanr.g requests m; d3 9214, 36 NRC 221 (1992)
fw employis esenminatim at Paio Verde; DD-92 7,36 NRC 338 (1992), DD 92 8, 36 NRC 347 ,

(1942)
ENIORCEMENT ORDER

challenges to immediate cHecdveness of; IEP-92-34,36 NRC 317 (1992)
ENIORCEMENT ICLICY

revocatim af license LBP 92 25, 36 NRC 156 (1992)
,

ENVIRONMLNTAL FJ11 CTS
of odorants added to rs&oacuve emisatons; DPRM-92 2,36 NRC 37 (1992)

ENVIRONMENTAL QUAIJf1CA110N
requira,enta for slectrkal equipman smponard to safety, civil perahy for nolsum di IEP-92-21, 36

NRC 117 (1992)
ENVIRONMENTAL REVIEW

fur decomnussimmg, ISP 92-23, 36 NRC 120 (1992)

EQUAL PRCYTECIlON
chshges to amnisnic clasadcatxm, revww under reuonal basis standaid; IEP-92 32,36 NRC 269

(1992)
EVIDENCE

perpedersma d the evidence standard for weighng; IEP-92-25, 36 NRC 156 (1992)
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of udlizatmn logs; IEP-92 25,36 NRC 156 (1992)
11LS

bcase, revocadan d hcmse for failure to psy: LEP-92-33,36 b1C 312 (1992)
11 LINGS

basis fur determinmg completum of; IEP-92-28,36 NftC 202 0992)
FIRF PRU!ICT10N SYS1TM

deficimcies et Palo Verde, alle6stions c(, DD-92-4,36 NRC 143 0992)
HFALTil EITFLT5

of odoraras added to radioecuve emissams; DPRM 92-2,36 NRC 37 0992) ;

IIEARING REQUEST
dcadline for filing; IEP-92-20, % NRC 112 0992)
law-fded, enteria applied to; IEP-92-33,36 hRC 312 0992)
late-filed, in informal proceedings; IEP-92-24,36 N1tC 149 0992)
an enforcement scuans, late filed; QJ-92-14, 36 NRC 221 0992)
on metensis hconse amendmern; LEP-92 20,36 NRC 112 (1992) ,

supplemmtade a amedment of; IEP-92 24, % NRC 149 (1992)
timchness of; IEP-92 20,36 NRC !!2 (1992)

!! EARING RIGif!3
of applicanis er licensea; C119211,36 NRC 47 (1992)
showing necessary to establah; LEP-92-37,36 NRC 370 (1992)

IIEARINGS
on revocadan d besse for failure to pay licewe fee, scope d. C1J-92-14,36 NRC 221 (1992)
on whether pesidaner ),as met enteria far sinfing; LEP 92-38 M NRC 394 (1992) ,

Staff considersuon of Applicams' amendment request as; CU-92 II,36 NRC 47 (1992) j
IMMEDIATE IIIECT! VENT,$$

of enforcement order, challenges to; LPP 9214,36 NRC 317 0992)
IMPART 1ALITY

of administradve trial judges, IEP-92-16A 36 NRC 18 (1992)
IN CAMERA PROC 11 DINGS

6

refusal of intervens to pamespew in; 12P-9215A,36 NRC 5 (1992) j

INGDLNTS .

I

content of hcensee repms of; DD-92-6,36 NRC 325 (1992)
INDEPENDENf IOWER PRODUCERS

fmancial qualificanons rmew for ennstrucunn and opersbon of commenial nalcar pon:r reactors;
DPRM-92-1,36 NRC 310992)

INIOR htAL IIEARINGS
amendmmt of heanns petition in; LEP-92-24,36 NRC 149 (1992)
motion for reconsidernde in; LEP-92-35,36 NRC 355 (1992)
spedfyms areas of concern in; IEP-92-24, 36 NRC 149 (1992)
See also Subpsrt L Pmcendirigs

INTTIAL DECISIONS
fmahty d, LEP 92-25, 36 NRC 156 (1992)

INSPELTION
See NRC 1mpaction

INTLRPRETAT10N
of 10 CJ.R. 2.763; C1J 92-12,36 NRC 62 0992)
of 10 CFR. Pan 50; DPRM 921,36 NRC 31 (1992)
of 10 Cf.R. Pan 140; DPRM 92-1,36 NRC 31 (1992)
of agency's own rules, hmits on; ISP 92-20, 36 NRC 112 (1992)
statutory, general rules for, IEP-92-32, 36 NRC 269 (1992)

INTERVENORS
periahy for refusal to participate in in camera pmccedmas; IEP-92-15A,36 NRC 5 (1992)
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comenuon nquirernera for, IEP-92-23,36 NRC 120 (1992); IEP-92-37, % NRC 370 0992)
imerem requiranas for, CU-92-12,36 NRC 62 (1992); IEP-92-37, 36 NRC 370 0992); LEP-92 35,

36 NRC 355 0992)
i

IN11.RVENTION PEITTIONEltS
withdrawal d, as cause for danisaal of procadms; LEP-92 29,36 NRC 225 0992)

]INIERVENTION PE11TIONS
ammdmess of; IEP-92-27, 36 h1C 196 (1992)
deedime for Illmg; IEP-92-28,36 NRC 202 (1992)
deferral d mlings pending amendmans a supplemananon of, IEP 92-17, % NRC 210992) ,

j
late-filed, good cause fw, IEP-92-19, 36 NRC 98 0992) '

par 6mlanty nquired of; IEP 92-28,36 NRC 202 (1992); IEP-92-37,36 NRC 370 (1992) '

aancuans fu norarnpliance with pleadmg requiremenis for, URP-92-26,36 NRC 191 (1992)
IV!1RVENI10N, IATE

adequacy d cuisung reyresanadon; IEP-92-19,36 NRC 98 (1992)
asautana in developing a sound noord; QJ-92-12,36 NRC 62 0992)

<

svuitability d other means to protect petitioner's imertsis; IEP-9219,36 NRC 98 0992)
!

broadening af inaus or delay a poceeding; IEP 9219,36 NRC 98 0992)
delay of prweedms, paiersial fe, CU-9212,36 NRC 62 0992)
dernal of request fw,0J 92-12,36 NRC 62 0992) ;

nye factors in be addressed by petisms; IEP-92 28,36 NRC 202 0992) |

Sve-faaor test fw, CU-92-12,36 NRC 62 (1992)
good canae test fw; QJ-92-1136 NRC 62 0992)

;
other means to praect intervenor's interesta; QJ-9212,36 NRC 62 (1992)
enhcr rettes to priaect intervennr's interest; CU-92-12,36 NRC 62 0992)

JUDGES
See Administrauve hdges

,
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JURI5 DICTION
antitrust, CU 92-11,36 NRC 47 0992)
umshness of challangts m; ISP-92-32,36 NRC 269 0992)

IACIES
appbcability in NRC prueedmgs; IEP-92-32, % NRC 2fi9 0992)
showing nemmary to estabbah the defense of; L2P-92 32,36 NRC 269 (1992) j

IAW OF Ti!E CASE
applicabihty in NRC proceedings; IEP 92 32, 36 NRC 269 (1992)

IIGISIATIVE 11IsTORY
weght given to, in statutory cmstructies; C114210,36 NRC 10992)

UCENSE
language making radtaum safay oMcer canpietrJy respersible fa swnpliance with amfety regulaums; )

)1EP 92-16,36 NRC 15 0992)
|UCENSE CONDTTION .

amitrust, uthonty to amed; CU-92-II,36 NRC 47 (1992)
anutrust, interverraon ir, proceedmg on suspezion of, LEP 92-19, 36 NRC 98 0992)

UCENSE LEES
;

revocada d license for failure to psy; CU 92-14,36 NRC 221 (1992).
UCENSE RENEWAL

denial, consohdatwn with dexanmissiming pomeding; 1AP 9216A,36 NRC 18 0992)
UCENSEE EMPLOYEE 5 .;

reportability 4 injunes io; DD92-6,36 hic 325 (1992)
'

secunty poceems unsung requimnents; DI)92-5,36 NRC 231 (1992)
tramms and knowledge of wott contml pmcess; DD 92-5,36 NRC 231 (1992) s

UCENSEf3
responsibility for acts of employers; ISP-92-25,36 NRC 156 0992) !

'
,

.
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SUBJECT INDEX
,

UCENSES
no-utihty, fmancial quah5 cations unoer 1%eAnderson Act, DPRM-92-1, 36 NRC 310992)

UCENSNO
of independe power producers to consuuct er operaus cienmercut nuclear power reacions; DPRM-92-1,

36 NRC 31 (1992)
UCENSNO BOARDS

responsibility to seek Commission authonnuan for ennsohdation of proceedings; CU-92-13,36 NRC 79 ;

0 992) ,

;
review of sailement agreanents; ISP-92 30, 36 NRC 227 (1992)

UGifTING
See Emergency Lishting Systems ,

UMIT SWITOIES
malabeling of; DD-92-6, 36 NitC 325 0992)

LOSS OF COOLNG
to spent fuel pool, DD924,36 NRC 325 (1992) ,

MALNENANCE
want contml pocas for Ending opipnent pnhus at Sash Teams; DD92 5,36 NRC 2310992)

MANAGEMENT CIIARACH2 AND COMPEITWCE
at Comande Peak; D&92-6,36 NRC 325 0992)
Commission authority to consider; LDP-92 25,36 NRC 156 0992)
standard for dacrmimng; IEP-92-25,36 NRC 156 0992)
weight give to licensee's candw in determimna mirther to sevoke its license; IBP-92-25, 36 NRC 156

0 992)
MARKET pow 1R

secaumabihty d &wninsta cernmernal enuty for, IEP-92-32,36 NRC 269 0992)
MATERIAL CONTROL AND ACCOUNTAB!!JfY ,

declosure of sppbcant's plan f<u, LBP-92-15A,36 NRC 5 0992)
MATERIAL FALSE STATEMENT

by licensee on his vole as radiographer's assistant; IEP 92-25,36 NRC 156 0992)
MATERIAL 5 UCENSE AMENDMENT

stay pendtng complainn of adjudicauart; IEP-92-20,36 NRC 112 0992)
to perform plars processing tms on feed contaming sams matenal, LBP 92 20,36 NRC 112 0992)

MATERIAL 3 UCENSES
procedures applicable io heanns on dcasal of; CU-92-13,36 NRC 79 (1992)
revocation im failure io pay annual fee; IEP-92-33 M NitC 312 0992)
See also Bypoduct Material Licerne

MONOPOLY POWT.R
defauu<m d, LBP-92 32,36 NRC 269 (1992)

MOTION JOR RECONSIDERATION
bass fer, LBP 92-35,36 NRC 355 0992)

MUh10PALIlY
demonstratim d infary-in-fact for standag to intervene in anutrust groceeding; LBP-92-19,36 NRC 9g

O 992)
NATIONAL ENVIRONMLNTAL POUCY ACT

considersuan of shernanva to decommissmning; IEP 92-23, M NRC 120 0992)
anvimnrnmtal review fcr docununiasioning; LBP-92-23,36 NRC 120 0992)

NO SIGNIFICANT llAZARDS DETERMINATION
licenne ammdmer to incorporate spent fuel poul redesign in sechnical spechatums, LSP-92-17,36

NRC 23 (1992)
NCyrlCE OF APPEARANCE

of counsel, standard for notifying board d; LBP-92-24,36 NT(C 149 0992)
requirernents for f.hng answers to rewmation orders; IEP-92 33, 36 NRC 312 (1992)

l 3g"
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SUBJECT INDEX !
,

,

NRC INSPf1T10N
impor.poc6ss et Palo Verde, s!!cgadons of; DD 92 4, 36 NRC 143 (1992)

|
NRC PROCEEDINGS ,

pentims for review; QJ-9216,36 NRC 351 (1992)
NRC REVIEW

an6 trust implications of licerming ac6ons; IEP-92-32, 36 NRC 269 0992)
,

*NRC STAW
queene directed by Commasim to, regarding agreemers to forego funher action against licersee;

CtJ-9215,36 NRC 251 (1992)
NUCLEAR REGULATORY COMMIS510N

suthonty w ammd liames; Cll-9211,36 NRC 47 0992)
authonry to mam antatrust emditions in a nuclear facilny's gersurg bcense; IEP-92-32, 36 NRC 269

(1992)
authonty to review licesing board orders; CIJ 92-15, % NRC 2510942)
deferral of actim on dancrimir, anon pendmg deciam by Secretary of labor, DD92-7, % NRC 338

(1992); DD 92-1,36 NRC 347 0992)
enforcemern actim in dacnnunanon cases; DD92-7, 36 NRC 338 0992); DD 92-5,36 NRC 347

,

(1992)
See also Canmusim

ODORANTS
add 2 tim sa radioactive emissims as a safety measure; DPRM 92-2,36 NRC 37 (1992)

,

OPERATING IJCENSE AMLNDMENT ,

authority so apprwe; ClJ 92-11,36 NRC 47 (1992)
issuance prior to heanng contesung ammdment; IEP-92-17, 36 NkC 23 0992)
spmt fuct pool redesign, IEP-92-17,36 NRC D (1992)
m rnndify administr:6ve cmtrola over use of spmt fuel pool; IEP-92-28,36 NRC 202 0992)

,

OPERA 11NG I.JCENSE AMENDMENT PROCEEDINGS
geographic proximity as basis for standmg to in,crvme in; LEP-92 28, 36 NRC 202 (1992), IllP 92-38, ,

36 NRC 394 (1992)
OPI RA11NG LJCENSES

extensim to recepture cormuuctim pecod; LEP-92-27,16 NRC 1% 0992)
forum fur challenges to, GJ 9212,36 h7C 62 0992)

ORAL ARGUMENT
cause for derual of, C1J 92-12,36 NRC 62 0992)
demal of sequest for. CIJ-92-12, 36 NRC 62 (1992)'

ORGANIZATIONS
stardma to huervene; IEP-92-23,36 NRC 120 0992)

PENALTY
for breach d protative ordar; IEP-92-15A,36 NRC 5 0992)

|
See also Civil Ptristnes

PIIYSICAL SECURflY
adequacy 4 South Texas policies and preadures; DD 92-5,36 NRC 231 (19E)
escon respimsibihties d licensee employees; DD92 5,36 NRC 2310992)

,

tadgating into pround and vital sta6m areas; D492 5,36 NRC 2310992)
training of licerwee employem in procedures for rnamtauung; DD-92-5,36 NRC D10992)

PREJUDGMENT
standards fur; ISP 92-32,36 NRC 269 0992)

PRESIDING OmCER
decreumary authority of; IEP-92-24, 36 NRC 149 0992)
junsdictim over requests for rehef urider section 2.206; IEP-92-35,36 NRC 355 (1992)
responsihihty to scri Cornmission authonzatim for consolidaimn of proceedmgs; C1J-92-13,36 NRC 79

0 992)

1 39
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SUBJECT INDEX
,

PRESSURE val.VES
nus'abeles d; D&92-6,36 NRC 325 (1992)

PRK5 ANDERSON ACT
fmancial quah5 canons sequuemons la swutihty haruces under. DPRM 921,36 NRC 31 (1992)

PRIVIIEGE
burdai to estabbsh; 1EP-92-15A,36 NRC 5 (1992)

PROTECITVE ORDLR
denist of requan for; QJ 92--12, 36 STcC 62 (1992)
penalty for breach of; 12P-92-15A, % NRC 5 (1992)

RADIATION RE!IASES
low-Icvel, addinon of odoraras w facihtate detection of; DPRM 92-2,36 NRC 37 (1992)

|
RADIATION SAFETY Of71CER

delegatwn of otnnplete rcupesibihty and etahorny to; ISP-92 25,36 NRC 156 0992)
revocane d Lcense for defeimnes by; 1EP-92-16,36 NRC 15 (1992) {

RADIOACITVE EMISSIONS
additie af odorants as a safcay measure; DPRM 92-2,36 NRC 37 (1992) j

RADIOACTIVE PLL'MES
teduucal discussian d. DistM 92~2,36 NRC 37 (1992)

RADIOGILMiiER
failure of licmaec to provide operating and emergmcy gwomdures to; IEP-92-25,36 NRC 156 (1992)

,

performance of unlicmsed saivtum as assistars so; IEP-92-25,36 NRC 156 0992)
RAD 10GRAPIDC EXPOSURE DEY1CES

failure io mark with heensee's address and phone number, IEP-92 25,36 NRC 156 (1992)
,

!
faihue so perfurm survep at ume d storage af, IEP.92 25,36 NRC 156 (1992)

'

falsification of utihzauan k gs; IEP-92-25. 36 NRC 156 (1992)
unauthorized use d; 1EP-92 25, % b3C 156 (1992)

RADIOLOGICAL MONTTORING
use of od<1arns to facihtste; DPRM 92-2, % NRC 37 0992)

REACTOR CORE
ress spill into; Da924 36 NRC 325 (1992)

REACTOR OPERATORS
sleepeg in corarei mom at Comanche Prak. D&92-6,36 NRC 325 0992)

REACTOR TRIPS
contet d Scasee reparis of; DD 92-6,36 NRC 325 (1992)

REGUIA110NS .

micrpmation of 10 CIA 2.763; C1192-12,36 NRC 62 (1992)
irnerpmation of 10 CIA Part 50, DPRM 92-1, M h3C 31 (1992)
interpretation of 10 C.FA Part 140; DPRM *tt,36 NRC 31 (1992)

,

,
See also Rules d Practwo

REOPENING A RECORD
aff dmt requirerners for CIJ 92-12,36 SIC 62 (1992)
dernal of request is; QJ 92-12, 36 NRC 62 0992)
umebness requuwners far. QJ-92-12,36 NRC 62 0992)

i
REIORTS '

of ernploym inpnes; DD92-6, % NRC 325 0992)
1

of inciderns and scanor tnps, cmters of, DD92-6, 36 NRC 325 (1992)
'

RLS JUDICATA
apphcability in NRC proomhny; 1EP-92-32,36 NRC 269 0992)

REVIEW
Cumrmasion, denial tecause d a Endmg d no clear errw or other sutstantial quesnar.s of law or

polwy; CIJ-92-16,36 NRC 351 (1992)
h'scrlocutory, standard for grarn of, QJ9213,36 NRC 79 0942)
of conschdation order, IEP-92-16A,36 NRC 18 0992)

i
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SUBJECT INDEX

of initial decisims; IEP-92-25, 36 NRC 156 0992)
of seulanes agmements, purpose of; IEP 92-18, 36 NRC 93 (1992)
s:andant for Cornmission grant of, without awaisms a reply from any uspedma party; C1192-13,36

)
NRC 79 0992)

REVOCA110N OF UONSE
far Mcimcies by radiaba safery officer when that offner is made compleely nupmsible; IEP-92-16,

36 NRC 15 0992)
=

for falhne a pay license foe; CU 92-14,36 NRC 2210992); IEP-92-33,36 NRC 312 0992)
reasons for.1EP-92-25,36 NRC 156 0992)

REVOCAT10N ORDER
rerponsibilny of licennes to answer darges in; LEP-92-33,36 NRC 312 0942) ;

RULi%iAKING
standard for dodesing pedums fw, DPRM 92 2, 36 NRC 37 (1992)

RURS OF PRACT1CE
affidsvis nx;uinrners for nopenmg a acon!. QJ-92-12, 36 NRC 62 0992) |

|amcodmaa of hearing pennan in informal hearing; IEP-92-24,36 NRC 149 0992)
Iamendman of insawrruan petitims; IEP 92-27,36 NRC 1% (1992)
|collateral estgpel; ISP-92-23,36 NRC 120 (1992)

Commission superviscry authoruy over adjudications; CU-92-13, % NRC 79 (1992)
contmtim requinman for interenon; ISP-92-23, 36 NRC 120 (1992)
escovery of securiry plans; IEP-92-15A, M NRC 5 0992)

|sincntianary interlocutory review of consolidation order, C1J-92-13,36 NRC 79 0992)
i

discrmmary standmg to intervene; IEP-92-23,36 NRC 120 0992)
IAsm:ssal of pnceeder with pejudice; IEP-92 20,36 NRC 225 0992) '

tefaaw test for 1ste imervenuan; C1192-12,36 NRC 62 0992)
fcsum fm da11enges to quating licenses; CU-92-12,36 NRC 62 (1992)
good cause for delay in fahng interventu peudon; CU 9212, % NRC 62 0992); LBP 92-19,36 NRC

.|98 (1992)
|governmg rule in confha between a Snbpart G rule and a special rule in another sutpart; Q19213,

f'36 NRC 79 (1992)
heanns on whether pesinoner has mca entma fa standmg 1EP-92-38,36 NRC 394 0992)
unme& ate effecuvaness review; IEP-92-34,36 NRC 317 0992) i

'

mjury-in-fact standard far standing to intervene; 1EP-9219, 26 NRC 98 (1992)
intenst requiranent fw interverinm; CU 9212,36 NRC 62 0992); LEP-92-35,36 NRC 355 0992) ,

mterlocumry review standard; CU9213,36 NRC 79 0992) r

i
junndwaion, nmelmess d dallenges m; LEP-92-32,36 NRC 269 0992) '

late-filed areas of concern in mformal heanny; IEP-92-24,36 NRC 149 0992)
lmcsian for reconsiderstian m informal heannss; IEP-92-35,36 NRC 355 (1992)

.Ioral argument; Q19212,36 h1C 62 (1992)
organizatimal standmg to imervene; LEP-92-23,36 NRC 120 0992)
pleadmg requiremems for wmennes; IEP-92 23,36 NRC IN 0992)
premature requests for stay in intcrmal proceedep; 1.EP-92 35,36 STC 355 (1992)
procalum:s applicabic to hearing on materials license dcrual, C19213,36 NRC 79 (1992)

;
prepnetary determmatians, ISP-92-15A,36 NRC 5 0992)
prtnection of confidennal informatim fmm &sclosure; CU-92-12,36 NRC 62 0992)

I

rg use doctnnes in NRC proceedmgs; IEP-92 32,36 b1C 269 0992) jsavice of doeurnents en pennaners; 1EP 92-23,36 NRC 120 0992)
setlement agreernent as cause far Asimasal d proceedmg eth papace; IEP-92 30,36 NRC 227

0 992) .

|

,

specifying areas of concern in informal heanny; IEP 92-24,36 NRC 149 0992)
|s:andard for Canmission grant of review mthout awaiting a aply fran any resporwhng pany;

C1J 92-13,36 NRC 79 0992) J

standmg to irservcne; IEP-92-23,36 NRC 120 0992)

|
14:

<

,

|
|

|
J

|

|
|

. - . __ _ _ _ _ _ _ _ _ _



~. . .- - - - . - , . ..,.. .- _ . . - . ~ _ . - - . - - . ,
..

i

.-

!

SUlijECT INDEX ;
i
!

standmg to irnervene in arwuuctmn permit estensim proceedings; LEP 92-37, % NRC 370 (1992)
standing so irnervene in decommissiming proceedmg; ISP-92 24,36 NRC 149 (1992)

a

standing to imervene on basis of standing in an earlier prmeedms; IEP 92-27,36 NRC 196 (1992) '

tune 1 mess rapisemars fw reoperung a recard; C1J 92-12,36 NRC 62 (1992)
sone of irnerats for standmg to irnervene; IEP-92 23,36 NRC 120 (1992) .|

;
SANC'110NS

for omc4 npliance with pleadmg requir:meras for intervennon penti<nui 1EP-92-26,36 NRC 191 (1992) ;

SEA 11D SOURCES
invwneries d; IEP-92-25, % NRC 156 (1992)

SECURflY
fdocumems, willful falstlicana d; DD-92-5, 36 NRC 231 (1992)

SECURT!Y PLANS ,

dacovery of; 12P-92-15A,36 NRC 5 (1992)
SERVICE OF DOCUMENM

ion petitioners, IEP 92-23,36 NRC 120 (1992) '

sanc6an fm failure to comply wnh requirements for; ISP-92-26, % NRC 191 (1992)
SETILEMENT AGREEMENT |

demissal of proceedmg wuh grejudios because of, IEP 92 30, 36 NRC 227 (1992) ;
'

bcensing bosrd n: view d LEP-92-30,36 NRC 227 (1992)
!wensing board seview d, prior to damissal of pmweding with prejudwe, IEP-92-29, 36 NRC 225

(1992)
purpose d licensmg board review of; IEP-92-18, M NRC 93 (1992), ISP 92 21,36 NRC 117 (1992)
Staff agamers to fmego further action ogninst twenace as iam d; d.J-92-15, 36 NRC 251 (1992)

,

e

terminatim d pmceeding because of. C1J 92-15,36 NRC 251 (1992)
|

SillPPING CONTAINERS s

for radioactm matenal, fauure to pmperly mat; I.BP-92 25,36 NRC 156 (1992)
SIIOW CAUSE PROCFEDINGS

standant for insututum of; Dn92-5, 36 NRC 231 (1992), DD-92-6, % NRC 325 (1992)
SPECIAL NUC11AR MARRIAL

con 6deraishty of rnstenal control and accoumaMhty twog um; LEP 9215A,36 NRC 5 (1992) ,

F

SPENT ILT.L POOL
|cntnabty amlysis erwrs fe, IEP-9217,36 NRC 23 (1992); ISP 92-28,36 NRC 202 (1992) '

luense amendment for adesign of; IEP-92-17,36 NRC 23 (1992)
i

penalty for has d coolms to; DDL924,36 NRC 325 (1992) |
ream releams into; DS924,36 NRC 325 (1992)

|
STANDING 1D INTERVENE '

spplicatwn of judicsal concepts m NRC proceedags; ISP-92-23,36 NRC 120 (1992); LBP-92-28,36
|

NRC 202 (1992) -
!claim 4 dmial af right to appear in another pmceedmg as bass for; IEP-92 37,36 NRC 370 (1992)

decretianary; ISP-92-23, 36 NRC 120 (1992)
1

francial interests as basis fe, IEP-92-23, 36 NRC 120 (1992); IEP-92-37, 36 NRC 370 (1992)
I

gengraphical proximlry as basis in decomminamning proceedag; LDP 92-23,36 NRC 120 (1992);
IEP-92-28, 36 NRC 202 (1992), IEP-92 38, 36 NRC 395 (1992) |

heanns on whether petitioner has met entcria far, IEP-92-38,36 NRC 394 (1992)
.

in cmstruction pamit extensim pruccedmgs, IEP 92 37,36 NRC 370 (1992) |

Jinjury in fact in decommissiming pnxeodes; IEP-92-24,36 NRC 149 (1992)
injury 4n 'act showmg far; 1EP 92-19,36 NRC 98 (1992): 1EP-92 37,36 NRC 370 (1992)
injury to informational imerests as basis far; ISP 92-23,36 NRC 120 (1992)
newly acqmred. as bass for laue mierventurt; LBP-9219,36 NRC 98 (1992)
orgamzetimal, represmtauan requiremets fur; IEP-92-II,36 NRC 120 (1992); LBP 92-28,36 NRC

1
202 (1992) :|pleadmg requiremems to estah.'Wh; IEP.92 23,36 h1C 120 (1992)

j
standmg m an earlier proceedmg as basis for; LEP 92-22 M NRC 1% (1992)

J
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!

STATE OF UTAll
heanng requem an maierials Ucense amendmera; LEP 92-20,36 NRC 112 (1992)

KTAlVIDRY CONS'IRUCi1ON
defennce given to legisisuve body in na choice of wtsch aspects of a part2cular eva it wmhes 2 i

1

ehnunsie; IEP-92-32, 36 NRC 269 (1992)
general rules fer, LBP-92-32, M NRC 269 (1992)
language of mandatory duecte and eschavity; IEP 92164,36 NRC 18 (1992)
leg.islauve history sources, IEP-92 32, 36 NRC 269 (1992)
weight given to legislauve history; ClJ 9210,36 NRC 1 (1992)
weight given to plaui language af a staune, IEP-92-32,36 NRC 269 (1992)

STAY
appeal of dmial d seqtast for, IEP 92-22,36 NRC 119 (1992)
burden at pmpmmt d request for. IEP-92-20, 36 NRC 112 (1992)
cniens for grara of, IEP 92-20,36 NRC 112 (1992)
of maierials beese amendmere pending completion of adjudication, decual of request for, LEP 92 20,

<

36 NRC 112 (1992)
|prarnature request for, IEP-92-35, 36 NRC 355 (1992)

SUBPART O PROCEEDINGS
consahdade wah Subpan L proccexhngs; CL1-92-13,36 NRC 79 (1992); LEP-92-16A,36 NRC ll

(1992)
SUBPART L PROCEEDINGS

Canmission ap;waval needed for a;5 cadon of ahernadve heanr:g prmulures for, CIJ 9213,36 NRC6

79 (1992)
cormobdene with Subpan G pmceedrtss; CL192-13,36 NRC 79 (1992); IEP 92-16A,36 NRC 18

(1992)
See also infwmal Ilcanngs

SUBPOENAS
rnmion to quash or mo&fy; Cl3 92-10,36 NRC 1 (1992)

i
SUSPI.NSION OF 1]CL%'SE

dmial of request far, C1J 9212, 36 NRC 62 (1992)
1EQiNICAL SitCli1 CATIONS '

bcense anw&nent to incorporsw spers fuel pool redesign ut, IEP-92-17,36 SRC 23 (1992)
TERMINAllON OF PROCLEDLNG

saticenmt agmanern a basis fx, CL1-92-15,36 NRC 251 (1992); LEP-92-18,36 NRC 93 (1992);
IEP-92-21,36 NRC 117 (1992)

11S11 MONY
voluntary, transcrip righis on; QJ92-10, 36 NRC 1 (1992)

TRAINING
security gwocedures, licensee employee requircmeras for. DD 92 5, 36 NRC 231 (1992)

TRANSCRil'f5
of compelled intamews, right of witnces to; QJ-92-10,36 NRC 1 (1992)

VIDIATION
of environmental quahfanon requuements for electncal equgwncra impur, ara io safety, civil paialty far,

IEP-92 21,36 NRC 117 (1942)
WTfNESSES

transcre nghts of; CLI 92-10,36 NRC 1 (1992)
7ONE OF INTERESTS

far mamnals hanse amendment hearirigs; IEP-92-?O 36 NRC 112 (1992)
i

,
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FACILITY INDEX ,
'

,

E
APOLLO, PLNNSYLVANIA FUEL FABRICATION TAQlITY; Dodes Na 4135-DCOM <

,

DECOMMnS10NING, Sepcmta 4,1992- MEMORANDUM AND ORDER (Albwteg Peuumers to L,

sAmmd or Su;pement 1heu knna R9est); LHP 92 24, 36 NRC 149 (1992) .,7

DLCOMMISS10NING Lvember 12, I A2; MEMORANDUM AND ORDER (Der >ing Penuancrs' h
Ryest fts immeda:e Cassam of Sae Cleanap Acuvines), ISP92-31, 36 NRC 255 (1992) dp,

D'tCOMMISSIONTNG. Deceber 10, 1992, MEMORANDUM AND ORDER (Denpng Peaumers' EhIn
Regent few Reunidersum d Say Denial O der): LEP 92 35, 36 NRC 355 (1992) j, [q

CLAUMNE LNRIQfMLNT CLNITJt, Dodet No. 43070 ML V.,,
MA!! RIA13 LJCENSE, Lly 8,1992, MEMORANDUM AND ORDLR (Ralirg m Dame y ;hf, '

D.sputes Pennma to Car,tentions L sad M); IEP-92 ISA, 36 NRC 5 (1992) y
COMANClit PEAK STTAM E!JfiKIC STATION, Umt 2, Dxict No. 5046 CPA i7

CONSIRUCllON PLRMIT AMENDMENT, December 15, 1992. MEMORANDUM AND ORDLR 4 *-_
.

(Ru!rg m Inwvenum Peuuur,s and Tcmmsung Pnzedsg) LBP 92-37, 36 NRC 370 (1992, [
"-

COMANOIE IT.AK STTAM LLLCTRIC STATION, Urms 1 and 2. Ihdes Nos. 50-445, 50-446
REQULST lor ACTION, Mvanber 19, 1992, DIRLCI'OR'S DECISION UNDER 10 C f R.

'

12 206, DD 92 6, 36 NRC 325 (1992) ]
-

COMANOIL PLAK STLAM LLICIKIC STATION, Uruts 1 and 2 Dalet N<a 5045 O!ACPA. j

5444 0L ii
-

L+OPMATING IJCLNSE AND CONSTRUCIlON PLRMTT AMLNDMLNT; August 12,199'
MEMORANDUM AND ORDLR, ClJ 92-12, 36 NRC 62 (1992) {

DAVI5 bESSL NUCLLAR PO%1R STATION, Umt 1; Due Na 54 346.A ?./ Y

AVITTRUST; At. gust 6,1992, MEMORANDUM AND ORDLR (Cnunurg Cey of Brrd Park e
#~

Mmm f4r late Interventan), LEP 92-19,36 NRC 98 (1992)
ANITTRUST; At. gust 12,1992, MEMORANDUM AND ORDER, ClJ 92-11,36 NRC 47 (1992;

" il

ANTTIRUST, %vember 18, 1992; DECISION (Cnnteg Sunur.ary Dapreuon m favor of NRC g
S.a'f and Interverm m "Bednxt" 1.cga! luae and Deriyrg Appbnts' Reg,,esu to Sas;cnt cg

"
A:ttrast License CmdFuons. Dwr.asrg Cmtenuans m Sta'f lhas, and Termmaung Pnxecer
1EP 92 32,36 NRC 269 (1992) m .,,y

DI ABLO CANYON NUCLLAR POW 1R P1 ANT, Ur.as 1 arid 2. D det %s. 54275-01A 2, Cj
1c PT

50 323 OLA-2
' "kOPLR ATING IJCLNSL AMENDMENT, September 24, 1992, MEMORANDUM AND OFDEF (
j,4(Omg Scheddes and Prthcanrg Cwlereme); LEP92 27,36 NRC 196 (1992) s

LNRICO 1ERM1 ATOMIC POWER PIANT, Umt 2 Dmka %. 54341 %,[$ -M
RLQULST FOR ACIloN, %vernSer 25,1992. D!K!Cf 0R'S DLCISION UNDM 10 C 1.R gh? Y EA.

.~.Q-6 2 2% DD 02 R, 36 NkC 347 0992) !. .,g c

GLO TICli IABORATORILS, Dockes No 030 20693 %%
MATERIALS IJCENSL REVOCATION: October 21, 1992, MLMORANDUM AND ORDER, %t? rg g y

df gQ :, gCLI 9214,36 NFC 2210992)
MA11 RIALS IJCENSE RINOCAllON, Nmend.cr it,1992. MEMORANDt'M AND ORDLR h 1.!T;;"y'

(ProvWng fsw GeaToch's Answe.r to krvasta n Orded. LhP92 33, 36 NRC 312 (1992) M[- '
[ NJOSI.Pli M T ARMY NUCLEAR ILAVI, Umts 1 and 2; Dxket %s 54348-CivP 50 364-Ca P

CIVIL PLN ALTY, August 12, 1992. MEMORANIWM AND ORDER (A;pronng SerJcment ?' < *

Agmeer,:rn and Te<mmitmg Pmtedmg), IJiP92-21, 36 NRC 117 (1992) [c
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MILLSTONE NUCLEAR POWER STATION, Urat 2; Duda Na 543%OIA i

OPrJLATING IJCENSE AMENDMENT; July 29, 1992, MEMORANDUM AND ORDER |
I

(fatab1mhir:g Pleading Schedule); IEP-92-17,36 NRC 23 (1992)
)OPERARNO IJCENSE AMENDMLVT; Sepurnbcr 17, 1992; MEMORANDUM AND ORDEJt

Ompreng Sancsians upon CCMN and Striking Pendms); LEP-92-26,36 NRC 1910992) ;

OPIJLATING IJCENSE AMENDMENT, Sepumber 30,1992; MEMORANDUM AND ORDER |
i

(Raling on Paidans for Imve to Intervene); IEP 92-28,36 NRC 202 0992) '

PAEO VERDE NUCMAR GENERATING STADON, Unas 1,2, and 3; Docket Nos. 54528,54529, ,

54530
REQUEST IUR ACDON; Augum 12, 1992; ITNAL DIRELTOR'S DEOS10N UNDER 10 C.FA

32.206; D11924 36 NRC 143 (1992)
REQUEST POR ACDON; November 24, 1992, DIRECTOR'S DEOS10N UNDER 10 C.F R. ;

$2206 DD92-7. 36 NRC 338 0992)
PERRY NUCLIAR POWiiR ILAST, Umt 1). Dodet Nos. 54444 A

ANTITRUST; August 6,1992, MEMORANDUM AND ORDER (Greatmg City of Brua Path
Mcaiun fw Ests Imervernimk LEP 9219,36 NRC 98 0992)

ANTITRUST; August 12, 1992; MEMORANDUM AND ORDER, Q3 92-11,36 NRC 47 0992)
AN"!TiltUST; Nevernher 18, 1992; DICSION (Grannna $ummary Duposinon in l'avar af NRC

Staff and Intervenars on *' Bedrock" legal issue and Danymg Apphcams' Requats to Suspmd
Anuuss IJcense Conditions; thernissaig Cmtmnons m 5:aff Bus; and Terminanns Proceedmgh ,

IEP 92-32, % NRC 269 0992) ;

RANCilO Sif0 NUCLEAR GENERATING STA110N Dmiet Na 50-312 DCOM i

DECOMMISSIONING; August 20,1992; PRE 11EARLNG CDSTERENCE ORDER (Terminsur.g
Prmeedmgt LEP-92-23,36 NRC 120 0992)

SOLTil TEXAS PROJECT, L%ts 1 and 2; Dwket Nos. 54498,54499
LNFORCEMENT; July 2,1992. MEMORANDUM AND ORDER; QJ 9210, M NRC 10992)

!REQUEST IOR ACTION, Ocueer 5,1992; DIRECTOR'S DECISION UNDER 10 CF.R.12.206,
DD-92-5,36 NRC 2310992)

T11REE MIE ISLAND NUC11.AR STA110N, Unit 2; Doche. No. 50 3240LA-2
OPIRAT1NG IJCENSE AMENDMEhT; October 5,1992; MEMORANDUM AND ORDER t

(Dismissirig Proceedms); IEP 92-29, % NRC 225 0992)
OPERATING 1JCENSE AMENDMEST; October 16, 1992; MEMORANDUM AND ORDER }

(Recunsidenna Order Dtsmissma Pmceedes); IJIP-92 30,36 NRC 227 (1992)
VOGTG ElJfTRIC GENERATING PLANT, Urms I and 2, Dudet Noa. 50424CLA 3,504254LA 3

*
OPERATING IJCENSE AMENDMENT; December 24, 1992; MEMORANDUM AND ORDDt 6

0'actus! Duputo Abmt Resaderu, Evidenuary IIcarms), LBP-92-38,36 NRC 394 0992)
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