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UNITED STATES NUCLEAR REGULATORY COMMISSION

DOCKET NO, 50-322

LONG ISLAND LIGHTING CQHPANY

SHOREHAM NUCLEAR POWER STATION, UNIT 1

ISSUANCE OF DIRECTOR'S DECISION UNDER 10 C.F,R, §2.206

v e s N JEWEN

Notice 1s hereby given that the Director, Office of Nuclear Reactor
Reguletion, hes issued a Decision regarding three Petitions filed requesting
action with regard to the Shoreham Nuclear Power Station, Unit ], e

On July 14, 1989, Jemes P, McGranery, Jr., filed a Petition on behalf of
the Shoreham-wading River Central School District (School District) with the
Executive Directer for Qperations for the Nuclear Regulatory Commission requesting
that certein actions be taken. That Petition was supplemented by submittals
dated July 19 and July 21, 1989. By Petition dated July 26, 1989, Mr, McGranery,
on behalf of Scientists and Engineers for Secure Energy, Inc. (SE2), requested
that the same action be taken on the same bases &s that which he requested on
behaly of the School District., On July 31, 1989; and January 23, April §,
May 4, November 14, and November 29, 1990, additiona) supplements to the
Petitions filed by the Schoo) District and SE2 were submitted. Briefly summarized,
the Petitions requested that certain immediately effective orders be issuec to
the Long Island Lighting Company (LILCO), fncluding & temporary, immediately

effective order to cease and desist from al) activities related to the defueling

and destaffing of the facility and return to the “status quo ante," pending

further consideration by the Nuclear Regulatory Commission (Commission); and

that other actiun be teken, including announcing the ( .anission's intention to

fire the licensee @ substeniic) emount per day, and fssuing a Notice of Viclatior




and propused civil penalty and ¢ remedial acticn plen, Eriefly summarized, the
bases set forth for the Petitions were that: (1) there are potentially hazardous
conditiuns arising from unreviewed safety quest?éns, violations of the licensee's
full-power operating 1icense, and unreviewed ervironmental questions; and (2)
thet LILCO 1s undertaking & course of action that wil) willfully avoid the full
and effective Commission consideration of the envircrmental consequences of
Ticensce action and that 1s contrary to the provisions of the National Environ-
mertal Policy Act (NEPA), the Counci) on Environmenta) Quality (CEQ) guidelines,
end the Commission's reguletions by presenting for regulatory review defueling
end destaffing plens that are the fnitia) ections in & single course of action
to transfer the license for Shoreham and to decommission the plant,

On August 4, 1969, Leonard Bickwit, Jr., submitted a Petition or behalf
of the Long Islend Association requesting action similar to that requested by
Mr. McGranery and on similar bases. Specifically, the Long Island Association's
Petition requested that the Commission order the suspension of LILCO's actions
in furtherarce of a *minimum posture condition" at Shoreham, undertake an
investigation into whether license violations have occurred, initiate an en-
vironmentsl review of the planned decommissioring of Shoreham, and devise a
process to consider Shoreham issues. As grounds for the requests, the
Petitiorer asserted that LILCO has taken sctions thet are inconsistent with the
premises underlying its license, including actions thet cunstitute changes to
fts facility without the Commissicn's previous approval &nc that give rise to
én unreviewed safety question, having allowed New York State authorities to
essume unauthorized control over the Shoreham license, and having conmenced

de facto deconmissioning, and that LILCO s taking actions that will support



the ultinate r11iny of a decommissioning application, mandating that the
Commission perform an environmental review under NCPA and the regulations of
the Council on Environmenta) Cuality,

A notice wes published in the Federa] Rec‘ster indicating thet the

Conmission wes considering the Petitioners' requests, 54 FR 36077 (August 31,
1989),

The Director has now completed his evaluation of the School District and
SEZ Petitions and the Petition filed by the Long Island Assocfatfon., The
Director hus determined that the Petitioners’ requests should be denied for the
reasons giver in the "Director's Decision Pursuant to 10 C.F.R. §2.206" (DD-90-8 ),
This document 1s available for inspection and copying in the Commissior's
fublic Cocument Room, The Gelman Butlding, 2120 L Street, N.W., Weshington,
D.C. 20555, and 2t the local public document room for the Shoreham Nuclear
Power Station, Unit 1, at the Shoreham-Neding River Public Library, Route 25A,
Shoreham, New York 11786-9687.

A copy of the Decision will be filed with the Secretary of the Commission
for review in accordance with 10 C.F.R, §2.206(c). As provided in
10 C.F.R. §2.206(c), the Decision will become the final action of the Commission
25 days after issuance unless the Conmission, oo 1ts own motion, institutes a
review of the Decision within that time,

Dated at Rockville, Maryland this 20th day of December 1990.

FOR THE NUCLEAR REGULATORY COMMISSION

Thoma? Sl

Thomas E. Murley, Director
Office of Nuclear Reactor Regulation
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""VIctor stello, Jr.
Executive Director for Operations
U.S. Nuclear Regulatory Commission
One Whiteflint North
11555 Rockville Pike
Rockville, Maryland 20852

Dear Mr. Stello:

The Shoreham-Wading River Central School District
("Requestor") requests, pursuant to 10 C.F.R. § 2.206 (1988),
that you institute a proceeding pursuant to 10 CFR § 2.202
(1988) to require the Long Island Lighting Company ("LILCO")
the possessor of a full power operating license for the
Shoreham Nuclear Power Station Unit 1 to cease and desist
from any and all activities related to, among other things,
the defueling and destaffing of that utilization facility
and to further reguire the licensee to return to the gcatus
guo _ante, including reguirements to reinsert any fuel bundles
removed from the reactor vessel, to drain the cavity,
to reinsert the dryer and separator, to pull out the main
steam line plugs, and to replace the head and retension the
studs.

The Reguestor asserts that such a temporarily
effective order pending further consideration by the
Commission is necessary to avoid potentially hazardr -
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conditions arising from unreviewed safety questions,
viclations of the licensee's full power operating license
(including its Technical Specifications) and unreviewed
environmental questions. The Reguestor asserts further that
LILCO is undertaking a course of action (see Exhibits 1 and
3) on guestionable legal authority in a manner which will
willfully avoid the full and effective Commission
consideration of the environmental conseguences of licensee
actions and announced actions contrary to the provisions of
the Naticnal Environmental Policy Act of 1969, 42 U.5.C. §§
4331 et seqg, the Council on Environmental Quality Guidelines,
40 CFR Parts 1500-17 (1988), and the Commission's own
regulations, 10 CFR Part 51 (1988), by presenting for
regulatory review only defueling and destaffing plans which
do not stand alone, but rather are the intital actions in a
single course of action to transfer the license for Shorehanm
to another party or parties and to decommission the plant.
The bases for these allegations are set forth in greater
detail below. The need for a temporarily effective order is

urgent given the fact that the licensee has this day started
to defuel.

A. IHE REQUESTOR

The Reguestor is Shoreham-Wading River Central
School District ("District"), a school district duly
organized under the laws of the State of New York, located in
the town cof Brookhaven, County of Suffolk, State of New York,
within which the Shoreham Nuclear Power Station is located.
The District relies upon LILCO for the provisicn of large
amounts of reliable electricity for its operations. The
District has consumed in excess of €,000,000 kilowatt hours
of electricity per year in the past and has paid
approximately $5,000,000 to LILCO for electric power over the
last ten years. The District also derives approximately 90%

of its revenue from real property taxes assessed against the
Shoreham Station.

B. ek N

On April 21, 1989, the Commission issued Facility
Operating License No. NPF-82 to LILCO for the Shoreham
Station. That license (including all Attachments and
Appendices except the technical specifications, NUREG-1357)
is Exhibit 2 to this request., As relevant to this reguest
the following findings, determinations and conditions in that
license are cited:
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(1)

(2)

(3)

(4)

(5)

(6)

(7)

Finding 1.C states: "The facility will
operate in conformity with the application, as
amended, the provisions of the Act, and the
regulations of the Commission ...."

Finding 1.D states: "There is reasonable
assurance: ,... that such activities will be
conducted in compliance with the Commission's
regulations set forth in 10 C.F.R. Chapter 7

"

Finding 1.E states: "The licensee is
technically qualified to engage in tha
activities authorized by this operating
license in accordance with the Commission's
regulations set forth in 10 C.F.R. Chapter I:

LB B )

Finding 1.H states: "After weighing the
environmental, economic, technical, and other
benefits of the facility against environmental
and other costs and considering available
alternatives, the issuances of Facility
Operating License No. NPF-8z, subject to the
conditions for protection of the environment
set forth in the Environmental Protection Plan
attached as Appendix B, is in accordance with
10 C.F.R. Part 51 of the Commission's
regulations and applicable requirements have
been satisfied; ,..."

Paragraph 2.B states that: "Subject to the
conditions and reguirements incorporated
herein, the Commission hereby licenses the
Long Island Lighting Company ... to possess,
use and operate the facility at the designated
location ... in accordance with the procedures
and limitations set forth in this license:

L

Paragrapn 2.C.(2) incorporates the Technical
Specificutions and Environmental Protection
Plan into the license.

Paragraph 2.C.(5) reguires the licensee to
implement and document all required design
changes discussed in Attachment 1 and to
perform an acceptable procedure verification
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(8)

(9)

(10)

(11)

test for the remote shutdown systenm design
"(plrior to start up follewing the first
refueling outage...."

Paragraph 2.E states: "The licensee shall
fully implement and maintain in effect all
pProvisions of th. Commission-approved physical
security, guard training and qualification,
and safeguards contingency plans ...."

Appendix A, Specification 1.26 defines
"OPERABLE~OPERABILITY" ag: "A system, sub-
system, train, component or device shall be
OPERABLE or have OPERABILITY when it is
capable of performing its specified
function(s) and when all necessary attendant
instrumentation, controls, electrical power,
cooling or seal water, lubrication or other
duxiliary eguipment that are required for the
system, subsystem, train, component or device
to perform its function(s) are also capable of
performing their related support function(s)."

Appendix A, Table 1.2 defines five
"operational conditions" namely, "power
cperation”, "startup", "hot shutdown", 'cold
shutdown", and "refueling". "Refueling" is
further defined as "Fuel in the reactor vessel
with the vessel head closure bolts less than
fully tensioned or with the head removed".

(It does not define any operating condition
described as condition "O", %", or
"Asterisk®,)

Appendix B, Para 3.1 states: "The licensee
may make changes in facility design or
operation or perform tests or experiments
affecting the environment providing such
activities dc not involve an unreviewed
environmental guestion, and do not involve a
change in the EPP. Changes in facility design
or operation or performance tests or
experiments which do not significantly affect
the environment or that are covered by the
SPDES permit are not subject to the
requirements of this EPP. ... Before
engaging in ... operational activities which
may significantly affect the environment, the
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licensee shall prepare and record an
environmental evaluation of each such
activity. ... When the evaluation indicates
that such activity involves an unreviewed
environmental question, the licensee shall
Provide a written evaluation of such activity
and obtain prior NRC approval. ... A proposed
change ... shall be deemed to involve an
unreviewed environmental guestion if it
concerns (1) a matter which may result in a
significant increase in any adverse
environmental impact previously evaluated i
the FES-0OL, environmental impact appraisals,
©r in any decisicns of the Atomic Safety and
Licensing Board; ... or (3) a matter not
pPreviously reviewed and evaluated the
documents specified in (1) of this Subsect
which may have a significait adverse
environmental impact."

n

C. QPERATIONAL READINESS ASSESSMENT

On March 3, 1989 the NRC Commissioners specif
that, before the Shoreham Nuclear Power Station is auth
t rate above 5% power, an operational readiness

3
assessment must be made. The report of that assessnment,
Exhibit 4 to this request.

0O

In particular, the Reguestor draws your attention
to the following findings in that Report:

(1) In Detail 2.2: "Physical security was
inspected separate from the ORAT inspecti
and was found to be satisfactory."

"
i

~
Wil

(2) At Detail 2.3.2 under "Facility Management":
Management staffing, qualifications, and
performance are acceptable. One open item
related to the license's [BigC) transition plan
for replacing contractors with company
employees is to be submitted for NRC review."

(3) Under Detail 2
"An ample and w
is ready to ope
licensee has comn

t "Plant Operations®:
ualified operations st
e t lant safely. The
tted that each shift
will train and perform

WA

'y
ah‘

o
<
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(4)

()

(6)

(7)

(8)

(9)

essigned duties with his or her assigned
shift."

In Detail 3.2 subpara 3: "Extensive review of
Figures 1 thrcugh 11 with the licensee
resulted in several changes to the
organization charts., While the staffing
numbers were a snapshot of a changing
situation, it was concluded that the numbers
and gualifications of personnel are adegquate
to support power operation."

Detail 3.6 found the licensee's quality
assurance organization to be "a significant
licensee strength" based in part on the
staffing representaticns contained in Figure 2
to that report.

Para 2.8 found that one of the "open items" is
"LILCo's transition plan for replacing
contractor employees with LILCo employees
[which) is to be submitted for NRC review."

Para 3.9 presented the inspection teams
"Conclusions on Facility Management": "Upon
resolution of the opsn item in Detailed 3.8,
the Shoreham Management Organization is ready
to assure safe operation at power."

And, in general, the ORAT report relies
extensively on the adeguancy of the amount of
staffing and the particular individuals
currently retaining those slots for its basic
conclusion that the plant was ready to assure
safe operation at power. See, €.9., Details
4.2, 4.3, 4.4, 4.11, 4,13, 5,2, 5.3, 5.9, 6.2,
6.3, 6.4, 6.10, 7.2, 7.3, 7.14, 7.15, 8.2,
8.3, 8.4, 9.2, 9.3, 9.4.2, 10.2, 10.3, 10.4,
10.5, 11.4, 11.7, 12.2, 12.3, and 13.0.

The Inspection Team Report found the licensee
maintenance program adeguate based upon the
personnel and the levels of effort inspected
and described at Details 5.1-5.1%5 and 9.1=9.13
and 11.1-11.8 and 12.10.
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(10) LILCO's Vice President-Nuclear Operations
responded to the Operaticnal Readiness
Assessment Team's request .o set forth the
LILCO program with respect to transiting to a
full LILCO staff from the combined LILCO and
contract personnel staff by lLetter of March
30, 4989, which is attached as Exhibit 5
hereto. Writing that letter one month pfter
entering into the so-called "Settlement
Agreement" with the Governor of the State of
New York, Mr. Leonard stated that the LILCO
Office of Nuclear Operations "has now over 620
LILCO personnel serving in authorized
positions and the total number of contract
personnel on site in LILCO vacancies is
slightly over 100 personnel." The letter then
goes on to state LILCO's plans (a) to convert
some contract personnel to LILCO employees,
(b) to return “80 or more perscnnel" to the
Office of Nuclaar Operations from "other
positions within" LILCO, (¢) "to recruit
personnel through various professional
periodicals ... and through general
advertising” and (d) to utilize "several
companies known to be effective in the nuclear
personnel employment area."

D. IHE_lQﬂ£_2Q‘_l2ﬁ2_LILQQ:EBQ_BEQIQH_I_MEEIINQ
A meeting between the NRC staff and LI%CO was held
At Region I Headquarters on June 30, 1989, The rollowing is

an effort to report significant parts of that meecing. If
you desire the tape, it will be furnisheA.

(1) 1In initiating that meeting, Mr. wWilliam T.
Russell, the Regional Administret.r said among
other things: "“This is the type of meeting
that we have frequently with utilities pricr
to cutages. In this case, the circumstances
are somewhat different”, Mr., Russel! also
said "there are some unique elements to the
situation 2t Shoreham, some of the issues
associated with reducing staffing, and I need
to understand what staffing you are going to
have available, and how you are going to be
conducting this activity."
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(2)

(3)

(4)

Mr. Anthony F. Earley, Jr., LILCO's President,
then made various representations to the NRC
saying, among other things: "So we have fairly
resounding instructions from our owners that
weé are to pursue the settlement, and as a
result of that vote, the settlement agreement
with the State of New York is now effective.
“ider that agreement, LILCO may not operate
the Shoreham Nuclear Plant. I think that's
important as we g» forward, and I think
everything that we do and that you look at,
pecple understand *hat. We are not permitted
under that agreement, we cannct and we are
committed, we have no intention of operating
the Shoreham Nuclear Plant. Under the
Agreement we are obligated to remove the iuel
from the reactor, and we are cbligated to work
with the Leng Island Power Authority or some
other designated state agency to cooperate in
applying to the Nuclear Regulatory Commission
for transfer of that plant from LILCO to the
Loeng Island Power Authority or whatever state
agency the State designates. LILCO is not
obligated and will not be involved in the
decommissioning of the plant., We have no
intention to decommission the plant. Wwe are
just transferring it."

Mr. John Leonard, Vice President, Nuclear
Operations for LILCO then made a presentation
in which he said among other things: "I think
you all know me very well encugh that I try to
run the show the way you want it run, and
there will be no violation in that license, as

In fact, there is a memo that was put out té
my managers yesterday to stress point."
(emphasis added.)

And Mr. Leonard later said: "We will begin
under our existing license to reduce our
intensity of effort. We will not continue our
modification program and that's an example.
during this interim, no systems or components
will be terminally removed from the plant. 1I
said "terminally", that is, if we get a call
from an operating plant to loan them
something, they pay it back, but there will no
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Wi s

disassenbling of the system, Or components
during this interim period."

Mr. John Scalice, the Shoreham Plant Manager,
then made a presentation in which he said
among other things: "Part of our study
assumed trat we would not anticipate
receiving any amendments in our license during
1989. We are also working on the assumption
at this point, we will be taking through HJAv
August to have defueled the core." NMr.
Russell briefly interjected that the NRC h
received calls "from New York State and fr
the Public Service Commission. They don't

()(,

™
&)
v

understand why its going to take until Auc
(to defuel the core). They say it takes
time than that to do a normal refueling."

ust
(3}

Mr. Scalice went on to say: "One of the
objectives of what we are doing during the
next sev 'eral weeks in compliance with our
settlement is to establish a posture that is
c*"s‘g.er' With maintaining the OL as we have
it now, but at a least-cost level to us, and
that includas the .... we are going to make
Sure our expenditures are prudent, and we
intend to stay within all the requirements of
the existing license ... given the conditior

~ -
PR

of plant under that license. 1I'll briefly

‘1

tell you what our personnel authorizations and

changes will be and then I1'll let John
precede to tell you the more particulars of
that plan proceeding. We have had in the pas

an authorized pe-sonnel leve; of 837 people,

™~

-
S

we anticipate that after we have completed the

defueling activity, we would be down to a
-otal level of 452. That would take place
after we have done the defueling. With

espe“t to contractors, we currentl Y have
over 300 contractors on the property; that
1eve‘ will drop to app oxXimately just 200."
A LILCO participant indicated that as to
emergency planning LILCO would maintain onl
the single ere'aen:y planning condition that
i8 not tied to a power level regquirement and
would not observe the others.




{
\

9)

A LILCO participant later indicated that the
defueling activity would be conducted on a
two=shift schedule not more than six days a
wveek,

And yet later a LILCO participant made a
distinction between "operable systems" and
"functional systems" to justify the
maintenance of some and the lack of
maintenance for cthers.

Mr. Russell, after several gquestions, asked:
"Am I getting a hair-splitting argument
between operable and functional?" A LILCO
participant answered "Yes". Mr. Russell
continued ".,. as it relates to maintainin

SOme systems in accordance with the

- i

surveillance on a ... reguirement?" The LILCO
participant further responded: "I think you
might be; it's a fine lire".

After further exchanges, Mr. Russell said:
"It seems to me that this is an area that the
Sooner you can define what is going to be
done, and what will be maintained and what is
not going to be maintained and make that
available to the NRC for use, 80 we don't get
into arguments later about something that
should have been maintained that wasn't."

ther discussion, Mr. Russell: "We're
understand ... you might want to use

‘évView process, and to what extent we
are going to have to review those, I don't
want to become a consultant and do a review
+++ ahead of time, but at the same time, I
need to understand what are the ocbjectives so
that we can go in on an audit sample basis and
decide for ourselves whether the appropriate
system, cperability and functionality had been
maintained."

later a LILCO participant stated LILCO's
to reduce the engineering department
70 or 80 people to about 56 pecple,
staff to reduce 43 people to 27

o B o 4

yther staff to reduce 36 contract

wisil

T O =0
ol |

® O
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(15)

(16)

(17)

(18)

(19)

As these various staff reduction plans were
described, Mr. Russell interjected at one
point: "We issued a full-power license based
upon certain staffing levels and capability
with the objective of being of able to
Operate. In fact, we had many meetings --
some in this room ==~ and, Jchn, I remember
putting you through the ringer pretty hard on
staffing, and whether you had adegquate staff
to meet the terms and conditions. You are
pProposing to make some rather substantial
staff reductions, and yet still operate within
the terms of a full-power license, that raises
potential questions as to whether there should
be some modifications to that license to
reflect the changed status of the plan in
order to support the reduce staffing
associated with it."

After still further discussion by the LILCO
staff reduction plans, Mr. Russell said at one
peint: "I don't know that I have a safety
problem, but I may have a regulatory problem."

And still later, Mr. Russell said:

"Regulatory space, that is the condition you
are in. If I went to any other facility in a
refueling outage, and found that there were
substantially less staff by some 40-50% over
what was proposed or identified as a condition
of lssuanc: of the operating license, I would
be in enforcement space."

In discussing the defueling activity further,
in particular the advisability of proceeding
on one shift per day, instead of two shifts
per day Mr. Russell said: "There is somewhat
of a trade-off, because I think that there is
a potential that you could start losing
qualified ectaff, give that there is not some
uncertainty that the company is not going to
cperate the plant."

Later in discussing emergency planning, a
LILCO participant said: "We will be
eliminating the 5% power commitment."
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(20)

(21)

(22)

(23)

(24)

Later a LILCO participant addressed the
question of NRC correspondence, saying:

"Those that are related to systems that are
being maintained operable/functional will be
addressed as appropriate or letters that
require an NRC response will be address as
appropriate. Those that do not reguire a
response, or not directly related to something
that is operable, we will log and file, but we
do not intend to take any other action at that
time."

With respect to site sacurity, a LILCO
participant said: "Te only change that we
envision after defueling, for those of you who
might not be familiar with the site, we have
two access points == the primary and
secondary. We are lcoking at closing the
secondary and making that just a fence line
rather than having guards posted there, which
would allow us to reduce some of the guard
force, and that is allowed under ... as we
redefine it."

Later a LILCO participant said that with
respect to the area of contracts and
procurement, LILCO intends to reduce their
staff of about 116 people to 87, and that in
the area of contractors, they intend to reduce
the current 31 to 9, "the bulk of those being
emergency planning people".

And that participant went on to say that LILCC
plans a reduction of "about 40 security
guards", and a reduction of "40 temporary
clerical people for a reduction of about 80 in
that force from about 206 to 127".

At the end of the meeting, Mr. Russell invited
the undersigned to comment as an observer. At
that point, I addressed the representation by
LILCO that it would never operate the plant,
and that a decision has been made. In
particular, I said: "The agreements that they
have agreed to have a lot of conditions that
could cause the agreements to unravel of their
own weight and there are various legal
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attacks currently pending and that may be
pending that may cause the agreements to
unravel. One other point, although LILCO may
not operate this plant, it does not mean that
somecone won't operate it. And I would think
that insofar as the staffing and the great
team effort that has gone into building that
staff over the years is undone at this time,
it could significantly delay the time during
which a valuable electrical resource might be
rneeded."

(25) Mr. Russell responded: "I want recognize
that. That is why I raised tne question of
the reductions in staffing and how we need
handle that from the regulatory standpoint.
That is not an issue that we are presently
involved in. We don't have a ... pending
before the Commission that I am avare of and,
at this point in time, we have t'e c.hoany's
statement of what is their inte. % from un
inspection standpoint. We make sure that the
activitie~ that are conducted in near-term
are conducted safely."

E. IHE.EEEQ_EQB_AH.IMMEQIAXELX_EEIEQIIEE_QBDEB

The regulations provide that the Executive Director
for Operations may issue a temporarily effective order
pending further order "during an emergency as determined by
the EDO" if he finds "that the public health, safety, or
interest so requires or that the violation is willful." 10
C.F.R. § 2.202(f). The Reguestor asserts that the public
health, the public safety and the public interest (where the
public interest is understood to encompass the objectives of
the National Environmental Policy Act) each require an
imnediately effective orcer to remedy an emergency in this
case and that the violatiuns are willful. Of course, it is
not necessary for the EDC to find that all four conditions
exist, but only one of them, in order to issue a temporarily
effective order. The independent bases are as follows:

(1) The defueling of the entire core of the
Shoreham Station at this time involves an unreviewed safety
question, because the defueling activity is unnecessary. It
is inherent in the establishmert of acceptable risks in this
activity, that there is a risk-benefit analysis taking as its

premise the need to perform the activity. In this context,
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defueling activities are considered necessary in the case of
an accident or, normally, when the fuel has reached the end
©f ite useful life. Neither of these two conditions obtains
in this case. Further, the very slight, if any, additional
margin of safety provided by the placement of the fuel in the
spent fuel pool as opposed to its continued residence in the
reactor in a cold shutdown condition is more than ocutweighed
by the increased risk of accidents in the transfer of that
fuel from the reactor to the spent fuel poocl. For these
reasons the Reguestor asserts that any review and approval of
the defueling activity conducted by the licensee pursuant to
10 C.F.R. § 50.59 is in violation of that rule and that the
proposed defueling activity reguires prior Commission
approval in these circumstances. An immediately effective
order to reguire the licensee to cease and desist from
defueling and take other actions as described in the first
paragvaph this request is nhecessary and appropriate to
protect the public health and safety.

‘2) The issuance of the full power operating
license NPF-82 was premised, among other things, upon
adegquate staffing of the facility to be determined in an
Operational Readiness Assessment Team Report. The details of
that staffing was reviewed by the Teanm (g8ee Exhibit 4 hereto)
and the particular representations by the licensee in Figures
1-12G to that report were relied on by the Team and in turn
by the Director of the Office of Nuclear Reactor Regulation
in issuing that license. The licensee has now openly
declared to the Commission its intention to willfully reduce
that staff to about half in the next 30 days. This would
constitute a willful violation of the bases of the issuance
of the license and the licensee's prior commitments to the
Commission. The Administrator for NI~ Region I has openly
admitted that if he found a staff at a plant reduced by 40 or
50% "at any other plant" that it would call for enforcement
actions. See Para D.(17) above. There is no reason why the
Shoreham plant should be treated differently then any other
plant. In this case, an immediately effective order
requiring the licensee to (a) cease and desist all destaffing
activities, (b) revoke all cease and stop work orders already
issued to contractors, and (c) retransfer LILCO personnel to
the Station is necessary and appropriate to protect the
public health and safety and to maintain the status guo ante
pending further consideration of these matters by the
Commission.

(3) The proposed conduct, or lack of conduct, of
maintenance activities at the Station appear to be contrary
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to the ORAT .eport. Compare Para C.(%) above with Para
D.(4), (7), (10), (11), (12), (13), and (20) above. 1t
appears chat the licensee may be under heavy, pretsure from
the Chairman of the New York Public Commission to put cost
congiderations ahead of NRC required maintenance. p
Exhibit 3. 1In these circumstances a direct order to the
licensee to continue maintenance in accordance with its
license and Technical Epecifications and prior commitments te
the Commission is necessary and appropriate to protect the
public health and safety and the viability of the plant.

(4) Facility Operating Lirense No. NPr-g2 at
Appendix B, Para 3.1 forbids the licensee from making changes
in facility opera%ions affecting the environment if the
change would involve an "unreviewed environmental gquestion"
and would "significantly affect the environment" without
obtaining "prior NRC aporoval'. That part of the license
states that & proposed change shall be deemed to inveolve an
unrevigved environmental question, if it concerns (1) &
matter which may result in eignificant increase in any
adverse environmental impact previously evaluated in the FES-
OL or a matter not previcusly reviewed and evaluated in the
FEE~OL which may have a significant adverse environmental
impact, Exhibit 6 hereto consists ©f the summary and
conclusions, section 8 (Need for the Station), and Section 10
(Benefit/Cost Summary) of the Final Environmental Statement
related to the operation of Shoreham Nuzlear Power Station
Unit 1 (NUREG 0285). These sections represent the bases for
the conclusions that the Shoreham Nuclear Power Station is
needed, that it is the preferable alternative realistic
source of electric energy, and that it has a favorable cost
benefit analysis for the people of Long Island. The opposite
conclusions are represented in Exhibits 1 and 3 hereto and
are the bases for the licensee's current course of conduct.
The applicant's plans to substitute fossil fuel burning units
at some time in the next 12 years for the Shoreham Nuclear
Power Station is certainly a matter which "may result ir
significant increase in any adverse environmental impact
previcusly evaluated in the FES-OL" especially in view of the
increased awareness that now exists with respect to the
greenhouse effect, acid rain and global warming, as well as
the rnational security aspects of reliance on imported oil ana
ges. As such, these matters involve "unreviewed
environmental guestions" which require prior Commission
approval’ pursuant to the license. This addresses not only
the source of energy, but also its cost and the need for
electricity on Long Island. Therefore, the )icensee in
rursuing its current course of conduct in defueling,
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destaffing, transferring the license and decommissioning the
Shoreham Nuclear Power Station is and would be in violation
of NPF-82, Appendix B, Para 3.1. For these reascons, an
immediately effective order to the licensee to cease and
desist all defueling and destaffing activities and return to

the SLAtUS QUP ANLe as elsevhere described herein is
appropriaste and necessary,

(5) A cease and desist order requiring a return te
the status gQue at the beginning of the defueling and
destaffing activities is necessary and appropriate in the
public interest tc allow for a timely and full environmental
review of the licensee proposed course of action pursuant to
the National Environmental Poelicy Act, the Counsel on
Environmental Quality Guidelines and the Commission's
regqulations in Part 51. Exhibits 1 and 3 hereto clearly
indicates a unitary course of action leading from defueling
and destaffing through transfer of the license to
decommissioning of the Shorehanm Nuclear Power Plant. This
was also claarly disclosed in the June 30, 1989 LILCO/NRC
Region I meeting, as described above in Section D. At that
meeting, the licensee did attempt to say that it "will not be
involved in the decommissioning ui the plant™., gee Section
D.(2) above. However, this is ciearly contradicted by
Section 5.3 of the Amended and jesveted Asset Transfer
Agreement which is an kxhibit 3 to Fxhibit 1 hereto. That
Section states that "LILCO will pay LIPA for Costs
Attributable to Shorehanm" where "Costs Attributable to
Shoreham" are defined to include "all Costs incurred by LIPA
or NYPA after the Closing Date attributable LIPA's or NYPA's
ownership, possession, maintenance, decommissioping or

of Shoreham", Exhibit 3 to Exhibit 1 hereof at
Section 1.11(¢) (emphasis added), Thus, while LILCO may not
be involved in the menagement of decommissioning or
dismantling, it is responsible for the ultimate gine gua nen
of decommissioning and dismantling, nazmel., the tatal
financial support of that activity.

(6) The Commission's regulat .ons recognize that
the issuance of a license amendment authorizing the
decommissioning of a nuclear power reactor and any other
action which the Commission determines i a major Comuission
action significantly affecting the quality of the human
environment reqguires an environmental impact statement or a
supplement to an environmental impact statement., 10 C.F.R. §
51.20(b) (5) and (12) (1988). Those regulations also
recognize that the Commission need not passively wait for a
license application, but that the Commission "recognizes a
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continuirg obligation to conduct its domestic licensing and
Isel in & manner which is ...
receptive to environmental concerns...." 10 ¢.F.R. §§
1.10(b) (1988). At present, the NRC is devoting significant
regulatery attention to the activities at the Shoreham
Nucleer Power Station and the Administrator of NRC Region 1
has expressed the concern that the activities currently being
conducted by the licensee pe:haps require application for a
license amendment. gge¢ Section D.(15) above.

If the Comnission does not issue & cease and desist
oerder including an order to the license2 to restore the plant
and staff to the gtatus QMO ante at this time, it would be
allowing the licensee to whittle away the scope of the
action actually being considered to the peint where there
would be an insignificant staft *o ocperate the plant and the
plant itself may have deterioratud %o the point where seversl
years might be roguirod to make it available once again as a
valuable source o electricity to the people on Long Island
and in the Northeast,

The timing of an environmental impact statement has
been the subject of consideration by the Courts. 1In the
context of the liguid meta) fast breeder reactor program, the
Court of Appeals addressed the appropriate point in time to
regquire an overall environmental impact statement on that
program. 1In : ‘

' 156 U.‘- Appo DlCo 3’50 pr— ] “1 r::d 1079'
1083 (19873), the Court said:

"In our view, the timing qgue tion can best be
answered by reference to the underlying policies of
NEPA in favor of meaningful, timely information on
the effects of agency action.

The court emphasized that:

"Answers to guesticrs like these require
agency expertise, and therefore the initial and
primary responsibility for striking a balance
between the competing concerns must rest with the
agency itself, not with the courts. At the same
time, however, some degree of judicial scrutiny of
An agency's decision that the time ‘s not yet ripe
for a NEPA statement is necessary in order to
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ensure that the polic/es of the Act are not being
frustrated or ignored. Agency decisions in the
envirormental ares touch on fundamental personal
interests in life and health, and these interests
have always had a special claim to judicial
protection."

156 U.S. App. D.C., at ___, 481 F.24 at 1084 (footnotes
omitted). And later the Supreme Court, in considering
whether the Department of the Interior was reguired to
pPrepare a regional EIS for several geographically related
actions with respect to cosl mining, seaid:

"The determination of the region, if any, with
respect to which a comprehensive statement is
necessary reguires the weighing of a number of
relevant factors, including the extent of the
interrelationship among proposed actions and
practical considerations of feasibility. Resclving
these issues reguires a high level of expertise and
properly left to the informed discretion of the
respensible federal agencies."

Eleppe v. Sierra Club, 427 U.S. 390, 412, §6 S.Ct. 2718, 2731
(1976) (citation omitted).

The Council on Environmental Quality Guidelines
reguire that an EIS “shall be prepared early enough so that
it can serve practically as an important contribution to the
decisionmaking process and will not be us2d to rationelize
or justify decisions already made (§§ 1500.2(c), 1501.2, and
1502.2). 40 CFR § 1502.5. As is sometimes said, this
requirement does not allow agencies "to meet their
responsibilities by locking the barn door after the horses
are stolen". + 350 F. Supp. 262, 266, aff'd
506 F.2d 677 (9th Cir. 1974) (footnote omitted).

If the Commission remains passive, the Commission
will indeed be left with the sorry task of "locking the barn
door after the horses are stolen."

(7) The Chairman of the New York Public Service
Commission has been repcited to have observed that the only
regulatory actions which :he NRC can take against the
licensee in these circumstances would be to suspend or revcke
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the operating license which is the ultimate objective of New
York State and the licensee. £ge Exhibit 2 hereto. The
course of action suggested by the Reguestor herein testifies
to the contrary. Further, the Reguestor Suggests that any
immediately effective orders issued pursuant to this reguest
be accompanied by an announcement ©f the Commission's
intention pursuant to 10 C.F.R. § 2.205 to fine the licensee
& substantial amount pPer day for any violation or continuing
viclation of the Coumissio 's orders in an amount that would
deter any economic incentives which the licensee may have to
vViolate the orders.

aZQHREI_IQB_EABIIELEAILQE
If you decide to constitute the requested

pProceeding, the Reguestor desires to purticipate in the
Proceeding as an intervernor pursuant to 10 C.F.R. § 2.714

(1%868) .,
Respectfull :25m1t ed,
2L
v
Jates Pp, McGranery,
Counsel for the
Shorcham-wuainq River
Central School District
JPM:9mb
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