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(¥ - NUCLEAR REGULATORY COMMISSION
i f WASHINGTON, D C. 20868
WYNEY June 21, 1989

Fean?

My rgaret A, Willis

FAR Secretariat (VRS)

Berers) Services Administration
Uffice of Acquisition Policy
18th & F Streets, NN

Room 404]

Washington, DC 20405

Dear Ms, Willis:

We have reviewed the following FAR cases and have no comment:
FAR Case B9-28, Asset Revaluation
FAR Case B9-31, Title to Property under Progress Payments Clause
FAR Case £%8-32, Price Reasonableness Threshold

FAR Case 88-56, Commercial Bills of Lading under Cost
Reimbursement-Type Contracts

: '...’LL.U , 7l v 9‘4\/

21d D, Thompson//Chief
Opécations Support Staff
Division of Contracts

ané Property Management
Office of Administration

JN 2 3 1583



503

503
03
‘04
0d

9

S

ol
0
I} |
01

08

”
N

News

—— e

Allowable Costs

‘GOLDEN PARACHUTES' ARE UNALLOWABLE;
DAR COUNCIL WEIGHING RELATED FAR CHANGES

Defense contractors may not charge the costs of
‘golden parachules"—arrangements (hat guarantee
lucrative compensation for 1o corporate executives
in the event of a takeover 1o the government because
such costs neither meet the test of reasonableness nor
ben;ﬁt the government, the Pentagon asserted last
week,

A March 18 statement prepared by the office of
Assistant Secretary of Defense for Acquisition and
Logistics Robert Costello and distributed to the press
says that, although the DOD procurement regulation
governing allowability of contract cosis does not spe.
cifically mention golden parachutes, it does require
that all costs charged to g:mrnmem contracts must )
be reasunable and 2) bear a causal or benehicial
rehtbonsg}op to the work Yerformed on such contracts,

“The DOD position holds that the costs of 'golden
parachutes’ are not reasonable nor do they benefit
fowmment work,” the statement says. “Accordingly,
hey are unallowable and have always been questioned
on government contracts.”

According to one DOD source, the Defense Contract
Audit Agency has not been able to identify a single
instance in which DOD has allowed such costs lo‘w
included in a contractor's overbead charges; in every
instance where contractors claimed such costs, those
cosls were disallowed.

DAR Case Pending

Meanwhile, the Delense Acquisition Re vlatory
Council is considering several changes 1o the Federal
Acquisition Regulation that would specifically make
golden parachutes and other costs associated with
mergers and acquisitions unallowsble.

DAR Case 8418, “Accounting for Mergers and Busi-
ness Combinations," has been forwarded to the Coun-
cil by the cost principles committee. The DAR Counci)
is eipocud to make its decision on the case in a few
weeks.

One DOD source told FCR that the proposed FAR
changes may entail revisions to two Cost Accounting
Standards —CAS 404, Capitalization of tangible assels,
and CAS 408, Depreciation of tangible capital assets,

Cingell Yo Hold Hearing

The Pentagon stutement on golden parachutes was
issued in rosponse to recent eriticisin by Reps. John
Dirge!l (D-Mich) and Ron Wyden (D-Ore) of the meth-
ode DOD uses (o reinidurse contraciors for the solary
and booures they pay their tap exesutives.

Uncor eurreit coat principlas, conirseion may in
eledy in their overkead eharges tun proseriion of
Centive eompensatidn . The . eorrugpoads Lo the
Louount of govesirent Pusint® tg ¢anlruntor Ras.

32307

lo a March 11 letter to Defense Sccretary Caspar
Weinberger, Dingell and Wyden cited “blosted sala:
ries and lavish bonuses" Rain to top executives of
major defense firms such as TRW and General
Dynamics. They maintained that it is not fair that
Ltaxpayers should help foot the bill for such costs,

In gtrticular. the letter criticized TRW's golden
parachute arrangement, which like all such arrange.
ments, is designed Lo discourage a takeover attempt
by requiring that the acquiring entity centinve to pay
top executives of the a(‘(i\uired entity for a certain
peried of time, often at higher salaries, even after
they have lell the firm.

Under the TRW golden parachute arrangement, the
top 14 execytives would be guaraniced three years
cash cormpensation plus bonuses.

The letter points out that, under TRW's golden
parachute ananchem. those executives would be
paid ever §16 million in a takeover. Roughly hall that
amount could be billed Lo the government as part of
the cverhead charge. TRW's chairman of the board,
Rubea Mettler, would receive one-fourth of that
amonnt - §4.2 million - under the arrangement.

“The taxpayers would pay more for Dr. Mettler not
1o work than thev pay for the combined annual ala-
ries of President Neagan, Vice President Bush, and
the eatire Cabinet," the lettur pointed out,

Hewever, a DOD official told FCR that TRW has
made an agreement viith DOD that its golden pera
chute costs will not be charged to the government if
there is & take over. The saurce said Dirgell had beon
informed of the agreement. Other firms reportedly
have made similar agreements with DOD.

Hewever, Dingell and VWyden maintain that nothing
in DOD procurement regulations prevents suchcosts
from being charged to defense contracts. Their letter
conteads that proposed changes (o the FAR tbat would
specifically disallow such costs “have been consn&ned
to limbe within the Pentagon's bureaucracy and have
never been enacled.”

DOU ¢fficials maintain that the DAR case in ques:
tion, Case £4-18, has been held up hecause of the heavy
burdei the DAR Council has been under (0 implemnent
statulory requirements. Costello's statement is in-
tended to sel the record straight that such costs, while
not specifically unalicwable at the present time, could
nevertieless not be charged to a government contraet.

Separately, Deputy Assistant Secretary of Defense
for rement Eleanor Spector issued a memo
March 17 to the services reminding them that the
costs of golden parachutes are vnallowable.

Spector also told the House Covernment Operations
Subcommittec en Legislation and Nationa! Securiiy
Mareh 18 that DOD bas a lengstanding praciice of
disallowing geiden parachuies.

The Honse Enzrgy and Commerce subeommailteg on
Overaight and Investigations—which Dingell chairs -
plers o hold @ hedring in 1ate soring o the subjest of
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icenwinie, the DARU Cuunct! §. considerin & pro
posal (DAR Case #4:18, “Aeewun ing for Mer gcrs‘;nd
Of‘,u:inbu Comibinations,” that w. u'd tpocrﬁcnﬁy make
unallowable the cost® of golden parachutos,

The pending DAR case would amend FAR 31 205-6,
Compensation for Personal Services, to make uh-
allowable the costs of golden parachutes and golden
handcufls (lucrative compensation packages by the
acquiring entity lo induce executives of the acquired
entily to rcmnmg In addition, thé case would amend
FAR 31205.27, rﬁamuuon costs, 10 make unallow-
able the costs entailed in fighting a takeover,

Also, the DAR case would amend scveral FAR
sections, including 31.208.10, Cosi of money, 31.205.11,
Depreciation, and 31.205-16, Gains and losses on dispo-
sition of depreciable property or other capital assets,
and 3120548, goodwill, to’ make unallowable the
added cost of money and the depreciation involved
write-up of asset values to current market valve that
t,\‘?ical y eccurs in a takoover,

n additicn, the case would amend FAR 42 1200 and
421204 to extend the requirement for & nuvation
agreement to include situations whereby one company
gains control of another through acquisiiion of a
majority of ifs stock,

he case is currently under consideration by the
DAR Couneil. Once the Council has approved it, it will
be sent Lo the Civilian Ageney Acquisition Council for
approval, and then issued as a preposed rule in the

ederal Register.

Text of Spector's March 17 nemo on golden para.
chutes follows:

MEMORANDUM FOR

ASSISTANT SECRETARY OF THE ARMY (RD&A)
ASSISTANT SECRETARY OF THE NAVY (S&4L)
(Aﬁqgksl?)ANT SECRETARY OF THE AIR FORCE
DIRECTORS OF THE DEFENSE AGENCIES

SUBJECT. Golden Parachutes

An article in the Washington Post on March 14
1987, stated that under Pentagon rules the costs of
"foiden parachutes’ could be billed to the Department
of Dafense (DoD). Golden parachutes are usually de-
fined as lucrative compensation packages for execu-
tives that are triggered in the event of a cerporate
takeover,

Although the DoD regulation governing the allow-
ability of contract costs does not specifically mention
:ﬁolden arachutes," It does require that all costs

arged to Government contracts be “reasonable™ A
“reasonable cost" does not exceed that which would be
incurred by a prudent person in the conduct of com.

titive business. Additionally, costs charged to

vernment contracts must bear a causal or bene§-
cial relmonshga to the work performed on such con-
tracts. The DoD position holds that e costs of “gold-
én parachutes” are not reasonable nor do they benefit
government work. Accordingly, they are unallowable
and should be questioned on Government contraets.

The Delfense Logistics Agency issued policy guid-
ance on “golden parachutes” in early 1983 as did the
Air Force. The Defense Contract Audit Agency

J-2.0
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A Baweuer, Lo e pquosted 1o ensire that 1

iy guidanee in s meSuiandum i inade avg
¢ale o all approgriate pervonisl o make evrtain thy
unreasvnable corts are nol 1 vimbursed on D))
Contracs,

"This memorandum does not aspl v to severance pay
(hat meets the requirements of Parigraph n.m-t(,)
of the Federal Acquisition Regulatisn,

/8/ Eleanor R. Spector
Deg:ty Assistant Secretary of
fense for Procurement

Contract Policy

DOD LAUNCK.S TEST PROGRAM TO SIMPLIFY,
SPEED UP ACQUISITION PROCESS

Under Secretary of Defense for Acquisition Richard
Godwin has launched a “procurement regulatory re-
form test” designed to simplify and speed up the
acquisition process. Tc 'his end, he has delegated his
authority to issue class deviaiions Lo the FAR and
DFARS, and waivers of any DOD procurement regula-
tion not required by statute or executive order, 10 the
service acquisition exvcutives, with authorily to
redelegate to the assistant secretary level.

“The DOD acquisition process is controlled by too
many detailed, complex laws and regulations”
Godwin stated in a March 11 memo o the service
secrctaries and the head of the Defense Logistics
Agency.

“To this end, | am esubhshinf a piiot contractin
activity program. .. . The goal is to make it easier an
Quicker jor contracting personnel {o get line managers
ard commanders the qualily products and services
they need, when they need them,” the memo says.

“The pilot activities should place a strong emphasis
on qualily and timelincss as well as price to get the
best value for the nation” the memo continves. "1
would also like them (o test procurement methods
more in line with commereis)] practices for both com:
mercial and non<commercial products and services. "

All class deviations or waivers and the justification
for such must be reported Lo Assistant Secretary of
Defense for Acquisition and Logistics Robert Costeilo.
The focal point for the initiative is the office of
Deputy Assistant Secretary of Defense for Installa.
tions Robert Stone.

Costello Assigns Five-point Agenda to Deputies

Separately, Assistant Secretary of Defense for Ac.
Quisition and Logistics Robert Costello has assigned
his five-point agenda to five of his deputies. Costello
had outlined an agenda last fall before he was con-
firmed b{' the Senate (46 FCR 1001). :

Little information is available on the imp!mentafion
of the five initiatives, since the assignments were
made only recently,

The Costello assignments are as follows:

e Improving relations with lndustry—-beputl: Assis-
tant Sccretary of Defense for Procurement Eleanor
Spector. To this end, Spector plans to hold meetings
with industry representatives on a regular basis. Also,
the DAR Councnf will conduet meelings with industry
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