ADMINISTRATIVE CONFERENCE OF THE UNITED STATES
2120 L STREET NW. SUITE 500
WASHINGTON, DC 20037
(202) 254-7020

December 14, 1990

OFFICE OF
THE CHARMAN

The Honorable Kenneth M. Carr
Chatirman

Nuclear Regulatory Commission
One White Flint North Bullding
11555 Rockville Pike

Rockville, MD 20852

Dear Mr. Carr:

On November 15, President Bush signed Public Law 101-552, the Administrative Dispute
Resolution (ADR) Act. Companion legislation, Public Law 101-648, the Negotiated Rulemaking
Act, was signed by the President on November 29, The Acts are the most substantive
amendments {o the Administrative Procedure Act since the Freedom of Information Act and by
far the most significant amendments 1o the adjudication sections of the APA in history. The
two Acts specilically provide agencies the authority to employ arbitration, mediation, and other
consensual methods of dispute resolution,

The Administrative Dispute Resolution Act

Section 3 of the Administrative Dispute Resolution Act requires each agency to promote
ADR by (1) designating a senior official to be the agency's "Dispute Resolution Specialist"; (2)
providing training for agency personnel, including those responsible for implementing the
agency's ADR policy; (3) reviewing agency contracts, grants, and other assistance programs to
insure ADR is authorized and promoted; and (4) adopting «- in consultation with the
Administrative Conference of the United States and the Federal Mediation and Conciliation
Service «- a policy addressing potential use of ADR.

The legislation specifically establishes a federal policy encouraging ADR in place of more
costly, time consuming adjudication. While no agency is forced to use ADR techniques, the
legislation requires each agency head to undertake a review of agency litigation and
administrative disputes to assess where ADR techniques will be useful.

Under the Act, the Administrative Conference is directed to consult with and assist
agencies in implementing an ADR policy and to report to Congress on agency implementation.
To make the process as beneficial to agencies as possible, the Conference plans to sponsor a
government-wide meeting early in 1991 for agency dispute resolution specialists and to put on
a major seminar for all interested persons In early spring. The Conference also will sponsor
ADR training, roundtables, ead seminars focused on issues of svectfic concern to federal
personnel. We are already compiling a computerized, nationwide data base of neutrals to
assist agencies in finding mediators, arbitrators, and tratners promptly. In the meantime, we
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Negotlated Rulemaking Act

The Negotiated Rulemaking Act establishes a statutory framework for the conduct of
negotiated rulemaking, a procedure developed through the Conference's research. The essence
of the procedure Is the participation of representatives of all potentially affected interests in
negotiations early in the process, almed at reaching consensus on the text of a proposed rule.
As with the other ADR procedures, negotiated rulemaking provides a means of using
consensual technigues to produce better, more acceptable results, with reduced likelthood of
protracted litigation.

The Act explicitly establishes regulatory agencies' authority (o use negotiated rulemaking,
without limiting agency lnnovation. The Act identifies crieria for the discretionary
detenuination by agency heads concerning whether and when (o use negotiated rulemaking. It
sets forth basic requirements for public notice and the conduct of meetings under the Federal
Advisory Committee Act. The Act makes clear that federal funds can be used for expenses of
private party participants in the negotiations, and authorizes funds to the Conference (not yet
appropriated) for this purpose.

Designation of Your Dispute Resolution Speclalist

At this time, I am writing to request the name of the "senior official” you are assigning to
be the "dispute resolution specialist” in your agency. While the ADK Act does not specify the
identity of this individual or a deadline for agency action, your early designation of a senior
manager who 1s positioned to oversee implementation and ensure compliance throughout your
agency would permit an effective, considered eflort to carry out the goals of the legislation.
This will also enable the Conference to include the specialist and other appropriate personne!
from your agency in future educational and training programs relevant to their duties. if
possible, we would like to recetve your designation by January 30, 1991,

This is the only letter concerning the Acts that I am sending to the Nuclear Regulatory
Commission at this time. Consequently, you may find it useful to assist your dispute
resolution speclalist by tasking an intra-agency working group for this purpose.

The Administrative Conference contact for implementing the ADR Act is Charles Pou. Our
contact for the Negotiated Rulemaking Act Is David Pritzker. Both can be reached at 202-254-
7020. Please let us hear from you by January 30.

Sincerely yours,

Marshall J. Breger

Chairman

Enclosures

cc: Agency ACUS representatives



Summery of Provisions of Administrative Dispute Resolution Act, Pub, L. 101-852,
104 Gtat. 2736 (Nov. 15, 1890)

Implementation by Federal Agencies

Section 3(a) requires that federal agencies adopt policies which address the use of
alternative means of dispute resolution (ADR) for all administrative programs after review of
those programs, (See enclosed Committee Report, section-by-section analysis, p. 8, for
summary of provisions)

Section 3(b) requires federal agency designation of a senior agency official as a dispute
resolution specialist, (1d.)

Section 3(c) provides for agency staff training tn ADR techniques. (Id.)

Scction 3(d) requires review of standard agency contracts and assistance agreements to
determine whether to amend them to encourage use of ADR. (1d.)

Administrative Adjudication

Section 4 amends the Administrative Procedure Act to:

- authorize agency use of ADR where the parties agree: (Report, p. 9)

- provide criteria for appropriate use of ADR; (1d.)

- empower an ALJ to use or encourage use of ADR and to require attendance at
settiement conferences of representatives authorized to negotiate concerning
resolution of issues in controversy (Section 4(a)); and

- authorize use of federal employee or non-government (contractual) neutrals. (Report, p.
10)

Section 4 amends the APA to:
- foster ADR confidentiality;
- prohibit disclosure of most settlement communications, including documents; and

- permit court ordered disclosure {f injustice, law violation or public harm would be
avoided. (Report, p. 11)



Arbitration Authority

Section 4 amends the APA specifically to authorize federal agency use of the ADR
technique of arbitration with provision for agency retenition of necessary Executtve authority
and fee payment by the agency when arbitration is used tnappropriately.

(Report, pp. 12-15)

Federal Tort Claims Act Amendments

Section 8 amends 28 U.8.C. 2672, the Federal Tort Claims Act, to aliow added clatm
settlement authority for federal agencies, and to encourage use of ADR, including
arbitration, of claims agencies are authorized to settle..

Other Authorities Amended

Section 5 amends 9 U.S.C. 10, the Federal Arbitration Act, to incorporate the potential for
the Federal Government to be a party to arbitration proceedings.

Section 6 amends 41 U.S.C, 604-607, the Contract Disputes Act, to encourage and
endorse Contracting Officer use of ADR, including arbitration. (Report, p. 15)

Section 7 amends © ction 203 of the Labor Management Relations Act to authorize use of
FMCS services in administrative disputes. (Report, p. 16)

Section 8 amends 31 U.S C. 3711(a)(2) to enhance federal agency claim compromise
authority

Section 4 requires amendment of the Federal Acquisition Regulation to carry out the Act
and encourage and allow greater use of ADR

Administrative Conference Roles
The Conlerence is directed to:

- Establish standards for neutrals' qualifications. (Report, p. 10)

- Maintain a roster of neutrals avallable to assist in resolving administrattve disputes.
(1d.)

- Enter into contracts for neutrals' services that may be used by agencies. (1d.)

- Develop procedures that permit agencies themselves to contract for
neutrals’ services expeditiously. (Id.)

- Compile information and report to Congress on agency tmplementation of the Act.
(Report, p. 15)



One Aondred First Congress of the Wnited States of Imar

AT THE SECOND SESSION

Begun and held at the City of Bashington on Tuesday, the twenty-third day of Januars,

one thousand nine hundred and ninety

an Act

To authorize and encourage Federal agencies Lo use medintion. concilistion. arbitrs
tion and other techniquee for the prompt and nformal resoiution of duputes, any
for other purposes

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. SHORT TITLE

This Act may be cited as the “Administretive Dispute Resolution
Act'",

SEC. 2 FINDINGS.

The Congress finds that—

(1) administrative procedure, as embodied in chapter § of title
5. United States Code, and other statutes, is intended to ofTer s
prompt, expert, and inexpensive means of resolving disputes as
an elternative to litigation in the Federal courts:

(2) administrative proctedings have become increasingly
formal, costly, and lengthy resulting in unnecessary oxpendi-
tured of time and in a decreased likelihood of ochieving consen-
sual resolution of disputes;

(3) alternative means of dispute resolution have been used in
the private sector for many years and, in aprropriate rir-
cumstances, have yielded decisions that ure faster. |oss expen:
sive and less contentious;

(4)such alternative means can lead to inore creative, efTicient,
and sensible outcomes;

(5) such alternative means may be used advantageously in a
wide variety of administrative rograms;

(6) explicit authorization of the use of well-tested dispute
resolution techniques will eliminate ambiguity of agency
authority under existing law;

(7) Federal agencies may not only receive the benefit of
techniques that were develo in the private sector, but may
also take the lead in the further development and refinement of
such techniques; and

(8) the availability of a wide range of dispu.2 resolution
procedures, and an increased understanding of the most efTec.
tive use of such procedures, will enhance the operation of the
Government and gemr serve the public.

SEC. 3. PROMOTION OF ALTERNATIVE MEANS OF DISPUTE RESOLUTION

(a) PROMULGATION OF AGENCY Powcy —Each egency shall adopt a
policy that addresses the use of alternative means of dispute resolu-
tion and case management In deveioping such a policy. each agency
shall—

(1) coneult with the Administrative Conference of the United
States and the Federal Medic‘ion and Concilistion Service, and
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(2) u?\mmo alternative means of resolving disputes in connec-
tion with-—
(A) formal and informa! adjudications;
(B) rulemakings;
(C) enforcement actions;
(D) issuing and revoking licenses or permits,
(E) contract administration;
(F) litigation brought by or against the agency; and
(G) other agency actions.

(b) Dispute ResoLUTION SpeciaLisrs. —The head of each agency
shall designate a senior official to be the dispute resolution specialist
of the agency Such official shall be responsible for the implementa.
tion of—

(1! the provisions of this Act and the amendments made by
this Act; and

(2) the agency policy developed under subsection (&)

(¢) TrainiNg —Each agency shall provide for training on a regular
basis for the dispute resolution specialist of the ency and other
employees involved in implementing the policy of the agency devel-
oped under subsection (a). Such training should encompass the
theory and practice of negotiation, mediation, arbitration, or related
techniques. The dispute resolution specialist shall periodically rec-
ommend to the agency head agency employees who would benefit
from similar training.

(d) PROCEDURES POR GRANTS AND CONTRACTS —

(1) Each agency shall review each of its standard agreements
for contracts, grants, and other assistance and shall determine
whether to amend any such standard agreements to authorize
and encourage the use of alternative means of dispute
resolution

(2xA) Within 1 year after the date of the enactment of this
Act, the Federal Acquisition Regulation shall be amended. as
n:_cesAury. to carry out this Act and the amendments made by
this Act.

(B) For purposes of this section, the term "Federal Acquasition
Regulation” means the single system of Government-wide
procurement regulation referred to in section &a) of the Office
of Federal Procurement Policy Act (41 U.S C. 405a)).

SEC 1 ADMINISTRATIVE PROCEDURES.

(@) ADMINISTRATIVE HEARINGS ~Section 556(¢c) of title 5. United
States Code, is amended—

(1) in pnnﬁu h 6) by imem’ng before the semicolon at the
end thereof the following: “or by the use of alternative means of
dispute resolution as provided in subchapter IV of this chapter";
an

(2) by redesignating paragraphs (1) through (9) as paragraphs
(9) through (11", respectively, and inserting after paragraph (6)
the following new paragraphs:

“(7) inform the parties as to the availability of one or more
alternative means of dispute resolution, and encourage use of
such methods;

"“(8) require the attendance at any conference held pursuant
to paragraph (6) of at least one representative of each party who
has authonty to negoliate concerning resolution of issues in
controversy,;'.



H R 24973

bt ALTErNATIVE MEans or Dierute ResoLumion —Chapter § of
e 5 United States Code, is amended by adding at the end the
lowing new subchapter

tit
fol

SUBCHAPTER IV—ALTERNATIVE MEANS OF DISPUTE
RESOLUTION IN THE ADMINISTRATIVE PROCESS

“§ 581. Definitions

For the purposes of this subchapter, the term-—
|) ‘agency’ has the same meaning as in section 551(1) of this

Litle,

(2) ‘administrative program’ includes a Federal function

o which involves protection of the public interest and the deter-

mination of rights, privileges, and otligations of private persons

through rule making, adjudication, licensing, or investigation,
as those terms are used in subchapter 1 of this chapter,

“{3) ‘alternative means of dispute resolution’ means any
procedure that is used, in lieu of an adjudication as defined in
section 551(7) of this title, to resolve issues in controversy,
including but not limited to, settlement negotiations, concilia-
tion, facilitation, mediation, factfinding, minitrials, and arbitra
tion, or any combination thereof;

(4) ‘award’ means any decision by an arbitrator resolving the
issyes |n controversy,

“(5) 'dispute resolution communicatior’ means any oral or
written communication prepared for the purposes of a dispute
resolution proceeding, including any memoranda, notes or work
product of the neutral, parties or nonparty participant; except
that 8 written agreement to enter into a dispute resolution
proceeding, or final written agreement or arbitral award
reached as a result of a dispute resolution proceeding, is not a
dispute resolution communication;

L 61 'dispute resolution proceeding’ means any procese in
which an alternative means of dispute resolution i1s used to
resolve an issue in controversy in which a neutral is appointed
and specified parties participate;

7) ‘in confidence’ means, with respect to information, that
the information is provided -
A) with the expressed intent of the source that it not be
disclosed; or
B) under circumstances that would create the reason:
able expectation on behalfl of the source that the informa-
tion wili not be disclosed,;
(%) "ia8ue in controversy means an issue which is material o
8 decision concerning an administrative program of an agency,
and with which there is disagreement between the agency and
persons who would be substantially affected by the decision but
shall not extend to matters specified under the provisions of
sections 2302 and 7121(¢c) of title 5;

"(9) ‘neutral’ means an individual who, with respect to an
i1ssue in controversy, functions specifically to aid th> parties in
resolving the controversy,

10) '‘party’ means—
A) for a proceeding with named parties, the same as in
section 551(3) of this title, and
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B) for a proceeding without named parties, & person
who will be significantly afTected by the decision in the
proceeding and who participates in the proceeding;

(11 'person’ has the same meaning as in section 551(2) of this
titie, and

i) ‘roster means a list of persons qualified to provide
services ns neutrals

“8 582, Generai suthority

6 An agency may use a dispute resolution proceeding for the
resolution of an issue in controversy that relates to an administra-
tive program, if (he parties agree to such proceeding

bl An agency shall consider not using a dispute resolution
proceeding if -

1) a definitive or authoritative resolution of the matter is
required for precedential value, and such a proceeding s not
likely to be accepted generally as an authoritative precedent,

"(2) the matier involves or may bear upon significant ques-
tions of Government policy that require additional procedures
before u final resolution may be made, and such a proceeding
would not likely serve to develop & recommended policy for the
agency;
"(3) maintaining established policies is of special importance,
80 that variations among individual decisions are not increased
and such a proceeding would not likely reach consistent results
among individual decwicns

1) the matter significantly affecta persons or organizations

who are not parties to the proceeding:

5 a full public record of the proceeding is important, and &

dispute resolution proceeding cannot provide such a record: and

6) the agency must maintain continuing jurisdiction over

the matter with authority to alter the disposition of the matter

in the light ¢f changed circumstences, and a dispute resolution

proceeding would interfere “ith the agency's fulfilling that

requirement

(¢) Alternative means of dispute resolution authorized under this
subchapter are volunitary procadures which suppiement rather than
i

imit ¢

other available agency dispute resolution techniques
“§ 583, Neutrals

8 A neutral may be 1. permanent or temporary officer or
employe= of the Federa! Gevernment or any other individual who is
acceptable to the partics to a dispute resolution proceeding A
neutral shall have ro official, financial, or personal conflict of
interest with resrect to the jsaues in controversy, unless such in-
terest is fully disclosed in writing to all parties and all parties agree
that the neutral may serve

'b) A neutral who serves as a conciliator, facilitator, or mediator
serves at the will of the parties

¢) In consultation with the Federal Mediation and Concilistion
Service, other appropriste Federal agencies, and professional
Organizations experienced in matters concerning dispute resolution,
the Administrative Conference of the United States shall—

(1) establish standards for neutrals (including experience,
training, affiliations, diligence, actual or potential conflicts of
interest, and other qualifications) to which agencies may refer,
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"(2) maintain s roster of individuals who meet such standards
and are otherwise qualified to act as neutrals, which shall be
made available upon request;

"(3) enter into contracts for the services of neutrals that may
be used by agencies on an elactive basis in dispute resolution
proceedings; and ‘

"(4) develop procedures that permit agencies to obtain the
services of neutrals on an expedited basis.

“(d) An agency may use the services of one or more employees of
other agencies to serve as neutrals in diepute resolution proceedings.
The agencies may enter into an interagency agreement that pro-
vides for the reimbursement by the user agency or the parties of the
full or partial cost of the services of such an employee.

‘(e) Any agency may enter into & contract wit any person on &
roster established under subsection (¢X2) or & roscer maintained by
other public or private organizations, or individual for services as &
neutral, or for training in connection with aliernative means of
dispute resolution. The parties in a dispute resolution proceeding
shall agree on compensation for the neutral that is fair and reason-
able to the Government.

“8 584, Confidentiality

"(a) Except as provided in subsections (d) and (e), & neutral in a
dispute resolution proceeding shall not voluntarily disclose or
through discovery or compulsory process be required to disclose any
information concerning any dispute resolution communication or
ény communication provided in confidence to the neutral, unless-—

(1) all parties to the dispute resolution proceeding and the
neutral consent in writing, and, if the dispute resolution
communication was provided by & nonparty participant, that
participant also consents in writing;

“(2) the dispute resolution communication has already been
made public;

"(3) the dispute resolution communication is required by stat-
ute to be made public, but a neutral should make such commu-
nication f’ubhc only if no other person is reasonably available to
disclose the communication: or

"(4) & court determines that such testimony cr disclosure is
necessary to—

“(A) grevem a manifest injustice;

(Bl help establish a violation of law; or

“(C) prevent harm to the public health or safety,
of sufficient magnitude in the particular case to outweigh the
integrity of dispute resoiution proceedings in general by
reducing the confidence of parties in future cases that their
communications will remain confidential.

"(b) A party to & dispute resolution proceeding shall not volun-
tarily disclose or through discovery or compulsory process be
required to disclose any information concerning any dispute resciu-
tion communication, unless—

“(1) the communication was prepared by the party seeking
disclosure;

“(2) all parties to the dispute resolution proceeding consent in
writing;

“(3) the dispute resolution communication has already been
made public;
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“14) the dispute resoiution communication is required by stat.
ute to be made public; _

“(5) a court determines thet such testimony or disclosure is
necessary to—

“(A) prevent a manifest injustice;

“(B) help establish a violation of law; or

“(C) prevent harm to the public health and safety,
of sufficient magnitude in the particular case to outweigh the
integrity of dispute resclution proceedings in general by reduc-
ing the confidence of parties in future cases that their commu-
nications will remain confidential,

“(6) the dispute resolution communication is relevant to
determining the existence or meaning of an agreement or
award that resulted from the dispute resolution proceeding or to
the enforcement of such an agreement or award; or

(T) the dispute resolution communication was provided to or
was available to all parties to the dispute rmlution&oco«hn[

“l¢) Any dispute resolution communication that is disclosed in
violation of subsection (a) or (b), ehall not be admissible in any
proceeding relating to the issues in controversy with respect to
which the communication was made.

“td) The parties may agree to alternative confidential procedures
for disclosures by & neutral. Upon such agreement the parties shall
inform the neutral before the commencement of the dispute resolu-
tion proceeding of any modifications to the provisions of subsection
(a) thet will govern the confidentiality of the dispute resolution
proceeding If the parties do not 8o inform the neutral, subsection (a)
shall arrly
“le) If & demand for disclosure, by way of discovery request or
other lega! process, is made upon & neutral regarding e di:ruu
resolution communication, the neutral shall make reasonable efTorts
to notify the parties and any affected nonparty narticipants of the
demand Any party or afTected nonparty participant who receives
such notice and within 15 calendar days does wot offer tc defend a
refusal of the neutral to disclose the requested information shall
have waived any objection to such disclosure.

‘(0 Nothing in this section shall prevent the discovery or
admissiblity of any evidence that is otherwise discoverable, merely
because the evidence was presented in the course of a dispute
resolution proceeding.

“(g) Subsections (a) and (b) shall have no effect on the information
and date that are necessary to document an agreement reached or
order imued pursuant to a ?npuu resolution proceeding.

“(h) Subsections (a) and (b) shall not prevent the gathering of
information for research or educational purposes, in cooperation
with other agencies, governmental entities, or dispute resolution
programs, 80 long as the parties and the specific issues in con.
troversy are not identifiable.

") Subsections (a) and (b) shall not prevent use of a dispute
resolution communication to resoive a dispute between the neutral
in & dispute resolution proceeding and a party to or participant in
such proceedinf. 80 long as such dispute resolution communication
i# disclosed only to the extent necessary to resolve such dispute.

"J) This section shall not be considered a statute specifically
exempting disclosure under section 552(bx3) of this title.
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“§ 585, Authorization of arbitration

“(ax]) Arbitration may be used as an alternative means of dispute
resolution whenever all partiee consent. Consent may be obtained
either belore or after an issue in controversy has arisen A party
may agree to—

“(A) submit only certain issues in controversy to arbitration;
or

“(B) arbitration on the condition that the award must be
within a range of possible outcomes

“(2) Any arbitration agreement that sets forth the subject matter
submitted to the arbitrator shall be in writing

“(3) An agency may not require any person to consent to arbitra-
tion as a condition of entering into a contract or obtaining a benefit.

“(b) An officer or employee of an agency may offer to use arbitra-
tion for the resoluticn of issues in controversy, if such officer or
employee—

“(1) ¥ u authority to enter into a settlement concerning the
matler, or

(2! 18 otherwise specifically authorized by the agency to
consent to the use of arbitration.

“8 586. Enforcement of erbitration agreements

"An agreement to arbitrate a matter to which this subchapter
applies 1s enforceable pursuant to section 4 of title 9, and no action
broufht to enforce such an agreement shai! be dismissed nor shall
reliefl therein be denied on the grounds that it is against the United
States or that the United States is an indispensable party.

"8 587, Arbitrators

“(a) The parties to an arbitration proceeding shall be entitled to
participate in the selection of ihe arbitrator.

“(b) The arbitrator shall be a neutral who meets the criteria of
section 583 of this title.

“8 588. Authority of the arbitrator

“An arbitrator to whom a dispute is referred under this sub
chapter may—
“(1) regulate the course of and conduct arbitral hearings,
“(2) administer oaths and affirmations;
"13) compel the attendance of witnesses and production of
evidence at the hearing under the provisions of section 7 of title
9 only to the extent the agency involved is otherwise authorized
by iaw to do s0; and
"(4) make awards.

"8 589. Arbitration proceedings

“(a) The arbitrator shall set 8 time and place for the hearing on
the dispute and shall notify the parties not less than 5 days before
the hearing

“(b) Any party wishing a record of the hearing shall—

“(1) be responsible for the preparation of such record;

“(2) notify the other parties and the arbitrator of the prepara.
tion of such record;

';3; furnish copies to all identified parties and the arbitrator;
an
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4) pay all costs for such record, unless the parties agree
otherwise or the arbitrator determines that the costs should be
apportioned
ckl) The parties to the arbitration are entitled Lo be heard. te

present evidence material to the controversy, and to crossexamine
witnesses appearing at the hearing
2) The arbitrator may, with the consent of the parties, conduct
all or part of the hearing by telephone, televisior computer, or
other electronic means, if each party has an opportunity to
participate
The hearing shall be conducted expeditiously and in an
rmal manner
4) The arbitrator may receive any oral or documentary evidence
except that irrelevant, immaterial, unduly repetitious, or privileged
evidence may be excluded by the arbitrator
The arbitrator shall interpret and apply relevant statutory
and regulatory requirements, legal precedents, and policy directives
d) No interested person shall make or knowingly cause to be
made to the arbitrator an unauthorized ex parte communication
relevant to the merits of the proceeding, unless the ;aamn agree
otherwise. If a communication is made in violation of this subsec-
tion, the arbitrator shall ensure that 8 memorandum of the commu-
nication 18 prepared and made a part of the record, and that an
opportunity for rebuttal is allowed. Upon receipt of a communica
tion made in violation of this subsection, the arbitrator may, to the
extent consistent with the interests of justice and the policies under-
I""ing this subchapter, require the cﬂ'endmg party to show cause why
the claim of such party should not be resolved against such party as
a result of the improper conduct
¢) The arbitrator shall make the award within 30 days after the
close of the hearing, or the date of the filing of any briefs authorized
by the arbitrator, whichever date is leter, unless—
the parties agree to some other time limit: or
<) the agency provides by rule for some other time limit

inf

“8 590. Arbitration awards

8¥1) Unless the agency provides otherwise by rule. the award in
&n arbitration proceeding under this subchapter shall include &
brief, informal discussion of the factual end legal basis for the
award, but formal findings of fact or conclusions of law shall not be
required

¢) The prevailing parties shall file the award with all relevant
agencies, along with proof of service on all parties

b) The award in an arbitration proc ing she! ne final 30
days after it is served on all parties Any agency . s 8 party to
the proceeding may extend this 30-day period for a additional 30-
day period by serving a notice of such extension on all other parties
belore the end of the first 30-day period

The head of any agency that is a party to an arbitration

proceeding conducted under this subchapter is authorized to termi
'ate the arbitration procseding or vacate any award issued pursu
ant to the proceeding before the award becomes final by serving on
all other parties 8 written notice to that effect, in which case the
award shall be null and void. Notice shall be provided to all parties
to the arbitration proceeding of any request by a party, nonparty
participant or other person that the agency hesd terminate the

arbitration proceeding or vacate the award An employee or agent
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engaged in the performance of investigative or prosecuting func
tions for an agency may not, in thet or a factually related case,
advise in » decision under this subsection to terminate an arbitra-
tion proceeding or to vacate an arbitral award, except as witness or
counsel in nublic proceedings
(d) A fina} eward ‘s tinding on the parties to the arbitration
proceeding. and inay be enforced pursuant to sections 9 through 13
of title 8 Ne action brought to enforce such an award shall be
dismicsed nor ahall relief therein be deried on the grounds that it is
against the Un'led States or that the United Sta'es is an indispen-
sable party
2) An award entered under this subchapter in an arbitration
proceediag may not serve as an estoppel in any other proceeding for
ny issue that was resolved in the proceeding Such an award aiso
mey not be used as precedent or otherwise be considered in any
factually unrelated proceeding, whether conducted under this sub
chapter, by an agency, or in a court, or in any other arbitration
proceed.ng
"0 An arbitral eward that is vacated under subsection (¢! shall
not be admissible in any proceeding relatir1 to the issues in con-
troversy with respect to which the award was made
g) If an agency head vacates an award under subsection (¢}, &
party to the arbitratinn (other than the United States) may within
30 days of such action petition the agency head for an award of
attorney fees und expenses (as defined in section 504(bX1XA) of this
title) incurred in connection with the arbitration proceeding. The
agency head ehall eward the petitioning party those fees and ex-
penses that would not have been incurred in the absence of fu.h
arbitration procveding, unlese the agency head or his or her des-
ignee finds that special circumstances make such an award unjust
The procedures for reviewing applications for awards shall, whe e
#propriate, be consistent with those set forth in subsecticn (ax2)
and (3) of saction 504 of this title. Such fees and expenses shall be
paid from the funds of the agency that vacated the award
"8591. Judicial Review

8! Notwiths.anding any other provision of law, any person
adversely alTected or aggrieved by an award made in an arbitration
proceeding conducted under this subchapter may bring an action for
review ol such award oniv »ursuant to the provisions of sections 9
through 13 o title §

bxl) A decision by an agency to use or not to use a dispute

resolution pinceeding under this subchapter shall be committed to
the discretion of the agency and shall not be subject to judicial
review, except that arbitration shall be subject to judicial review
under section 1 Oib) of title 9

(&) A decision by the head of an agency under section 590 to
terminate an arbitration proceeing or vacate an arbitral award
shall be committed to the discretion of the agency and shall not be
subject to judicial review

§592. Compilation of information

‘The Chaiwman of the Administrative Conference of the United
tates shall rompile and maintain data on the use of alternative
means of dispute rosciution in conducting agency proceedings Agen-
cies shall. upon the request of the Chairman of the Administrative

S
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Conference of the United States, supply such information as ia
re- _ved to enable the Chairman to comnply with this section.

Y6 593. Support services

"For the purposes of this subchapter, an agency may use (with or
without reimbursement) the services and facilities of other Federal
agencies. public and private organizations and agencies, and individ-
uals, with the connt of such agencies, organizations, and individ-
uals. An agency may accept voluntary and uncompensated services
for purposes of this subchapter without regard to the provisions of
section 1342 of title 31." ,

(¢) TEcHNICAL AMENDMENT. ~The table of sections at the begin-
ning of chapter 5 of title 5, United States Code, is amended by
adding at the end thereo! the following:

USUBCHAPTER IV =ALTERNATIVE MEANS OF DISPUTE RESOLUT ON IN THE ADMINISTRATIVE
PROCENS

“HB! v qtioma

"BE2 rensre’ authority

“580 Neutre.e

"BR4 )ﬂfl(-t"“.ll‘y

"S85 Awthorzal on of arbitration

586 Ecforee-:nt of arbitration agreements.

"S87 Asvitrawrs

“588 Authioriv of Lhe #o¥ - ator

"SEG Arbitration proceecings

“590 Arbitration awards

“891 Judicial review

582 Compilation of information

"593 Support services

SEC. 5 JUDICIAL REVIEW OF ARBITRATION AWARDS.

Section 10 of title 9, United States Code, is amended—

(1) by redesignating subsections (a) through (e) as paragriphs
(1) through (5), respectively;

(2) by striking out “In either" and inserting in lieu thereof
“ta)In any'’; an

(3) by adding &t the end thereof the following:

“(b) The United States district court for the district wherein an
award was made that was issued pursusnt to section 590 of title 5
may make an order vacating the award upon the application of a
person, other than & party to the arbitration, who is adversely
affected or agfruwed by the award, if the use of arbitration or the
u}warld igclear y inconsistent with the factors set forth in section 582
of title §.",

SEC. 6. GOVERNMENT CONTRACT CLAIMS.

(8) ALTERNATIVE MEANS or Dispure ResoLumon. —Section 6 of the
Contract Dieoutes Act of 1978 (41 U.S.C. 606) is amended by adding
at the end the following new subsections:

"(d) Notwithstanding any other provision of this Act, a contractor
and a contracting officer may use any alternative :neans of dispute
resclution under subchapter 1V of chapter 5 of title 5, United States
Code, or other mutually agreeable procedures, for reoolvinr claims.
In & case in which such alternative mess of dispute resolution or

other mutuslly agreeable procedures are used. the contractor shall
certify that the claim is made in good faith, that the supporting data
are accurate and complete to the best of his or her knowledge and
beliel, and that the amount requested accurately reflects the con-
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tract adjustment for which the contractor believes the Government
is lisble All provisions of subchapter IV of chapter § of title 5,
United States e, shall appliy to such alternative means of dispute
resolution.

“ie) The authority of agencies to engage in alternative means of
dispute resolution proceedings under subsection (d) shall ceasé to be
effective on October 1, 1985, except that such authority shall con-
tinue in effect with respect to then gending dispute resolution
proceedings which, in the judgment of the agencies _hat are parties
to such proceedings, require such continuation, unti! such proceed-
ings terminate."’.

(b) JupiciaL Review or ARBITRAL Awaros —Section 8(g) of the
Contract Disputes Act of 1978 (41 USC. 607(g) is amended by
adding at the end the followin® new paragraph: '

"(3) An award by an arbitrator under this Act shall be reviewed
pursuant to sections 9 through 138 of title 9, United States Code,
except that the court may set aside or limit any award that is found
to violate limitations imposed by Federal statute '

SEC. 7. FEDERAL MEDIATION AND CONCILIATION SERVICF.

Section 203 of the Labor Management Relations Act, 1947 (29
USC. 173) is amended by adding 4 the end the following new
subsection:

() The Service may make its services available to F ederal agen-
cies to aid in the resolution of disputes under the provisions of
subchapter 1V of chapter 5 of title 5, United States e Functions
performed by the Service may include assisting parties to disputes
related o administrative programs, training persons in skills and
Frocedurea employed in alternative means of disputc resolution, and
urnishing officers and employees of the Service to act as neutrals.
Only officers and emtloym who are qualified in accordance with
section 583 of title 5, United States Code, may be assigned to act as
neutrals. The Service shall consult with the Administrative Con-
ference of the United States and other agencies in maintaining
rosters of neutrals and arbitrators, and to adopt such procedures
and rules as are necessary to carry out the services authorized in
this subsection.”.

SEC. & GOVERNMENT TORT AND OTHER CLAIMS.

() FEDERAL TorT CLaiMs —Sestion 2672 of title 28, United States
Code, is amended by adding at the end of the first paregraph the
following: “Notwithstanding the proviso contained in the precedin
sentence, any award, compromise, or settlement may be efTect
without the prior written approval of the Attorney General or his or
her designee, to the extent that the Atterney General delegates to
the head of the agency the authority to make such award,
compromise, or settlement. Such delsgations may not exceed the
authority delegated by the Attorney Genera! to the United States
atiorneys to settle claims for money damages against the United
States. Each Federal agency may use arbitration, or other alter.
native means of dispute resolution under the provisions of sub-
chapter IV of chapter 5 of title 5, to settle any tort claim against the
United States, to the extent of the agency s authority to award,
compromise, or settle such claim without the prior written approval
of the Attorney General or his or her designee .

(b) CLaiMs or THE GOVERNMENT —Section 3711(ax2) of title 31,
United States Code, is amended by striking out “'$20,000 (excluding
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interest) and inserting in lieu thereof “$100,000 (excluding interest)
or such higher amount as the Attorney General may from time to
time prescribe’’

SEC. 9 USE OF NONATTORNEYS

(a) RepresentaTion or Parties —Each agency in developing @
policy on the use of alternative means of dispute resolution under
this Act, shall develop a policy with regard to the representation by
persons other than attorneys of parties in alternative dispute resolu-
tion proceedings and shall identify any of ite administrative pro-
gre as with numerous claims or disputes before the agency and
determine~- '

(1) the extent to which individuals are represented or assisted
by attorneys or by persons who are not attorneys; and

(21 whether the subject areas of the applicable proceedings or
the procedures are so complex or specialized that only attorneys
may adequately provide such representation or assistance.

(b) REPRESENTATION AND ASSISTANCE BY NONATTORNEYS.—A
person who is not an attorney may provide representation or assist:
ance to any individual in & claim or dispute with an agency, if—

(1) such claim or dispute concerns an administrative program
identified under subsection (a);

(2) such agency determines that the proceeding or procedure
does not necessitate representation or assistance y an attorney
under subsection (8X2), and

(3) such person meets any requirement of the agoney o
provide representation or assistance in such & claim or disputs.

(¢} DISQUALIMCATION OF REPRESENTATION OR ASSISTANCE -~ Any
agency that adopts regulations u..2:, subchepter IV of chapter 5 of
title 5, United States e, to permit representation or assistance by
persons who are not attorneys shall review the rules of practice
before such agency to—

(11 ensure that any rules pertaining to disqualification of
attorneys from practicing before the agency shall also apply, as
appropriate, to other persons who provide representation or
ass.stance, and

(J) establish effective agency procedures for enforcing such
rules of practice and for receiving complaints from alfected
persons

SEC 10, DEFINITIONS.

As used in this Act, the terms “agency’, "administrative pro-
gram’, and “alternative means of dispute resolution' have the
meanings given such terms in section 581 of titie 5, United States
Code, as added by section d(b) of this Act.

SEC 11 SUNSET PROVISION.

The authority of agencies to use dispute resolution proceedings
under this Act and the amendments made by this Act shall termi-
nate on October 1, 1995, except that such authority shall continue in
effect with respect to then pending proceedings which, in the judg-
ment of the agencies thet are parties to the dispute resolution
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proceedings, require such continuation, until such proceedings
terminate

.
oy e 7Y, Sl HJuse v/ Representati

Wa:ﬁueug_
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- One Nundred First Congress of the Wnited States of America

AT THE SECOND SESKION

Begun and held ot the £irs of Washington on Tuesday, the twentsthird doy of Junwars,
oue thousand wine huwadred wind ninets

an Act

To establish o frnmewanrk for the conduet of negolinted rilemaking by Federnl
nEeEnCies

Be 1! enacted by the Senate and House of Representatives of the
United States of America in Congress assembled.

SECTION | SHORT TITILE

This Act may be cited as the “Negotinted Rulemaking Act of
19007

SEC 2 FINDINGS

The Congress makes the following findings:

(1) Government reg '~tion has increased substantially since
the enactment of the # iminisirative Procedure Act

(21 Agencies currently use rulemnking procedures that may
discourage the affected parties from meeting and commu.icnt-
ing with each other, and may cause parties with different
interests to assume conflicting and antagonistic positions and to
engage in expensive and time-consuming litigation over agency
rules

(11 Adversarial rulemaking deprives the alfected parties and
the public of the benefits of face-to-face negotiations and co-
operation in developing and reaching ngreement on a rule. It
also deprives them of the benefits of shared information, knowl-
edge, expertise, and technical abilities possessed by the affected
parties.

(4) Negotinted rulemaking, in which the parties who will be
significantly affected by a rule participate in the development of
the rule, can provide significant advantages over adversarial
rulemaking.

15 Negotiated rulemaking can incrense the acceptability and
improve the substance of rules, making it less likely that the
allected parties will resist enforcement or challenge such rules
in court. [t may nlso shorten the amount of time needed to issue
final rules.

() Agencies have the authority to establish negotinted rule-
making committees under the laws establishing such agencies
and their activities and under the Federal Advisory Committee
Act (h UbS.C. App) Several agencies have successfully used
negotinted rulemaking The process has not veen widely used by
other agencies, however, in part becouse such ogencies nre
unfiomilinr with the process or uncertain ns to the authority for
stuch rulemaking

SEC O NEGOTIATED RULEMARING PROCED (F

et In Genera =Chapter 5 of title 5, United States Code. is
amended by adding at the end the following nes subehapter
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“"SUBCHAPTER IV-NEGOTIATED RULEMAKING
PROCEDURE

“& 581, Purpose

“The purpose of this subchapter is to establish & framework for
the conduct of negotiated rulemaking, consistent with section 553 of
this title, to encourage agencies to use the process when it enhances
the informal rulemaking process. Nothing in this subchapter should
be construed as an attempt to limit innovation and experimentation
with the negotiated rulemaking process or with other innovative
rulemaking procedures otherwise authorized by law.

“8 582, Definitions

“For the purposes of this subchapter, the term— ‘

"'m ‘agency’ has the same meaning as in section 551(1) of this
title;

“(2) ‘consensus’ means unanimous concurrence among the
interests represented on a negotiated rulemaking committee
established under this subchapter, unless such committee—

"“(A) agrees to define such term to mean a general but not
unanimous concurrence; or
“(B) agrees upon another specified definition;

“(3) ‘convener’ means a person whe impartially assists an
agency in determining whether establishment of a negotiated
rulemaking committee is feasible and appropriate in a particu-
lar rulemaking;

"“(4) 'facilitator’ means a person whe impartially aids in the
discussions and neg-tiations among the members of 8 nego-
tiated rulemaking committee to develop a proposed rule;

“(6) ‘interest’ means, with res to an issue or matter,
multiple parties which have a similar point of view or which are
likely to be affected in & similar manner;

") ‘negotiated rulemaking' means rulemaking through the
use of a negotiated rulemaking commmittee;

“(7) ‘negotiated rulemaking committee' or ‘committee’ means
an advisory committee established by an agency in accordance
with this subchapter and the Federal Advisory Committee Act
to consider and discuss issues for the purpose of reaching &
consensus in the development of a proposed rule;

‘l'(8) ‘party’ has the sarme meaning as in section 551(2) of this
title;

‘l'zm ‘person’ has the same meaning as in section 551(2) of this
title;

"“(10) ‘rule’ has the same meaning as in section 551(4) of this
title; and

“(11) ‘rulemaking’ means ‘rule making' as that term is de-
fined in section 551(5) of this title.

"8 581 Determination of need for negolinted rulemaking com-
mitlee

“(a) DETERMINATION OF NEED BY THE AGENCY —An agency may
establish a negotiated rulemaking committee to negotiate and de-
velop a proposed rule, if the head of the agency determines that the
use of the negotiated rulemaking procedure is in the public interest.
In making such a determination, the head of the agency shall
consider whether— .
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“(1) there is a need for a rule;

“12) there are a limited number of identifiable interests that
will be significanily affected by the rule; :

“th there is a reasonable likelihood that a committee can be
convened with a balanced representation of persons who— '

“(A) can adequately represent the interests identified
under paragraph {2); and _

“(B) are willing to negotiate in good faith to reach o
consensus on the propoo;f rule; _ )

“(4) there is a reasonable likelihood that committee will
reach a consensus on the propused rule within a fixed period of
time,

"5 the negotiated rulemaking procedure will not unreason-
ably delay the notice of pro rulemaking and the issuance
of the final rule; e

“(6) the agency has adequate resources and is willing to
commit such resources, including technical assistance, to the
committee; and

“(T) the agency, to the maximum extent possible consistent
with the legal obligations of the agerncy, will use the consensus
of the committee with respect to the proposed rule as the basis
for the rule proposed by the agency for notice and comment.

“(b) Use or CONVENERS. —

“(1) PURPOSES OF CONVENERS.—AnN agency may use the serv-
ices of a convener to assist the agency in—

“(A) identifying persons who will be significantly affected
by a pro rule, including residents of rural areas; and

“(B) conducting discussions with such persons to identify
the issues of concern to such persons, and to ascertain
whether the establishment of a negotiated rulemaking
committee is feasible and appropriate in the particular
rulemaking.

"(2) Duries oF coNVENERS.—The convener shall report find-
ings and may make recommendations to the agency. Upon
request of the agency, the convener shall ascertain the names of
persons who are willing and qualified to represent interests that
will be significantly aﬂ'ectoa by the proposed rule, including
residents of rural areas. The report and any recommendations
of the convener shall be made available to the public upon
request.

"8 581 Publication of notice; applications for membership on
commitlees

"(a) Puswicamion or Norice —If, after considering the report of a
convener or conducting its own assessment, an agency decides to
establish a negotiated rulemaking committee, the agency shall pub-
lish in the Federa' Regizter and, as appropriate, in trade or other
specinlized publications, & notice which shall include—

“t1) an announcement that the agency intends to establish a
negotiated rulemaking committee to negotiate and develop a
proposed rule;

"(2) a description of the subject and scope of the rule to be
developed, and the issues to be considered;

“t3) a list of the interests which are likely to be significantly
affected by the rule;

"4 a fist of the persons proposed to represent such interests
and the person or persons proposed to represent the ngency,
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" a proposed agenda and schedule for completing the work
ol the committee, including a target date for publication by the
ngency of a proposed rule for notice and comment;

"(6) a description of administrative support for the committee
to be provided by the agency, including technica! assistance;

“7) & solicitation for comments on the ﬁropoul to establish
the committee, and the proposed membership of the negotiated
rulemaking committee; and

“(8) an explanation of how a person may apply or nominate
another person for membership on the committee, as provided
under subsection (b).

‘(b) ArrLicaTiONs POR MEMBERSHIP OR COMMITTEE. —Persons who
will be significantly afTected by a proposed rule and who believe that
their interests wil}l' not. be adequately represented by any person
specified in a notice under subsection (akd) may apply for, or
nominate another person for, membership on the negotiated rule-
making committee to represent sich interests with respect to the
proposed rule. Each application or nomination sha!l include—

~ (1) the name of the applicant or nominee and a description of
the interests such person shall represent;

"(2 evidence that the applicant or nominee is euthorized to
represent parties related to the interests the person proposes to
represent;

“(8) a written commitment that the applicant or nominee
shall actively participate in good faith in the development of the
rule under consideration; and

"(4) the reasons that the persons specified in the notice under
subsection (aX4) do not adequately represent the interests of the
person submiiting the application or nomination.

“ic) Perion ¥OR SUBMISSION OF COMMENTS AND APPLICATIONS.—
The agency shall provide for a period of at least 30 calendar days for
the submission of comments and applications under this section.

“§ 585. Establishment of committee

“(a) ESTAB! 1SHMENT —~

“(1) DETERMINATION TO ESTABLISH COMMITTEE. —If after consid-
ering comments and apglications submitted under section 584,
the agency determines that & negotiated rulemaking committee
can adequately represent the interests that will be significantly
affected by & proposed rule and that ii is feasible aud appro-
priate in the particular rulemaking, the agency may establish a
negotiated rulemaking committee. In establishing and admin-
istering such a committee, the agency shall comply with the
Federal Advisory Comimittee Act with respect to such commit-
tee, except as otherwise Erovided in this subchapter and, as
appropriate, in trade or other specialized publications, a copy of
which shall be sent to any person who applied for, or nominated
another person for membership on the ne%otiat‘mg rulemaking
committee to reoresent such interests with respect to the pro-
posed rule.

“(2) DETERMINATION NOT TO ESTABLISH COMMITTEE —If after
considering such comments and applications, the agency decides
not to establish a negotiated rulemaking committee. the agency
shall promptly lpubllsh notice ¢ “uch decision and the reasons
therelor in the Federn! Register.

"(b) MemnpersHir —The agency shall limit membership on a nego-
tinted rulemnking committee to 25 members. unless the agency head
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determines that a greater number of wwembers is necessary for the
functioning of the committee or to achieve balanced membership.
Each committee shall include at least one person representing the
agency,

“(e) AuMINISTRATIVE SuprorT -~The agency shall provide appro-
printe administrative support to the negotiated rulemaking commit-
tee, including technical assistance.

“8 585, Conduct of commitlee activily

“ta) DuTies or Commirree. —Each negotiated rulemaking commit-
tee established under this subchapter shall consider the matter
proposed by the agency for considerstion and shall attempt to reach
A consensus concerning a proposed rule with respect to such matter
and any other matter the committee determines is relevant to the
proposed rule.

"(b) REPRESENTATIVES OF AGENCY ON CommiTTee ~The person or
persons representing the agency on a negotiated rulemaking
committee shall participate in the deliberations and uctivities of the
committee with the same rights and responsibilities as other mem-
bers of the committee, and shall be authorized to fully represent the
agency in the discussions and negotiations of the committee.

“(c) SeLecting FaciuraTor ——Notwithstanding section 10te) of the
Federal Advisory Committee Act, an agency may nominate either a
gerson from the Federa! Government or a person from outside the

ederal Government to serve as a facilitator for the negotintions of
the committee, subject to the approval of the committee by consen-
sus. If the committee does not approve the nominee of the agency for
facilitator, the ngency shall submit a substitute nomination. If o
committee does not appreve any nominee ol the agency for
faciiitator, the committee shall select by consensus a person to serve
as facilitator. A person designated to represent the agency in sub-
stantive issues may not serve as faci.itator or otherwise chair the
committee.

“(d* Duries or FaciurraTor.~A facilitator approved or selected by
A negotiated rulemaking committee shall—

“(1) chair the meetings of the committee in an impartial
manner;

“(2) impartially ussist the members of the committee in
conducting discussions and negotiations; and

"(3) manage the keeping of minutes and records as required
under section 10 (b) and (c) of the Federal Advisory Committee
Act, except that any personal notes and materials of the
facilitator or of the members of a committee shall not be subject
to section 552 of this title.

“e) Commirres PROCEDURES ~A negotiated rulemaking commit-
tee established under this subchapter may adopt procedures for the
operation of the coramittee. No provision of section 753 of this title
shall apply to the procedures of a negotiated rulemaking committee.

“(1" REPORT OF gouumac.-lr 8 commiilee reaches a consensus
on a proposed rule, at the conclusion of negotiations the committee
shall transmit to the agency that established the committee a report
containing the proposed rule. If the committee does not reach a
consensus on o proposed rule, the committee may transmit to the
agency a report specilying any areas in which the commitlee
reached a consensus. The committee may include in a report any
uther inlormation, recommendations, or materials that the commit-
tee considers appropriate. Any commitiee member may include ns



an addendum to the report additionnl informatior
hions. or materials
#! Recorns oF COMMITTEE —In additior to the report required by

subsection (f), a committee shall submit to the ageney the records
required under section 10 (b) and (¢) of the Federn! Advisory

Commitiee Act

“8 587, T rmination of commiliee

A negotiated rulemaking committee shall terminate upor
promulgation of the final rule under consideration, unless the
committee’'s charter contains an earlier termination date or the
agency, aflter comu!tmg the committee, or the committee itsoll
specifies an earlier termination date

“E BRN. Services, fucilities, znd payment of commitiee member
eX penses

() SERVICES OF CONVENERS AND FACILITATORS —

(1) IN GENERAL —An agency may employ or enter into con-
tructs for the services of an individual or organization to serve
as it convener or facilitator for a negotiated rulemaking commit
tee under this subchapter, or may use the services of o Govern
ment empioyee to act as n convener or a (necilitato: for such o
conimitiee

(2) DETERMINATION OF CONFLICTING INTERESTS.—An agency
shall determine whether a person under consideration to serve

As convener or facilitator of 8 committee unde: paragraph (1)

has any financial or other interest that would preclude such

person from Serving 1in an impartial and independent manner

b) SERVICES AND FACILITIES OF OTHER EnTiTies —For purposes of

this subchapter, an agency may use the services and facilities of
other Federal agencies and public and private agencies and
| rumentalities with the consent of such agencies and instrumen
talities, and with or without reimbursement to such

SUcC!

nst

agencies and
instrumentalities, and may accept voluntary and uncompensated
services without regard to the provisions of section 1342 of title 81
The Federal Mediation and Conciliation Service may provide serv
ices and tacilities, with or without reimbursement, to assist agencies
under this subchapter, including furnishing conveners facilitators
and training in negotiated rulemaking

(¢) ExPENSES OF COMMITTES MEMBERS ~~Members of a negotiated
rulemaking committee shall be responsible for their own expenses of
articipatior. in such committee except that an agency may, in
iccordance with section 7(d) of the Federal Advisory Committee Act

R RR)

pay lor a member's reasonable trave! and per diem expenses. ex-
penses to ob’ain technical assistance. and a reasonable rate of
compensnt iy, i
I such member certifies a lack of adequnte [
sources to participate in the committee: and

2) the agency determines that such member's participation
in the committiee is necessary Lo nssure an adequate representn
Linn of the member's interest
d) STaTus oF MEMBER AS FEDERAL EMPLOYEE —A menber's
receipt of funds under this section or section HR0

a1

sively determine for purposes of sections rAiY

nancial re

shall not conclu

hrough 209 of title X

|
whetlher that member is an employee of the Unite atates Goverr
men
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“& 5RY. Role of the Administrative Conference of the United States
und other entities

“ta) COSULTATION BY AGENCIES.—An agency may consult with
the Administrative Conference of the United States or other public
or private individuals or organizations for information and assist-
ance in forming a negotiated rulemaking committee and conducting
negotiations on a proposed rule.

“tb) Roster oF PotentiaL CoNveENERS AND FaciLITATORS —The
Administrative Conference of the United States, in consultation
with the Federal Mediation and Conciliation Service, shall maintain
a roster of individuals who have acted as or are interested in serving
as conveners or facilitators in negotiated rulemaking proceedings.
The roster shall include individuals from government agencies and
private groups, and shall be made avaiiable upon request. Agencies
may also use rosters ma.ntained by other public or private individ-
uals or organizations.

“tc) Procepunes To OsTain CONVENERS AND FACILITATORS —

“(1) Procepures ~-The Administrative Conference of the
United States shall develop procedures which permit agencies
to obtain the services of conveners and facilitators on an expe-
dited basis.

“(2) PAYMENT POR sErviCES.—Payment for the services of
conveners or {acilitators shall be made by the agency using the
services, unless the Chairman of the Administrative Conference
agrees to pay for such services under subsection (f).

“id) CompILATION OF DATA ON NEGOTIATED RULEMAKING: REPORT
10 CONGRESS, =

“(1) COMPILATIUN OF DATA.—The Administrative Conference
of the United States shall compile and maintain data related to
negotiated rulemaking and shall act as a clearinghouse to assist
agencies and parties participating in negotiated rulemaking
proceedings.

“(2) SUBMISSION OF INFORMATION BY AGENCIES.—Fach agency
engaged in negotiated rulemaking shall provide to the Adminis-
trative Conference of the United States & copy of any reports
submitted to the agency by negotiated rulemaiing committees
under section 586 and such additional information as necessary
to enable the Administrative Conference of the United States to
comply with this subsection.

“(3) REPORTS TO CONGRESS. —The Administrative Conference of
the United States shall review and analyze the reports and
information received under this subsection and shall transmit a
biennial report to the Committee on Governmental Affairs of
the Senate and the appropriate committees of the House of
Representatives that—

“(A) provides recommendations for effective use by agen-
cies of negotiated rulemaking; and

"“(B) describes the nature and amounts of expenditures
made by the Administrative Conlerence of the United
States to accomplish the purposes of this subchapter.

“te) TRAINING IN NeGOTIATED RULEMAKING —The Administrative
Conference of the United States is authorized to provide training in
negotiated rulemaking techniques and procedures for personnel of
the Federal Government either on a reimbursable or
nonreimbursable basis. Such training may be extended to private
individuals on a reimbursable basis
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“tfi PAyment oF Expenses or Acrncies —The Chairman of the
Administrative Conference of the United States is authorized to pay,
upon request of an agency, all or part of the exper.ses of establishing
8 negotiated rulemaking committee and conducting a negotiated
rulemaking. Such expenses may include, but are not limited to—

“(1) the costs of conveners and facilitators;
"“(2) the expenses of committee members determined by the
agency to be eligible for assistance under section H88ic); and
“t3) tra‘ning costs.
Veterminations with respect to payments under this section shall be
at the discretion of such Chairman in furthering the use by Federal
agencies of negotinted rulemaking.

“(g) Use or Funps or THe ConrerenNce —The Administrative
Conference of the United States may apply funds received under
section 570cK12) of this title to carry out the purposes of this
subchapter.

"5 590, Judicial review

“"Any agency action relating to establishing, assisting, or termi-
nating a negotiated ruiemaking committee under this subchapter
shall not be subject to judicial review, Nothinr in this section shall
bar judicial review of a rule if such judicial review is otherwise
provided by law. A rule which is the product of negotiated rule-
making and is sub{’,oct to judicial review shall not be accorded any
greater deference by a court than a rule which is the product of
other rulemaking procedures.”’.

(b) The table of sections at the beginning of chapter 5 of title 5,
United States Code, is amended by adding at the end the following:

CSUBCHAPTER IV=NEGOTIATED RULEMAKING PROCEDURE
5% Purpose
M2 Delinitions
523 Detarmination of need for negotiated rulemaking conimitiee
551 Publiention of notice. applications for membersiug on commitiees
W5 Establishment of committee
G686 Conduct of committee activity
587 Termination of committee.
O83 Services, locilities, and payment of committee member expenses
H9 Role of the Administrative Conference of the United States and other
entlilies
O Judicial review .

SEC £ AUTHORIZATION OF APPROPRIATIONS.

In order to carry out this Act and the amendments made by this
Act, there are authorized to be appropriated to the Administrative
Conference of the United States, in addition to amounts authorized
by section 576 of title 5, United States Code, not in excess of $500,000
for each ol the fiscal years 1991, 1992, and 1993,

SEC 5 SUNBET AND SAVINGS PROVISIONS.

Subchapter 1V of title 5, United States Code, as added by section 3
of this Act, and that portion of the table of sections at the beginnin
of chapter 5 of title §, United States Code, relating to subchapter 1V,

are repealed, effective © years after the date of the enactment of this
Act, except that the provisions of such subchapter shall continue to

§ PERETL84%
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apply nfter the date of the repeal with respect to then pendin

negotinted rulemaking proceedings initiated before the date o
repeal which, in the judgment of the agencies which are convening
or have convened such proceedings, require such ¢ atinuation, unti|
such negotiated rulemaking proceedings terminate pursuant to such
subchapter

Speaker of the House of Representatives.

-

Vice President of the United States and
President of the Senate.
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Mr. Grenn, from the Committee on Governmental Affairs
submitted the following

REPORT

{To accompany S 971)

The ('lzmm!t!w on Governmenta! Affairs, to which was referred
the bill (S. 971) to authorize and encourage Federal agencies to use
mediation, concihation, arbitration, and other techniques for the
prompt and informeal resolution of disputes, and for other ;\UY;VRP.G
having considered the same, reports favorably thereon with an
a_mendmi-n! in the nature of a substitute and recommends that th;;
bill s amended do pass i

OCONTENTS

Purpose

Background

Suminaly

Section-by-Section Analysis
Extimated Comt of Legisiation
Regulatory Impact Statement
Changes in Existing Law

I. Purrose

Alternative dispute resclution (ADR) procedures are informal
consensual procedures which can be used by parties in a dispute to
obtain a resciution in lieu of formal litigation. These procedures in
clude settlement negotiations, conciliation, facilitation, mediation
factfinding, minitrials and arbitration or any combination of Hucc
Often, the use of ADR procedures can result in more effective, fan
timely and iess costly dispute resolution s

Agencies are currently able to, and several do, take advantage of
ADR methods without express authorization by statule or reguln
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tion. The purpose of S 971 is to place government wide emphasis
on the use of innovative ADR procedures by agencies and to put in
place a statutory framework to foster the effeciive and sound use of
these flexible alternatives to litigation The goal of the bill is to
send a clean mesaage to agencies and private parties that the use
of ADR to resolve disputes involving the federal government is an
accepted practice and to provide support for agency efforts to devei-
op and/or enhance individua! ADR programs

S 971 encourages agencies to consider potentia! ADR uses and
requires them to develop a specific policy to implement auch uses
The bill calls for each agency to appoint a dispute resniation spe-
cialist and to establish an app iate personnel training program
in the use of negotiation and other dispute resolution methods It
provides a new Subchapter within Title 5 of the United States Code
on use of ADR techniques and resolves 1ssues related to such mat-
ters as confidentiality and use of neutrals. Specific provisions on
arbitration are included to resclve questions and constitutional con-
cerns ahout the use of this technique to resolve disputes involving
the United States

Participation in the ADR techniques authorized by the Act is
predicated on the voluntary, informed agreement ol nl{ parties to a
dispute These techniques are intended to supplement—not replace
or limit—existing dispute resolution practices and procedures.

1. Backcrouny

The number of lawsuits filed in the United States is enormous
‘The number of civil cases alone is substantial According to the Ad-
mvinstrative Office of the U S Courts, in the year ending December
31, 1989, the total number of civil cases commenced in the United
States was over 220000 The Federal government was a party in
over 55000 of these cases, and there were over 100,000 private civil
cases involving a federal question.

In response to lhis situation, the private sector has increasingly
turned to alternative methods to litigation such as those promoted
by S 971 An increasing number of lawyers are being trained in
ADR methods According to an article entitled, “Congress, The Ex-
ecutive Branch, and The Dispute Resolution Process”, written by
Senator Charles Grassley and Charles Pou, Jr of the Administra-
tive Conference of the United States, ovcr half the law schools in
the nation now offer courses in dispute resolution Also, there are
over 360 non-profit community resolution ams in operation.
Moreover, states have also recognized ADR methods as valuable
tools Acrording to this article, over 20 state legislatures have en-
acted laws establishing statewide mediation centers or other dis-
pute resolution procedures, and there are as many as 275 oper-
ational court-related ADR programs of various types in over 40
states

In recent vear  interested individuals have argued that federal
agencies should take greater advantage of ADR methods to allow
them enhanced flexibility in resolving disputes Federal agencies
are currently authorized to engage in many ADR techniques such
as mediation, conciliation, and minritrials In fact, agencies such as
the Environmental Protection Agency (EPA), the Army Corps of
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Engineers, the Merit Svstem Protection Board, and the Depart-
ment of Justice have individual programs which utilize ADR meth-
ods. However, up to now, there has been no government wide em-

asis on the use of ADR techniques and, therefore, there is little

nowledge on the part of many agencies as to what ADR methods
exist and what the accepted procedures are for their use

The Administrative Conference of the Umted States (ACUS),
with its responsibility to promote the efficiency, adequacy and fair-
ness of federal administrative procedures, has performed s great
deal of work in the last several vears regarding federal agency use
of ADR techniques

in the early 198G's ACUS formally recommended that agencies
consii=r using negotiation in formulating rules—a procedure now
known as negotiated rulemaking Negotiated rulemaking i1 a proc-
ess by which an agency invites the parties that will be affected by
a rule to join the agency in forming an ad hoc committee to devel
op a consensus draft of the rule If cons: sus on the draft rule s
reached, that draft become the base document for the proposed
rule which is then published for public comment ACUS Recom-
mendation 82-4 Procedures for Negotiating Proposed Regulations
(1 CFR 305 82-4) encouraged and provided guidance to agencies on
the use of this technigue

The geal was to arrive at more effective, timely, and fair rule-
making through these informal, voluntary proceedings By includ-
ing afiected parties in the rulemaking process at an early stage
and in 8 nonadversarial setting, the resuiting rule has proven itself
to have a better chance of acceptance and, most importantly. of
being a more sound, realistic and effective rule Agencies such as
the Federal Aviation Administration and the Environmental Pro-
tection Agency have used—and continue to use—this technique in
the development of their rules Due to the positive experience of
these and other ies, legislation has now both Houses of
Congress to establish a statutory framework for conducting negoty
eted rulemaking in order to encourage federal agencies to use the
procedure when it enhances conventional rulemaking

While negotiated rulemaking was proving itself to be a successful
alternative means of rulemaking, relying on informaiity and non-
adversarial relationships, ACUS began to explore the broader topsc
of ADR techniques, which take a similar informal and nonadver-
sarial approach to resolving disputes

In 1986, the ACUS issued mendation R6-3 on Agencies’
Use of Alternative Means of Dispute Resolution (1 CFR 305 86-3)
This recommendation, like the earlier one regarding negotiated
rulemaking, encou agency use of ADR methods and provided
guidance on how and when to use them. Once again, the goal was
to promote more efficient, effective administrative procedures
through the use of voluntary, informal procedures.

Recommendation 86-3 urges agencies to make use of ADR tech-
niques, within their existing statutory authority, to settle disputes
Although ACUS believes federal agencies already ss the au
thority to use most ADR procedures, it discove that agencies
often avoid ADR technigues due to confusion over agency authority
to use them and the acceptability of such techniques wit{in the Ex-
ecutive Branch. As a result, ACUS recommended legislation to



clarify and expand agency authority with regard to the appropriate
use of ADR methc :s to resolve disputes involving the federal gov-
ernment

During the 100th Congreas, legisiation was introduced by Senator
Charles Grassley and Representative Donald Pease to accomplish
that goal The two bills, S 2274 in the Senate and H R 5101 in the
House of Representatives, were modeled after the 1986 ACUS rec-
ommendation. Hearings were held on the bilis in the Senate Sub-
committee on Courts and Administrative Practice and the House
Suhcommittee on Administrative Law and Governmental Rela
tions No further action was taken subsequent to those hearings

Senator Grassley reintroduced his hill in the '01st Congress on
May 11, 1989 That bill, S 971, was referred to the Senate Commt-
tee on Governmental Affairs and, subsequently, to the Subcommit-
tee o0 Oversight of Government Management.

Hearings were held on S 971 in the Oversight Subcommittee on
September 19, 1989 The hearing focused on the appropriateness of
utilizing ADR techniques with regard to various federa! disputes
and the ability of the framework created by S 971 to accomplish
the effective and responsible use of ADR in the federal govern-
ment

Additional issues that were addressed at the hearing included (1)
Constitutional concerns regarding the expansion of the use of arbi-
tration by federal agencies, and (2) the qualification and training of
neutrals to be used in ADR proceedings

The witnesses at the September 19 hearing were: Senator Grass-
ley, an agency panel consisting of the Environmental Protection
Agency, the Department of Justice, and the Merit Systems Protec-
tion Board (MSPBY, and a panel of private sector individuals expe-
rienced in the use of ADR techniques consisting of the Director of
Environmental Dispute Resolution for the Conservation Founda-
tion, a senmior partner with Crowell and Mooring, a Washington
DC law firm, and a representative of the American Bar Associa-
tion

Each of the agencies that testified had some experience using
some form of ADR. For example, as a result of the enactment of
the Civil Service Reform Act of 1978, the MSPB is allowed to arbi-
trate cases and also has a Voluntary Expedited Appeals Procedure
(VEAP) which makes use of various forms of ADR E;’A has recent-
ly initiated an ADR program and is authorized by statute to arbi-
trate specific cases arising under Superfurd EPA expressed inter-
est at the hearing in expanding its ADR pregram, and it is an
agency that could greatly benefit from such an expansion The De-
prartment of Justice has utilized and experimented with various
ADR techniques, such as minitrials, within its own agency.

The representative from the Conservation Foundstion, Ms Cail
Bingham, and the representative from Crowell and Mooring, Mr.
Eldon Crowell, were both in favor of expanding the use of ADR in
the federal government, and both were familiar with its use in the
private sector Ms Bingham is a practicing mediator, and Mr
Crowell i3 an expert in contract law and the use of ADR methods
in this area

EPA and the MSPB both testified in support ¢f S 971 The
MSPB testified that in their five-year history of using ADR meth-
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ods, “the ADR techniques used by the board have resulted in
faster, less expensive case processing ~ The MSPB went on to state
that in 1988 cases using ADR were disposed to in 65 days, and
cases which progressed through the usual Board procedure took 94

da

{: August 1987, EPA Administrator Lee M. Thomas wrote in a
memo to Assistant Administrators and Regional Admimistrators of
the EPA the “* * * ADR hoids the promise of lowering the trans.
action costs to both the agency and the regulated commumty of re
solving applicable disputes ™ He closed the cover memorandum by
stating, “'1 challenge each of you to help in our efforts to apply
ADR to the enforcement process * * * | ask the Regional Adminis
trators to review the enforcement actions now under development
and those cases which have already been filed to find cases which
could be resolved by ADR ™ Both agencies stressed the need for
flexibility in ADR programs and the importance of sending a clear
signal to agencies regarding the use of ADR as an accepted alterna
tive to formal litigation

The Department of Justice, as mentioned before. has also exper-
mented with the use of ADR and 1s supportive of its expansion in
the federal government However, the Justice Department objected
to the inclusion of binding arbitration in the methods available to
agencies to vesolve disputes The Justice Department argued that
the use of binding arbitration by agencies which do not already
have specific statutory authorization to do so raises serious cons'-
tutional concerns.

The Department listed these constitutional concerns:

(1) that the appointment of individuals to be arbitrators mav
interfere with the Article 1l Appointments Clause, since arbr-
trators will oftentimes not be federal employees,

(2) that a separation-of powers question would arise due to
the fact that Congress, under S. 971, wouid be authorizing pry
vate parties to perform agency decision-making powers,

(3) that judicial responsibility and authority would be re
moved from constitutionally established Article 11 Courts; and

(4) that arbitration may interfere with due process

The Department aiso described two statutory barriers to the use
of arbitration by federal agencies:

(1) 31 USC. Sec 1346 prohibits the use of federal funds to
pay, “the pay or expenses of a commission, courcil, board, or
similar group, or a member of that group, or expsnses related
to the work or results of work or action of that group” unless
authorized by law.

(2) 31 USC. Sec 3702 provides that “the Comptroller Gener
al shall settle all claims of or against the United States Gov-
ernment "'

The General Accounting Office has traditionally interpreted
these two statutes to prohibit the use of arbitration by federal
agencies unless such use is specificaliy authorized by Congress such
as under the Federal Arbitration Act or the Civil Service Reform
Act or in other very specific instances :

Supporters of agency use of ADR argue that these prohibitions
have been too expansively interpreted and that S 971's explicit au
thorization would solve an - existing problem
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Supporter of S. 971 also argue that the specific provisions of the
bill guard against any constitutional problems, because the decision
to arbitrate is voluntary on the part of all parties and s subject to
the guidelines in section 582 of the bill which outhne instances in
which an alternative dispute proceeding would be inappropriate
Individuals who so not believe binding arbitretion by federal agen-
cies, absent specific statutory authority, violates the Constitution
often point to an article by Harold Bruff, a noted constitutionel
schole s and University of Texas law professor, defending the con-
stitutionality of arbitration in federa' programs. This article enti-
tled. “Public Programs, Private Deciders: The Constitutionality of
Arbitration in Faderal Programs” from the 1989 Texas w
Review is included in the Senate Subcommittee’'s September 19,
1989, hearing record (S Hrg. 101-494) The article traces the case
history of arbitration programs within the federa! government and
defends the use of arbitration in federal programs as long as cer-
tain specific protections are taken against the misuse of this an-
thority. Supporters of S. 971 point to the inclusion of many of these
protections in S 971 such as those mentioned above.

In order to further clarify this issue, the Subcommittee on Over-
aight requested that the American Law Division of CRS identify
any constitutional problems with S. 971 The CRS brief, dated
August 17, 1989, and included in the September 19, 1989, hearing
report, concludes that S 971 could meet a constitutional chalienge:

It appears that S. 971 could withstand constitutional
challenge under Ariicle I, Articie 11}, and the Due Process
Clause Under Article 11, it does not appear that arbitra-
tors would have to be appointed by the President, or that
the use of private parties as arbitrators would be an im-
permissible delegation of governmental power. Under Arti-
cle 111, arbitrators would not have to be judges with life
tenure subject 1o behavior. Finally, under the Due
Process Clause, S 971's providing for unbiased arbitrators
and for limited judicial review would appear adequate

Despite this analysis, the constitutionality of binding arbitration
remaine an issue over which there is much debate. During the
course of the hearing, the Department of Justice stated that true
binding arbitration is not in use in the federal government except,
perhaps, in the Federal Labor Relations Authority. The Justice wit-
ness argued that the arbitration currently authorized by statute for
federal agencies is reviewable by the agency head before the result-
ant award becomes final and, therefore, is not truly “binding” arbi-
tration The arbitration procedure currently used by the EPA to re-
solve cases in the Superfund Program includes a provision which
calls for public review and comment of arbitral decisions before
such decisions become final

Similar concerns had been raised by the Justice Department
during hearings held on the House counterpart to S 971, HR. 2497
introduced by Congressman Glickman. In the weeks following the
September 19, 1989 hearing. the Justice Department worked with
other interested parties to develop a procedure whick would put to
rest these constitutional concerns. A provision was agreed upon,
and HR 2497 was amended to provide that an arbitral award
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would be reviewable and reversible by the agency head for a period
of 30 days before becoming final This solution ensures that an offi-
cer of the United Staies 1s ultimately responsible for the decision
reached as the result of an arbitration proceeding, not an outside
party The arbitration proceeding js, in effect, “non-binding” for a
period of 30 days. This same provision has been included in § 571,
as amended, and thus addresses any remaining constitutional con-
cerns with regard to the Act

On September 25, 1990, the Senate Subcommittee on Oversight of
Government Management reported S. 971 to the full Committee on
Governmental Affairs, with an amendment in the nature of a sub-
stitute On October —, 1990, the Committee voted unammously in
favor of the substitute and several technmical amendments snd or-
dered the bill as amended reported to the full Senate Jor passage.

1 Summary

S 971 amends the Administrative Procedure Act to authorize
parties involved in disputes arising under federal admimstrative
programs to agree to use ADR methods. The use of such methods is
subject to certsin specific guidelines regarding cases which may be
inappropriate for resolution through ADR methods Voluntary.
binding arbitration is suthorized when ali parties consent, subject
to safeguards of judicial review and agenﬁy review of the appropri-
ateness of arbitral awards. The bill establishes standards of confi-
dentiality in ADR proceedings, facilitates agency use of ADR tech-
niques, and lays out judicial review procedures.

The bill makes certain necessary modifications to the Federal Ac
nisition Regulation, Contract Disputes Act and Federal Tort
laims Act to facilitate the use of ADR in these areas

S. 971 draws on the experience and ex ise of the Administra-
tive Conference (ACUS) and the Federal Mediation and Concilia-
tion Service (FMCS) to further aid agency use of ARD Agencies
are instructed to seek guidance from these two entities. ACTIS is
required to support, assist, and monitor agency use of ADR ACUS
is also charged with reporting to Congress iodically on agency
implementation of the law and with establishing a roster (with the
assistance of FMCS) of lified neutrals for optional use hv par
ties in & dispute This bill ir reases the scope of duties for the
FMCS to include mediation, training, and other ADR assistance

1IV. Secion-ByY-SecTioN ANALYSIS

The Committee on Governmental Affairs reported S 971 with a
single amendment in the nature of a substitute. This section by-sec-
tion analysis is based upon the substitute.

Section 1. Short title

The section states the title of the bill as the “Administrative Dis-
pute Resclutien Act”
Section 2. Findings

Sertion 2 contains the findings on administrative dispute resolu-
tion (ADR) techniques. It states that the Administrative Procedure
Act was intended to offer prompt resolution of disputes as an alter
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native to litigation, but that administrative proceedings have
become formal and lengthy

The section finds that ADR techmiques can provide decisions
which are faster, less expensive and less contentions as well as out
comes which are more creative, efficient and sensible - It encour
ages agency nse of ADR, and states that exphicit authorization of
agency use of ADR techniques will eliminate any ambiguity abont
an agency's power to engage in such procedures

Section 3 Promotion of Alternative Mearns of Dispute Resolution

To encourage agency use of ADR, Section 2 requires federal
agencies to adopt policies on the use of ADR techmgues, to desig-
nate a senior official as the dispute resolution speciahist for the
agency, and to provide training for this specialist

The section slsn requires agencies to review any standard lan-
guage for the agency’s contracts, grants or other agreements to de.
termine whether to include provisions on the use of ADR The sec-
tion alss requires to amendment of the Federal Acquisition Regula-
tion to provide standard contract language on the use of ADR tech-
niques to resolve disputes and to carry out other provisions in this
Act affecting federal contracts, grants and other sgreements.

Section § Adrministrotive procedures

Section 4 amenda Title 5 of the United States Code, in the chap-
ter on administrative procedures, o include a new subchapter on
the use of ADR technigues

The new subchapter would be entitled, “Alternative Means of
Dispute Resolution in the Administrative Process” Its provisions
are described in the following section numbers as they would
appear in Title 5, Chapter 5.

“Section 581. Definitions”

A new Section 581 lista the following definitions that would
apply to the subchapter

“Agency” has the same meaning as in Section 551(1) of Title 5.

“Administrative program” is a federal function which involves
the protection of the public interest and the determination of
rights, privileges, and obligations of private persons through rule-
makings, formal or informal adjudications, licensing procedures, or
investigations

“Alternative means of dispute resolution” means any procedure
used in hieu of a formal, adjudicative agency proceeding to resolve
a controversy Such alternative means typically make use of a neu-
tral to facilitate dispute resoiution between an agency and other
parties, and include such techniques as negotiation, conciliation, fa-
‘cilitation, mediation, fact finding, minitrials, and arbitration.

“Award”’ means the written decision issued by an arbitrator to
resolve a dispute

“Dispute resolution communication”” means any oral communica-
tion during a dispute resolution proceeding—whether by a party,
neutral or nonparty participant —which was made in confidence

9

“Thepute resolution document” means any written material
which was prepared or provided in confidence during a dispute res
olution proceeding by a party, neutral or nonparty participant

The definition specifically excludes “agreements” to enter into
arbitration and documents setting forth arbitration “awards " he
canse such documents describe the status of disputes involving the
federal government, should be made available to the public in the
vast majority of cases, and do not create reasonable expectations of
confidentiality since they involve Umited States policy and actions
Such agreements and awards can be considered “dispute resolution
documents” only when the government and other parties to the
dispute exphicitiy agree in writing to this status, and the law other
wise permits such documents to be kept out of the public domain

“Ihspute resolution proceeding” means any proceeding in which
ADHR 15 being used to resoive a dispute hetween the federal govern
men? and specific parties

“In condidence” means, with respect to information_ dispute reso.
fution communications and dispute resolution documents, that the
information, communication or document was provided with an ex-
phicit request by the source for nondisclosure or under circum-
stances which created a reasonable expectation in the source that
disclosure outside the ADR proceeding would not take place

“Issue in controversy” means an issue which is material to a de-
cision in an administrative program and with which there is a dis
agreement between the agency responsible for making that deci-
sion and a party or parties who would be substantially affected by
that decision.

“Neutra!” means an individual who functions to aid federal
agencies and other parties to resolve an issue in controversy using
ADR technigues.

“Party” has the same meaning as in Section 551(3 of Title 5 or,
for a proceeding without named parties, a person who will be sig-
nificantly affected by the decision in the proceeding and who par
ticipates in that proceeding

“Person” has the same meaning as in Section 552} of Title 5

Ros‘ter means a list of persons qualified to provide services as
neutrals.

“Section 582 General authority”

A new Section 582 provides an explicit statutory authorization
allowing federal agencies to use ADH techniques to resolve a dis
pute regarding the agency’s administrative programs when all the
parties to the dispute voluntarily agree to its use

The section also provides guidelines on when ADR techniques
should not be used The section lists six factors which, if one or
more is present, make use of ADR techniques inappropriate. If one
or more of these factors is present, an agency can stili use ADR,
but only .. .t has first carefully enalyzed the situation and made a
specific decision that the ADR proceeding can be structured to
avoid the identified problem or because other concerns significantly
outweigh the factors t at normally make ADR inappropriate

The six factors present a number of considerations For example.
they require an agency to consider the importance of using the dis
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pute to establish an authoritative precedent or resolve significant
policy questions Dispute resolutions reached through ADR proce-
dures normally cannot fulfill such functions, since they may utilize
a nongovernmental! decision-maker, will hypass normal levels of
agency review and consultation, may not include consideration of
similar disputes or related policy questions, and may be subject to
confidentiality requirements.

Another factor 18 the importance of the agency’s maintaning an
established policy and minimizing varnations among individuafde
cisions in s particular subiect area. ADR techniques have few
mechanisms to achieve such objectives. Special care must also be
taken by the agency to weigh the effect of a dispute resolution on
persons and organizations not party to the proceeding and to con-
sider the agency’s ability to provide a public record of the proceed
ing if necessary. ADR techniques vary in the extent to which they
can take into account such concerns. Finally, the agency must con-
sider the need for it to maintain continuing jurisdiction over a
matter and alter the disposition of a dispute if circumstances
change, and whether use of ADR techniques would interfere with
such agency obligations Where such continuing obligations exist,
ADR may be an :inappropriate means of dispute resolvtion

These factors play an especially important role in decisi.ns on
the use of arbitration, due to the more forma! and binding nature
of arbitration procedures As established in Section 5 of S 971, they
are also part of a new lega! standard for judicial review of arbitral
awards bv persons who were not parties to the arbitration but were
adversely affected by the award and want to overturn or modify it.

In addition to encouraging use of ADR techniques, this section
contains a provision to make clear that the int2nt of the Act is to
promote ADR methods as a supplement to already existing agency
dispute resolution procedures ‘Fhe provisions of the Act are not
meant to interfere with or limit any procedures or practices al-
ready in use The Tennessee Valley Authority (TVA) contacted the
Subcor.imittee to express their concern that certain provisions of
the Act, particularly those concerning arbitration, would limit
TVA's existing authority to arbitrate This language in the Act is
intended to allay that concern.

“Section 583 Neutrals”

A new Section 583 of Title 5 establishes guidelines for the selec-
tion and use of neutrals in ADR proceedings.

The section permits neutrale to be full or part-time officers or
emplovees of any federal agency, or any other individual, upon
which the parties agree It establishes that neutrals other than ar-
bitrators serve at the will of the parties It states that a neutral is
not allowed to have a conflict of interest relasting to the issues in
the ADR proceeding, unless there i1s written d:sclosure of the con-
flict to all parties in the proceeding and the parties, upon receipt of
such disclosure, agree the neutral may serve.

The section outlires the respensibilities of ACUS with regard to
agency use of neutrals It requires ACUS, after consuiting with
FMCS and other agencies and organizations, to publish recom-
mended professions! standards for neutrals, to maintain a roster of
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individuals who meet these standards and are qualified to serve as
neutrals in agency ADHR proceedings, and to make this roster avail-
able to agencies considering use of ADR techniques Becagse ACUS
is to assist but not control agency use of ADR techniques, agencies
are encouraged but not required to select neutrals who meet the
ACUS standards and are included in the ACUS roster

The section also authorizes ACUS to enter into contracts with
neutrals who may be used by agencies on an elective basis It also
directs ACUS to develop other procedures which will allow agen-
cies to obtain the services of a neutral on an expedited basis

On the issue of compensation, the section requires ail parties to
an ADR proceeding, including the federal government, to reach
agreement on payment for the neutral’s services This provision re
places language in the House bill which would have required the
federal government alone to pay this cost. Allocating this expense
solely to the government wounld be not only an unfair burden on
taxpa.crs, but also an unwholesome influence over neutrals who
wonld have a single source for their pavchecks A better and more
cornmon practice 1s to have the government and all other parties to
the dispute pay an equal share of the neutral’s services

The section explicitly authorizes agencies to enter into contracts
and interagency agreements te obtain the services of a neutral It
authorizes them to design contracts and interagency agreements
which will implement the agreed-to compensation scheme. It also
explicitly authorizes agencies to enter into contracts and interagen-
cy agrrements to obtain training in ADR techmiques

The section requires the government and other parties to the dis
pute to agree on a rate of compensation for the neutral that “is
fair and reasonable to the Goverament  This language 1s intended
to protibit excessive fees, but slso te make it clear that an agancy
is not necessarily required to demand that the group select the
lowest bid of those seeking to serve as the neutral in the ADR pro-
ceeding.

“Section 584 Conjidentiality”

A new Section 584 of Title 5 establishes rules to protect the confi-
dentiality of ADR proceedings

These protections are created to enable parties to ADR proceed-
ings to be forthcoming and candid, without fear that frank state-
ments may later be used against them Thus, documents produced
during an ADR proceeding, such as a proposal to resolve the dis-
pute, are immune to discovery unless certain specific conditions are
met. At the same time, these confidentiality provisions are not in-
tended to frustrate normal discovery in legal proceedings Thus,
the section provides that ADR documents which are otherwise dis-
covarable, such as those which existed prior to the ADR proceed-
ing, remain subject to discovery In this way, the section attempts
to balance the need for confidentiality in ADR proceedings with
the right to discovery in other legal settings.

The section treats neutrals and parties separately [t protects
communications and documents in tm possession of neutrals from
discovery or voluntary disclosure unless the parties consent in
writing; the communication - document is already in the public
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domain, disclosure is required by statute, or a court, using a bal
ancing test which weighs the need for confidentiality in ADR pro-
ceedings, determines disclosure is necessary to prevent injustice,
reveal a violation of law, or prevent harn: to the public health or
safety

The section protects communications and documents in the pos-
session of the parties to ADR proceedings unless they agree to dis
closure in writing; the communication or document is already in
the public domain; disclosure is requircd by statute; a court, using
a balance test which weighs the need for confidentiality in ADR
proceedings, determines disclosure 1s necessary to prevent injustice,
reveal a violation of law, or prevent harm to the public health or

safety; or the communication or document is ed to establish,
clarify, or enforce an agreement or award resulting from the ADR
proceeding

The section imposes a sanctior for violating the Act's confiden-
tiality requirements by disallowing the subsequent use in a related
legal proceeding of the communication or document that was im-
properly disclosed

The section allows the parties to agree to alternative confiden-
tiality procedures if the neutral is informed of the agreement prior
to the commencement of the ADR proceeding If the parties reach
agreement after the ADR proceeding has begun, their agreement
can bind only themselves. Disclosure requests to the neutral will
have to comply with the other provisions in the Act

The section provides that, in the event a demand for disclosure,
pursuant to legal process, is made upon a neutral, the neutral must
make reasonable efforts to notify all parties and any affected non-
party participant. Any such person who receives such notice must,
within 15 calendar davs of receiving it, either defend the right of
the neutral to refuse disclosure or waive any right to prevent the
neutral from complving with the disclosure request.

The section explicitly preserves the discovery and sdmissibility of
any information, communicatinn or document which is otherwise
discoverable under federal or other rules of evidence.

The section provides that the confidentiality procedures do not
preciude the use of documents or communications from an ADR
proceeding to prove the existence of an agreement, award or order
issued to pursuant to an ADR proceeding or to resolve an internal
dispute between the neutra! and the parties The confidentialit;
procedures also do not preclude the gathering of non-specific data
from ADR proceedings for research or educational purposes.

“Section 585 Authorization of Arbitration”

The rest of the new sections within Title 5, from Section 585 to
591, focus on arbitration. These sections are intended to be read in
tandem with The Arbitration Act, which is codified in Title 9 of the
United States Code and which provides the statutory framework
for binding arbitration in the private sector and, in many respects,
in ongoing federal arbitration programs

A new Section 585 authorizes the use of arbitration whenever all
parties consent in writing It prohibits a federal agency from re-
quiring sny person to consent to arbitration as a condition of re
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ceiving a contract or benefit. This prohibition is intended to help
ensure that the use of arbitration s truly voluntary on all sides

“Section 586 Enforcement of Arbitration Agreements™

A new Section 586 provides that an agreement to arbitrate a
matter is enforceable against the United States under Title 9, Sec-
tion 4 of the United States Code (the Arbitration Act) The purpose
of this provision is to coordinate and clarify the relationship be
tween the subchanter and the existing Arbitration Act, and to
stress that existing law applies to the enforcement of arbitration
agreements reached pursuant to the subchapter

“Section 587 Arbitrators”

A new Section 587 provides that the parties to an arbitration—
which inciudes the United States and all other parties— are enti
tled to participate in the selectiun of the arbitrator The particular
procedure to be used 18 left to the discretion of the agencies and
parties involved The section requires the arbitrator to be a neutral
who meets the requirements of ion 583

“Section 588 Authority of the Arbitrator™

A new Section 588 enumerates the ers of arbitrators selected
under the subchapter It authorizes them to conduct hearings, ad-
minister caths, and issue subpoenas for witnesses and evidence in
order to resolve the disputes that have been referred to them The
section also explicitlv authorizes arbitrators to issue decisions,
called “awards,” to resolve referred disputes

This section is intended to provide arbitrators with the appropri-
ate authority and flexibility to conduct arbitral proceedings in an
informal and efficient manner and to keep the armml proceedings
from becoming, in essence, full-blown litigation proceedings An ar-
bitrator should not use the authority granted in this section to in-
dulge in or permit excessive discovery Instead, the arbitrator
should make appropriate use of the authority provided in this sec-
tion to gather the necessary materials and information to conduct
a fair, effective and expeditious inquiry.

The section also himits arbitrators to the subpoena authority
granted by the Arbitration Act and to the agency sponsoring the
arbitral proceeding This language is intended to ensure that the
same practices and body of law apply to all arbitrations of disputes
with federa! agencies, whether imitiated under th> ADHR subchapter
in Title 5 or the Arbitration Act in Title 9 It is also intended to
ensure that federsl agencies do not gain, as a consequence of this
Act, any subpoena powers that they dg:not already possess.

“Section 589 Arb:itration Proceedings™

A new Section 589 establishes basic rules for the conduct of arbs
tration proceedings, including a hearing It authorizes the arbitra
tor to set the time and place for the hearing and notify the parties
it provides basic due process rights and declares that the hearing
“shall be conducted expeditiously and in an informal manncr ™ It
requires the arbitrator to issue the award within 1 days of the



close of the hearing, unless the relevant agency has a different rule
or the parties reach agreement otherwise

The section allows arbitrators to exclude evidence that is “irrele
vant, immatenal, unduly repetitious, or privileged ' This common
standard for evidence in arbitral hearinge is again designed to
insure proceedings which are informal and expeditious

The section authorizes a record of the o eding to be kept
where one or more parties agree to pay for the cost. It prohibits ex
parte communications and allows the arbitrator to impose sanc

tions for violations of this rule
‘Section 590 Arbitration cwards

A new Sect on 590 provides standards for the issuance and final
ization of arbitral awards The section requires written awards,
with a brief, informal discussion of the factual and lega! basis for
the decision made, unless an agency rule provides otherwise

The section provides that awards become final 30 days after they
on all parties unless ar agency extends the 30-day
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period by serving notice before the end of the initial 30-day period
I'he section authorizes the head of an agency, at any time before
an award becomes final, to terminate the arbitration proceeding or
vacate the ssued award by serving written notice on all other par
ties. This provision, which was added to resolve Constitutional con
cerns about an arbitrator’'s making decisions for the federal govern
clearly places ultimate decisionmaking authority will the

agency head

The section prohibits any agency employee or agent who was an
investigator or prosecutor in the matter from advising the agency
head on a decision to terminate proceedings or vacate an award,
except in a public setting. The purpose of this provision is to pre
vent a situation in which, for example, the agency counsel who pre
senied the case to the arbitretor and lost, then meets with the
wgency head privately and argues for reversal of the arbitrator
fhe Act disallows such ex parte sessions, because the decision to
terminate arbitration or vacate an arbitral award 1s a grave one
and should be reached without showing favoritism to the agency's
own personnel Agency personnel are allowed, under the section, to
participate in exctanges in which opponents can hear and respond
to the argumenie used The section a'so allows the agency’s investi
gators and prosecutors to testify or argue in such related public
proceedings as a hearing on a motion to recover attorney fees
" Once an award becomes final, the section provid<s that it is bind
ing and enforceable against the United States pursuant to the Ar
bitration Act. Arbitral awards which are vacated, on the other
hand, are inadmissible in any related proceeding

The section provides that, in the event an agency vacates an
award or terminates an arbitration, any party to the arbitration
other than the United States, may petition for attorney fees and
experses pursuant to the Equa! Access to Justice Act (EAJA). This
petition may be filed with a court or administrative law judge
using the standards for recovery articulated in the EAJA The sec
tion references the EAJA in order to make use of the complex body
of !aw already developed under that statute and to ensure that per

sons using ADR procedures have the same rights as persons who
engage in htigation

I'he section also provides that, if ordered by a court or adminis
trative law judge, payment for such attorney fees and expenses
must be taken from the funds of the agency that vacated the arb
tration award or terminated the arbitration proceedings The pur
pose of this provision is twofold (1) to reimburse parties who en
gaged in the arbitration process for their out-of pocket expenses
and (2) to pr e an mcentive for agencies to abide by an arbitra
tion by making them otherwise liable for the other parties costs

“Section 591 Judicral revien

A new Section 591 authorizes judicial review of arbitral awards
pursuant to the Arbitration Act, except that it prohibits judicial
review of any agency decision, under Section 590 to terminate an
arbitral proceeding or vacate an arbitral award The section also
prohibits judicial review of an agency decision to use—or not to
use —ADR proceedings (other than arbitration) to resolve a particu
tar dispute. That decision is left to the discretion of the agency

Section 592 Compilation of information’

A new section 592 authorizes the Administrative Conference of
the Unmited Siates to collect data on agency ADR proceedings and
requires agencies to provide to ACUS requesied data on their ADR
proceedings

“Section J93 Support services”

A new section 595 of Title 5 authorizes agencies to use the serv
ices of the agencics and private organizations and individuals for
ADR proceedings, with o¢r without compensation, and without
regard to restrictions in Section 1342 of Title 31

The final portion cf Section 4 of the Act amends thz table of co
tents in Title 5, to inciude the new subhchartz: and its sections

Section 5. Judicial review of arbitration awards

Section 5 amends Section 10 of the Arbitration Act to i de a

right of judicial review to nonparties affected by arb. ation
awards. A new subsection (b) provides that = person who was not
party to an arbitration proceeding mav obtain judicial review of
the arbitral award, if that person was adversely affected and if
agency use of arbitration was clearly inconsistent with the factore
in Section 582 of Title 5, as established by this Act

Section 6 Government contract claims

Section 6 amends the Conuract Disputes Act of 1978 (CDA) to en
courage contracting officers to resolve claims consensuaily through
the use of ADR techniques

The section amends the CDA by (1) explicitly a S!hn.'s?ln?: the
use of ADR proceedings pursuani to the new subx hapter in Title 5;
(2} requiring the contractor to certify that a contract claim submit
ted for resolution using ADR techniques is made in good [aith. with
accurate supporting information and with an accurate request for a
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contract adjustment: and (3) authorizing judicial review of arbitral
awards on CDA contract claims pursuant to the Arbitration Act
and subject to any amount limitations in the CDA or other laws
The section imposes the same five-year sunset provision on the
CDA amendments as apply to the rest of the Act.

Section 7 Federal Mediation and Conciliation Service

Section 7 suthorizes the Federal Mediation and Conciliation
SQervice (FMCS) to make its servicrs available to Federal agencies
using ADR proceed: under the new subchapter in Title 5. The
section authorizes FMCS to provide such services as training, fur-
nishing neutrals, and maintaining rosters of neutrals, including ar-
bitrators.

Section 8 Government tort claims

Section 8 amends the Federal Tort Claims Act to authorize feder-
al agencies to use ADR techniques, pursuant to the new subchapter
in Title 5, to resolve tort claims against the United States. The sec-
tion authorizes agencies to settle such claims to the same extent
that the Attorney General has delegated settlement authority to
the agency head. However, the section also imposes a ceiling on the
agencies’ settlement authority, indicating that it may not exceed
the settlomant authority delegated by the Attorney General to the
UUS Aitorneys to settle claims for money damages against the
United States
Section §. Use of nonatlorneys

Section 9 requires each to consider whether to allow norn-
attorney representation in its ADR proceedings it also requires
agencies, if nonattorneys are permitted, to develop an agency
policy on the disqualification of such nonattorney reprisentatives
when warranted.

Section 10 Definitions
Section 10 defines certain terms used in this Act including:

“agency,” “administrative progrem,” and “alternative means of

dispute resolution” The terms have the same meaning as they do
in the new Section 581 of Title 5. as provided in this Act

Section 11 Sunset provision

Section 11 imposes a five-year sunset {until October 1, 1995) on
the Act

V. Estimaten Cost of LEGISLATION

US Conceess,
Concresstonar Bupcer OFFICE,
Washingtor, DC, October 17, 1990

Hon Jonun GLENN,
Chairman, Commuttee on Governmental Affatrs,
IS Senate, Washington, DC

Dear Me Cuammman The Congressional Budget Office has r)l;e-
pared the attached cost estimate for S 971, the Administrative ihs-
pute Resolution Act
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If you wish further details on this esti .
provid them 18 estimate, we will be pleased to
Sincerely,

Rorert D Retcomaven, Director
CONGRESSIONAL BUDGET OFFICE—COST ESTIMATFE

1. Bill number: S. 971.

% %l'“ mk;: TthAdministralive Dispute Resolution Act

3. Bill status: orered re ed by the Sen & 1
Governmental Affairs, Lﬂoberpl(’,;.-tlwy " e

4 Bill purpose S 91 would authorize and encour fed

- - 4 l
agencies to use g!uﬂf".atnve methods of dispute remluh::: sud:r:s
mgdlqnon, conciliation, ‘and arbitration—instead of conventional
adjudication to resolve disputes. The bill would require the Adriin-
;;t::u:e Con,:’;rence (;f the United States (ACUS) and the Federal
iation and Conciliation Service (FMCS) to assist : s |

adoptmg these alternative —ethods S e

5. Estimated cost to th ‘ederal Government:

18y facxt yer o inihons of Goftaes |

— - = 1ot w7 e ] 1995

Fotimytnd duthori73ten fpvet : ;
Fetimated outays i "

The costs of this bill would be in budget function 750

This table does not include possible budgotry savings from in
ci ased use of alternative methods of dispute resolution, which we
cannot estimate. Theqe alternative methods are generally less ex-
:;r::z:attl::: ;o:v;r&ma&m*eedings. such as hearings hefore ad-
res};:xl; i ““g;umes. ause they take less time and usually

Basts of estimate: Although S 971 would not authorize the appro
priation of any !upc!s. CBO expects that the ACUS and the !:‘\g{‘a
;vould require additional resources to implement the bill effective-
v. Based on information provided by the ACUS and the FMCS, we
estimate that these agencies would incur additional costs of about
$1 million annually for the two years after enactment of the hil'
this amount is shown in the table above These costs would be for
securing the services of neutral facilitators, training programs, and
other general support for agencies seeking to use alternative meth-
ods of dispute resolution. The estimate outlays are based on histor:-
cal spending patterns and assume appropriations of the necessa
7 ~ounts. =

6. Estimated cost to State a ‘

;. !;Z)stimate i e No:g‘ local governments: None.

" Previous CBO estimate: On May 24, 1990, CBO
estimate for HR 2497, the Administryative Dispute Rmor;d A?::'
as ordered reported by the House Committee on the Judiciary, May:

33071990 The estimated costs of S 971 are the same as for HF
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9 Fstimate prepared by: Michael Sieverts (226 2860) and Cory
Leach (2262820}

10 Estimate approved by: CG. Nuckols for James L. Blum, As-
sistant Director for Budget Analysis

VI Recuratosy Impact

The purpose of S 971 is to encournge federa!l agencies to use al-
ternative dispute resolution {ADR) techniques. The only regulatory
change required by the Act is amendment of the Federal Acquisi-
tion Hegulation (FAR) to include standard language permitting use
of ADR techniques, on a voluntary basis, to resolve disputes ansing
in connection with federal contracts grants and other agreements
The Act also requires agencies to issae policies, but not necessarily
regulations, regarding the use of ADR techniques and ADR case
managemen!,e!-sinally. the bill requires the Administrative Confer-
ence of the UInited States to iesue recommended professional stand-
ards for persons qualified to serve as neutrals in ADR pro-
ceedings. The Committee expects that some agencies will issue reg-
ulations to implement some of the provisions of the Act—for exam

le. agency use of arbitration. Such regulations are not expected,
anever. to impose any burden on potential ADR pariicipants, but
rather would provide public informaton on how the agency's ADR
procedures work.

VII. Cuances v Existing Law

TITLE 5, UNITED STATES CODE
PART I—THE AGENCIES GENERALLY

CHAPTER S—ADMINISTRATIVE PROCEDURE
CSubchapter | —Genera! Provisions
Sec 530 Administrative practice general provisions

Subchapter 1V—Aliernative Means of Dispute Resolution in the Administretive

58! Definifions

587 Gemeral authority

583 Neutrals

588 Confidentiality

585 Authorization of erbitration

3586 Enforcement of arbitration agreements

587 Arbetrotors

588 Authority of the arbitrator.

589 Arbitrotion proceedings

580 Arbatration awards

531 Judicial reveew

592 Authortration o use services of employees of other agencies.
3583 Qualifications and roster of neutrels: procurement
59§ Comptlation of information

395 Support services.

d . -
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Subchapter 11— Administrative Procedure

8556. Hearings: presiding emplovees i
s: ' vees: powers and duties: by
of proof; evidence; record as basis of gecision g
(a) LA I

{c) Subject to published rules of the agency and within its powers,

pmp!oy(:;rs.p:egiding at hearings may —

(6} hold conferences for the settleme } ! 8
) ; nt or simphfication of
:::n:u:; 3{3 co::spnt «,Ivf the parties or by the use of alternative
gl fon pute resolution as provided in subchapter IV of
(7) enform the parties as to the aveilabil
e abiltty of one or more al-
e "z::;h:g.r_m of dispute resolution, and encourage use of
(8) require the attendance at any confe
s erence held purs Lt
’hmasWhuuth orttf’ otf at least one representative of mhpu r'l':":rhz
e ¥ fo negotiate concerning resolution o/,'a’ssinrs m
(1)) (9 dispose of procedural imi
L § i oo requests or similar matters;
uti:t(ign)]f)gllof s titlem; m— mend decisions in accordance with
_ ) take other actio: i
sistent with this sv.ll'n:h;;::emrfc'J o N A

-
- - . ® & =

Subchapter IV—Alternative Mears of Di pute Resol
Administrative hvo:n A

§3581. Definitions

For thc,mrpocts of this subchapt
; er, the term—
(1) ” ]
- agency” has the same meaning as in section 551(1) of this
(2) “administrative program” includes
) " ) a Federal t
::':‘::l lnw{m.pvvtec!pm of the (fubl{c interest and the {J.:'::r:no:.
- hofmrgl:;so k;:;:'nmd qn'_ obllfatwns of private pe-sons
roug teation, lesen : ‘
as(.tyl)tagelterm are used tn subchapter 11 of ll’f?fs :""N;;;: Vol
cedure‘: ht;;n_anw means of dispute resolution”™ meana’any pro-
——_ ts used, in lieu of en adjudication as defined in sec-
imbut”n this title, to resolve issues tn controversy. includ.-
c?glo ho:,d m;;:::‘ed m'f:c‘t‘mnd' t negotiations, conciliation. fa-
orc:)nv combinaliouw't!’ ﬁ tng, minitrials, and arbitration,
( o w " H - - ')
1 e “:';m'g":mm any decision by an orbitrator resolving the
5) “dispute resolution communication” means
wriften communisation made in confidence in mvn::_:"mom,{-,;:



a dispute resolutic any party, neutral, or non-

wriicepant,
Pﬂ"ﬁf; ",';'q:ut’:!mn mpans any written material
1§
ey {A} preparea $ e of. tn the course of, or pursu
ant to o dispute n proceeding, ncluding any
memoranda, notes, or w.  product of the neutrnl or the
rtres; or

fres
(B) provided in confidence to the neutral or other par
na c{::;)ufr resolution proceeding for vurposes of that dis-
te resoiution proceeding.
etrr;:;zl‘;u;?zn agrrepmml or arbitral awe. d reached os a result
of a dispute resolution proceeding s not a dispute resolution
n{rumrn! unless the parties so agree tn writing and the !az?
otherwise allows that it shal! be rrgarded as such a dorumen_';
(7) “dispute resolution proceeding” means any p::dxmw ';
which an aiternative means of dispute resolution ts u rten?
colve an issue in controversy in which a neutral 1s appotn
ified parties partic tpate; . .
anr‘;)s",'::lﬁon idence’ means, with respect to information, that
tion ts provided —
e mt;o;r)n:'i:h the expressed intent of the source that it not be
disclosed. or
u:;?) under circumstances that would create the reasonable
expectation on behalf of the source that the information
1 t be disclosed;
1.9’"‘55.1:3 in confroversy’ means aii tssue which s material to
a decision concerning an adminmstrofive program of an agvnc_}‘}
and with which there s disegreement between lhedagmty_cn
persons who would be substantially affected by the easmn‘.
(10) “neutral” means an indiridual who, with respect to an
issue in controversy, functions specifically to aid the parties in
resolving the controversy;
!} “party” means— 7
e u’:’, ’f:r a proceeding with named perties, the same as tn
tion 351{3) of thus ittle; end ‘ .
Sa;Bl)’ for c; proceeding without named parties. a ptr!oh' n uktf
will be significantly affected by the decision in t proceed
ing and who participates in the proceeding; S o
(12! ‘person” has the same meaning as in section
this title: and 5 ' ) A
(19 “roster” means a list of persons quelified to provide sert
ices as neutrals.

& 582 General autherity

(a) An agency may use a dispute resolution proceedt fqr,l:le 'rv:
olution of an 1ssue In controversy that relates to an admmstraiiv
program, if the parites agree to such proceed mi T, T

th) An agency shall consider not using a dispufe resotution p
rmgmfll)f:deﬁni!we or authoritative resolution of the matter s rrt-

wired jor precedential value, and such a proceeding s no
thely to be accepted generally as an authoritative precedent.
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(2) the matter tnvolves or may bear upon significant questions
of Government policy that require mi:/:lumnl procedures before
a final resolution may be made, and suck a proceeding would
not likely serve to develop o recommended poliey for the agency.
{3 mamtarning psmbf{;:hrvi policies 15 of specral importance,
so that vartations among individunl decisions are not inereased
and such a proceeding would not hikely reach consistent results
among mdimdunl decisions,
(4) the matter significantly effec . persons or organtzetions
who are not parttes to the pre g
(5) e full public record of the proceeding is im ant, and 2
dispute mf:'uon proceed:ng cannot provide such a revord. and
(6) the agency must maintain confinuing jurisdiction over the
matter with authority to elter the disposition of the matter in
the light of changed circumstances, and a dispute resoiufion
proceeding would interfere with the agency’s fulfilling thet re
quirement.
(c) Alternative means of dispute resolution authorized under this
subchapter are voluntary procediures which supplement rather than
Iimut other available agency dispute resolution technigues.

§ 583 Neutrals

ta) A neutral may be @ permanent or temporary officer or emplov-
ee of the Federal Government or any other individual who is accept
able to the parties to a dispute resolution proceeding A neutral
shail have no official. financrai, or personal conflict of interest with
respect o the issues in controversy, unless such interest is fullv dis-
closed in writing to all parties and all parties agree that the neutral
may serve.

(b} A neutral who serves as a conciliator, factlitator. or » ~drator
serves at the wtll of the parties.

(c) In consultation with the Federal Mediation and Concil ation
Service, other apzymau Federal agencies. and professional ¢ am
zations experien tn matters concerning dispute resolutior the
Administrative Conference of the United States shall—

(1) establish standerds for neutrals (tncluding exper: nce,
tratriing, affihations, diligence, actual or potential conflic's of
tnterest, and other qualifications) to whic agencies mny refer;

(2} maintain a roster of individuals who meet such standards
and are otherwse qualified to act as neutrals, wkhich shall be
made avetlable upon request:

“®len*~r into contracts for the services of neutrals that may be
used « - age ~i~. on an elective basis in dispute resolution pro-
ceedin,s ard

(4) de: ol p procedures that permit agencies to obtain the serv-

s o, aeutrals on an expedited basis.

(.. An agency may use the services of one or more employees of
%her agencies to serve as neutrals in dispute resolution eedings.

e agenctes may enler into an interagency t that provides
for the rexmbursement by the user agency or tte parties of the full or
partial cost of the services of such an empl vee

(e) Any cy may enler tnfo a con’ uct with any person on a
roster established under subsection (¢’ .) or a roster mainteined by
other public or private orgamzatior or indimduals for services as
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ey

rold for ¢ in connection unth alternative means of
neulrol, or for traning n ,
z:spure’ resolution The parties in a dispute resolution proceeding
shall agree on compensation for the neutral that s fair and reason
able to the Government

5584 Confidentiality.

3 ‘ ! » lina
> t as nded tn subsections (d) eand 2! a routra

dz.‘!a) tl;‘x:s’:)lulio’;";mndmg shall not volunterily or through dis

ro:vp:v or compulsory process be required to disclose any m[ormata;m

concerning any dispute resolution document or any diepute resolu-
- snication, unless— . }

- co(r}t,m c‘;ll pcrties to the dispute resolution proceeding and the
neutral consent 1r writing, ond, if the dispute resolution com-
munication or dispute resolution document was provided by a
nonparty participant, that perticipant also consents in urnhng',

(2) the dispute resolution document has already been ma
7 ispu 1 oat dispute resolution
(% the dispute resolution communication or up;f~ -
Jocueme: s utred by statute to .be made pub’ic, but a nez;y
tral should make such communication or docyu:rent pt:blu-don h
tf no other person is reasonably avarlable .o provide the docu-
disclose the communication; or _ _
m::)‘ :;rco':;t determines that suck ‘:stimony or disclosure s
necessary to— ' o
(A) prevent @ manifest injustice;
(B) help establish ¢ v:otation of law; or
(C) prevent harm .o the public health or safety, it
of sufficent magn:i.de in' the mﬂzm‘_l:; c:r;e 3 Q“!‘wb;‘gmduc
te resolution proceeding ]
:::f;t:vroor{;;:ﬁ; of parties in f;;lur cascs that thetr commy-
vications will remain confidential )
lb)”z'_‘?r;;t as provided in subsection . | a party to a dispute rrs:
lution proceeding shall not voluntarily or through discovery or co
pulsory process required to disclose any information concerning
any dispute reenlition document or any dispute resolution communi-
O 1 all parties 1o the dispute resolution proceeding consont in

wr. ting; ) |
'(Z’) 5:: dispute resolution document has already beer made
pu({;l)n;xe dispute resolution communication or dip;?ute resolution
document is required by statute to be mcde public;
(4) such testimony or disclosure 1s necessary o

(A) prevent a manifest xln;pslxﬁ; i 13

(B) help esteblish a nolation o, ‘aw;

(C) pregmt harm to the public health and safety. o
of sufficient magnitude in the particular case l:‘) ':;u’:cgwut_
integr+ty of dispute resolution proceedings in b .
::geshr' rm{ﬁdcace of parties in f;ltun cases that their commu

tions will remain confidential; or _ »

m:«sx) 'lhc dispute resolution documeit orhdzsput’r ;:s'otl)c:non ::':g
relevant to determining the existence mea

o";’uanr:t:;;xm“:nl or award that resulted from the dispute resolu-
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fton proceeding or to the enforcement of such an apreement o
award
{c) Any dispute resolution communication or dispute resolution
document that 1s disclosed in violation of subsection (a) or (b). shall
not be admissible tn any proceeding relating to the issues in contro
versy with respect to which the communication or document was
made
(d) The parties may agree to alternative confidenital procedures
Upon such agreement the parties shall inform the reutral before the
commencement of the dispute resolution proceeding of any modifica-
tions to the provisions of subsection (a) that will govern the confi.
dentiality of the dispute resolution proceeding If the parties do not
so inform the neutral, subsection (a) shail apply
te) If @ demand for disclosure by way of discovery request or other
legal process, ts made » pon a neutral regarding a dispute resolution
document or communication, the neutral shall make reasonable ef
forts to notify the parties and any :}’fer!«l nonparty participants of
the demand Any party or affected nonparty participant who re
cetves such notice and within 15 mlen([:- davs does not offer to
defend a refusal of the neutral to disclose the requested tnformation
shall have waived any objection to such disclosure
(f) Nothing in this section shall prevent the discovery or admissi
bility of any evidence that is otherwise discoverable, merely because
the evidence was presented in the course of a dispute resolution pro
ing.
® ﬁ:bsectiona (a) an (b’ shall heve no effect on the tnforrnation
and data that are necessary to document an agreement reached or
order issued pursuant to o 3&3 te resolution proceeding
th) Subsections (a) and (b) shall not prevent the gathering of 1nfor-
mation for research of educational purposes, in connectron with
other agencies, governmental entities, or dispute resolution pro-
grams, so long as the parties and the specific issues in confroversy
are not identifial "o
(1) Subsections (a) and (b) shall not prevent use of a dispute resolu-
tion document to resolve a dispute betiween the neutral in a dispute
resolution proceeding and a party to or participant in such proceed.
ing. so long as such dispute resolution zl':-’umenl i d&'lmrrfgn!v to
the extent necessary to resolve such dispute

§ 585. Authorization of arbitration

fakl) Arbitration may be used as an elternative means of dispute
resolution whenever all parttes consent. Consent may be obtained
etther before or after ¢ issue in controversy has arisen. A pariy
may agree to—
(A) submit only certain issues in controversy to arbitration: or
(B) arbitration on the condition that the award must be
within a range of possible outcomes.
(2) Any arbitration agreement thot sets forth the subject matter
submutted to the arbitrator shall be in writing.
(3) An agency may not require any person to consent to arbitration
as a condition of entering intc _ .ontract or obtaining ¢ benefir
(b) An officer or employe. f an agency may offer to use arbitra-
lzlnn for the resolution of issues in controversy, if such officer or em
ployee—



cettlement concerning the

enter int
otherwise specifically authorized by the agency to con

sent to the use of arbitratio

§ 586. Enforcement of arbitration agreements

An agreemeni to arbitrate a matter to which this subchapter a
and no actfron

!

plies is enforceable pursuant to section § of title 9
brought to enforce such an agreement shall be dismissed nor shal
relief therein he denied on the grounds that it is against the United

States or that the United States is an indispensable party

4 rbitrators
he parties to an arbitration proceeiing shall be entitled to
in the selection of the arb:t

The arbitrator shall be a neutr:

¥ of this title

meels the criteria of sec

& 588 Authority or the arbit: stor

r to whom a dispute is referred under this subch

fer
An arbitrato 1pte

mav
T regulate the course of and conduct erbitral hearings

(2) administer oaths and affirmations,

(3) complete the attendance of witnesses and productio
evidence at the hearing under the provisions of section 7 of title
9 only to the extent the agency involved is otherwise authorized
by laow to do so; end

(4) make awards

tion of

§589. Arbitration proceedings
(1) The arbitrator shall set a time and place for the hearing on
the dispute and shall notify the parties not less than 5 days before

the hearing
b} Any party wishing a record of the hearing shall
(1) L, responsible for the preparation of such record,

(2) notify the other parties and the arbitrator of the prepara
’

t:on of such record,

?) furnieh copies to all identified parties and the arbitrator,

J
and
(4 pay all costs for such record, unless the parties agree other
wise or the arbitrator determines that the costs should be appor

froned
+

c¥i) The perties to the arbitration are entitled to be heard, to

present evidence material to the controversy and to cross-examine

witnesses eppearing at the heering
(2) The erbitrator may, with the consent of the rarties, conduct
all or part of the hearing by telephone, television, computer, or other
elecironic means, if each party has an opportunity to participate.
t3) The hearing shall be conducted expeditiously and n an infor
al manner
4) The arbitrator may receive any oral or documentary evidence,

except that irrelevant, immaterial, unduly repetitious, or privileged
evidence may be excluded by the arbitrator

y ) )
rpretl and appiy reievant st

Jatory requrrements, legal precedents and poleey directives
d) No interested person shall make or k"”""""f'" canse Bo A

nade to the arbitrator an unauthorized ex parte communication rel
evant to "he merits 'ily the ,’"‘""l‘l”f'fL unless the parties agree oo
wise if a communicaetion 1o made tn molation of this subsection. the

arbitrator shall ensure thot a memorandum of the communicotion

s prepared and made a port of the record, and that an opportunity

for rebuital s allowed Upon receipt of a communication made in

violation of this subsection, the arbitrator may, to the extent consist

ent with the interests of justice and the polictes underiyving this sub

r‘:zia'.-r require the offending party to show cause why the claxm of
1 4

such party should not be resolved against such party as a result of
the tmproper conduct
(e) The arbitrator shall make the award within 30 days after the
close of the hearing, or the date of the filing of anv briefs author
1zed by the arbitrator, whichever date 1s later unless
(1) the parties agree to some other time limit- or

(2) the agency provides by rule for some other ‘tme ltmit

9590 Arbitration awerds

(aX?) Unless the agency nrovides otherwise by rule the award in
an arbitration proceedin~ under this subchapter shall include a
brief. informal discussior of the factual and legal basis for the
award, but formal findings of fact or conclusions of law shall not
be required

(2) The prevailing parties shall file the award with all relevant
agencies (1.'»"‘.'[: with proof of service on all pariwes

(b} The award ir. an arbitration proceeding shall become final 30
days after i1t 18 served on all parties. Any agency that is a party to
the proceeding mey extend this 30.day period for an additional 30
day period by serving @ notice of such extenston on all other parties
before the end of the first 30-day period

¢} The head of any agency that is e party to an arbitration pro
ceeding conducted under this sube hapter 1s authorized to terminate
the arbitration proceeding or vacate any award i1ssuec pursuant to
the proceeding before the award becomes final by serving on all
other parties a writti n notice to that effect, in which case the award
shall be nul! and vord. Notice shall be provided to all parties to the
arbitration proceeding of any request by a party, nonparty parfict
paat or other person that the agency head terminate the arbitration
proceeding or vacate the award An employee or agent engaged ir
the performance of tnusstigative or prosecuting functions for an
agency may not, in that or a factually related case, advise in o dect
ston under this subsection to terminate an arbitration proceeding or
to vacate an arbitral award, except as witness or counsel in public
proceedings

(d) A final awerd s binding on the parties to the arbitration pro
ceeding, and may be enforced pursuant to sections 9 through 12 of
title 9. No action brought to enforce such an award shall be dis
missed nor shall relief therein be dented on the egrounds that it is
against the United States or that the United States is an indispen
sable party
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te) The authortty of agencies to use dispute resolution proceedings
under section id) shail cease to be effective on October I, 1955 excipt
that such authority shall continue tn effect with cospect to then
peading proceedings which, in the judgment of the agen-ies that are
parties to such proceedings, require such continuation, until such
proceedings termainate.
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(3, An awaerd by an arbitrator under this Act shall be reviewed
pursuant to sections § through 13 of title 3. United States Code,
except that the court may set aside or limit any award that s found
to molate limitations imposed by Federal statute

- - - - - - -

Sperion 202 or sz Lasor Manacement Reiamions Act, 1847
FUNCTIONS OF THE SERVICE

Sec. 203 () * * *

{f? The Service may mok:  services available to Federa! agencies

to aid in the resolution of .., wtes under the provisions of subchap-

ter IV of chapter 5 of title 5, United States Code. Functions per-

formed by the Service may include assisting parties to dt re-

fating te administrotive traim rno-s tn skills and
u: ispute resolution, ond

procedures in alternaflive mea
fumuhmg;?maldanp& ves of the Service to act as neutrals
Only officers a~d wnno are quelified in eccordance with
section 583 of title 5, United Stotes Code. may be assigned to ect as
neutrals The Service may consu!t end weth the Admms-
trative Conference of the United States and other cgencies in mein-
tatning rosters of neutrals and erbitrators. and to edopt such proce-
duree and rules as are necessary to carry out the services cuthorized
tn this subsecfion

Seeron 2672 or Timie 28, Usrrep Staves Cone
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scope of his office or employment, unier cirewm.
stances whers the United States ifnpdvéhm::n,wubp

lisble 0 the clammant in accordance with t pince
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