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commissioner Curtiss' commenta on SECY-90-174:

I have considered the subject paper and the staff's response of
August 9, 1990 t, the questions that I forwarded to the staff by
my memorandum of June 5, 1990. After carefully reflecting uponthe policy issues that I think this paper involves, I have
reached the conclusion that I cannot approve of the staff's basic
strategy for licensing the commercial r< uipt and disposal of
section 110.(2) byproduct material undo. a Commission Order
rather than pursuant to codified regulations. Instead, I believe
that the Envirocare site should be licensed under the provisions
of 10 CFR Part 40. My reasoning follows:

First, this would be the first time that I am aware of that
a facility that is required to be licensed by the Commission
would be licensed under a Commission Order, rather than
pursuant to a formal set of regulations. The precedential
nature of this action has not been thoroughly examined by
the staff and, in the absence of a more thorough analysis,
I am uncomfortable departing from the longstanding
Commission practice of licensing such facilities pursuant to
a formal set of regulations Nor, as discussed in more
detail below, has the staff presented a persuasive case for
taking this approach here. Indeed, the staff's response of

,
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August 9, 1990 acknowledges that this course of action is
not one that the law compels us to take; in fact, the staff

| indicates that we have the option of licensing this site
under 10 CFR Part 40, supplemented, as necessary, by the
relevant provisions from other parts of 10 CFR.,

I

Easqnd, the staff has failed to explain in sufficient detail
(i) why 10 CFR Part 40, supplemented as necesshry with-a

provisions drawn from other parts of our regulations, does
rot provide a sufficient framework for the licensing of this
facility; and (ii) why, in view of this, the provisions that
the staff proposes be incorporated in the proposed -

Commission Order are necessary for this particular license t

application.

Third, I am not convinced that licensing thic facility
pursuant to 10 CFR Part 40, supplemented, as necessary, with
provisions from other parts of our regulations, will unduly
delay our consideration of Envirocare's application.
Indeed, I believe that any necessary clarifying changes to
10 CFR Part 40 are relatively minor in nature and can
therefore be undertaken in parallel with the review of the
application and preparation of the Environmental ImpactStatement.
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' Indeed, I found the discussion of this important policy l

question to be sorely lacking in the subject SECY paper..
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For the foregoirr reasons, I do not support the staff's
recommendation that the Envirocare facility ba licensed under a
Commission order. Instead, I believe this facility should be
licensed under the provisions of 10 CFR Part 40. If the staff is
of the view that the basic requirements of 10 CFR part 40 need to
be supplemented with guidance drawn from other sections of our
regulations (22g2, 10 CFR Parts 2, 20, 51, or 61), I would
recommend that the staff -- (i) identify the relevant provisions
in these other parts that are necessary here; and (ii) determine
whether such provisions will be used simply for the sake of
providing guidance to the applicant or, alternatively, need to be
imposed on the applicant in a binding fashion and, if the latter,
report back to tb- Commission with the staff's recommendation on

how best to impope such requirements in a manner that will be
legally binding

8 In this regard, I should emphasize that I do not consider
the proposed notice to constitute a legally-binding Commission
order, as suggested in the staff's August 9 response.
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