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PROCEEDINGS
(9:00 a.m. )

MR. CONRAN: Welcome to the NRC Backfitting
Workshop. We will be covering a lot of subjects and will
put them to use today with a transcript for followup
discussions, if anybody wants followup discussions with any
of the speakers or guestions today. It’s easier with the
attendance list.

There are copies, handout copies of all the slides
that will ba used today on the back table in the rear.
We’re scheduled to break mid-morning and mid-afternocn.
There’'s a coffee service available in the copper trellils
around the corner and past the registration desk, if you
need refreshment,

I think that’s got the preliminaries out of the
way. With that, I will introduce Carl Paperiello, the
Deputy Regional Administrator for Region III, to start the
workshop.

MR, PAPERIELIO: Goed meorning. 1I'm pleased to
wvelcome you to this Backfit Workshep. The regulatory impact
survey conducted last fall identified, among other things,
extensive concerns with the imposition of new requirements,
both generically and by what was perceived as informal
methods.

Among these are a lot of concerns and I notice
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gone people out there hav'a the copy of the draft NUREG. I'm
probably shortening what is a large number. The concerns
include generic requirements imposed through bulletins,
information notices, and generic letters., I'm giving you
what is perceived, .ot necessarily what we might regard as
the way the system works, but the perception, the perceived
misuse of 10 CFR 50.%4(f), disagreements with cost benefit
analyses which are part of the regulatory analyses,
unrealistic response times in bulletins and generic letters,
and a number of information, ard I will put parentheses
around these requirements imposed by individuals in the NRC,
both inspectors and project managers.

I hope today that this workshop can addresc many
of these concerns. For this workshop to be effective, there
has to be a dialogue. You have to ask questions., If you
disagree with what people say, challenge us. I think nn= of
the things that I think is very == I got ocut of the
regulatory impact survey was how unwilling utilities are to
say what you're doing is wrong or what you believe is wrong,
and, frankly, for the system to work, there has to be a
dialogue.

As Deputy Regional Administrator, I’'m vitally
interested in the proper application of the backfit pelicy.
A couple years, I was a member of the CRGR where we

reviewed, and that will be discussed today, how generic
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requirenents are reviewed, that there’s always a regicnel
rep, and 1 was on that committes a few years aud for 2
vhile.

Furthermere, because we consider it importunt,
there are a number of Region III staffers who are
participating in the audience today. As we learn moie¢ about
nuclear power plants that we iicense, both from operating
experience and research, requirements are likel'' to change,
That’s the environment we're in., We in the Rejicn are aware
that these regquirements are a burden on licensees.

Furthermore, we have an interest because the
regional staff is a significant source of input to
Headguarters on operating experience. The NRC goal overall
is only to impose backfits as a deliberate planned and
considered agency action by its management in accordance
with agency regulations and policies.

This {8 inherent in what we do as regulators and
ig part of cur mission. We're going to have to do it. It
has tc pe controlled, What we're going to do today is
explore the process: how it should work and your views and
feedback in view of its effectiveness. 1’d like to take an
opportunity to thank those of you here who have attended.

I would like to thank the industry representatives
who are going to be making presentations today. As I said

before, you have to ~- if there’s a problem that needs to be
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fixed, we need your feedback on “hat. Before I turn it over
to Denny Ross, what I will do is intro2uce the people at the
head table.

Jim Conran at that end of the table has already
spoken. Dick Knop is a Branch Chief from our Reginn in
Projects. Jack Heltemes is Deputy Director for Generic
Issues and Rulemaking and Research, Denny Ross is Deputy
Director of AEOD. <Carl Berlinger is a Branch Chief from
NRR. Hub Miller is my Director for the Division of Reactor
Safety. Marty Malsch is from OGC in Headguarters. Frank
Spangenberg is from Illinois Power Company. 1'm not sure 1
know wh? is who down there, but I think it’s Dan Stenger
from NUBARG, and without your glasses off, Bob, I didn’t
recognize you. Bob Bishop is from NUMARC.

Denny?

MR. ROSS: First, a couple of comments on your
agenda which is available at the back of the room., If you
will note, at 2:00 there is allowed a 30 minute discussion
en IPE/IPEEE. From experience in the other two meetings, we
found out it will probably be five or ten minutes at most
because many of the issues will be ccvered earlier in the
day.

Likewise, the 3:45 topic showing 15 minutes for
backfit appeal; again, I'm listed as a speaker; probably

won’t need to say anything because by then I think we will
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have covered the matters related to backfit appeal.

Now, the panel up »n the podium here is a
reasonably diverse group of people and we operate somewhat
informal. So whenever it's time for guestions .nd answers,
not only should you feel free to address your question to
anybody, but to avoid outbreaks of violence on the panel, we
allow each of the panels to correct what ancther panel
member may say. So we operate pretty informally.

But we woul” like you, when you have a question,
to come to the microphcone and state your name s0 that -+ we
are keeving a verbatim transcript -~ so that the transcript
will be complete. If you don’t, you may be interrupted so
that the Reporter can clarify exactly whe you are. Also,
you can either see the Reporter or Mr. Conran at a
convenient time should you want a copy of the transcript.

In the back of the room there are copies of slides
on backfitting. The version that we’'re going to show on the
screen now is an abbreviated version in larger print so that
the less gifted people in the back of the room can read the
print., 8o I will discuss for about 20 minutes or so the
program and activities on back’. ing.

I said 20 minutes or so. I had a loss of vital DC
during the night. My watch battery went dead and I didn’t
bring a redundant backup. So I hope I don’t go any longer

than 20 minutes or so.
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MR. BERLINGER: We’ll tell you when to sit down, \
MR. RO8S8: Mr. Berlinger -~ well, wait a minute. !
Mr. Berlinger said he’s going to tell me to sit down, but if
you know Carl Berlinger, he‘s wnrked on diesel generators so
long, he only can regulate AC. So I will defer to someone
else regarding DC power.
All right. An overview of backfitting. What this
is is a table cof contents. I’l]l have a little bit of
background, discuss the backfit rule a bit. Our legal
representatives will go into much more detail. The NRC
process is divided into two parts: plant specific and
generic. We had a survey which ultimately culminated in a
report, NUREG~1409, entitled Backfitting Guidelines, which
was iessued *this year.
The utility representatives were sent copies and a
lot of material in that report is reflected in this section
Perceptions of Licensees. Then I will discuss recent
initiatives and what we plan to do in the future.
Backfitting is reasonably well defined, and I know that
Marty Malsch will have a better definition. But in general,
it’s a process by which we decide whether to impose new
requirements.
Backfits are expected to occur and they are
inherent in any regulatory process. The purpose of 50,109

is to assure that if you're going to have a backfit, that
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you have a formal systematic review, and there’s categories.
Backfits can be necessary for public health and safety or to
ensure compliance with rules and commitments. This also
includes such things as defining or redefining safety, which
isn‘t used too often, or it might be a cost-justified
substantial safety improvement.

It’s a process unlike most other rules that's
imposed on the NRC. Now, I mentioned that there are two
categories: plant specific and gereric. We have & manual
chapter which is an internal document used by the iiRC to
govern how plant specific backfits are handled. That's
Manual Chapter 0514, which is printed in the backfitting
guideline report, NUREG~-1409.

For generic backfits, we alsc have procedures and,
in addition to otﬁor reviews, these backfits are reviewed by
the Committee to Review Generic Reguirements. Carl
Paperiellc mentioned that he had been the regional
representative., I was a rember of the “ommittee for a
number of years, and other pecple here in the audience are
familiar with it, Jack Heltemes has a very close
relationship with this Committee for a long pericd of time.

We discuss these separately because the procedures
are separate. Now, with respect to plant specific backfits,
and now I'm speaking parochially in terms cof the ALOD

Cffice, the Director of AEOD has oversight, and this
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in¢ludes such things as assuring adequacy of regional and
office procedures and conducting training, and we inform
licensees of the program, and one way that you were infor.sd
was this NUREG-1409 report, and wa conduct annua.
assessnments of these office and regional programs.

However, the plant specific backfits themselver
ate not imposed by AEOD and on a specific backfit are not
reviewed and/or approved by us either. So that’s the AEQOD
resporsibility and training role.

In your handout is a more complete definition of
the backfit, and it's more or less taken -~ is that in
focus? Does that look oksy? Okay. The definition of a
backfit is a modification or addition to a structure, systen
or component, or to the design approval, or to the
procedures or crganization of the plant. It can come from a
new or amended rule or imposition of a nev or different
staff pesition,

Now, historically, there’s been a backfit rule for
a long period of time, at least 20 years cor on the order of
20 years. The latest version of the backfit rule came in
19885 wit. some guidance. However, it was vacated in 1987
because of differences of opinion on how costs can be
considered. So a revised rule was issued in 1988,
challenged again, and upheld this time.

This backfit rule applies both to generic and
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plant specific actions. Now,
power reactors and it applies
on licensees. A good example
pursiant to NRC policies that
rule is the latest version of

After many years of

10
the backfit rule does apply to
to positions that are imposed
of a rule that was issued
did not fall under the backfit
Appendix K,

research and spending a lot of

money and reconsidering what was issued in the early 1970s,

the NRC issued a revised Appendix ¥ which would permit, not

reguire, licensees to use best-estimate technigues in

analyzing the lcss of coolant

accident. But you didn’t have

to use it. S0 the rule was issued as not a backfit because

it wasn’t imposed.

It applies to mandatory changes. Now, reductions

and requirements are troublesome, and at this point I can

discuss another issue which is troublesome, which is in

front of the CRGR this moenth.
ruie on Appendix J was issued

public comments. The package

As you may know, a proposed
a few years ago, We have

has all been tied together

neatly. Now we're trying to decide whether to issue this

version of Appendix J in final form.

It amounts to a considerablie streamlining and

updating and incorporates the

latest national standards

recommendations, revised guide which picks up most of the

national standards, and it makes good sense. 1It’s

modernization of a 20~year-old regulatory policy. But how
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do we require it? Can we reguire it? Is it a substantial
improvement in safety?

It’s hard to say numerically in terms of risk that
it’s a substantial improvement in safety. The gquestion
we're facing this month and the next month or so is actual
streamlining, improving the predictability and uniformity of
regulation, is that, in and of itself, a substantial safety
benefit.

I don’t know how this is going to turn cut, But
it’s a troublesome thing and we’'re not sure how we're going
to deal with it. Now, all backfits require a justification.
As 1 mentioned, in some cases, you den’t have to do cost
benef.t in terms of compliance or adequate protection or
defining or redefining safety, what constitutes adequate
protection, and the backfit rule does not apply to
information regquests.

On information requests, as you know, if you're
from industry, you have received these notorious 50.54(f)
letters, and they always have the ominous and threatening
things about the modifications, suspending or revoking ycur
license, which is intended, among other things, to get your
attenticon, Now, the reguests for information themselves are
not backfits, but we do know that they impose a burden,

I talked, during one of our CRGR visits, to a

plant that said that the cost of doing the response to
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pick up NUREG~1409 and that includes it,

Now, with respect to these plant spec’fic
backfits, people involved from, say, from the field or the
region or the NRR Office, at all levels responsible to
identify an action as a proposed backfit. You're supposed
to complete a regulatory analysis or a documented evaluation
before you communicate this backfit.

Licensees, you have a right to claim that a
certain action is a backfit if it wasn’t jdentified. You
have a right .o appeal. Of these rights, you could say you
could =~ with respect to your claim of a backfit, with
respect to meeting the criteria, you can appeal the proposed
backfit, request a modification or withdrawal, and the
normal levels of appeal are through the region, NRR, and
ultimately, if necessary, the Executive Di.ector,.

That last item is one of the problems that
licensees have had, is that the appeal in some cases
appeared or, in fact, is through the same channel that
imposed it in the first place, If you want to pucsue this
during the meeting in discussion with the panel, maybe that
would be a good thing to do. The final authority is with
the Executive Director.

Now, turning to the other topic, generic
backfitting, the CRGR charter, which is included in NUREG~

1409, says that the purpocse of the CRGR process is to
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eliminate unnecessary burdens on licensees, reduce exposures
of workers to radiation, and to cunserve NRC resources while
ensuring at the same time the public health and protection,

This Committee is a single agency-wide point of
review for all generic correspondence that requires action
from power reactor licensees, and the membership is shown
from the various offices. The Chairman is the Director of
AEOD. At present, the regional representative is from
Region II, lLuis Reyes.

I should mention that the members are appninted by
the Executive Director and the General Counsel concurs for
the ODC member. These pecple, once they’'re on the
Committee, represent themselves w.th their experience either
in reactor safety or in the legal aspects of reactor safety,
and they <o not represent their office,

The Committee will have its tenth year anniversary
next year. It was established in November 1981. We work by
charter. It was established under the specific review of
the Commission. We'’re currently on Revision 4, We're
getting ready to make a Revision 5 to our charter to try to
pick up some motion of the safety goal, but the charter and
all of its revisions have to be reviewed and approved by ..e
Commigssion itself.

Now, what do we do to accomplish? We prepare

staff papers that propese adoption of rules or policy
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statements; staff papers discussing new rules, including
advanced notice of rulemaking: propose new or revisea
regulatory guides and review plans and technical positions:
propcese generic letters, multi-plant orders, show cause
orders, and generic 50.54(f) information requests; propose
bulletins, new or revised standard and specs, or any other
correspondence, including a NUREG report, to licensees which
may reflect or interpret new generic NRC staff positions.

This is a very broad charter, all sorts of
incoming information., Now, what we like to have in the
opening statement, 2% words of less for any new position, is
what’s the safety problem that you’'re trying to sclve. 8o
that is our focus, and we ask does it enhance safety. If
it’s not required for adeguate protection or compliance or,
in rare instances, defining or redefining adequate safety,
i® there a substantial safety improvement and is the cost
justified.

It’s a locphole for emergency action, which is
very rarely used, and for urgent matters we cculd have a
special meeting in two days. Routine items, we meet twice a
month, 80 we can usually take care of anything in two to
four weeks. We do issue an agenda and background material.
We have substantial oral justification, as well.

Most of the material that we get is regarded as

pre-decisiocnal. It freguently gets modified after our
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meeting. S0 as a result of this pre-decisional, meetings
are closed, What we do is recommend and officially we
decide nothing. We recommend. The obvicus things you can
approve, disapprove or revise the incoming material.

Ye can also reqguest, and we have done this,
additional information from the staff or industry before we
make up our minds. Once we issue our report through meeting
minutes, then the incoming proposing office would indicate
to the EDO whether there’s agreement or disagreemcnt., The
office doesn’t have to agree and at times doesn’t, and it
would be up to the Executive Director to decide.

The AEOD has two staff penple =~ Jim Conran is one
and Dennis Allison is the other -~ who are secretaries for
the CRGR and they prepar: minutes. And when the minutes are
complete and the action is complete and it’‘s no longer pre-
decisional, the minutes are put in the public document
record.

Now, what sort of information do we get coming in?
We get the proposed requirements. This could be like, for
example, a proposed rule; a supporting document justifying
the need perhaps: the method and schedule of implementation:
the regulatory analysis; which category of reactors does it
apply to; and, a very recent change, what are the safety
goal considerations.

We’ve had little experience with this last item,



-

10

11

12

13

14

18

16

17

i8

19

20

21

22

23

24

25

17
In fact, we haven’t ye\ modified our charter to take ~are oi
it., But as time goes on, ve'll figure out exactly how we're
going to deal with th2 eifety goal considerations relative
to a package. It appears that this would only apply to
those itums that are imposed under the category of
substantial safety improvement.

Now, we have some examples on Slide 19 of typical
CRGR recommendations, and we can have -~ we can recommend
against something, we can reduce the scope, expand the
scope, or other. WwWe do all of these at one time or the
other. In fact, if you turn to Slide 20, you see some
examp'es where we¢ had favorable recommendations. A proposed
rule change, soon to be final rule change, we'll be
considering that in the next few weeks; 50.61 on pressurized
thermal shock and shutdown margin, testing of motor operated
valve and service water system.

We also list the basis for which the proposed
action was justified. There are some more tavorable
recommandations on Slide 21, which I won’t go through. You
can read them. Now, let’s look on Slide 22 at some licensee
concerns that emerged from surveys that were done on
backfitting and also, as Carl menticned, the regulatory
impact.

But the number and overall burden of recent, and

recent in this context is in the last two or three years, is
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of concern to many licensees. There was a concern or a
perception that the cost and schedule impacts were often
thought to be inadequate. This one is of particular
interest, and I think as we 3it rere, or stand, as the case
may be, there’s a briefing to our Commissicn by Tom Murley
on behalf of NRR and Bert Davis, who is the responsible or
the Chairman of the regulatory impact survey, mentioning,
among other things, the topic of cumulative requirements.

I think this second bullet and cumulative
requirements are really getting in to the same matter. That
is things accumulate, how does one put the proper
perspective and do the right things first and in the right
priority. Sometimes the basis for issuing requirements
invelving backfits is nnt clear to licensees. I think fair
statement, I‘d hope that you’d notice improvament lately, in
particular on bulletins.

Licensees, fourth bullet, believe that use of the
backfit rule is not encouraged, This perception was a
little vague. I think that when pe.ple, in particular NRR,
prepare bulletins, they are quite sensitive of the need to
categorize or classify the action of the bulletin., If it’s
a compliance bulletin, which it is usually, then the
analysis of why it’s comgpliance, I think, is being done
better now.

Some: 7 very hard to deal with is the question
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of retaliation, which is kini of a poorly defined term, if a
backfit claim is filed. When we first started reading this
aid listening to it, it’s hard for me to believe that
retaliation. in fact, is real. But the more I discuss this
informally with industry in the subtler forms of retaliation
is == I guess it’s maybe more real than I thougiht at first.
At any rate, it’'s a fear that licensees expressed. Whether
it’s justified or not is not clear,

I mentioned the perception that the appeal process
is not independent because it involved the same individuals
that imposed the reguirement. I think to a degree that’s
true, but as you werk your wvay up through the chain, the
management people will become less and less involved and
less and less familiar with it in the first place. S0
there’s at least a degree of independence.

The last bullet is many licensees believe that
beth the NPC staff and licensees could benefit from more
training, Well, we’‘re here today. I think internally we
have a reasonable amount of training for the staff on
backfitting, and maybe more of these workshops more
frequently would be helpful,

On 23, we have been giving presentations to
Regional Headquarters Offices, both last year and this year
in the program. We did a survey in 1989 to get your

perception, whereupon 14C9 was issued. We had added to
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generic correspondence the basis for issuance. I think this
is relatively new., We talked about the impact a little bit,.
To a degree, the regulatory impact survey and the
backfitting guidelines to agree and are somewhat in
congruance.

The SALP revision in May 1990 to eliminate
responses to NRC initiatives may be helpful, and, as I
mentioned, NUREG~1409. Now, in the future, I think we can
have more workshops like this. Whether we have regional or
have one in Headquarters, I don’t know. We certainly would
have more workshops internally with our own staff. The
third bullet, like I said, is being discussed as we sit here
on cumulative impact. I know that Dr. Murley is very
concerned about this question and wants to construct and
formulate a program of how we can better deal with the
cumulative impact. A subset of that is prioritization.

We are into Revision 5 of our charter. We would
like to pick up cumulative impact as a review matter. It
will take work to figure out how to do it. We can consider,
it’s not a very popular subject right now, on the need for
revision to ,109, but if it‘s something that’s appropriate,
we can certainly consider it.

Questions? If you have a guestion, please use the
mike, if you would. Go ahead.

MS. SOODMAN: Lynne Goodman, Detroit Edison. I
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have two questions. One is if the CRGR recommends against
an item, have any of those still be issued?

MR, ROSS: We recommended ~- we sent a note to the
EDO that said don’t do it, and the ENO then listened to the
other oifice and on balance said sorry, going to issue it
anyway. Jim, I don’t think so. Do ycu remember any?

MR, CONRAN: [Inaudible.)

MR. ROSS: Usur'ly 1t‘’s a matter of trying to
avoid confrontation., Usuvally the sponsoring office tries *o
take pack our negative thoughts and redo it, rather than
have a confrontation at the higher level.

MR. STENGER: Denny?

MR. ROSS: Sure.

MR. STENGER: My recollection ==

MR. ROES: Did you get his name?

MR, STENGER: Dan Stenger, NUBARG. 1It’s my
recollection that CRGR may have recommerded against
[inaudible.]

MR. ROSS: Maybe you didn’t hear it. Jim said no,
we didn’t.

MR. CONRAN: No. We recommended approval
(inaudible. )

MR. ROSS: Okay. You had another question.

MS. GOODMAN: Thank you. My second question is do

plant proposed tech spec changes, other than standard tech
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specs, go to CRGR ever? We’ve been hearing more about that
from our Project Manager; when we propose a tech spec
change, that he says, well, this really woulid affect
different other plants, too; this will have to go to CRGR if
you want it. Does it really have to?

MR. CONRAN: [Inaudible.)

MR. PAPERIELLO: [Inaudible.)

MR. CONRAN: Generic tech specs [inaudible.)

MS. GOODMAN: My question was regarding plant
specific.

MR. PAPERIELIO: Plant specific, CRGR does not
(inaudible) plant specific, except [(inaudible.)

MR. STENGER: Just a point of clarification. The
CRGR reviews only generic correspondence or generic
documents. So they will not get involved in plant specific,
unless it’s specifically requested [inaudible.)

MR, ROSS: There have been a few cases, and Dan
Stenger, by virtue of triggering them as a representative of
NUMARC, where the EDO has asked us to review some appeals,
Maybe when it’s his turn to speak, he can say a little more
about those. Other guestions?

[(No response. )

MR. ROSS: Okay. We’re running along right
smoothly. I think wnat we'’ll do, rather than take a break,

is we’ll go ahead and go into the topic Legal Aspects of
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Backfitting., Tha first portion of this is the NRC
perspective of issues, and Marty Malsch from the Office of
General Counsel will give his presentation.

MR. MALSCH: Today I’l1 provide a legal
perspective on the purpose of the backfit rule, which is
found at 10 CFR Section 50.109. I’l]l briefly summarize the
regulatory history of the rule and discuss very briefly what
NRC must do to comply with the requirements of the rule.

Finally, I will discuss a little bit some of the
backfit implications of generic letters which regquest
information, usually pursuant to Section 50.54(f). I won'’t
discuss today the backfit provisions which apply to design
certifications under new 10 CFR pPart 52, but if anyone has
any questions about those, I can attempt to answer them.

The backfit rule represents the agency’s method of
assuring that backfits are not implemented without due
consideration of their relationship to safety and their
impact on licensees. Early in the history of nuclear power
reactor regulaticn, there wasn’t very much concern about
backfits, but in the late 1960s, as the number of
applications increased, concerns about imposition of safety
requirements and regulatory consistency arose.

To address these concerns, in 1970 the then=Atomic
Energy Commission adopted what was the first backfit rule,

also found at Section 50.109. It was published on March 31,
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1970. The rule is somewhat similar to the current rule, It
indicated the Commission may require the backfitting of a
facility if it finds that such action will provide
substantial additional protection which is required for the
public health and safety or the common defense and sccurity.

Backfitting in that rule was simply defined as the
addition, elimination or modification of structure, systems
or components of the facility after the construction permit
has been issued. The Commissi: also indicated at that time
that it had the right to ask and require licensees to submit
information on additions, eliminations or modifications to
structures, systems and components of a facility.

In the late 1970s, the NRC, which had since
succeeded to the AEC’s regulatory functions, embarked on an
effort to reexamine the backfit rule. In 1983, it published
an advance notice of propcsed rulemaking and, in 1984, a
proposed rule was published. The final rule was publishecd
in 1985. The 1985 rule and its statement of considerations
are reproduced in the backfitting guidelines, NUREG-1409.

There was no finding as a part of the backfit rule
that prior backfitting had caused any sort of safety
problem, but there was a finding, as a basis for the rule,
that there was a need to better manage the backfitting
process, a need to better manage the process whereby safety

requirements were being imposed.
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The Union of Concerned Scientists appealed the
rule to the U.8. Court of Appeals on the hasis that the m .e
impermissibly allowed the agency to consider cost in making
safety judgments, and the case became the first occasion in
which, in the history of NRC regulation, there was actually
raised a legal question of the role of costs in making
safety decisions.

The U.S., Court of Appeals, District of Columbia
Circuit, rejected the UCS’ position that costs could never
be a factor in making safety judgments. Instead, the Court
accepted the NRC’s central proposition that it c¢ould, when
adequate protection of the public health and safety or
regulatory compliance were not at stake, consider safety in
cost tradeoffs.

However, the Court vacated the 1985 rule because
of an ambiguity in the explanation for the ruls regarding
consideration of costs in defining and redefining what is
meant by adequate preotection of the public health and
safety. The Court pointed to passages in the statement of
considerations which the Court believed allowed the
consideration of costs in the establishment of the adeguate
protection standard.

Therefore, the rule was vacated and sent back to
the Nuclear Regulatory Commission feor correction. 1In

response to the decision, the Commission modified the rule
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to make it very clear that costs would nhot be taken into
account when the backfit was either necessary to protect the
public health and safety or the common defense and security,
Or were necessary to assure compliance with NRC
requirements,

A modified proposed rule was published in 1987 and
the final rule was adopted on June 8, 1988, Now, that final
rule, along with its preamble or statement of
considerations, is alsoc contained in the NUREG-1409
backfitting guidelines.

The Union of Concerned Scientists again appealed
the rule to the U.S. Court of Appeals. O©On this occasion,
the Court upheld the rule in its entirety. That 1988 rule,
as upheld by the Court of appeals, is still in effect today.
I should add that the rule reflects a two-stage approach to
safety and the consideration of costs.

The two-stage approach to safety is as follows.
The NRC is required to assure that there is a level of
protection which is adegquate. That is sometimes phrased
different ways. No undue risk, adeguate protection,
basically amounts to the same thing. It’s a minimum level
of safety.

The backfit rule goes on to say that the
Commission may ask for more safety than what is minimally

required for adeguate protection. It may ask for
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incremental safety improvements beyond the minimum
necessary. The c¢wo~-stage philosophy is such that costs
cannot be considered in defining what is adegquate protection
or in assuring that there is a level of protection which is
adeguate, but that costs may be considered in adopting
incremental safety improvements beyond that.

Now, how does the NRC today apply the backfit rule
in evaluating a proposed agency action? I believe it’s
probably the easiest to understand the NRC’s compliance with
the backfit rule as a series of steps which the NRC must
traverse in imposing requirements. The first step is to
define the proposed action, the proposed agency action, and
then to determine whether it meets the definition of backfit
in the backfit rule.

There are essentially three parts to the
definition. The first is there must be an NRC-required
modification or addition to structure, systems and
components, design, procedure or organization for a nuclear
power plant. The second part of the definition focuses on
whether there has been a change in a Commission requirement
or a staff position. Thirdly and finally, the rule requires
that the change occur after issuance of the construction
permit for plants issued permits before October 21, 1985;
otherwise, in general, after issuance of the operating

license.
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1f the proposed agency action meets the definitien
of backfit as defined in the backfit rule, the next step is
to determine whether one of the three exceptions in the rule
might apply. If they do, if the exceptions are applicable,
then a backfit analysis and a backfit finding need not be
made. The three exceptions are, first, those modifications
necessary to bring a facility into compliance with the
license or rules or orders of the Commission or into
conformance with written commitments by the licensee.

The second exception is a regulatory action
necessary to assure that the facility provides adequate
protection of the public health and safety and is in accord
with the common Jd2fense and security. The third exception
is a regulatory actien which involves defining or redefining
what level of protection of the public health and safety or
the common defense and security should be regarded as
adequate; so-called defining or redefining adequate
protection and such.

Now, the NRC’s determination and conclusion that
one or more of these three exceptions apply must be set
forth in a documented evaluation that serves as a basis for
the finding. So if the proposed NRC action meets the
detinition of the backfit rule and does not fcll within one
of the three exceptions I just discussed, then the backfit

finding applies and a backfit analysis must be prepared.
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The purpose or function of this analysis is to
demonstrate that the standard in the backfit rule has been
met:; namely, that there is a substantial increase in the
overall protection of the public health and safety or the
common defense and security, and that the direct and
indirect costs of implementation for that facility are
justified in view of this increased protection. This is a
two-step process.

NRC must first show that there is a substantial
increase in protection. If the NRC canrnot show this or find
this, the bacxfit cannot be imposed and there is no
consideration of costs and benefits necessary. Thus, for
example, a backfit which would result in a net cost savings
may still not be imposed if it will not result in a
substantial increase in overall safety.

1f, however, it is shown that the backfit will
likely result in a substantial safety benefit, then the
backfit analysis must proceed to consider costs and
benefits. In doing so, the Commission may consider all
information available teo it, including, but not necessarily
limited to the factors specifically listed in the backfit
rule.

But the analysis need not address each and every
one of the nine factors in the rule. Only those which are

relevant and appropriate to the proposed backfit need be
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addressed. Also, an actual mathematical cost benefit
analysis or ratio is not reguired. So a strict cost benefit
analysis need not be performed. The NRC is free to consider
non-quantifiable impacts and values in determining whether
the costs of imposing the backfit is justified.

The standard is really whether the costs 2f the
backfit are justified in view of the benefits, the concept
being not necessarily that there is a defined cost benefit
ratio, but that there is a reasconable relation between cost
and benefits.

Before ending, I want to address a subject which
was raised by several utilities in their responses to the
1889 NRC survey on backfitting, particularly whether the
backrit rule is applicable to a generic letter reguesting
into;mation pursuant to 10 CFR 50.54(f). It has always been
our office’s position that a properly formulated information
request under 50.54(f); for example, in generic letters;
that these requests are not backfits within the definition
of the backfit rule.

As I pointed out, the legal definition of backfit
is essentially an NRC-required change or addition to a
nuclear power plant’s system, structure or component,
design, procedure, or licensee organization. By contrast, a
properly formulated generic letter which asks for

information does not involve such NRC mandated changes.
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Thus, information requests as such are not subject to the
backfit rule, but they are, however, subject to a companion
provision which requires that there be some consideration of
the burden imposed by the information request, and there is
a standard for this set out in 50.54(f).

I want tn emphasize that Section 50.54(f)
information requests and generic letters must be properly
formulated as a request for information. Generic letters
cannot direct licensees to take any particular aclion; for
example, modify a facility. They may only ask licensees to
respond to requests for information. But it is acceptable
for a Section 50.54(f) reguest to require licensees to state
whether or not they intend to undertake a certain course of
action recommended by the NRC in the generic letter.

It‘s also acceptable, in our view, to require
licensees to provide information regarding che basis for not
implementing a course of action recommended by NRC, so long
as the course of action is not actually being imposed in the
letter. Such requests for information are acceptable under
the rule and the statute because the licensee’s answers will
be used to determine whether additional action must be taken
by the NRC under the backfit rule.

Now, we recognize that 50.54(f) information
requests can be burdensome and impose substantial resource

costs on licensees. However, the Commission was clearly



10

<% |

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

aware of this impact, and, therefore, as I suggested,
require that such regquests be accompanied by a statement
setting forth the reascns for the information in order to
assure that the burden to be imposed on respondents is
justified in view of the potential safety significance of
the issue to be addressed in the regquested information.

This statement of justification must also be
approved by NRC management. The only exception to this
requirement that there be a justification is where the
information is necessary to determine whether the licensee
is in compliance with his current licensing basis.

Now, it’s been suggested that a distinction should
be made between providing existing information to the NRC as
opposed to generating new information in terms of
determining the burden in responding to 50,54 (f) information
requests. Whether the regquest is justified turns on tae
burden; that is, the cost to the licensee of responding to
the regquest; that is the consideration., 1If the NRC
statement justifying the 50.54(f) regquest is properly
conducted, any higher costs necessary to genera as opposed
to collecting the information would be considered in
calculating the costs, but it’s still an information request
and still subject to 50.54(f) as opposed to the backfit rule
and the backfit standard itself.

I hope that these brief remarks will prove useful
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in understanding the backfit rule and our practice in
complying with it, and, of course, I’m here and available to
answer any gqguestions which you might have.

MR. PAPERIELIO: Questions for Mr. Malsch?

MR. SHARKEY: Tom Sharkey from Union Electric.
wWhat if, in a generic letcer response, the licensee responds
that a modificat.on is not required and provides some
justification to that? Subsecuently, the staff does not
like the justification. What'’s the process then?

MR. MALSCH: At that point, if the staff wanted to
proceed, it would have to actually impose the requirement.
At that point, the backfit rule would apply.

MR. SHARKEY: And what would be the method of
imposition?

MR. ﬁALSCH: Well, it could be any number of
things. The most likely thing would be, if we’re talking
about a plant specific backfit, it would be some sort of
order directing the licensee to comply with some requirement
set forth in the order. You could raise a backfit issue at
that point. You can request a hearing. There are any
number of appeals available. But at that point the backfit
rule would apply, at the imposition state.

MR. SHARKEY: Okay.

MR. PAPERIELIO: Before you leave, and maybe I’ll

ask Richard Barrett, the Mark I event; isn’t that an example
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here?

MR. BARRETT: 1I’m Richard Barrett with the NRC.
Yes, I think that would be an example. In that particular
case, there was -~ I don’t believe there was a generic
letter, though, in that case. What was done there was that
a plant specific analysis was done for a number of Mark I
containment plants in which the licensee had expressed a
reluctance to voluntarily put the Mark I vents in. So I'm
not sure that that applies to the gquestion.

MR. CONRAN: There was a generic letter issued for
the Mark I containments. The CRGR reviewed it and
essentially agreed that the staff’s evaluation, that it was
justified. The Commission had a little different reaction
to it and they -~ what they said was that in order for the
staff to impose the proposed modifications, if the licensees
didn’t volunteer to do it, then the staff would have to do
plant specific analysis.

MR. ROSS: Which was done, right?

MR. BARRETT: Well, a plant specific analysis was
done for a number of Mark I containments. Follewing that
analysis, many of them volunteered to put iin the fix. Now,
there were several examples of utilities who decided that
for technical reasons they did not want to put in the fix
and they appealed to the NRC. I’m not familiar with the

mechanics of how far up the appeal process went, but after
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some several rounds of technical analysis, a letter wvas
issued to those licensees telling them that we were about to
issue an order,

At that peoint, all of those licensees decided to
put the fix in and there was no order issued. But that was
the process that was being followed at the tire.

MR. CONRAN: I think there’s another possible
outcome to the guestion this gentleman posed for generic, a
new generic requirement. A licensee can argue that scme
aspect of the backfit evaluation doesn’t apply to his plant.
For example, if he argues that the staff’s average cost
estimate that justifies a generic requirement is ten times
less than the cost in his plant, and, therefore, it’s a
cost-justified backfit, that it would not apply. Then the
staff could make a finding on a plant specific basis. I'm
not sure how often that happens, but that’s another
conceivable outcome. If the staff is not convinced by the
specific licensee’s arguments that it doesn’t apply, then
they can go the route to impose it. But a possible outcome
is that some aspect of a generic analysis does not apply to
plant specific. But that’s not the case for adegquate
protection, certainly for the cost-justified safety
enhancement. That’s a possible outcome.

MR. MALSCH: That’s actually a good point.

Generic backfitting analysis associated with a generic staft
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position are not binding on anybody. 1I1f anybody feels that
they don’t apply, then you can argue that.

MR. BISHOP: This is Bob Bishop., If I can go back
to hardened vents for a moment, just to give you the latest.
The New York Power Authority has determined that they do not
believe that it should apply to them aiid they have rejected
the staff’s suggestion that they voluntarily implement it.
80 that process is in play now.

MR. SHUKULA: I have a guestion for Mr. Malsch.
Girija Shukula from Detroit Edison Company. It looks like
nost bulletins and generic letters are following under the
compliance exception of 50.109. Yet, compliance to existing
regulation is kind of a loosely defined term. We have
experienced that sometimes new requirements looking like
backfits are kind of sneaking into the generic letters ana
bulletins. 1Is there anything being dcne to prevent this
occurrence or are all these generic correspondence receive
full-fledged CRGR review for backfit or just a notice
sufficient to say that these are for compliance with
existing regulation, and, thus, they do not need any backfit
analysis?

MR. MALSCH: I need to answer that in two parts.
First of all, in a strict sense, a bulletin or information
request is not literally subject to the backfit rule, It'’s

only subject to the 50.54(f) type standard. However, at
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least recently, pecple have been implying the backfit rule
in advance in a way to start looking forward to the possible
imposition of regquirements.

S0 that when you’re asking about a request for
information, at least it’s not, at least strictly speaking,
relevant to ask about compliance with the regulation,
although since we’re looking forward to possible backfits,
that’s a practical consideration.

In terms of that practical consideration, I think
that these things do get a review. I don’t think it’s ‘just
a quick lcok=-see. I think there is an effort to make sure
that if the compliance exception is invoked in connection
with an information request, looking forward to a possible
backfit, that that exception is well founded.

MR. SHUKULA: Do they get full review or just a
cursory review?

MR, MALSCH: I don’t think it’s cursory. I think
it’'s a pretty careful review. There'’s a lawyer on the CRGR.

MR, ROSS: Let me respond to that. I think
bulletins, and especially bulletins listed in the excepticn,
get a very detailed review. There are some what I would
call -~ it’s almost housekeeping. It’s important, but it
doesn’t go to the scope of the action. For housekeeping, a
lot of the shalls, musts, and wills have to be watered down

a little bit and made into should and you are requesting and
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80 on so that like =-- inevitably, some of them creep in and
they get through the CRGR, and those have to get modified.
I think that’s important from the legal perspective, but it
doesn’t change the course of action.

If you had a - it’s not unusual to say you are
requested to check the weight at which an active trip
breaker would trip, make measurements on a certain class of
trip breaker, measure closing time on valves. You're
requested to do a nuaber of things. Most often the reason
is listed as compliance.

We spend more time discussing the safety problem
as to why this should be done than we do for the basis of
the compliance, but we do lock for both. 1In every piece,
we’ll be asking if the licensee comes back =-- he does not
have to do these requested actions; they are requested, not
conmanded -- you ask the sponsoring office, are you willing
to issue an order, a plant-specific order to require the
action, the licensee says no?

That'’s important to CRGR. Almost invariably, they
say, yeah, if they don’t do it, we’ll order them to do it.

MR, SHUKULA: S0 is there any talk of providing
the summary of that kind of analysis in the generic letter
itself or bulletin so we would know what was ==

MR. ROSS: I mentioned that the bulletins or

generic letters had been defective in the past because the
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basis for the action was not clearly stated. That is
supposed to be getting better. If it’s not, if you get a
bulletin or a letter and it’s a very vague and fuzzy
justification, certainly the CRGR would like to know that.
It shouldn’t have gotten through us in the first place.
We’d like to know about it if it’s not werking.

MR. SHUKULA: Generally, the example that we have
been given in the NUREG is basically the wording we get in
the generic letters, generally, and for not requiring
backfit analysis. So can we get something more than this?

MR. ROSS: We can try ocne of the things that -~
and maybe after we hear from Bishop, we can pursue it a
little more. One of the kiggest problems, and this is what
Mr. Conran has pointed out on compliance, are you trying to
bring a licensee into compliance or are you trying to ensure
continued compliance. There’s a slight difference in
phraseology, but if you bring him into compliance, then it’s
a finding that you’re not in compliance.

But if you want to assure continued compliance,
that’s a lot -~ that’s more imprecise and it’s sort of big
enocugh that you can drive a truck through that. But
bringing into compliance is very clear.

MR. MALSCH: Another panelist here had a comment
that he wanted to make.

MR. BERLINGER: 1I’m Carl Berlinger, Chief of
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meetings, discussed just exactly this issue. The CRGR
normally reviewed bulletins and generic letters and they re-
reviewed them. The finding was that something like 17 of 17
bulletins and generic letters that had been issued over the
last 18 months were compliance, weren’t done under
compliance exception.

S0 the Committee discussed whether or not they
were over-using or not applying the compliance exception as
it was intended to be applied. The exception sort of
denotes that maybe fewer, a smaller percentage would be in
compliance under the compliance exception. So they had a
serious discussion about this and guestioned whether we
should change our internal process or scmething.

One idea that is being considered 1s to issue the
documented justification with the bulletin or generic
letter, That is one thing that is being considered in
connection with the changes resulting from this. 8o I think
the answer to your question is i{t’s not done lightly. The
compliance determination is not deone lightly. 1It’s thought
and then re-thought and re-discussed, but basically, no:
there is not much more evaluation in the bulletin or generic
letter.

But the documented justific tion doe. not have to
be as thorough as the backfit evaluation for a cost-

justified safety enhancement.
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MR. SHUKULA: Thank you very much.

MR, ROSS: I think what we will do at this point
is take a break, hear from our other two lawyers, and then
reopen this type of questioning after we’ve heard from
Bishop and Stenger. Let’s taie a 15 minute break now.

(Brief recess.)

MR. ROSS: We're geing to continue with our
discussion of backfit perspective. The next speaker on
behalf of NUMARC is Bobk Bishop.

MR. BISHOP: 1’11 beg your indulgence to begin.
I've had a cold for a couple days, so I went ocut to
homecoming this last weekend at my daughter’'s college and
sat in the rain. The good news is we got to see a winning
football team for a change. I didn’t go the Navy game. §5o
I think I'm successfully turning the cold to pneumenia,
wnich the doctors tell me they can do something about. §o
if I start to sneeze and cough, I beg your apology ahead of
time.

What I’'d like to do is address myself to three
misconceptions, two of which have to do with the speaker
that you’re going to hear this afternoon, Frank Spangenberg,
who was clever enough not to be here because he might have
guessed I was going to talk about him. He warned me that he
was going to come with a catalogue of lawyers jokes. So 1

wanted to quickly set the record straight.
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Frank and I go way back. We were in submarines,
and the first misconception I’'d like to dispe. is we were in
submarines together just after they figured out what wood
wasn’t going te work and they went to steel. The second one
of which is our individual and collected antics at the Naval
Academy did not serve as the storyline tc the Breakfast
Club, if any of you saw that. The third one, on a slightly
more significantly serious note, I want % talk about
geneyvic communications.

This is the side of the, if you will, backfit
issue, the ongoing regulatory environment, where most cf you
folks live day-to-day, that we at NUMARC hear and get
involved most often with. I want to just pick up on a
couple of things that Marty said and go a step further on
what ga2neric communications are and, frankly, what they are
not.

What they are is a mecl inism by which the NRC
informs licenstes of areas in which they have concern.

There are fundamentally three types. A lot of this is old
hat, but the point I want tc emphasize is they’re no
different in authority. They may be different in degree,
but they’re no different in their fundamental legal basis.
The three kinds, of course, are information notices, generic

letters, and bulletins.

The difference between them is the subject, if you
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. 1 will, the rieeds of the agency to communicate its responses,
e the timeliness, the immediacy of the issue, and the safety
3 significance of the issue. They will use one or another of
- tlvse mechanisms as they deem appropriate.
5 What they aren’t, as Marty mentioned, is
6 requirements. They are requests, they are guidance, they
7 are not requirements. Let me just step back a step so you
8 can understand my logic in getting to that point. For those
9 of you who were once frightened by the thought of going to
i0 law school, 1’11 give you a couple of references, but no
11 tests will be given,
12 I go back to the NRC’s basic authority to do what
. 13 it does, and that relates to the Atomic Energy Act, two
14 sections of Section 161, (p) andéd (b). They basically
15 establish the words that we frequently refer to about public
lé health and safety. Under 161, that’s the NRC’s
7 responsibility to do those things which are associated with
18 ensuring the public health and safety is protected, common
19 defense and security. 161(p) specifically gives them the
20 authority tc carry out that mission by issuing rules,
21 regulations or requirements.
22 Section 552 of the Administrative Procedures Act
23 governs all Federal agencies and establishes the process
. 24 whereby if an agency is going to issue a rule or

25 requirement, the process which they must follow, including
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publication . “n’ w. "@. Register sc that the public c¢an
understand wh =~ 0 <+ .y is proposing to do, an
elicitation of ¢ . comment, the evaluation by the agency

of that comment, the reconciliation, and the description of
how they reconciled the basis for the rule, the rule itself,
with a subseguent effective date, unless it need be
immediately effective.

fFecticn 181 of the Atomic Energy Act brings all of
that *L bear recause it says that the agency will promulgate
iules and regulations in accordance with the Administrative
Procedures Act. 8o you‘ve got a nice statutory basis for
the NRC doing what it does, and that also limits the NRC to
what it has the authority to do. These administrative
mechanisms that we refer to generically as generic
communicatiens are the way ihat they provide some additicnal
insight, but, as I mentioned, the authority for all of them
nust come, a; the authority for the NRC does, from the
Atomic Energy Act.

Since they are not promulgated in accordance with
the Adnuinistrative Procedures Act, they are not rules or
regulations, they are not requirements. Remember Marty made
many of those same comments. In the land of Section
50.54(f), the request f»r information, that also cannot
impose reguirements for you to do something other than to

respond. Your response, of course, will be evaluated by the
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staff in determining what, if any, subseguent action the
staff feels is appropriate to take.

Lut the only requirement is that you respond.

They must, as part of that 50.54(f) process, put together a
justification for the purden imposed by asking you to
respond. *s a number of the folks earlier have commented,
they do this ba-xfit analysis because they anticipate the
generic communication may be the subject of an order, if, in
fact, your response is not -+~ if individual plant’s
responses are not satisfactory.

If so, a backfit analysis has to be done, 80 we're
kind of astting a step forward on the process by doing that
backfit analysis at least generically as part of the
consideration of the generic communication issuing. But
just because a backfit analysis is done to support the NRC's
analysis and issuance of a generic communication does not
somehow magically transform that into requirement.

In terms of a simple analogy, if you call a cow a
bird., it still dGeesn’t mean the cow can fly. If you call a
generic communication a requirement, it still isn’t a
regquirement just because you did a backfit analysis, just
because that adds a little bit of luster to the process and
to the communication, 1If it’s a 50.54(f) requirement, it'’s
still not a requirement other than to respond.

That really is all 1 intended to cover. All 1
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want to emphasize is that it's up to you, up to each of you
as the licensees to deternine what proper response you
should make. Recognize that in theory, any generic
communication in which your response is no, 1’'m not going teo
do it, it is going to certainly == 1 think you can expect ==
cause you to be under some greater scrutiny akout what that
means about your plant, what that means about the NRC's
concern for that issue.

But there have been a number of cases, and Dan
Stenger is going to follow me immediately and is going to
talk about the process, the process to appeal, all of which
has to be =~ the first step is your requirement to analyze
what the generic communication reguires == excuse me =- what
the generic communication suggests. I hate to fall into
that trap myself.

If you don’t do that ana. 'sais, if you willingly do
whatever the NRC suggests in a generic communication without
any judgment about whether it’s applicable at your own
plant, you can als¢c be subject to an order from the NRC,
because it may not, in fact, be applicable because 2f your
particular situation,

I know a number of licensees think, well, the most
conservativey course of conduct is to just do what they
recommend. In one degree, that may be conservative. That

may not be prudent. I guess that’s the message l1’d like to
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generic communication suggests, but to determine how and to

what degree it’'s applicable to you to make the tough
decisions about where this should fit and what priorities of
everything else you have to do, and, frankly, be willing to
stand up to the bar if challenged by the staff and be able
to explain why and how you made those judgments,

1f you don’t do that, they’'ve got no other basis
of deterrining what'’s right and appropriate for them to do
either. I think that is your cbligation to yourself. I

think that’s your obligation to the NRC, as well.

Thank you.

MR, ROSS: 1 think we'’ll hold off guestions for
Mr. Bishop until Dan Stenger has spocken, and then we’ll get
a4ll three lawyers together. Dan?

MR, STENGER: Thank you, Denny. 1I’ll be focusing
today on implementation of the backfitting rule since iL was
adopted in 1985, Let me just first say a word of thanks to
the NRC for making the effort to have a forum like this
where we can have a dialogue over issues of application of
the backfitting rule. The first two workshops have been
very useful, and, in that connection, I would encourage your
participation. Please feel free to interrupt me at any time
with questions., The more participation there is from you

folks in the audience, the better this workshop will be.
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My name is Dan Stenger. I am with the law firm of

winston and Strawn ‘n wWashington, D.C. Let me just first
say a word about the name change. Many of you have worked
with us. The firm was known as Bishep, Cook, Purcell &
Reynolds. When I sprang the new name on pecple at the
Region II workshop, I understand there was some confusion,

We had a merger with one ¢f the largest and oldest
law firms in the country, which is based in Chicago,
incidentally, and have taken their name, but we are the same
pecple in Washington as before. We are counsel to NUBARG,
the Nuclear Utility Backfitting and Reform Group, which is a
consortium of 2% utilities, which has closely followed the
NRC’s implementation of the new and improved backfitting
rule.

wWhen the Commission adopted the backfitting rule
in 1985, as Marty indicated, the Commission acted to restore
stability and predictability to a regulatory process that it
all but hemorrhaged with the proliferation of new
requirements in the early 1980s. In 1981, an important
survey by senior NRC management concludei, notwithstanding
the competence and good intentions of the staff, the pace
and nature of regulatory actions have created a potential
safety problem of unknown dimensions,

In the words of the United States Court of Appeals

for the District of Columbia Circuit, which affirmed the
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rule on all counts in a July 1989 decision, the rule was
needed "to systematize and raticnalize the Commission’s
backfitting process." Now that five years have passed since
the rule was put into place, it is well to take a look at
the record on the way the rule has been implemented in
practice.

Let’s first take a look at the generic rackfitting
process. We’ve heard discussion today about the cumulative
impact of generic initiatives on licensees. One can get a
very rough idea of one way of measuring the impact by
locking at the NRC’'s own estimate of the response burden on
licensees. That is to say the burden of responding to major
generic communications.

These numbers are based on the NRC’'s own estimates
of just responding, not necessarily implementing th- sctions
requested. Also what this shows is from the periocd of
October 1988 through mid-September 1990, a periocd of almousv
two years, the total response burden of some 25 major
generic communications, generic letters and bullecins, has
been between 20,000 and 34,000 perscn hours per plant,

This time period does not include the actions
connected with the fraudulent equipment issu2, Bulletin
8805, and its supplements, and the numbers would be much
higher if that were included, obviously. But over this

pericd, as you can see, a substantial burden has been
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imposed on licensees of responding.

This is the response burden only and many
licensees have indicated that they believe the NRC’s
ectimates are too low, Moreover, since many of the generic
letters and bulletins call for long-term continuing
programs, such as testing of service water systems or
testing of motor operated valves, the continuing burden of
implementation is going t¢ be much higher.

The previous slides show that of these 25 major
generic communications, backfitting anaiyses hav.: been
performed for only six. Now, why were these actions not
handled as backfits? There are basically two reasons,

First of all, we’'ve heard a great deal of discussion this
morning about 50.54(f). Many of these generic
communications were handled 2: "information reguests" u.der
$0.54(f) rather than as backfits under 50.109.

Some examples are Generic Letter 89-07 on
vehicular bombs; Generic Letter 89~19 on steam gererator and
vessel overfill protection. 1In addition, the proposed
generic letter on IPEEE is being considered for issuance as
an information request, although the NRC itself has
estimated that the IPEEE will cost scme $1 million per plant
and six person years of effort.

I would note that NUMARC’s estimates of the burden

of substantially higher. This issue of 50.54(f) versus
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50.109 is currently being addressed, in part, by the NRC's
Office of General Coursel. Without belaboring the point
here, it is our position that many c¢f the generic

communications that hkave been handled as information

requests really deserved the more detailed analysis under

50.109.

Carl Berlinger can poke me in the ribs if he wants
to at any point here, but it’s been our view that many of
the generic commnunications are not mere reguests for
information, that they ask in many cases that licensees
implement major new programs; MOV testing, service water
testing; or that they ask for extensive analyses, new
analyses using new criteria, That is to say criteria not
reflected in the plant’s licensing basis.

In these situations, it would seem that the
requested actions are not mere requests for information, but
rather really in the nature of backfitting.

CRGR itself put it best in COctober 1986 when it
ruled that the proposed resclution of USI-846 Scismic
Qualification had to be justified under the standards of
$0.109 rather than 50.54(f). At that time, CRCR stated
"Under the propcsed resolution, the adeguacy of the design
of a licensee'’'s facility would be judged against
significantly different criteria than were used by the staff

in licensing the facility initially."
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These were clearly the type of circumstances
contemplated by the Commission in approving the backfit
rule. Secondly, the time and expense involved in pertforming
the analyses is clearly greater then the information
requests contemplated by the Commission in approving Section
$50.54(f). This is a very important precedent, and we hope
that cnck»and the NRC do not depart from it.

The second reason many of the major generic
initiatives have not been treated as backfits is that they
have been issued under the so-called "compliance exception"
of Section 50.109(a)(4) (i), Examples include Generic lLetter
89«04 on In-Service Testing of Pumps and Valves, Generic
Letter 89~1) on Service Water Systems.

With all due respect, we believe the NRC has
stretched the compliance exception beyond its proper bounds,
The Commission explained the scope of the exception in the
1985 backfitting rule, where it stated "The compliance
exception is intended to address situations where the
licensee has failed to meet known and established standards
of the Commission, New or modified interpretations of what
constitutes compliance would not fall within the exception."

In view of this expression of Commission intent,
we believe the NRC should bear in mind twe important things.
First, before it may invoke the compliance exception, there

must be a known and established standard. There must be an
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explicit regulatory reguirement., Broad standards such as
the general design criteria should not be reinterpreced &~ a
basis for making a compliance finding. Any other reading of
the compliance exception wouid allow the exception to
svallow the rule.

Secondly, a reinterpretation of existing
regquirements can be a backfit, even if the underlying
regquirement stays the same. If the staff now says that more
needs to be done to demonstrate compliance than what we
accepted in the past, that also is a backfit. The
compliance exception has been a matter of a great deal of
discussion at the first two vorkshops. Let me explain in a
little more detail our position in this area.

They were met at the time of initial licensing by
demonstrating that the licensee had done what the staff had
regquired to meet the GDC. The staff reviewed the licensee’s
appreoach to compliance with the GDC and approval was issued
before initial licensing. Now let’s assume that the staff
has reason to believe that its approach to demcnstrating
compliance with the general design criteria reguires change.

The backfitting rule was designed and intended by
the Commission to provide licensees protecticn from such
changes unless they are developed through discipline
decisionmaking by the NRC. As to plant-specific changes,

the rule prevents the staff from requiring the licensee to
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comply with the new staf' position inless the full analysis
in 30,109 is performed.

It is not sufficient for the staff to claim that
the change is justified based upon the compliance exception
because the licensee has already demonstrated compliance
during initial licensing. In other words, the staff may not
move the target of what'’s necessary to meet the GDC and then
claim that the licensee is not on target.

This is what the backfitting rule was intended to
prevent. The compliance exception is properly invoked in
cases where the licensee ig not doing what [t said it would
do to comply with the NRC regquirements, and the staff wants
to compel the licensee to come into compliance with that
licensing basis. T7To interpret the compliance exception
otherwise would render false the promise of licensing
stability embodied in the rule.

Let me just say a few words about the adeguate
protection exception. That seems to be somewhat less
controversial. With resyect to the adequate protection
exception, if the staff believes that licensee action may be
necessary to assure adequate protection of public health and
safety, the minimum level of safety required, then it should
alsc pursue the disciplined approach of 50.109., 50.109 does
not require an analysis where the regulatory action is

necessary to restore the minimun level of adequate
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protection.

But as the Commission pointed out in the 19e8
backfitting rule, this is a rare exception. And that only
nake sense, since to invoke that exception is to say that
the plant is not currently safe. With respect to the plant-
specific backfit process now, as the table shows, there have
been approxinately 20 formal backfitting appeals since the
rule wvas adopted in 1985. By our count, some ten of the 20
were essentially granted with the staff identifying the
matter as a backfit or finding that its position was not
justified, or achieving another mutually acceptable
rescolution.

Three of the appeals are currently pending. These
numbers include cases; for example, two cases recently in
which two licensees challenged escalated enforcement action
for commercial-grade procurement practices on the basis of =~
= on backfitting grounds. As you may be aware, in the face
of arguments by these two licensees that enforcement action
in the commercisl-grade procurement area was essentially a
backfit, the NRC withdrew the violations and imposed a
hiatus on enforcement activity industry-wide.

In addition to these 20 formal appeals, there have
been a considerable number of backfitting issues that have
been raised and resolved informally; that is without resort

to a written appeal.
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suggests perhaps three things., There is a relatively low

number of appeals that have be filed since the 1985 rule,
That suggests perhaps that the rule has brought about
greater stability in the process and that, on the whole, the
staff is doing a Letter job of identifying backfit positions
before they are transmitted.

Secondly, it suggests that many issues are
resclved informally or as technical appeals rather than
backfits, without resort to a formal backfitting appeal
under the manual chapter. Thirdly, it also sugges's that
licensees may chocse not to exercise their rights under the
backfitting rule because ¢f a management decision that it's
not worthwhile or that they are reluctant to do so out of a
concern that the staff might resent it,

Nevertheless, from our experience in working on
dozens of backfitting or potential backfitting issues, there
is clearly still some rocom for improvement in the plant-
specific backfit process. Let’'s take a look at those.

First of all, with respect tec identification of backfits, it
is essential that both licensees and the NRC staff be able
to recognite a backfit when they see it, and that'’s one
purpose of this werkshop.

It’s training sensitization to be able to

recognize or identify a backfit when one arises. Sources of
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plant-specific backfits include inspections and inspection
reports, notices of violation, requests for additional
information by the staff, SERs, and other significant plant
specific correspondence.

It has been cur experience that many times these
sources of potential backfits do not receive adegquate review
for backfitting implications before they are issued. For
example, we’'ve seen a notice of vi~lation that was based on
an alleged failure to neet a draft of the general design
criteria by the licensee, and that draft was in no way,
shape or form part of the licensing basis for the plant,

We know of ancther case in which a licensee
program was reviewed and accepted by the NRC on three
separate occasions, and, yet, the issue was recpened a
fourth time. In addition, as NUREG~1409 even recognizes,
part of the NRC inspection effort is designed to encourage
licensees to go above and beyond the regulatory
requirements. This may also pose some tensicn between the
responsibility of the staff to identify backfits and the
staff’'s effort to encourage licensees to go above and beyond
the existing regquirements.

As a result, the burden falls all too often on
licensees to complain when they believe a bakfit is being
imposed. Manual Chapter 0514, however, emphasizes that it

is the staff’s responsibility to review plant-specific
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correspondence for backfits before baing transmitted to the
licensee. The Manual Chapter states "The NRC staff shall be
responsibie for identifying preposed plant-specific
backfite., The staff at all levels will evaluate any
proposed plant-specific position with respect to whether or
not the position qualifies as a proposed backfit."

Let me saw a few words now about the backfitting
appeal process. This is another area where we believe some
improvement and better understanding is necessary cn the
part of both licensees and the NRC. First of all, it should
be recognized that backfit is not a bad word, Licensees
should not be afraid to point cut when they believe the
staff is backfitting the plant without adesguate
justification. Neither should the staff resent it when a
licensee does present an argument based on backf.tting
grounds.

All too often the comment is made that arguing
backfit is a legalistic adversarial approcach and that you
really should do what is right for safety. The history of
the backfitting rule teaches that there is nothing
incompatible between having a safety~first philosophy and
insisting that NRC propose changes to the plant be
adeguately justified. After all, that was what the
backfitting rule was designed to do, to establish a

disciplined process for reviewing proposed changes to the
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facility.

Secondly, both licensees and the NRC should
appreciate that the most efficient way to implement the
backfitting rule is really to do it informally: that is to
say wi*hout resort to a written baclkfitting appeal. If you
can discuss backfitting issues openiy with the staff during
inspections, meetings, or other reviews, that is often the
most efficient way to resolve issues without generating a
lot of paper.

Dr. Murley himself emphasized that he felt that
was a very efficient way to utilize the process back in the
1986 wocrkshops that were held shortly after the rule was put
into place.

In conclusion, NUBARG suggests the following
antions to help further improve the backfitting centrel
process. First, the NRC should continue its efforts to
improve the generic process. We have heard some discussion
today and wé will hear additional discussion about NRC
efforts to integrate ceneric initiatives. We encourage
those actions which include, for example, making more drafts
of generic comrunications and the supporting analyses
available for comment.

As part of this improvement effort, however, we
encourage the NRC to take a hard look at its use of 50.54(f)

information requests and the compliance exception to the
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rule. ©On the plant-specific side, we’d suggest two things.
First, the NRC should improve the process for review and
identification of backfits and significant plant-specific
correspondence. We believe the NRC needs to do a better job
of reviewing significant plant-specific documents before
they’‘re issued, reviewing them for backfitting implications.

We have previously suggested to the NRC that they
use a checklist to ensure backfitting review is done. They
have ensured us it can be handled through training and
auditing. We shall see., Secondly, as I mentioned,
licensees and the staff should focus their efforts on
discussing openly; open communications over backfitting
issues in an effort to resolve the issues informally. This
promotes efficiency and can aveid hard feelings.

With that, I would open the floor for any
questions and encourage particularly questions regarding
Marty’s discussion of properly formulated information
requests, what that might constitute, and any other
guestions you might have.

MR. ROSS: You can address your guestions to any
of the three legal presentations. Questions from the
audience.

MS. GOODMAN: Lynne Goodman, Detroit Edison.
Regarding generic communications, what effect, if we started

saying that we would not do everything the NRC recommended
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in a generic communication, what effect would that have on
our SALP, especially in the technical and engineering areas?

MR. ROSS: Any of these three in particular you
wvant to address it to?

MS. GOODMAN: Anybody.

MR. MALSCH: Well, I can speak for somebody in the
region who tits on the SALP Board, and it is a division that
has a prime responsibility for preparing the engineering
effectiveness support section of SALP. My feeling is that
it would not effect your SALP score, particularly as it’s
accompanied by a demonstration of a good technical command
of the issues involved.

We have never really been faced with a situation
like this, though., So anything I weculd say here is somevhat
speculative, but I think speaking for myself, we would
clearly have to separate a licensee’s petition on a backfit
case like that from cur evaluation of their technical-
engineering performance.

MR, BISHOP: If I can just add a comment. Don’t
misread my comments to suggest that I was advocating a
frivolous respeonse, That will get you nowhere. But by the
same token, the message that I would like to try to impart
once again is if you don’t think it’s the right thing to do,
it’s your responsibility to tell then.

MR. PETERMAN: Kirk Peterman from Dresden Station.
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I'd 1like to bring up a counter-example of what Mr. Miller
just indicated. We recently went through the SALP process
at Dresden and reflected in the SALP response was the
adequacy of our technical pesition on station blackout rule.
We had gone in justifying not installing any additional
accumulator. That was reflected back in the SALP report and
we then later sent, when the SALP later reconvened, the
response to that, and the words were in somecne’s SALP
response, although the final result did not change.

MR. ROSS: Unfortunately, we don’t have somebody
here from NRR. I don’t think they could speak to that.

That is really a licensing issue and that wouldn’t have
originated from their Region. But the extent to which you
had good ground for petitioning on an issue like that, I
would say we should not reflect =--

MR. BARRETT: Richard Barrett from NRR., Without
going into a lot of detail about the Dresilen SALP, I think
it’s fair to say that if you present a good case for taking
an alternative action, something different from what the NRC
has proposed in a generic letter, I think that what it ought
to do is improve your SALP rather than to =-- as you say, in
that particular case, it hurt your SALP. 1It'’s cbviously
going to be a matter, a gquestion, however, in a particular
case when you come in with an engineering analysis of any

type to NRR, to NRC,
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rating.

Basically, 1 asked the licensee to give a response
in that area if they disagreed, and 1 initiated reconvening
the SALF BPoard. Now, 1 have to tell you when I read the
appraisal or the SALP report, 1 felt that the two was
wvarranted, We viewed it aus a high two, but not based just
on that issue. Now, we tried to maintain == there’s another
issue rurning around that the Regional Administrators give
our ratings regardless of what the SALP Board says.

We don’t de that in Region III. 1If, in fact, the
RA does change the SALP rating, it's highlighted in the
repert. It’s been very rare when that‘s happened in Region
I11. But we reconvened the SALP Becard. The worde were
changed and the Board voted., In this case, Dresden was a
high two, but it was a twe, We don’'t have a high two, but
that's the way it was.

But I will not tolerate within my power any kind
¢f retaliation. As pecple keep saying over and over again,
we have to have an open dialogue. But, again, it depends on
what the issue is. Is the response, as somebody said
frivelous? I don’'t expect something like that. I expect
that a professional well thought out response to any of the
-+ that type of initiative by the agency.

You're probably not getting an answer you want,

Eut I try to make, at least in my power, make the system
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work. Certainly the SALP system will not work if it’s used
for retaliatory purposes.

MR. MILLER: Carl, if I could just add one
additional observation. I see all the correspondence that
comes, that goes out for licensees in this Regicn, as well
as all the responses. 1 have to say that scme of the more
tough responses, if I can use that term:; that is ones that
have a bit of arguing with us on the imposition or ones that
point out the limits of what the licensee feels applies in
their particular case are from licensees that have better
SALP scores, and this includes the engineering and technical
support and safety assessment and gquality verification
areas,

I believe that to be true. There is not a
correlation between those folks who were gquicker to argue a
bit and posr SALPs.

MR. ROSS: Any other guestions or comments?

MR. PULEC: Rick Pulec, Wisconsin Public Service.
Question for Mr. Stenger. It seems like the staff has been
imposing some notices of violation against Appendix B and
because of the generalities of Appendix B, it’s hard to say
that it’s licensing basis, it was recuired.

Cne case in point is molded case circuit breaker
testing. Licensees hadn’t been doing it for years and now

they’‘re being told that they’re in viclation of Appendix B
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consistent with the © . . would be to simply ask the
guestion, given the information I have now, is there any way
in which the licensee could be in coumpliance with the
regulation,

If the answer is no, then the compliance exception
would apply even though it may be that years before a
compliance determination had been made. " 50 I think you need
to be cautious. It seems to me that you can have the
compliance exception apply possibly even though there is, in
fact, a change in staff position if there’s been new
information developed subseguent to the development of that
staff position.

It depends on the rule, it depends upon the
circumstances, it dopends upon really looking at the
situation now; are you in compliance or are you not in
compliance, and what kinds of arguments can you make either
vay.

MR, STFNGER: Marty, I'm not sure I agree with the
way you put that., You said even though there had been a
prior determination of compliance, you caulg now say that
the licensee is no” in compliance and it would be ne
backfit.

MR. MALSCH: Absolutely.

MR. STENGER: I don’t see how that could be. 1

think that'’s exactly what the rule was interded to protect
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against. If you can point to SER that =~ 1 don’t know if
this is what you intend, but if you can point to an SER
where the staff has saild we accept the licensee’s program as
complying with the reaulations, it seems to me what you
would have in your scenario is a new position that would
fall under 50.109.

MR, MALSCH: Well, there’s no doubt that there's a
new position., There’s no doubt that it’s a backfit. The
guestion is whether it falls within the compliance exception
from the regquirement to do a backfit analysis. 1In my
example it’s clearly a backfit, There is clearly a charge
in staff position. The real guestion is whether it falls
within the compliance exception.

That’'s where I would simply ask the gquestion,
Knowing now what we know, is there any way we can read the
regulation so as to conclude that this licensee is in
compliance. If the answer is just ro way, the compiiance
exception applies, it’s a backfit, bu* there’'s no
requirement for a cost benefit analysis,

MR. BISHOP: Marty, is that a public health and
safety judgment fundamentally”

MR. MALSCH: That’s just a common sense concept of
what compliance is.

MR. ROSS: You'‘re going to have to use the

microphones s¢ the Reporter can get precisely what you're
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saying.

MR, MALSCH: That'’s just a straightforwvard common
sense conception of what's meant by compliance., Either you
comply or you don’t knowing what you know now, There's
nothing fancy about it.

MR. BISHOP: But in your scenarioc, the license
hasn’t changed. It’s only that new information is now
available to the staff,

MR. MALSCH: That'’s correct.

MR. ROSS: Carl Berlinger has been dying to say a
word in here.

MR. BERLINGER: Thanks, Denny. Dan used an
example during his presentation where a compliance exception
was cited, in nis view, inappropriate, and that was in the
area of issuance of jeneric communicaticon on service water
system problems., In particular, clearly what the staff was
asking utilities to consider deing in issuing that generic
letter was to, in fact, bring their plants back into
compliance because coperating experience had clearly
indicated that the systems were rot operating the way the
licensees had designed them to operate and there had been
numerous failures in the field, not only from areas which
were generally reviewed as part of the design or design
reviev and certification of the equipment, but in areas that

were not presumed or assumed by licensees during their
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review of the designs in order to license their plants.

Particularly, this was a good example because in
this particular example the service water systems were
malfunctioning, were failing for a variety of reasons which
vere not being adegquately considered by licensees in the
field, whether they be tests or inspections or maintenance.

MR. MILLER: 1If I could just add cne thing to what
Carl is saying. There's one subtle, but I think very
important point to keep in wind in connectieon with this
question. That is that as much as licensees may feel like
NRC has an enormous number of resources, I'm sure when
you’‘re being inspected at times you feel like there are too
many of us, but in reality we have a very small amount of
resources that are available for inspection.

S5 the sccope of our inspection is always focused
or the small part of what you're responsible for. As a
result, we don’‘t get around to inspecting all of the things
that you are committed to do. It’s very definitely our
emphasis and our focus in inspection changes at times and
the fact that a plant has cperated for 10 to 15 years, let'’'s
say, and we have not been in making a cvompliance issue of
something, it does not mean that you weren’t responsible all
of that time for meeting that requirement, whatever it is.

Service water is an area where, in fact, the

Commission now is focusing more attention., I think the area



10

il

12

13

14

15

16

1?

18

20

21

22

23

24

25

72
of procurement of egquipment and replacement parts is another
area where we are nov focusing attention and haven’t in the
past. S0 the fact that you have operated for a period of
time and wve didn’t cite you for a certain item doesn’t mean
that you aren’t required to do that all along. It just
means that we haven’t been out and haven’'t done inspections
on it.

MR. ROSS: Let me follow up with a gquestion to at
least any of the three presenters. This is a case where
compliance is not well defined. It may be called the
ambiguous case. About four or five days ago at the Seguoyah
Nuclear Station, for some reason which I can’t remember,
they were inspecting check valves on the 30~inch main cteam
line. The check valves were put there s¢ that if you had a
steam break at certain locations, these check valves would
prevent back flow and you could only blow down one steam
generator,

They opened up and looked at one valve and the 00
pound disc was missing, literally. They coculdn’t find it,
They looked inside, it’s gone, somewhere downstream. 8o
they look into a second one and the valve disc is -~ the pin
is sheared or something, but the disc vas still there. But
in the third valve of four, again the disc was somewhere
downstream. For that station clearly there’s a problenm.

These valves are part of the licensing basis.
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They were installed pursuant to an FSAR commitment and one
could probably make a good case if they're needed for
adequate protection because without them, the consegquences
of rultiple steam generator blowdown haven’t been analyzed.
Okay.

Now, what can the NRC do? Suppose we determine
this va.ve was made by the Shady Tree Valve Company and we
want to tell everybody that’s got valves from Shady Tree,
check valves that is, within 30 days inspect to see if
they’'re still there or have they gone through the high
pressure turbine somenow. We're trying to determine is this
a compliance thing. See, we don’t know what your valves ==
the only thing we knocw for sure is that TVA at Sequoyah, we
don’t even know anything about Watts Bar, All we know =~ or
McGuire, any other ice condenser, or whether it’s even an
ice condenser gqueriion.

We just krow one station. But once we know who
made the valve, we may want to make sure that everybody who
has 4 valve like that inspects. Is this compliance? I
think T can unguesticnably =-- the NRC would call it
compliance, bu‘ is it valid use of compliance?

MR, STENGER: Well, it docesn’t bother me, but why
don’t 1 pass it on to the other two pecple.

[Laughter. )

MR. STENGFR: I really don’t like getting into
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discussing specific cases. I don’t know anything abou* the
Sequeyah incidents.

MR. ROSS: Well, I’ll hypothesize is then. It was
the ABC Nuclear Station,

MR. STENGER: I don’t have trouble with that
situation. I think it’s consistent with my prepared remarks
that if, at a particular plant, scmething that the licensee
said was going to ke there and would be functioning is not
there and not functioning Then you have a compliance
matter.

MR. ROSS: I want everybody in the country that
has valves like that to do the same inspection to see if
they’ve got the same disease. That’s the compliance
guestion,

MR. STENGER: Well, I don’t know if it’s a == it
could fall under 50.54(f). If you wanted to ask for
information on do you have these valves «=-

MR, ROSS: A hat are you going to do about it.
This would probably be a Lletin,

MR. S1ENGER: It probably would be.

MR. ROSS: And the bulletins say, first, do you
have the valves and, second -~ in putting it in the
hypothetical -~ request and get rid of all the shalls and
what are you going to do about it. The bulletin, in effect,

would say that, and when are you going to do it, and how
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long is it going to take, and if you don’t do anything,
justify your non-action. That'’s sort of a summary of a
bulletin.

MR. STENGER: And you have reascn to believe that
there is something in the manufacture of the valves that
causes the failure,

MR. ROSS: No, I don’t know what’s wrong. All I
know is it was bad at ABC Plant. That'’s all I know for now.

MR. STENGER: Under those circumstances, I think
that could well be a properly formulated information
request. I’‘m not too troubied by that given your facts.

MR, ROSS: Other gquestions for the legal =--

MR. CONRAN: Could I make a comment?

MR. ROSS: Sure. Go ahead.

MR. CONRAN: With respect to ancther example 'hat
was cited, the service water system generic letter, you can
tell from this discusrion, the discussion has shown so far
in this area there seems to be seldom a clear cut of either
a compliance issue or a cost justified safety enhancement.
It’s usually pretty clear it’s an adequate protection issue.
The compliance call I think is the mecst difficult one that
the staff and the Committee have to make.

If there’s not a monolith of opinions on the staff
that the service water system generic letter was a

compliance issue. That very question was argued at some
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leng.). at the Committee’s review. The overall rcaff
determination was that it was a compliance issue, and that'’s
the way it was issued, But whether or nct that was
justified or a correct call was guite a topic of discussion
during review.

In fact, in that particular case, the documented
analysis tha% accompanied the package that was submitted was
one of ta: batter -- was one of the more complete with
extensiive documented evaluations. And during the Committee
discussions, a number of the Committee felt that the generic
letter cou)ld have been justified as a cost justified safety
enhancemant rather than . compliance issue. The
axtensiveness of the p:oblems with the service water system
and other factors led finally to the decision to call it a
compliance issue.

It’s not neatly black and white. To say it again,
the compliance -~ the call on whether it’s a compliance
issue is not taken lightly. You may not always agree with
the outcome, but it’s always discussed and, in fact, as I
indicated, the Committee itself generated a discussion
regarding the experience that Dan Stenger cited, have we
been making the compliance call incorrectly or too often.

I think Denny Ross clearly gave the thrust Lf the
Committee’s concern, and that is safety or poteucial safety

problems is what then drives whether or not the generic
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communication is issued, and the exact category falls into -
- it is always discussed.

MR. BERLINGER: Denny, could I ==

MR. ROSS: Just a minute, Carl, and then I'1ll
introduce you. if you read the backfit rule, it says that
the Commission sha.l always require the backfitting of a
facility and if it determines that such regulatory actio:. ‘e
necessary to ensure that the facility provides adeg.ate
protection, bla, bla, bla. You don’t see the same words in
order to ensure that facility is in compliance, which is an
interesting maybe ocmission or maybe it's deliberate, I'm not
sure. Carl?

MR. STENGER: I just want to fellowup with a
comment because I could tell from looking at the audience
while Marty and I were discussing compliance that there was
a lot of confusion. Let’s just go back to that for a
second. If there has been a finding by the NRC that the
licenseer complies in a certain area, the SER is issued, and
then scme new information comes to light that shows that
what the licensee said it was going to do it is not doing,
for whatever reason; the check valve is not operating
properly or whatever or that part of the program has not
been implemented.

Then a compliance finding would be appropriate.

But i{f the NRC is moving the target, if the licensee is
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information comes tc light that shows that we can improve
safety and there is nothing wrong with that. The
backfittin.- rule was intended ior those types of situations
to be analyzed under the standards of 50,109, I would just
«= ] know I’m rambling a bit, but what I would say is if
it’s not a matter of adequate protection, you run it through
the 50.109 hoop and if it’s justified, then it can be
imposed as a backfit.

That'’s exactly =-- the 50.109 process was set up
precisely tc handle the situation you described.

MR. ROSS: Let’s go out to the audience. Go
ahead.

MR. PUTNAM: This is Ken Putnam, Iowa Electric. I
have a guestion about the common sense and compliance there.
You indicated that if a compliance issue is an exception to
backfit, and we talked about if new information has come to
light that says, hey, you have to do more to be in
cempliance, then it’s not a backfit., Why shouldn’t we
consider new information as a need to relook at whether or
not the original rule should have been implemented?

If you implemented a rule in good faith on the
assumption that it was a relatively inexpensive rule to
implement, then subsequently in a few years new information
comes to light that reveals that, no, it’s not an

inexpensive rule to implement, but a cost-prohibitive rule
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to implement, then it seems to me to be entirely appropriate
to go back and look under backfit and not merely exclude it
under exception,

MR. R0OS88: Let me take a response at that first,.

1 think we’ve been drifting a little bit. 1I’d like to use
the example of the motor operated valve, the isolation valve
in a fluid system outside of containment. 1 think you could
presume, reasonably presume that when the license was being
evaluated in the beginning, those isclation valves were put
there, although the term wasn’t used, for adequate safety.
Without the valve, then you might have a direct leakage
path.

Prcbably during the FSAR period there was some
consideration given to gqualification, but maybe not very
much.. So the valves should close when they’re called on and
you should expect them and maintain them and all trat stuff,
New, ten, 15, 20 years later some people in Idaho, this ig a
true statement, under research spongorship, ran some tests
not heretofore done on typical valves of a certain size and,
guess what, under certain blowdown loads, they didn’t close
all the way.

Now, that means that there’s an inference, and
that’s all it is, is an inference that other valves of
bigger diameters and of different manufacturers perhaps

might not close either. We don’t know. A lot of people got
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together and looked into it and the conclusion was we still
don‘t know. Now you have the MOV question,

I think it’s fairly classified as compliance, but
it’s not in black and white. 1It’s not it will close, it
won‘t close, and we don’t know. We’'re going to have to lock
and see. Maybe it will, maybe it won’t,

So far so good, but now you say is the current
licensing basis that requires those valves appropriate.
Unfortunately, I think it’s a fair question, but in a
temporal sense, it won’t get answered, not on a time
suitable == I think reexamining the rule or whatever it is
that made you have those valves is a reasonable thing, but
it won’t get done on the same timescale, and I think the
guestion of compliance still exists.

But my friends, we’re divided up. The hawks are
here and the doves over there. Some dove may want to
comment on this, I don’t know,

MR. MALSCH: Let me answer the guestion directly.
I said let’s suppose you run into a situation in which NRC
says, hey, we’'ve got this new test result. We understand
that your valve was found to be in compliance back in 1980
when the plant was licensed, and we know it’s the same valve
now that you have in the plant that you had when the plant
was licensed, and we know we thought it was ckay then, but

we have these new test results and they suggest, they
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indicate to us that what was thought to be compliance with
the regulation is no longer in compliance, change it,
backfit and so forth,

It seems to me you do have an option and the
approach I took was to look at the regulaticn, ask what the
regulation requires, and ask yourself whether in light of
the nev information, assuming you accept it as valid, you
can make a reasonable case for compliance. 1If you can’t
make a reasonable case for compliance, then you still have
the option of asking that the staff e.ither exercise some
sort of enforcement discretion or grant you an exemption
from the regulation,

One of the grounds for exemption from the
regulation is the costs to the licensees are out of
proportion to the costs generally assumed when the
regulation was promulgated in the first place. 8Sc that is
grounds for an exemption from the regulation. So long as
you can make out a case there’'s something different about
you and you come up with a counter-proposal that still
accomplishes adequate protection of the public health and
safety, or, better yet, achieves the same level of safety as
the regulation was designed to achieve in the first place,
it seems to me you'’ve got a decent case for an exemption.

MR. BISHOP: 1I think cne other cption that comes

to mind is == I look at it a little bit differently. It



10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

83

seems tc me that by virtue of its genesis, the compliance
exempticn was intended to be narrowly imposed. I look at it
almost as if there is a -- I don’t want to get into willful,
by any means =-- but if, in fact, you’re not doing what you
said you were going to do, to me that’s fairly easy to state
it that way and understand why the 50.109 would say, well,
that’s not a backfit for us to come over and say you said
you were going to have three valves in that line, you need
three valves in that line, because that'’s what your license
says.

I’ve always thought that when there’s a post-
gquestion, and most of these, I think we’d all admit, are
phileosophically, conceptually very close questions, that the
backfit analysis ought tc be done. I don’t see what the
harm is in doing the analysis and perhaps if the staff were
to do it say, you know, we thought that this would have a
substantial safety impact, but, gosh, look at the cost, and
on balance maybe we don’t feel so good about it now, even
arguing that it‘s a compliance exception.

My concern is it appears that there would be a
great tendency to say, well, all we got to do is convince
OGC and CRGR that this is a compliance exception, and then
we’'re free, then we can just do what we want to get done. I
don’t think that’s in anybody’s mind. I don’t think that

was certainly in the Commission’s minds when they passed
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50,109,

I‘ve always thought that the better more prudent
cause would be to evaluate it in the backfit analysis as
part of the process of any backfit. Then you’ve got a
better handle. Sometimes it’s easy to talk in concept. You
sit down and really try to put the words on paper and it
doesn’t come out gquite the way you thought it might. So
that’s how 1’d choose to go after those things that are
close calls on tne compliance.

I think the adequate protection, I think that’s
pretty straightforward what the backfit rule means and how
it should be applied.

MR. MALSCH: Let me just add a small comment to
that. In a sense, it’s kind of a nitpick because whether it
falls within the compliance exception or not, there still is
an obligation to do a documented evaluation and demonstrate
compliance or non-compliance and what the basis is. The
fundamental thrust of the backfit rule was not necessarily
to have fewer backfits or more backfits, but rather was to
introduce discipline, order, and analysis intc the process.

S0 long as the documented evaluation is done
carefully and thoroughly and with thought and is reviewed
carefully, the fundamental objective of the backfit rule is
served. There’s heen the analysis, there’s been the care

and attention, there’s been some management oversight.
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I just wanted to add one other sort of food for
thought here. People have sort of suggested that the
adequate protection exception is not often applicable, and I
think that’s usually the case for plant-specific backfits,
But I should tell you that the adequate protection exception
is very much alive and difficult ia connection with
rulemaking, because fcr almost every rule which the
Commission considers promulgating, there rises at least at
the threshcld some question as to whether this ought to be
an adequate protection rule or rather an incremental
protection rule.

So while the adegquate protection exception is not
very often invoked or used in connection with plant-specific
backfits, it’s a serious gquestion which is addressed in
almost every rulemaking.

MR. ROSS: Just a minute. I’d like to go ahead
and get Carl in. We’ll have this same sort of spirited
repartee again this afternoon., Carl, tell us about
bulletins and generic letters.

MR. BERLINGER: The subject of my presentation is
shown on the agenda as bulletins and generic letters. I
will also be addressing information notices for several
reasons., First of all, NRC issues approximately 100
information notices each year, and each of these has an

impact nn the process.
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Secondly, by including a number of information
notices, it will be possible to get a good feel for the
kinds of information we cocnsider that we gather from various
sources and the analyses that we use tc decide whether we
should issue an information notice, and, to carry that one
step further, a bulletin or generic letter.

The same sources of information are generally used
in deciding whether or not to issue a bulletin or a jeneric
letter. The NRC frequently responds to events and other
safety issues by issuing either an information notice, a
bulletin or a generic letter. What I intend to do is
briefly discuss each cf these types of generic
communications. I will discuss several specific examples,
the reasons each were issued, and how they were ccnsidered
from the standpoint of the backfit rule.

Information notices notify utilities of problems
that could effect their plants. Information notices
generally describe ar zvent or a problem or several related
events or problems. They also may delineate corrective
actions thet have been taken by one or more utilities. They
do not prescribe any specific action. They do not require a
response. They do not convey any changes to staff
positions.

Information notices are not reviewed by the CRGR

and they are not covered by the backfit rule., However, the
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NRC does expect each information notice to be reviewed as
part of a licensee‘s program to review operating experience.
These programs I refer to as a post~TMI requirement for
proper and effective consideration for the feedback of
operating experience information,

Bulletins reguest actions in response to an event
or a problem or several related events or problems.
Bulletins may request utilities to determine appropriate
proposed corrective actions. These proposed corrective
acticns will lie within general guidelines and we may
request that licensees submit proposed actiuns for NRC
approval.

Bulietins may also contain specific corrective
actions and ask utilities to confirm to the NRC that the
actions have been or will be taken. They msy convey a
change in staff position., Although bulletins request
specific actions, they conly require a written response, and
this has been mentioned several times already this morning.
All bulletine are reviewed by che CRCR before they are
issued.

Generic letters. Generic letters request actions
in response to programmatic types of problems or
programmatic issues. I consider generic lietters to be more
forward-looking, longer~-term type actions. The actions

requested are generally of a continuing nature and they may
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Just like bulletins, they require a written
response. Any generic letter which requests action is
reviewed by CRGR. Some genaric letters are also reviewed by
the Advisory Committee on Reactor Safeguards, the ACRS.
Those are generally related tc resolution of generic safety
issues which usually come out of the Office of Research.

For example of a type of generic letter issued
that CRGR would coisider could be a generic letter
delineating voluntarily relaxation in technical
specifications. These are definitely reviewed by CRGR. 1In
particular, tech spec line item improvements such as those
lengthening surveillance test intervals are reviewed by the
CRGR.

I’'m going to briefly discuss several information
notices, bulletins and generic letters and indicate the
basic reason each was issued. You will see that the
information on events and problems leading to the issuance
of a generic communication comes from a variety of sources.
The first information >tice is Information Notice 89-07.
It describes failures that have been experienced in tubing
of instrument and control air systems, as well as in fuel
eil and lube oil systems, generally associated with these
engines.

These failures were apparently caused by vibration
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and in the case of the fuel oil or lube oil systems in
diesels could render the emergency diesel generators
inoperable. This particular information notice was issued
as a result of several related events and problems that were
found during normal NRC event review process.

Tomorrow’s session will cover event reporting and
I believe that this is an area which will be covered in a
little more depth.

Information Notice 89~-15 described an apparent
decoupling of a reactor coclant pump shaft and impeller.
This occurred at the Crystal River Unit 3 plant. The
information notice was issued as a result of one specific
event. However, other information notices had been issued
previcusly discussing reactor coolant pump shaft failures.
This information was issued to convey information about the
particular event at Crystal River to ensure that everybody
in the industry knew about the problem so that they could
determine whether they needed or wanted to do anything about
the problem at their particular plant. Again, the
information notice did not require any specific action.

Information Notice 89-20 described weld failures
in primary loop recirc pumps of the Byron Jackson design.
These had been experienced by owners of BWRs, boiling water
reactors, in a foreign country. This information notice was

issued as a result of several related problems oCcurring
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overseas. In NRC’s process of reviewing events, we do look
at the more important eve:its that occur in other countries.

When we find something we believe should be shared
with U.S. utilities, we would issue an information notice.
Also, if a problem is significant enough and is of a generic
nature to warrant the issuance of a bulletin or a generic
letter, we would issue one.

Information Notice 89-21 describes vendor
practices in which changes to molded case circuit breaker
time-current characteristic curves were made without
changing either the part number of the breaker or without
any specific notification to the customer. This information
notice was issued as a result of findings from NKC
inspections of equipment vendors.

when we find information during inspections that
we feel is safety significant and potentially applicabie to
other licensees, we issue an information notice.

Information Notice 89-22 addressed problems with
the certification of bolts, nuts and studs furnished by a
hardware specialty company. It was issued as a result of
findings from NRC inspections at both the Waterford site and
at the vendor site. This is a good example of an
information notice that was issued directly as a result of
inspection findings.

Information Notice 89-26 describes problems found
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when performing actions reguested in a previously issued
generic letter, entitled Instrument Air Supply System
Problems Effecting Safety~Related Equipment. The purpose of
this information notice was to make licensees aware of the
kinds of problems that utilities had been finding during

their implementation of the generic letter on air systenm

- problems.

Most of the problems described in this information
notice were identified by regional offices, by our
inspectors, and the work that they were doing at looking at
what licensees had done in response to the generic letter.

Information Notice 89-29 was issued as a result of
a vendor report to the Nuclear Regulatory Commission under
its 10 CFR Part 21 requirements. As part of NRC’s review of
Part 21 reports, if we find a problem that we feel 1is
significant that all utilities may not be aware of or at
least those utilities that should be aware of the problem
have not been informed, we will issue an information notice.
If we find a problem as part of our review of Part 21
reports that is of high enough safety significance that we
feel every utility should address the problem, we would
consider issuance of a bulletin.

The last information notice is Information Notice
87-28 that was issued as a result of an in-depth systematic

review performed by the Office of Analysis and Evaluation of
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\nformation package that includes responses to the required
guestions as specified in 10 CFR 50.109.

The CRGR charter, and I believe this may have been
mentioned earlier this morning, requir<s that the staff
provide an information package that addresses nine
guestions. These are the same or very similar guestions as
are asked in 50.109 that need to be addressed 2s part of the
backfit analysis.

Let me point out that even if the proposed backfit
involves an adeguate protection or a compliance issue, we
try to include within the information package an estimate of
the costs that may be incurred. Also, I’'d like to mention
at this juncture that, as mentioned previously, in some
cases we issue supplements to bulletins and generic letters
that are issued primarily to convey information or «=- rather
than primarily, that are issued to convey information.

Even in those cases, the staff would go before
CRGR and give the CRGR an opportunity to either confirm that
a fullblown CRGR review is not necessary or if they feel
that detailed discussions with CRGR are necessary, to invite
us to come in for a meeting. These are sometimes considered
requests for waiver of CRGR review.

A waiver of CRGR review for some generic letters
may be obtained simply because there is no change in the

proposed staff position or the presented staff position, or
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no new requirement involved in a proposed action. The CRGR
meeting minutes and the materials submitted for CRGR review
are made publicly available, but not at the time of the CRGR
meeting. They’re generally made public when either the
bulletin or generic letter or generic correspondence is
issued.

At this point, I would like to speak about some of
the specific bulletins and generic letters that we have
issued. Bulletin 88-08; this bulletin was issued to request
that utilities review their reactor coolant systems to
identify any connected, unisolable piping that could be
subjected to temperature distributicns that would result in
unacceptable thermal stresses, and to request that licensees
take actions tc ensure that the piping would not be
subjected to such stresses.

The bulletin was issued as a result of a specific
event invelving loss of integrity of the reactor coolant
system pressure boundary. Because cf the nature of the
event, there was little question that the problem was
generic and little question that it was safety significant.
This particular bulletin was followed by two supplements
which were issued to provide additional information on other
similar events that had occurred at foreign reactors.

In addition, a supplement was issued that

emphasized the need for enhanced ultrasonic testing and the
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reported failures of transmitters and after extensive
discussions were held with both Rosemont and nuclear
utilities concerning such topics as the cause of the
failures, the detectability and detection of the failures
and corrective actions that could be taken.

Transmitter failures caused by leaking fill oil
are not readily detected, and, more importarntly, they
increase the potential for a common mode failures which may
result in the affected safety systems not beinc able to
perform its intended safety function. This was an instance
where we issued an information notice early con to inform the
industry of the problem. Then we had extensive discussions
with the industry, with specific utilities, and with the
vendor.

It was at that point that we concluded that it was
a big enough safety problem, it was hard enough to identify
and to find, and that there were sufficient gquestions in our
mind about what utilities were doing about solving their
problem. Therefore, we issued a bulletin to ensure that the
licensees were taking the appropriate actions.

Before I go on to discuss these few examples of
generic letters, I want to clarify just a few
First, NRC tries very hard toc avoid issuing b that
are directed simply at compliance. We’re aimi he

issuance of bulletins at adiressing safety concerns and use
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of the compliance exception is not used by the staff as a
means to circumvent the backfit procedure and controls.

Unless we feel that a safety issue is significant,
we will not issue a bulletin or a generic letter. But if we
do feel it is significant and generally a pervasive type of
problem, then clearly we will proceed to prepare and issue a
bulletin or a generic letter. If a particular issue is a
pure compliance issue and the safety problem is not
significant, we may issue an information notice, but this
would be just to inform licensees.

Or we may issue nothing and if there is a
compliai -+ issue, address the compliance issue on a plant-
specifi: be. ' - when it is found. ;!so, the staff, to some
degree, tries to rely on activities at INPO with regard to
INPO reports that they send out to inform utilities of
problems. If an INPO report appears to be adequate from the
perspective, the requlatory perspective ot the Nuclear
Regulatory Commission, and if the safety issue ie not so
significant, we sometimes rely on issuance of an INPO report
for the proper dissemination of information.

In some cases, we have opted not to issue
information rictices clearly because INPC has issued either
an SER or an SCER or an ONMR. Now, going on to generic
letters, this particular slide is 88-14, GCeneric Letter 88-

14 addressed artions to ensure the performance of air
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systems. The generic letter was issued as a result of an
AEOD study that indicated that there existed persistent air
system problems that were occurring frequently and that had
a high safety significance.

The generic letter implemented existing
requirements based on FSAR commitments on the design basis
for air systems. The generic letter =-- I’m not sure of
this. I think the generic letter was issued using the
compliance exception.

Generi. Letter 89-10; this reguested that
licensees develop and implement programs to assure that
motor operated valves will perform their intended safety
function. The letter was issued to complement the
vequirements of ASME Section 11 testing, to resolve Generic
Issues 87 and 2(e) (6) (1), the post-TMI requirement, and to
maintain failure rates of MOVs within acceptable limits.
This generic letter was issued as a sequel to Bulletin 85~
03.

It extended the Bulletin 85-03 actions to :11
safety related motor operated valves. it was issued after
it became apparent that there were numerous problems being
found in the fie.d with motor operated valves and that there
would likely be a significant number cf MOVs in operating
plants that might not perform their intended or requ.red

safety functions under design basis event conditions.
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The generic letter was justified on the basis of
compliance. The compliance issue was with respect to the
general design criteria 1, 4, 18, 21, and Appendix B to 10
CFR Part 50.

The final slide is Generic Letter 89%-13. This
generic letter requested that licensees establish programs
that would include features to assure the adequacy of
service wvater systems. The generic letter was issued ir
response to a large number of operational events, The
generic letter resclved Generic Issue 51 and it resolved or
addressed recommendations that were included in an AEQOD
report which was a case study on service water system
problems, and also respunded to recommendations from NRC’s
regional offices, primarily Region II, requesting generic
action.

This partic\ lar generic letter was justified on
the basis of compliance, citing general design criteria 44,
45, and 46 as related to heat removal capabilities, as well
as Appendix B to 10 CFR Part 50.

In summary, I‘d like to say that I’ve tried to
give you an overview of how we consider the backfit rule
when considering issuance of bulletins and generic letters,
as well as information notices. I have given you a number
of very specific examples showing why we issue the generic

communications, where the information came from, and cother



10

11

12

13

14

15

16

17

18

20

21

22

23

24

2%

101
aspects that were considered by the staff in developing
these particular generic communications.

When ve consider issuing a bulletin or generic
letter, we look very carefully at how pervasive and how
significant we believe the safety problem to be. We the
staff go to CRGR and we must justify that there is a
significant safety problem which will likely exist on a
broader generic basis.

We would ‘ssue a generic letter or a bulletin
based on the compliance exception to the backfit rule
whanever it was clear that the identified safety problem was
pervasive and the required safety equipment was likely not
to perform its intended functior when called upon.

This completes my presentation with regard to
generic cormunications., If you have any questions, 1’d be
glad to try and answer them.

MR. ROSS: (uestions for Carl?Carl?

MS. GOODMAN: 7 nne Goodman, Detroit Edison.
Regarding inf-: saticon notices, they’‘re considered issued for
information enly, but many of them become almost as if they
are requirements., If you get into a situation in which you
do have 4« similar problem happen at your facility, the first
thing that’s looked at is did you do what the information
notice recommended, and, if net, that’s typically a

violation.
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not a regquirement that you do anything, but it’s a heads-up.

MR. MILLER: Did we address your question? 1I'm
wondering if you were -~ 1'm not certain I got your
guestion, 1Is your guestion, Lynne, in situations where an
inspector later comes out and finds a situation where you
did not consider an information notice and in that instance
it happened that you had the problem that was identified in
the information notice and then that becomes a matter of
compliance in un inspection report?

MS. GOODMAN: Right. I'm not saying I don’‘t like
information notices. I do like to find out what's going on
in the industry. But what I’'m saying is that there are
compliance issues that come up if a plant does not do what
was recommended in the information notice. Even if they
have rcviiwod it, there are times that compliance issues
come up and enforcement action arises because a specific
recommendation wasn’t taken and then the plant has the
problem.

8o from that standpoint, it’s almost used as a
requirement later on,

MR. MILLER: To help me out in responding to this
guestion, I'm aware of what you're asking, but can you give
me an example of a criterion in Appendix B or some other
basis that we’d use to cite a licensing =~

MS. GOODMAN: I believe it’s -« I think one of the
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places has been as far as the requirement, TMI, that we have
an adeguate operating experience review program. I think
that’s on of them. I can’‘t think of what criteria out of
Appendix B has been used.

MR, MILLER: I’d be interested in the lawyers'
view of this, where a violation is issued for lack of the
licensee’s following their own program fcr considering
cperating experience.

MR. ROSS: Let me interrupt. What I wanted to do
before lunch is o == if there are specific questions to
Carl, we’ll take them. We still have the closing panel
discussion where we can explore this in more detail. Did
you have a guestion specifically to Carl?

MR, KIRK: VYes, I do. Mike Kirk, NUMARC. 1I'll
attempt to be brief. Carl, you mentioned that sometimes the
NRC won’t issue generic communication if INPO has issued an
€ER, SOER or ONMR on the same subject. A couple of years
ago there were & couple of generic letters issued at
different times regarding mid~loop operaticns and subseguent
loss of decay heat removal,

INPO also came out with some =-- I believe it was
an EOER.

MKk. BERLINGER: Yes.

MR. KIRK: On the flipside of wrat you were just

talking about there, is there any coordination between INPO
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and the NRC to prevent this type of duplication of effort?
This has a significant impact on the resources.

MR. BERLINGER: VYes, there is. Prior to issuance
of information noticee, bulletins and generic letters, there
are discussions that take place with INPO. Specifically, we
have a weekly Friday afterncon telephone conference call
with the staff at INPO t! +'s responsible for issuing INFO
reports, such as SERs, SOERs, etcetera.

In addition, every two weeks we issue a -- I send
out a letter to INPO, to, I believe, Wade Green. That
letter transmiis a listing of all the generic communications
that are und~., consideration on the part of the staff. On a
weekly basis, INPO sends us, by fax, a copy of their list of
ongoing reports in developnent.

In the particular case that you cited a couple
years ago with regard to the generic letter on =-- 88-17,
that’'s the one =-- there was almost an identical report put
out by INPO, I think within one day either before or atfter
we put out the generic letter. At that point in time, we
did not have any knowledge of what was to be contained in
their report. Needless to say, we felt strongly enough
about the issue that we weren’'t going to wait to see their
report before issuing ours.

As it turned out, they were very similar. Not

identical, but very similar. But we do have cooperation.
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In addition, we have in the past sent information notices,
as well as generic letters and bulletins in draft form out
for comment. Sometimes we’ve sent them, say a vendor, to
verify the accuracy of the statements that we’'ve made with
regard to their product in an information notice.

Sometimes we’'ve sent them to either NUMARC or EPRI
or an owners’ group to ge:t sume feedback with regard to
proposed actions. Information sometimes takes place not in
writing, or ex~harnge of informatinn takes place scnetimes
not in writing, but orally by phone in contacting
representatives of the industry, whether it be owners’ group
chajirmen or subcommittee chajirmen, in order to eit.er
discuss a particular issue or to arrange to have a meeting
to discuss a particular issue.

In that way, we do try to exchange views prior to
issuance of a generic communication when we feel it is
necessary and appreopriate. I believe that future efforts to
increass the exchange of discussion prior to issuance would
be to the advantage of both NRC and the industry.

MR. ROSS: Witi that, I think we will stand
adjourned until 1:30.

(Whereupon, at 12:25 p.m., the workshop was

recessed for lunch, to reconvene this same day at 1:30 p.m.)
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AFTERNOON SESSION
(1:35 p.m. )

MR. ROSS: We're not doing too badly on the
agenda. We’re at the 1:00 utility perspectives and
processes, and Mr. Spangenberg. Frank Spangenberg will be
the introductory speaker.

MR. SPANGENBERG: Thank you. I feel a little bit
outnumbered here. Originally there were supposed to be
several other utility panelists and I naively felt that I
would be supported by my peers. So I’ll get you guys 1ln a
few minutes. The other thing is most of us have had some
kind of a lunch and I’m not noted for keeping people awake,
80 I'l]l try to start out with a short light joke, but I've
got to be careful because I’'m heing recorded over here. My
legal associates are not here to hear this, so I’ll make it
more generic.

What'’s black and brown and looks good ~- I use the
word "hittites" as oppcsed to any other term, because I
don’t think if I use the word "hittites" anybody will get
upset, including my legal brethren over here. But one thing
that I just heard at a recerc conference that kicked it off
was what’s black and brown and looks good on hittites? A
doberman. I’ve got another cone that’s a little better than
that once 1 get goino.

The title of this topic is supposed to be utility
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S0 they're not things that the utility industry
takes lightly. 1 hope that’'s cobvious. 1 guess the final
introductory remarks that I would make, and, again, I'm sure
this is obvious, but no one else has brought it up, so I
will, is that one of the reasons this issue has come to the
front so much: i.e.,, the issue of backfitting at least on
our side; is that it's directly pertinent to our State
Regulatory Commission, meaning the Utility Commission
precess, in the way that rates are adjudicated in different
forums for the utility'’s recovery of their various
expenditures and operations and maintenance costs, and
initial construction costs.

With the title or the introduction of the ¢ “Cept
of backfit, at least that gives the utility scme evidence
and some obvicusly carefully thought out technical review in
most cases when we’'re talking akout hardware, which most of
it is, that they have a direct reason for their expenditures
and they can track their expenditures, and, therefore, when
they come under scrutiny in the PUC forums, then they have
evidence of their expenditures, and it’s prudent
expenditures because of the backfit process.

I think what I’d like to focus on, and I was
really pleased at scme of the earlier talks that both the
utility side and the NRC side are trying to work together in

training people in this area. I think the comments that
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were given in the survey that was addressed by Dr.
Paperiello are oriented as well towards the big ticket
iters, but alsc in the area of inspector guidance.

I think mary of us have had experiences vhere we
get backfitted by inspection as opposed to backfitted by
generic letter or whatever have you. I really do believe
that t'a combination of the generic letter, bulletin, and
now the relatively new INPO network system, SOER/SER, that
both the utility and the regulators want to know when there
is something that isn’t working right out there. and when
some new issues comes up, it’s important that it get out
right away. To me, that'’s the focal i(ssue here, the key
issue, not the fact that we’'ve got to do some more paperwork
or whatever have you.

1’d come back to my earlier remarks that the
industry wants to do what’s right for the power plant. They
really do. They want to operate safely and they also want
to operate economically. So if something comes up that's
going to make the plant work better, as well as be safer,
and also save money for the utility in the long run, that'’s
good for everybody.

S0 without fear of being claimed a heretic, I’ll
stop there., I guess I want to talk about these two issues
that are on the slide there, environmental gualification and

operator licensing., I’m going to call this a good news/bad
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going to talk about where we felt that we were ratcheted, if
you will, by inspection which subseguently ended up being a
Severity Level 3 violation, accompanied by a fine.

S0 this information is in the public domain. 1It’'s
been well ventilated with the NRC, so I’‘m not opening any
new data here or giving any new stories. Specifically, in
the 1987 timeframe, we were found to have certain junction
boxes that used nylon caps to terminate internal wires
inside the junction boxes =~ I think everybody can
understand what that is =-- and/or had wire butt splices.

The issue was that had these comj onents been
properly tested -- and I’'m talking items trat need to be in
a humidity, high humidity, high temperature, high radiation
environment, It turned out that there were some 270-0dd
cases where we had used nylon caps in the motor operators
and 196~odd wire butt splices. In the limit torque valve
motor area, we did some immediate testing through some
laboratories, some engineering analysis, and the other
things that you see there.

The issue here where we get into the area of
backfit is that we were asked if these components had been
tested with the butt splice or the wire nuts touching the
metal junction box. The regulations are somewhat loose.
They say that in the configuration that they’re expected to

be in in the plant, and it was interpreted in this
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particular inspection issue that the wire nuts or the butt
splices could be in contact with the metal junction box,
and, therefore, if taey weren’t tested in that
configuration, then they aren’t qualified for all the
regquirements.

As a matter of fact, in the area of the wire caps,
we did walkdowns of the plant and determined that there was
no case where they were found to be touching the metal
junction box. Similarly, in the -- I think that’s correct,
or hardly anyplace -- and similarly with the butt splices.
S0 the issue here from a backfit perspective is we felt that
we were being inspected to a new interpretation of the
requirements, not that they might not be proper
requirements, but that it was a new interpretation, and,
therefore, we should not be inspected and enforced to a new
interpretation.

I won’t go into all the legal ramifications back
and forth, but we did go to an enforcement conference and we
did respond in some detail to the proposed civil penalty.

We ended up paying the penalty in spite of our rebuttal. So
the purpose of my bringing this up is not so much to get
into an adversarial contest, but to point out an issue that
may or may not be appropriate to others.

In addition, one of the things that we brought up,

and to refer to Carl’s earlier remarks, is that had this
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interpretation of environmental gualification testing and
procedures; then we might have known and been able to look
at this on our own in light of the information thet could
have been provided:; for example, by an INE notice or a
notice.

8o it kind of was sprung up on us fresh and
although it had been looked at in earlier sites, but hadn’t
been brought to the forefront. 8o that'’s the reason that we
picked this issue and I just wanted tc share that with you.

In summary then, we felt that although we had
gqualified the nuts and the splices in all the IPEEE
standards and requirements, we had never s :cifically ir.ed
the laboratories to tie over or heold over the splice or the
wire nut to the side of the box. As it turred out, atfter
doing this with aging and radiation temperature and
humidity, that they would have failed on the order of
between eight and ten years.

So there was some technical rationale having us do
that, but I go back to an earlier comment that when we
inspected them in the field, I believe in no case did we
ever find them that way., It doesn’t mean that they might
not have been able to have been there, and you could never
know that, cbviously, but that was the approach we took,

So that’s what I wanted to talk to you about in
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this area. Again, this is the bad news. This is a little
bit more perhaps esoteric, a little bit of what I call
software as cpposed to hardware. Most of the backfits, I
think, historically the big ones have been hardware related,
This is a somewhat unigue issue to our power plant perhaps,
although I have discussed {t in some degree with the NUMARC
folks who have done a bit of a survey.

It has to do with the regquirements for operators
or prospective licensed operators, be they reactor cperator
or senior reactor operator candidates, to meet certain
prerequisites. The slide is scmewhat self-explanatory. We
were, at our power plant, committed to a certain rcv{uion of
& NUREG, reg guide, and an ANSI standard. As many of you
know that work in this arena with the cperator licensing
program, there have been several revisions to the NUREG
associated with guidelines for operating license exams.

Agaln, at our particular power plant, we’ve been
able to work with our csinterparts in our region to pre-~
screen and review on a case-by-case basis different
candidates’ qualifications. The real gut issue here is that
we had an experience where we had sent a candidate, a senior
reactor operator candidate all the way through our inhouse
training program, presented his credentials at the end of

the course, and he was turned down to be able to take the

exam. At that time, as Dr. Paperiello said earlier, we
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maybe should have spoken up a little bit more, but we chose
not to fer several different reasons.

But the point is that by opening a dialogue, and
this is sort of the good news, and in working with our
inspectors and our staff people in our region and NRR, we've
been able to customize and review the reguirements such
that, A, wve're going to be given an opportunity to have an
indication before we submit a candidate to start a course,
that upon successful completion of the course, that the
candidate would be permitted to sit for the exan.

$0 while the statements here appesr a bit hard,
and if you wanted to be a fine tuned reviewer of the issue,
I think that we could -~ we being the utility could come up
with an argument as to which revision of this NUREG we were
mandatorily reguired to comply with. We'’ve bheen able to
work with the regional folks and the people at Headguarters
to work through this issue on a professional basis and still
meet the spirit and the intent.

The real issue at our plant, and I can’t believe
it’s too much different from others, is that many of us
start our pipeline for cperators literally yvars in advance.
We start out at our plant with what we call non-licensed
operators who serve a certain period of time and then they
move on up to reactor operators and then sen.ci reactor

operators. If halfway through that, in our case, six to
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seven year pipeline the rules change, then it can be a real
impact on the utility.

$o in summary, I think, like I said, 1 think this
is the good news because we were able to bring the issue
forward rather than just sit there and let it happen, that
we've been able to work through it. I guess I would have to
call this sort of a success story in the interplay between
the utility and the regulator, and I would encourage all of
you to consider that as you come up against other problems.

That concludes my remarks.

MR. ROSS: Questions for Mr. Spangenberg?

MR. ARHAR: John Arhar, Pacific Gas & Electric.
Just a guestion. You mentioned on this EQ issue, what if
you would have found this problem as a result of a genheric
letter or bulletin? Do you think there would have besn
enforcement action after that? You menticned that if there
would have been a bulletin or generic letter, it could have
helped you find it sooner. Llet’s say it was lssued and you
weren't -- because of some other plant and then you found
yours because of that.

MR. SPANGENBERG: Well, I guess I’'d have to echo
some of the earlier remarks. If something comes to light
that was not heretofore krnown and the utility was taking
"prudent" action or responsive action, I don’t think that

there would have been a violatien that severe. Many times,
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forwvard and show that none of the valves that they had in
place now had wire nuts that were touching the enclosure,
it’s been our experience that over time with maintenance and
the removal of those ~- doing maintenance on those valves,
those wires can be pushed back into the box and without
restraints can contact the enclosure and, in fact, as Frank
said, there was actual failure when they tested in that
configuration.

S0 the issue boiled down to do we have to have
prescriptive requirements or prescriptive information
notices and bulletins to cover every situation in a case
like this, or is it sufficient to have broad performance
requirements with the burden of procf on the licensee. 1In
this case, our position ultimately was that there vas a
requirement to test for all configurations that could exist.

But my point here is really that we did not take
that action, except as we went through an extensive process.
In this case, Illinois Power 1 guess ultimately made a
decision to pay the fine and move on.

I guess the other point that I == the second issue
that Frank raises, I think, also brings out a good point,
That is that where there are situations where you feel as if
you are facing a backfit or you face problems as a result of
something that we issue, please come forward to us. We

truly are interested in hearing those cases and we attempt
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| wvhenever pussible to, as a minimum, informally work out a
‘ é resolution of it, ‘
J In the case of the reguirements to take an instant
“ SRO exam, which was a case you talked about, I think we
8 worked out with the licensee an approach. 1I’ll have to say
6 that beyond that we’ve gone back to Washington and we told
? the folks who were re-ronsible for the exam standards that
8 we feel us though * ay be, perhaps unintencded, but
9 there may be a bi the impesition of the underlying
10 standard which a ¢e.c. ... version of ANSI 3.1, I believe it
il is, and that they need "o look % tlat,
W | We underst... ., are, in fact, looking at
. 13 revising the exam standards to make it clear that they don’'t
14 intend to backfit .rsough those standards a new requirement,
18 $0 we are truly interested in hearing those cases and we are
16 eager to ~=- even when we don’t go through the full process
17 of having the exam standards changed, we’'re working with the
18 folks, with the utility and with the pecple in NRR, to sork
19 out satisfactory resolutions informally and making some kind
20 of final fix.
21 MR. SPANGENBERG: Anybody have any questions?
22 MR. CONRAN: 1 have a comment that I think maybe
23 should be ad4ed in this context. For the sake cof
. 24 consistency, the training sessions with inspectors, regional

5 inspectors, inspecticn instructions, TIs, inspection and
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guidance is not reviewed by CRGR. S0 except as those kinde
of documents contain or refer to staff positions that are
actually approved, generically approved guidance, like reg
guides, SRPs, some so t of an explicit reference to an
irproved generic document, inspection guidance, licensees
should not be held to the content of inspection
instructions.

Inspection instructions are not reviewed by CRGR
on the understanding, clear understanding and agreement that
they will not contain a new or unapproved position that goes
beyond those that are approved by the full process,
including CRGR review., 8o inspection instructions may refer
to a reg guide or SRP that a licensee is committed to and,
in that case, why, you, of course, could be held to content
of innpoctioﬁ.

But otherwise not. They’'re not apprcved by CRGR
and should not be cited as deviations from inspection
guidance,

MR. BERLINGER: I have one comment to add to what
Jim has said. The staff, in fact, when we develop a
bulletin or a generic letter which we feel we would like to
have a broad generic inspection after implementation, we
would develop a temporary instruction at the time which the
bulletin or generic letter is being developed. In fact, the

package that’s forwarded by NRR to CRGR would contain a copy
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of the draft temporary instruction.

That'’s not to say that CRGR would formally review
and approve the TI, but at least they have an opportunity to
see it, and the staff also has an obligation to make the TI
consistent with what is approved by CRGR, and that being the
bulletin or generic letter.

MR, CONRAN: 1 would grant that there are
exceptions to what I said, but the general rule is that Tls,
inspection instructions and inspection guidance is not
reviewed or approved by CRGR. There are special cases where
the Committee has reviewed TIs, but be aware, as a general
statement, the guidance in Tls, un)~ss it explicitly
excerpts or refers to approved generic positions, are not
included in the generic position.

MR. ROSS: Thank you, Frank. On your agenda, the
IPE/IPEEE process, I just want to say a few words because
ve've talked a bit about the procecs already today. 1It’s
guite likely that as each of the utilities executes the IPE
or IPEEE process that backfitting would arise. The
Commission policy statement in 1985 on severe accidents
noted that the objective was to identify cost-effective
options for reducing the severe accident vulnerabilities,
sometimes called outliers.

And a decision to require plant modifications

would be consistent with cost-effective critaria of the
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backfit rule as to which cption or options, if any, would be
regquired. Following this severe accident policy statement
came Generic Latter 88-20 in 1988.

It requested that each utility perform an
individual plant examination which is sort of ancther name
for a PRA, although not necessarily a lLevel 3 or off-site
consequences PRA. The letter noted that, if necessary,
hardware procedures to prevent or mitigate severe accidents
would be imposed. Again, if necessary,

The examination identifies the vulnerabilities and
in doing s¢, the NRC subsumed scme issues. For example,
Generic Issue A4S or unresolved safety issue A4S was
subsumed into the IPE. There was another general invitat’.-
to utilities to suggest generic issues that could be
efficiently resolved as part of the GCeneric Letter 88-20
process.

Anything that comes out of this severe accident
evaluation, either IPE or IPEEE, certainly falls within the
domain of 50.109. If it appears that there are no cost-
effective fixes that can and should be implemented; that is
if it appears to the utility, the utility may so state. If
the NRC staff in locking at, reviewing or examining your
examination thinks that you should have proposed fixes, then
it would be the NRC action,

So there’s no special exemption of severe accident
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1 issues with respect to the backfit rule. However, in
. 2 Attachment 1 to Generic letter 88-20, we included something
3 that came to us from the Commission., The Commission said if
. certain improvements did not othervwise meet the backfit
s rule, but would, if implemented, significantly alter the
6 risk profile or improve the balance between prevention and
7 mitigation or substantially reduce uncertainties, then the
8 staff should bring this to the attention of the Commission.
9 Exactly what this means, I know rot. It hasn’t
10 happened yet and it seems like a very wide opening that you
1l can drive several l8-wheelers through. It would be
12 interesting to see if, in two or three years, every alert
. 13 and vigilant NRC staff tries to bring some things to the
14 attention of the Commission and what, indeed, would the
15 Commission tell us to do.
16 Now, when the CRGR was reviewing this process;
17 that is the IPE or IPEEE process: we regarded it as
18 uitimately leading to substantial modification to plants.
19 Some of this has already taken place., Some of the more
20 forward utilities have already done their examination and
el have modified their plant, modified thair procedures,
22 modified their training process. In their judgment and I
23 think, in most cases, in our judgment, they have reduced

I 24 their core damage prebability and they have reduced

2% vulnerabilities.
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estimating.

I will t&lk a little bit more about these

documents in a revw minutes. Also, the Office of Research
does most of the rulemaking, develops the rules and the
revisions to rules within our agency, and we, as a matter of
course, therefore, prepare analyses in support of those

regulatory positions.

W .80 are responsible for the resolution of

generic issues and for the regulatory analysis that goes
with those resolutions with the development of regulatory
guides and informat .on requests. 8¢ we have a lot of
experience in how to prepare or how regulator, analyses are
to be prepared. Also, we assist other offices in the
preparation of these docunents, particularly in the area of

cost estimating.

The next chart is a graphical representation of

how the process works with regard to regulatory analysis.
First of all, in daily activities, a concern will be
identified. Then we look at that concern in light of all

other priorities, all other activities going on within the

For example, in generic issues, we prioritize those

generic issues with the many cost benefit analyses. We also
prioritize rulemakings in order to make sure we focus our

resources on those that should be matter of first priority.

And the technical discussions continue day in and
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schematical diagram on the ba~kfit analysis. First of all,

you ask yourself the guestion is the proposed action
applicable to commercial power reactors. If the answer is
no, then txe backfit anslysis, the backfit ruie does not
apply. If the ansver is yes, then you have to ask yourself
the guestion whether the proposed action is within the scope
of 50.109.

That is to say dones it require a change or a
modification to a structure, system or component, to the
organization or to the procedures of that commercial
reactor. If the answer is yes, then it comes within the
scope of 50.109. 1If the answer is no, that is to say it's
forward fit only or it’s a reguest for informatiocn or asks
for an analys.s or whether it’s administrative in nature or
whethar it’s a voluntary deregulation, then the answer would
be no, it does not come within the scope of 50.109.

But still you have to have a regulatory analysis
and the ac*i.n still has to be justified, and that’s been
discussed at great extent today by others. But going on, if
it does come within the scope of $0.109, then you have to
ask yourself the gquestion does it fall within the exemption
or exception requirements of adequate protection or
compliance, or is it a safety enhancement type of
requirement, and that’s been also discuss~d by others.

If it’s a safety enhancement backiit, then you
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have to make two findings: is there going to be a

substantial safety enhancement and is the cost justified.

S0 you consider cost, the cost of the implementation if it'’s
a safety enhancement, but you do not consider cost if ix'’s
for adequate protection or if it’s for compliance.

But still, even under those exemptions, you have
to have a documented evaluation to demonstrate the
objective, its purpose for actioci, and the basis for the
exemption. Then cut of that analysis will come the gquestion
or come the determinaticn, I should say, whether or not you
implemert.

Again, the regulatory analysis is to document the
need for and the consequences of a proposed regulatory
action. You have to state the problem, define the
objectives; why is action necessary, what are the
requirements already in existence by our agency, to whom
does the requirement pertain to, who has tec act, you have to
define the alternatives, all reasonable alternatives,
including no action.

You have to define what attributes need to be
assessed and there the BR document, the BR-0058 tells or
gives instructions on how tc define those attributes. Then
you actually conduct your consequence determinations, your
value impact assessments, and there the CR document, CR-1568

comes into play. You develop your decision ratiocnale and
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you describe the implementation.

The imp)ementation can take different forms. It
can be a rule, generic letter, a policy statement, or it
could be strength and enforcement. You have to define
vhether it’s a final action or an interim action. But in
all cases, the rationale has to be well described and
documented. It has to be systematic and disciplined.

This is a recap on a safety enhancement backfit
analysis. Again, focus on one propcsed action and it has
the two findings that we talked about before, the two tests,
as Marty mentioned. Then it goes through the eleaments. The
elements here are the elements from 50.109. To the extent
they’re relevant and applicable, they have to be addressed.

You can see, too, that you can consider non=-
gquantifiable elements, gualitative factors, as well as
gquantitative. As talked about before, generic letters do
not impose a requirement for action. The only requirement
“here is to respond. Rules and orders impose requirements.
This is just a summary again about the difference in scope,
the regulatory analysis focus of viable alternatives, the
backfit analysis on one specific action.

They’re very similar. Generally, they involve a
value impact assessment., The backfit rule applies only to
power reactors. Regulatory assessments, regulatory analyses

are applicable to all new staff positions. This chart
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attempts to give you a definition of the documents that are
available; the BR document I mentioned earlier, the CR
documert, and some of the cost estimating documents.

In addition to these documents, there are office
letters which give specific instructions tc the staff in
each office on how they are to be implemented. These are
the guidance documents pertaining to backfit analyses. The
backfit rule guidelines, the NUREG~1409 contains the other
three documents that are mentioned; the backfit rule of
1988, the management of plant-specific backfitting, the
manual chapter, and also the CRGR charter.

Now, this guidance that I talk about is five to
six years old. It'’s evolved over time. The staff prezctice
has evolved over time. We now understand the issues better.
We also understand where the staff needs better guidance.
So it’s our attempt to modify this guidance over the next
couple years.

This chart talks about the BR document, the
regulatory analysis guidelines. This is the overall
document that will give the policy to the staff in terms of
the format and content of regulatory analysis. We want to
modify this guidance to give a better definition of what
regulatory actions need a regulatory analysis, and the
appropriate scope and depth of that analysis for each of

these actions.
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We want to expand the guidance of how to analyze
the various alternatives and we want to better integrate the
CRGR reguirements, the backfit requirements, and the
regulatory analysis requirements. These three sources of
requirements, if you will, have evolved over time from three
separate sources and we feel that it’s time to pull them
together, to have an integrated type of apprecach: to do the
job once, if you will, in order to assure that the
justification matches the requirements.

We also want to incorporate the safety goal
determinations. The Commission has told the staff to
consider safety goal in all future regulatory decisions and
actiens. Yet, our guidance in that regard is non-existent
at this time. So part of this modification of our guidance
will be to incorporate staff guidance on how to take into
account the safety goal.

This is an outline of some of the factors that
we’ll take into account in updating the handbook for the
value impact assessment. We are aware of a number of
factors., We'’'re aware that the off-site property damage
guidance is out of date. For example, we’ve had Chernobyl
and that gives us a pretty good insight into the extent to
which off-site property damage can occur, the maguitude of
such damage.

Also, we have conflicting guidance within our
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used five percent. Our experts say that’s the right number.
Some of the consequence models, such as crack, use four to
five percent. 8o our current thinking is to use five
percent, but to use tan percent as a screening or
sensitivity analysis to see if the action is sensitive to
discount rates.

Impact on license renewal., Up to this point, what
we do is to assess the remaining life of a reactor when
doing value impact assesgments. Now, with license renewal,
there will be another 20 years of operaticn or could be
another 20 years of operation, So we’ll have to give
guidance on how to do value impact assessments considering
license renewal.

Treatment of supplemental considerations is an
interesting one. There are some what will say that if you
do not take the proper action, you could lead to an
accident. If you lead to an accident, you could lead to
off-site consequences. If you have off-site consequences,
it could lead to a nuclear moratorium. If you have a
nuclear moratorium, it could lead to World war III. It goes
on and on.

At what point is it fair game to take into account
some of these supplemental considerations? We have actually
had cne value impact assessment that did consider a nuclear

moratorium. Non-reactor regulatory issues; things like
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waste management, transportation, safeguards, medical. Our
guidance in the past has been directed more or less at
hardware items, using PRA for risk., Now what we want to do
is develop good guidance for considering non~hardware
issues, non-reactor issues, and also human factor issues.

I should mention, too, that out of these workshops
will come a summary document and summary of some of the
issues raised, and this will be fed back into this internal
guidance. The guidance, the updating of our guidance is
currently in process. We’re using a contracter, Pacific
Northwest Lab. We hope to have some of the draft material
available for internal reviews early next year.

Then what we anticipate doing using the sanme
process that we used for rulemaking, undergo an internal
review and take it to CRGR, to the ACRS, and to the
Commission. Following Commission approval, we will issue it
for public comment, receive your comments, and then go
through the process again. We advise it as appropriate and
go to CRGR, ACRS and back to the Commission for approval.

This guidance, I say again, is for the staff.
It’s staff guidance on how to prepare regulatory analyses,
how to do backfit analyses to assure that our actions are
well-justified, and we can share that justification with
you.

We anticipate the completion of this activity late
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that’s at issue here and you can say it’s compliance for
those plants. But what about the other plants? Normally
what happens is that you go through and you make a
determination it’s either adequate protection or it’s a
safety cost beneficial enhancement.

But it’s a separate analysis for the different
classes of plants. The staff in the past, it’s been my
observation, my personal observation, has not been rigorous,
has not been precise or disciplined in these types of
analyses. The focus has been on is the action appropriate,
rather than, as Denny mentioned earlier, great ciscussion or
what type of action it’s been.

So compliance has been used as a general category
when it may not be appropriate for all plants. S0 to that
extent, I think that we have to be more systematic in our
approach and make those differentiaticns. I might also
mention that we generally try to use either one of those two
bases, either conpliance or safety enhancement, depending
upon the acticn, the type of action, the basis for the
action, rather than adequate protection, because if you go
adequate protection, the question becomes, well, if you need
this action for adequate protection ¢f the public health and
safety, “hat is to say that plants or implies that the
plants are not adequate without that modificatlion or that

action being taken.
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Therefore, you have to ask the gquestion what is

the basis for continued operation, So we look at that.
Indeed, it may be for adequate protection and you have to
justify continued operation, or it may be you have other
grounids. But all of these different factors, if you will,
have to be considered and what we want to do is try to
update our guidance in that regard to give better
instructions on how to prepare these types of analyses.

Did that answer your question?

MR. PULEC: I guess 1’m wondering why it isn’t
being done now. If you recognize the problem, why isn’t it
being done.

MR. KELTEMES: Just as a follow=-on, 1f you
recognize it, why isn’t it being done, I see a number of
citations to compliance referencing 2xisting GDC. If it’s a
requirement, why isn’t it being followed through on today.

MR. PULEC: I was suspecting that your question,
again, goes to the inspection arena. T¢ me, we shculd not =~
- are you talking about citations?

MR. HELTEMES: No, I’'m not. If you take a look
through the package that was handed out, it deals with
compliance to GDC 4, 12, 17. That'’s existing requirements
for existing Appendix A plants and not =-=-

MR. PULEC: I think the question is one of staff

practice in preparing the analysis. What he’s saying is the
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basis for the action taken is one of compliance, yet there’s
a number of plants which are not committed, predate, if you
will, the GDCs.

MR. ROSS: Let me make a comment. I think that'’s
a fair comment. I’m not exactly sure how we can deal with
it in the CRGR, but we’ll go into it. When I first came to
the Commission in 1967, there were 27 general design
criteria. I forget the exact status of those, whether they
were in final stage, then there was 69 and then there was
70. But for most plants, I thought there was some version
of some ¢general design criteria. I know at one time there
was a general design criterion 44 that would have required
all BWRs have both redundant and diversion emergency core
coolant, which meant, in effect, top spray for a BWR. 1
think that’s what it would have meant.

It didn’t get adopted, but the history in the late
19608 -~ well, we don’t have too many historians. What I
think it would mean is it would need some archival
information in the older plants, and I suppose this is
picking up, for example, Dresden, what do exist.

I suppose we can go back and archive that. I’'m
not sure how productive it would be, but I guess we could
look into it. I know that, for example, in the next 30
days, the CRGR is going to consider the final rule on Part

61, is the proposal adeguate protecticn. There would be an
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extremely low probability of == if there’s any requirement
like that in the GDC for, let’s say =~ probably not. You
had a 'P before the general design criteria. I guess you
did. Scmebody in hers ought t¢ know that.

But if it we @ not the GDC, then I suspect it'’s
somewhere else, either in one of the 27 GDCs that we're
committed to or it’‘s in the application or it’s in the
pressure vessel -- so I’'m not sure this is terrikly
important, because I think most times when you cite the GDC,
if we didn't site them, you’‘re committed to another one.
It’s a matter of archiving stuff,

MR. MALSCH: I can add scmething to that. GDC
guestions are like integral equa‘’ons. They get very
complicated very fast because they are the very basic
embodiments of safety philosophy. 8o the tendency is to
give them the broadest possible application. Moreover, when
they are promulgated, it was stated that they were the
embodi .ent of what wa: then-current staff practice.

So even though the GDC may not =-- may have been
promulgated, let's say, after the date of issuance of the
operating license, there’s a tendency on the part of the
Commission to assume tha* since they were an embodiment of
then-pending-current staff practice, to assume that
someplace in the application you can find a commitment to

the GDC or their equivalent.
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Moreover, if you were to conclude that a GDC did
not apply te your ple~t, you then immediate’'y run intc some
very difficult guestions as .c what did the Commission have
in mind by way of ad ,uate protection when it licensed that
plant. There’'s a natural tendency to say that the
regulations are a presumptive definition of what is
necessary for adequate protection. If you were to conclude
that the GDC did not apply to a plant, then it’s not clear
exactly what you would look for by way of a definition of
adeguate protection.

8o the GDC guestions get very ccmplicated very
fast and there'’s often not a very clear answer in terms of
use of the compliance exception in the backfit rule.

MR. STENGER: That'’s why we have complained so
often about the citation to the GDC as a br.:s for a
compliance finding in a generic communication, rather
generic initiative. It gets very confusing and it'’s
confusing for the pre~GDC plants to see a generic letter
that says that for compliance with this GDC, you must do
such and such. What is the pre~GDC plant expected to do?
It is very confusing.

MR. HELTEMES: I was going to mention just one
more thing, if I could switch subjects, It has to do with
the survey dcne in 1989, I think Jim mentioned it and

others mentioned it. Part of that survey was to go out tc
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l.censees and ask for the cost implementation for five
previous actions, Those actions were considered to be
already completed. They were bulletins and generic letters.

So we got the cost for implementation from the
licensees and we compared it to the staff estimated ccst at
the time of approval to see, if you will, put a QA on it to
see whether the cost estimates by the staff were pretty gcod
or not. But the way it turned out was that the cost
estimates by the staff were quite good. They were guite
representative of the average cost to the industry.

All five examples came in remarkably, I think,
within the estimates of the average of the licensee’s cost
to implement. But the peint I want to get to is it wasn’t
the average cost, it was the range of costs of the licensees
that was tremendous. There was I want to say factors of 100
in some cases between the cost of implementation at one
plant versus other plants.

So the cost estimate that we do, and we d¢ a cost
estimate, is pretty good on the average, but it certainly
can have wide swings, plus and minus. The point that Jim
Conran made earlier about the cost may not be pertinent to
your plant certainly was validated by our cost estimate
survey tha: we did.

It just reemphasizes that what we have to do,

since we don’t know all the designs, we also don’t know all
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the practices and the costs of implementation for every
plant, and it would be impossible for us to determine that
with any degree of accuracy, that you really have to look at
it from your perspective and if it doesn’t make sense, as we
all said before, if it’s imprudent from your standpoint to
pick it up on a plant-specific basis and come back to the
staff.

MR. BISHOP: Jack, can I add just a quick P.S.
just for the benefit of the audience? 1I’ve already made
this point to these folks separately. That’s exactly the
reason why I advocate that the justificaticns done for the
50,.54(f) informaticon requests, the justification done under
50,109, a2s may be done to suppert a generic communication,
it would it be very helpful if the licensees had those at
the same time they had the generic communication to which
they pertain so that you‘re in a position to be able to
analyze whether you’re in the middle of that range or out
one side or the other when you try to figure out what it is
you ought to do and where in the priorities that ought to
£it in.

These folks have been nice enough to say that’s
one of these other things they’re going to be taking into
consideration.

MR. ROSS: On your agenda, I think we’re in sort

of a free form now. We’ll keep on moving. We don’t need to
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that Bob Bishop outlined in his presentation,

I don’'t like getting into specific examples, but
zome that could be mentioned, the generic letter on SPDS,
the generic letter on in-service testing, 89~04, where they
really re-~interpreted existing reguirements. I think in
those particular instances, a rulemaking type process, a
rulemaking process is called for. Not that I'm advocating
more rulemaking. I think generic letters, generic
communications, notices certainly have their place and can
be useful,

MR. ROSS: Anyone have some other views on this
general subject, rules versus guidance?

MR. MILLER: For me, I just have a small comment.
I've seen a lot of ~=- well, I wouldn’t say a lot of, but a
number of generic communications that looked an awful lot
like rules to me in their actual language. But there is a
gquestion about whether in any area which is sort of fast-
moving, in which you expect new informaticn or in which
you’re not entirely certain that you’re geing down the right
path, rulemaking tends to add a little element of
inflexibility in the process, whereas bulletins, generic
communications and the like, from a purely bureaucratic
gtandpoint, are easily modified or relaxed or extended and
changed in rulemaking.

$o there is an advantage in that respect dea)l ing
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Probably the answer lies somewhere in between, that you

retain the concept of flexibility inherent in generic
communications which are not imposed as requirements, but
attempt to get some sort of a public~industry input, much
like you would in the case of rulemaking, before the generic
communications are promulgated in the first place.

So the ansver may lie somewhere in between.

MR. SHARKEY: Tom Srarkey, Union Electric. Just a
comment. I think to the licensee, it doesn’t really ratter.
We see them both as commitments and we generally try to do a
geod job. If there’s a concern with the NRC staff on an
issue and it’s logical, then we implement it via generic
letter. That'’s a commitment to us and we live by it. If
it’s a rule, it’s a commitment. It may be a hijther tier,
but we still live with it, whether it’s a recomme:;ded action
or a regquired action.

So I don’t really see a difference.

MR. ROSS: I should note that after these four
regional workshops, the NRC has an obligation to study all
these transcripts and decide what further action might be
needed. So the guestion and answer is going to be raw
material for us when we start readi..~ the transcripts.

Now, just generzlly, do people have questions or

comments they’ve saved up throughout the day that you would
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like to put to us or put to yourselves or put to someone
else, or whatever? 1I’ve got a couple. 1It’s open house.

MR. BAUER: Kind of following up on that last
thing, I’m Scott Bauer from Portland General Electric
Company, Trojan Nuclear Plant., I think one of the comments
I've heard today is that we would like to see -- we don’t
mind the generic communications, but we’d like to see more
backfitting analysis done on thuse.

The question I have on the compliance exception is
would a thumb rule that could be used for applicability of
the compliance exception be =~ can I cite the licensee for
not being in compliance on that current issue?

MR. ROSS: 1 think the answer is yes.

MR. BAUER: Then doesn’t it seem rather odd that
you have 100 percent of your licensees in non-compliance
with the rule, that the rule is not understandable?

MR. ROSS: Well, there’s 101 percent not
understandable, but I don’t think I understood the comment
or guestion.

MR. BAUER: For example, let’s pick an MOV generic
letter. How many licensces already had MOV testing
programs?

MR. ROSS: All of them.

MR. BAUER: Well, to the degree of detail as you

asked for, the $5 million program you asked us to put into
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place as part of the generic letter.

MR. ROSS: None.

MR. BAUER: None. Right. And that’s what I'm
saying. If none of them are in compliance to that level of
detail, is it really a compliance issue or is it a not
understanding the rule, that the GDC is not clear on what
you’re supposed to have.

MR, ROSS: There’s no question =-- I mean, what
does it mean tc have extremely low probability. I don’t
know, ten-to-the-minus-four, ten~to-the-minus-twelve.

MR. BAUER: So I would propose that issuing a
generic letter like the MOV one on a compliance exception is
not appropriate. It should be subject to a backfitting
because nobody is doing it,

MR. RO3%: Maybe the panel wants to pick up on it,
but the way I understood it, and I think I was on the CRGR
at the time. I remember the logic. You have a previous
qualification == then through work at the Research Office,
which I am somewhat responsible for, new information comes
up not heretofore considered. It was exploratory research
and it turned up something new. It raised a black cloud
over the previously perceived program for qualification.

We thought you were in compliance, but now we're
not sure and maybe there’s a good case if you’re not. I

think it makes sense that it’s a compliance exception
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because we no longer have ~- and the testing program we used
to. I den’t know any better way to say it.

MR. MILLER: Denny, I’'d like to offer something
here, an observation. I think what we’re really talking
about is something that goes, I guess, to the fundamental
approach that the Ccmmission took in developing its
technical criteria and regulations. I think it’s very clear
that with the very large number of different designs that
are out there and with the tremendois complexity of these
plants, that the Commission really had to take a more
performance-oriented and broadly worded set of regulations.

Now, that’s not true completziy across the board.
There are certain areas where the Commission chose to
elaborate and go into great detail, but, by and large, the
Commission was forced really to take an approach which
states certain fundamental but broadly stated technical
criteria, and then put the burden on the licensee to
demonstrate that those criteria are met.

I think it was anticipated at the beginning that
we wouldn’t be able to anticipate at the outset what all of
the kinds of situations that might arise over time that
might impact on that. But, again, the burden was put on the
licensees to =-- and so when we get information through
research that says under certain conditions the licensees

hadn’t anticipated -- when I say we didn’t anticipate,
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Nebody understood it to be regquired and to the extent the
genoric letter would call for.

MR, RO$S: Wuit a minute. 1Isolation valves have
to iscolate. That’s what they de best,

MR, STENGER: Welli, that’s a functional criteria,
and I’11 just repeat what the Commission said in the 1985
rule. The compliance exception is intended to address
situations where the licensee has failed to meet krown and
established standards of the Commission. To take a very
Lroad performance criteria and use that as the bdagis for a
compliance tinding repeatedly, as has been done, really guts
the backfitting rule.

MR, MALSCH: I disagree with that. The underlying
assumption behind thar is the backfit rule was designed to
prevent raquirements from peiny imposed,

MR. STENGER: No, that’s not -~

MR, MALSCH: There is no indication anywhere in
the backfit rule that the backfit rule was designed to
decrease the number of backfits. All you find is that the
purpose of the rule was to have a disciplined approach to
backfitting. From that standpoint, if you're directed -~ if
you’‘re trying to achieve a disciplined careful analysis, it
doesn’t make any difference whether or not you apply the
compliance exception, because in either case you’d need a

documented evaluation.
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I still g0 back to the guestion. I think the way
you apply the comrliance exce“tion is simply you wu-¥
yourself whether, knowing what you know now, arg you ot ure
you not in compliance. That'’s the simple quest.on. I[N our
example, because of recent infermation, it turns oui there’s
no way you can argue ycu’‘re in compliance with the existing
roequirements. That [& you are now in vicvlation ¢f a known
and established reguirement, whether it’s a specific
requirement or a broad furcticnal-basd iequiremer.t.

The bagic yuestin that you’ ‘e asking yourself is
the same. Knoving what I know, am I in compliance. It’s
simole.

MR. S''ENGER: Scott, o you think your plant was
out cf compliance by not having the =--

MR. BAUER: No, but I think what you’re saying,
sir, makes the regulations a moving target that’s going to
be == everybody’s trying to move with it and trying to h.t
it vherever it's moving to. I mean, as @w technology comes
about that allows us to test MOVs differertly, I’ve got to
be up to speed on all *hac¢ new technology and move wi¢h it,
and we‘re all going to be aiming At different targyets.

MR. MALSCH: I agree in a serse, It isn’‘t the
regulation which is the muving targe.. 1It’s tlie technnloagy
which presents a moving .arget. That’s a problem. That’s

why you need a careful disciplined eoprovach to impesing
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did something have tc be done about it, The question I'm
asking now is why did NRC have to do scuwething about it,

Do you disagree with the determinations that
underlie the MOV generic letter encugh to stand up and say
that there simply isn’t a problem, a safety problem with
MOVs thet has to be addressed? We pose this question or put
it out on the table for airing in this workshop and so far
we haven’t heard very much about the specific question that
we aL« about,

Do the utilities have a disciplined process within
their own organizations for identifying and categorizing and
prioritizing and getting somet!.. ) done about issues like
the MOV issue which NRC, at least, thinks is a snerious
safety issue? It’s not answer to your question, but I think
it’s just as fair a g estion. Maybe if we can talk a little
bit about that guestion we’ll come away from the workshop
with a better understanding about what exactly your gripes
are with regard to the way that we do hackfit contreol and
backfit regulation.

MR. ROS8S: Anybody want to comment on J.u Conran’s

MR, BISHOP: Can 1 start?

MR. ROSS: Sure.

MR. BISHOP: Let me remove it so it doesn’t sound

like I’'m just trying to preserve my own job at NUMARC, It’s
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was really in mind and what were the alternative wvays in
which they :ould be addressed, to preserve the resources of
everybody.

One of our biggest problems is we've got an issue
priority list that goes on for ages, and those are just
generic issues., I’'d hate to think of what it is at each
individual plant, but it’s not a shorter list and it's a
question of how we can try to better focus our mutual
resources because we all want to get the job done .ogether.

1’'d go back to the old scheol, ard then I’'ll get
done speaking. 1I’ve aiways thought that tre licensee was
rerponsible for that plant and for ma)ing sure that plant
operated safely. The Atomic Energy ‘¢t put together a
regulatory system where the NRC ' as in an oversight role and
would pass such regulations aprropriate for it to carry cut
its responsibility for oversicht “o assure the public health
and safety were protected.

But just as I dvised the utility I worked with,
if there’s ever an i(vv‘Jdent, you better make sure that you
understand that you’re the pecple responsible, not the NRC.
There will be a lot of people that come arcund afterwards
and help you understand what you should have done
differently, but that in nc way relieves you of the
responsibility of doing what you think is right every time,

because you're the folks holding the keys to the door.
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MR. ROES: Does the Atomic Energy Act still have
in it the operative words NRC or regulate to the minimum
degree necessary? Is the word minimum still in there?

MR. MALSCH: 1It’s still in there, but it applies
to research reactors.

MR, ROSS: That’'s all. Anyone else want to
comment following Mr. Bishop’s comments?

MR. SHUKULA: Girija Shukula from Detre’ " Edison
Company. I think the best way to tackle this problem would
be to work with the industry representatives, like NUMARC,
NUBARG and INPO, on these generic communications before they
come out, SO as to get our review or comments before they
become a reguirement, for us, at least, as we understand
tham. Also, go through the backfit analysis just for the
sake of it snd see if it is a cost-justified thing to do or
it’s a compliance thing or whatever it is, Just go through
the analysis and also include a summary of that analysis
into the generic communication. 8o we’ve dealt with
everything at once.

MR. ROSS: Let me give you a partial answer. What
I'm going to say will be coming out in writing, I think, in
the reascnably near future. It has to do with working with
NUMARC, which we still do; you understand, In fact, we
worked with them to get this meetiny set up. But the staff

and the Office of Research was working with them in the
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resolution of diesel generator reliability and we thought
what we had was an accommodation that NUMARC would develop
specific quideliines and the NRC would simply endorse them.

It took two or three years to get there. At the
last minute when the Research staff was getting ready to
send the package t¢ the CRGR, NUMARC pulled the rug out from
under and, in a sense, threw away all the guidelines ti.at wve
had intended to endorse. That leaves one with kind of a
sour taste about working. I don’t know how we re going to
proceed in the future, but it does temper one’s enthusiasm
just a bit.

MR. SHUKULA: Yes, but they have done an excellent
iob on issues like molded case circuit breakers and things
like that.

MR. ROSS8: I understand, but I’'m saying this does
influence people, which means now we’ve got to go back and
put in all the prescriptivity that we were trying «=- I guess
that’s what you're going to do, isn’t it, Jack? Do you
know?

MR, HELTEMES: A lot of the guidance is =-- scme of
the guidance has gone back into regulatory guide and some of
it’s in appendices as illustrative examples of the level of
detail and the scope and nature of the activities that are
intended to be conducted. But just to follow up on that,

that particular cne, B~56, was always intended to give the
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licensee flexibility so that if they have an estatlished
practice of getting the job done: that is to say resulting
in high diesel generator reliability; it was not our intent,
the regulatory intent to disturb those good practices.

S0 in that sense, we were working with the
industry to make sure that we did not disrupt good ongoing
programs.

BY MR, BISHOP: By way of quick rebuttal, 1 think
that’s exactly where, as I urderstand the situation, it came
unraveled., That there is a significant difference of
opinion that came out unfortunately at the last minute as
the issues became more clear, that there was just a dramatic
difference of opinion between NUMARC, and I boldly suggest
that that’s the industry’s pocsition, and the NRC staff on
what was required to achieve the goals that we all share.
That’'s where we stand now. I agree. I think it’s an
unfortunate circumstance.

MR, NPOS8S: But the other half of your question ==

MR. SHUKULA: So basically these generic
commu-.ications pose some kind of time constraint on us, and
I think if we can work out some way on an industry-wide
basis, including EPRI or INPO or NUMARC, we would have done
the same kind of guality job on MOVs or service water
systems without having a generic letter. I believe that.

Thank you.
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MR. ROSS: I would like to point out that earlier
today we talked about the cumulative requirements, and the
NRC is still trying to decide whet it wants to do. But I
assure you that one of the things we’re trying to do is
prioritize things s> that lesser important things fall to
the bottom of the list. That hadn’t been done well yet,

Other comments or guestions?

MR. MILLER: It seems to me there’'s a guestion
that came up this morning, and I don’t know if we answered
it. 1It’s somewhat related to this we’'re talking about here.
There have been a number of cases in Region III where
although the cases didn’t result in backfit claims by the
licensee, there has been a ccncern on the part of the
licensee that there was, in fact -- and there are situations
where == and EQ is a good example, again, or a good area to
illustrate, where NRR and licensing reviewed a program plan
and did a certain level of review of licensce’s EQ program.

Inspectors went out after that and :uund problems
with some aspect of EQ, and the licensee has taken the
position, look, NRR approved our program; now, how can you
come out later on and cite me for a non-ccmpliance. I think
one of the things that is important to keep in mind is that
in licensing reviews, fregquently the scope of what NRR looks
at, depth may be a better term to use, of what is looked at

only goes so far.
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I think the SERs make an attempt to define the
bounds and the limits, circumscribe really what it is they
are appreving., And yet we all know that in programs like
this there are many levels of detail that go into that
program. Our inspectors may, in fact, go out in an area
where there was broad mention of approval from NRR, when you
get down into the details you find the situation wvhere some
ot the higher levels i.. this hierarchy of requirements and
80 on have not been met.

Jt’s down in the details that we can find problems
and I know that this, on the face of it at least, has the
appearance of NRC and the regions citing a case where NKR
has already given approval. 1 raise this because this has,
in fact, come up a number of times in cases invelving even
escalated enforcement., I don’t know if you want to react to
that or not, but it’s a situation where I’'ve seen confusion.

MR. ROSS: Anyone wish to comment or rebut or
reply?

MR. STENGER: I would just make a comment., I’ll
probably never be asked back to Region III again, but I
think that approach is irconsistent with Manual Chapter 0514
which does state, I can’t find the reference right now, but
it’s in the appendix to the manual chapter, that when an SER
is issued aprvoving a licensee’s program, the licensee ==

well, here it is -« the licensee should be able to conclude
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that his commitments in the SER, it’s talking about mostly
in.tial licensing here, satisfy the NRC requirements for a
particular area.

If the staff was to subsequently regquire that the
licensee commit to additional action under other than that
specified in the SER for the particular area, such action
would constitute a backfit. I think that type of == and
this is in the context of inspection and enforcement, the
discussion in the appendix to the manual chapter.

$0 1 think that type of evolving positions through
inspections can well raise backfitting concerns.

MR. MILLER: Dan, the problem I have with that,
though, is that there is a simple fact that the staff is
extremely limited both in terms of numbers and, again, if
you go back to regulations and just consider for a moment
the tremendous cemplax:ty of these plants, we're flat
limited in how much we can == in the case of regulation =--
prescribe in the rule. We simply can’t anticipate all of
the different situations that may arise at different plants.

And in the case of licensing and inspection, it’s
clear that NRR has limits as to how much detail they can go
into in reviewing the program from the licensee. What your
pesition, I think, suggests is that the burden of proof
rapidly shifts from the licensee to the staff regardless of

what level of detail that the staff is able to go inteo in
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you get ten-to-the-minus~-two for demand, trip breakers that
don’t trip, and scram discharge valvex that fill up with
water when they shouldn’t, and service water heat exchangers
clogging up, ard a long list of problens.

When people read about these and find out about
them, they say I’ve got to do something, I'm just one step
ahead of the sheriff. The tendency in the interest of
safety is to get something out rather gquickly and if you say
rule, then you see eyes glaze over and say rule, that will
take me five years, I want to get something done tomorrow.

Now, the discipline from Part 109 says you can’t
get it done tomorrcw, ycu’‘ve got to get it done maybe next
week or next month, but you can get something done guicker
than the three-year period of the rule. I dor’t xnow if
that helps you or not. But certainly as an NRR reviewer,
which I was, I nesver thought about seafood in the heat
exchanger. I mean, the clams belong on the table, not in
the heat exchanger.

We didn’t anticipate that. How could we? You
didn’t anticipate it. But when it happened and you lost the
safety-important degradation in the service water, we can’t
peint to any specific rule that says keep them out. So what
do we do? If it doesn’t look like it’s perfect, so what?
You didn’t think about, we didn‘t think about it,

We call it compliance. I think it’s a reasonable



10

11

12

13

15

16

17

18

19

20

2l

22

23

24

25

169
thing to do as any. That was one of the closing comments
that I had. 1’11 stand insults or recrimination if anybody
wants to offer any.

(No response.)

MR. ROS8S: Hearing none, The other guestion I
had, I never got an answer. This is how to do something ==~
how ¢an the NRC do something that’s in your interest., I
mentioned Appendix J. Our cost estimate is that if we have
passed this final Appendix J in the consideration, it would
save you guys a bunc' -- save ..e utilities some money. It
would be in the vicinity of safety-neutral.

But Part 109 will not let us do that.

MR. HELTEMES: You can do it as a voluntary
option. We can’t make it mandatory.

MR. ROSS: We cannot require it. I don’t know
what we’'re going to do. We’re still thinking about it. 1If
anybody wants to comment, we‘ll be glad to take comments.
Since you’re never coming back to Kegion III, we’re going to
go down this way and see if you have any closing comments.

MR. BISHOP: 1 think I‘’ve been on my scap box
enocugh. I thank you,

MR. ROSS: 1Is that Dan next to you?

MR. STENGER: Yes, it is. I’ve got a few things.
One, there were a couple ¢of guestions that arose throughout

the day that we never answered, and I might try to touch
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upor thoce a little bit, As a clesing comment, I would just
say Marty reminded me of scmething when we had a few seconds
there that many of these issues of compliance are very
complex, particularly when it gets into compliance with the
GDC and Appendix B, etcetera.

There are a 1ot of complexities and we certainly
had nc meeting of the mind up here today, but pecple should
not feel that that reflects some fault in the rule. I think
it reflects the fact that there are a lot of complexities in
these issues. Reasonable people can differ. I can’t say
anything more than what I've already said, which is that we
do believe the NRC has misapplied the compliance excaption
in a number of cases.

Nevertheless, 1 recognize that there are a lot of
complexities in this area. I think Frank’es first example of
the EQ issue is a real prime exasple of how complex some of
the compliance issues can be. I’l]l let that stand as
closing remarks.

MR, ROSS: Okay. I just want tc say comething
that I started to allude to, and that ig that I feel that
this forum is & good one and that some of the discussion and
ideas that have been shared here are helpful to utility
licensing persconnel, but I also think that, as you
indicated, in your training programs, that inspectors could

benefit from some of this kind of thoughtful discussion,
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bocause as we all heard, some of these things are not real
crisp black and white issues.

While Mr. Conran indicated that you can’t be held
enforceable to inspection guidelines, there certainly is
something that both the utility and the NRC can co-use to
help identify issues and areas where they naed to focus on.
In regards to the presentation I had, which I feit were more
oriented towards enforced backfit as opposed ~- or inspected
backfit as opposed to backfit from on high, I think it's a
good thing that regional inspectors have this kind of
invelvement in their programs to see what a big impact these
things have on the utility.

MR. ROSS: Marty?

MR. MALSCH: Let me just elaborate a little bit on
something that Dan said. The backfit rule is cather easy to
state. When you get into some concrete examples, the
analysis gets rather complicated. In many areas, there are
no clear answers. In some other regulatory fields; for
example, communicaticns; much of the regulatory law is
developed in the context of battles among competitors, all
of which have money to hire lawyers and there’s a lot of
things at stake.

So a lot of detailed questions get readily hashed
out and resolved pretty guickly. 1n our field, we don’t

have competitors slugging it out. So the only way we get
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retraining. Also, a second point is that I -=- hopefully,
Frank’'s second example indicates to those of you here from
Region III that approaching us informally is something that
we encourage where you see a problem. I know this whole
process may seem quite intimidating and then daunting when
you look at what would be involved to formally pursue a
backfit case, but don’t hesitate to contact any of us in
Region II1 management if you have a problem.

MR. ROSS: Carl?

MR. BERLINGER: I was going to make a snide remark
about lawyers, but I was afraid they’d get another
cepportunity to speak after I did.

[Laughter.)

MR. BERLINGER: Guarantee that you’re not geing to
have an opportunity to rebut what I say?

MR. ROSS: They’re pelicy, if it ain’t broke, fix
it anyway.

(Laughter.)

MR. BERLINGER: The generic communications that
the NRC issues are not issued willy-nilly. There’s a great
deal of thought that goes into the develcopment and into
their review, both as part of the backfit rules and
regulations, and alsco as far as internal management review
at the NRC. The difficulty that we’'ve had in the past

that’s bsen identified, in part, through the regulatory
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lawyers see eye-to-eye. I do appreciate the opportunity to
express the difference in a different perspective. On that
note, I’l]l pass the mike.

MR, ROSS: Jack Heltemes reminded me there might
be one thing left cver we didn’t discuss as much as wve
should have that came up; information and notices and what
you are, in effect, reguired to do. I assume that this is a
question. You’ve got to read them, because you get in
trouble if you don’t, and you may get in trouble if there’s
some implied ac*tion that you should have taken but you
didn’t. How did we leave that this morning?

MR. HELTEMES: I was going to address that in my
comments.

MR. ROSS: That’s all I had to say, so 1I'll pass
to Jack.

MR. HSLTEMES: As a final comment, I was just
going to say that we in the Commission take our
responsibilities to assure the public health and safety very
seriously, but we take egqually as seriocusly our
responsibilities to assure that the regulatory positions are
well justified, that we have a certain amount of discipline
to the process and our analyses are systematic,.

I don’t think any of us here would defend that
we’ve passed or met that test in every case in the past.

But we’ve been trying to understand ycur peoint of view,
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That’s why we did the regulat-ry impact survey, that'’s why
we did the backfit analysis survey that we talked about
vhich was a different exercise, that's why we prepared
NUREG~1409, 8o that you could understand the process,
understand the way i{t’'s supposed to work, and then you can
draw our attention to those cases where it doesn’t work,

That's why we're having these workshops today, so
that we can communicate with you because if it's positive,
professional, healthy dialogue, the process will get better
over time, and that'’s what we're committed to do.

MR. PAPERIELLO: I have two things I want to
address. One is on Goodman’s gquestion on the inferration
notice. Let’s start with the first principle I think
somebody mentioned earlier. You as a licensee are
ultimately responsible for the safe operation of your plant.
That obligation means that you have to act on information
that you receive that shows that you might have a safety
problem with your plant.

That could be an information notice, but it could
a4lso be ycur own internal self-aucits. It could be also

your own interaal events, things that may not be reportable.

You have to act on what you know. Even, for exanple, events

don‘t rise up to be an LER; in the enforcement policy which
the Commisecion has given the staff, there is a factor. 1t

isn‘’t a factor that results in a viclation.
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It’s a factor to consider when we determine what
action to take when we have a violation of significant
severity that escalated eni.rcement is warranted. That's
prior notice. 1If things happen in your plant that should
have put you on notice that you had a problem and that
problem results in a violation, that failure to act on prior
notice could be an escalating factor in the size of the
civil perailty wve levy.

That's more than just information notices. I've
had cases where licensees’ self-audit program identifies the
problem and for 18 months or more they didn’t do anything
about {t. That is an escalating factor, But not doing
anything on the information notice in itself is not a factor
that is going to result in enforcement by itself.

The second issue is cne that has not apparently
been discussed much here today, I‘m surprised, and that is
this thing that I constantly hear about in the background of
inspector backfits; an individual inspector twisting
pecples’ arms making them do things, and if 1 don’t do it,
I'm going to get into hot water.

Fundamentally, it is inappropriate for an
inspector to require you to perform any action,

Essentially, I’ll qualify that on the inspector’s own
volition. Obviously if the inspector communicates to you a

formal agency document, that’s not on the inspector’s own
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vylition. However, an inspector (s expected to exercise
professional technical and regulatory judgment.

Furthermore, I -~xpect my inspectors, besides using
NRC rules and regulations, to “e avare of the laws of
nature, physics, chemistry, engincering, as well as logic.
if you do not appear to be in compliance, the inspector has
an obligation to tell you; essentially communicate to you
that you don’t appear to be in compliance, not a final
agency action.

But if the inspector is here today and observes
it, the inspector has to bring that to your attention.
Furthermore, if you can‘t get from Point A to Point B, the
inspector has an cbligation to tell you that, also. An
inspector has an obligation to guestion the technical basis
for your decisions. 1If you disagree with the inspector, you
should tell the inspector. 1If that can‘t be resoclved, then
you need to escalate it.

You should be aware of ocur hierarchy. Go to the
Secticn Chief, go to the Branch Chief. We have mechanismns
for resolving issues if you disagree with an inspector’s
finding. If you believe you're being cequi..d by an
inspector to do something inappropriate, you have to tell
regional management. I can’t deal with elusive allegations
of inappropriate backfits if you don’t tell me. That means

I have to know who did it and when they did it and what the



10

11

12

13

14

18

16

17

18

19

21

22

23

24

25

179
issues are.

I will tell you that I routinely audit inspection
reports. Among other things, I look for the inappropriate
use by the inspectors of open items and unresoclved items as
an attempt to impose an un-analyzed backfit. Frankly, I
rarely find something like that. I’'m geing to have to tell
you, from my own viewpoiht, I’'m more ccncerned with
inspectors who identify problems and never dig into them.
have no idea why things occurred. But I try to do that.

We don’t want our inspectors in the region
engaging in backfits thst aren’t analyzed. Obviously, this
has been said here before, if there is something where
somebody believes that a plant-specific backfit is
appropriate, that’s fine, but let’s follow the policy.

S0 my message to you and to your management is if
somebody, an inspector is coercing somebody to do something
inappropriately, it needs to be brought to our attention.

MR, KNOP: I would 1.8t make one peint on this
issue of inspection requirements that are in TIs or other
modules. Those regquirements are only incumbent on the
inspectors and not necessarily on the licensee until he
verifies that the licensee is committed to the reg guide or
whatever the inspection requirement is in some of the
documents. That'’s it,.

MR. ROSS: Jim?
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MR. CONRAN: 1 appreciated the opportunity to have
this exchange today, and I think it was useful. But I have
to admit that I‘m a little bit uneasy abocut the disconnect
that I see between the regulatory impact survey results that
wve’'re supposed to be addressing in this workshop and the
discussion today,.

If we read the regulatory impact survey right, cne
part of it said, pretty forcefully, I think, there’s too
much backfitting, there’s to damned many nev reguirements.
That seemed to be a theme in the regulatory impact survey.
That hasn’t come across in the discussions today. To try to
get at what was intended by your input to the regulatory
impact survey, we sent out questions that said -~ I alluded
to them a little bit earlier. Specifically, are there
generic letters or bulletins that you think weren't worth
spit from a safety viewpoint: they’'re just make-work items
for you; they’re burning up resources; they’'re distracting
you from important problems like the MOV issue.

We didn’t get any input on that today. 8¢ that
failure teo follow through and to try to get at that aspect
of the regulatory impact survey sort of bothers me. If you
still think == I mean, if I read you properly and you still
think that that’s a problem, there’s tcoco much backfitting,
that implies that some of the backfitting that happens is

not necessary.
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I think it’s not much use to say the one thing!
that is that there’s too much backfitting/ unless you are
also somehow able to say the 3/ generic actions that wve got
in the last year-and-a-half, 12 of them, in our opinion,
were not worth it from a safety viewpoint cor from a cost
benetit viewpoint.

Maybe I misread your comments in the regulatory
impact survey. Maybe what you're saying was that none of
the generic actions that have come at you were really
unnecessary, but what is the most trouble to you is the
arbitrary manner in which we schedule then for
implementation. In that case, then a reasonable compromise
would be to say we want more input on the proposed generic
reguirements with regard to the schedule for implementation
»r prioritization from a safety viewpoint,

But when you said with a sort of unanimous voice
in the regulatory impact survey sone awful things about the
way that we do it or some critical things about the way we
do it, the agency paia attention and we’re trying to do
something about it. 8o if you think it’'s important, for
example, to have more input while these generic
communications are being drafted, I would suggest that vou
say that clearly and strongly and in sort ¢f a unanimous
voice through NUMARC cr however.

I think it’s troubling to me that we dida’'t seenm
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If you wanted to turn th s sessrion into a fix
gection or each individual iten, we ould do that. But just
because we have not been bringing these issucs u)
individually one-by-one, do now wali. away with the
impression that we don’'t bellave that there are a Jot of
these unnecessary items that aren’t worth spit, to use your
expression,

MR. ROSS: I think you‘re right. That isn’t
exactly what we wanted to do, but when Carl Berlinger
irentioned cunulative requirements, sooner or later that'’'s
what will have to happen. It’l]l he like zereu based
budgeting. You get all these lists in some appropriate
hierarchy and then you draw a line and say that’s all 1 can
do this year or this curtage and everything below the line
either gets thrown away or put in the next outage plan.

Maybe things like are what are going to come out
of cumulative requirements, I don’t knew, 1 thought I hLad a
hand over here, Yes.

MR, ARHAR: John Arhar, Pacific Gas & Electric,
Diable Canyon Power Plant., [’ll bring up one generic
letter, you twisted my arm. It’s a recent one, Generic
letter 90-05 on temporary non-code repail " of Class I, II,
1II piping. 1t also brings up guestions on ~-- this is a

generic letter that doesn’t require a response.

So I understand that generic letters don’t give
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roguirenents, tuey give guidance, and a lot of times, at
letsy liow we wory under our management, when we submit a
latter back in resporse to something, that is our
requitement now., We are truly committed,

S0 this one gives me a little problem because it's
a generic letter without a response required. &o it's
giving guidance, but is it really 2 requirement? Are these
requirements? We don’t think it’s vorth spit, T guess. How
do you handle a situation that if you find something in your
plant th~t doesn’t meet the guidance, it's still guidance, I
guess, of a generic letter, and there’s no reportina back to
you. How are we supposed to feed back to you on something
like this?

MR. ROSS: 1I’m trying to remember. I tn> ght I
remembered that we sent that letter out because industry
wanted 1it.

MR. ARHAR: Okay. I think it'’s probably good
guidance, but ==~

MR. MILLER: 1It‘s what it .as meant to be.

MR. STENGER: Let me just take a crack at it from
the same perspective. In my view, it’s like I said earlier,
1 think both you and I want to do what’s right for your
plant. If you get something, like you say, doesn’t feel
that it deserves as much focus as others might, you must

deal with it. You must codify it somehow. In our
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particular situation, we have a system called the condition
report system where we& ~-- in the old days, we would give
every generic letter a condition report.

Therefore, in our system, it was regquired to be
addresyed. So whataver mechanism you have at your utility,
if you get a communication and information, then you must
deal with it one way or ancther. You say we’ve looked at
this, the engineeriny eassessment is because we've got
titanium pipes or whatever, that {t doesn’t pertain to our
plant, and then just write a memo to file and clocse it out.
Thet ‘ay if you get a guy coming in to look you over, if you
will, in yeur information program and he can see that you
just didn’t throw it in the trash can, that you gave it some
conscious and focused and professional view, but it wasn’t
pertinent or applicable to your plant, and then you're done
with it,

MR, ARHAR: Wwhat’s the purpouse for giving generic
letters that don’t require responses? Are you locking == to
us, they a'most becom« information notices, and I know from
listening to your discussior. that irformation notices == now
I understan) the difference hetween them. But they tend to
get filed in the same drawer as an info notice because
there’s no proactive response., We want to be reactive, but
a lot of times we don’'t have the support of the company and

the plant possibly to be as proactive.
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MR, ROSS: 1In this case, 1 don’t think there would
be much difference between a no response GL and an IN. They
maybe achieve the same goal, letting you know what we think
about it. There were some guestions and people wanted to
know the answers.

MR. ARHAR: Specifically, then =-- right,.
Specifically, though, if you’ve got non-code repairs at your
plant that you feel are working, how do you get back to you
guys on that?

MR. ROSS: Thare was one case where we didn’t want
pecple putting bubble gum on it, and I can’t remember the
details, but it was =~-

MR. ARHAR: Yeah, I ==

MR. RCSS8: It wasn’t guite that bad either, but I
don’t know if we have =-- does anyone here remember the case
~=- we can’t help you. We’ll take the comment though that
maybe a no-response GL makes the thing lock bigger than it
should.

MR. ARHAR: Or sraller. I don’. know. 1It’s a
glorified infc notice and I think we’re struggling to know
how to handle it.

MR. ROSS: 1It’s an unusual GL that says no
response.

MR. ARHAR: Well, I’ll tell you, 33 percent of

them are no responses and we have a hard time dealing with
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MR. MILLER: The point of contact is always
initially with the PM, I would say. But I think there,
frankly, is reluctance on the part of licensees to go higher
if they feel that’s needed. I know that that’s true with
respect to inspectors, but we would encourage you and I
would assume that NRR would do the same, that if you start
with the inspector or start with the PM and you find that
you don’t feel like you’‘re being heard, then take it a level
higher, and it’s our job as managers to assure that there
aren’t repercussions from your doing that.

MR. ROSS: I understood the gquestion to be who are
the resident gurus on the general subject of regulatory
analyses, Was that your question?

MR. SHARKEY: Okay. The question on guidance is
not from the region, it’s from NRR.

MR. ROSS: Right.

MR, SHARKEY: 8o I say, time out, NRR, and they
say, oh, no, this is what we want you to do. Then I go in
my region and say, veah, licensee, we agree with you, but
there’s nothing we can do. NRR’s the expert.

MR, ROSS: Okay. Keep going. What’s the
question,

MR. SHARKEY: 8o I go back to the NRR, to the same
guy that’s giving me the guidance, and say this is a backfit

analysis possibly, where’s my appeal. I’m going to same guy
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that’s trying to tell me what to do.

MR. BARRETT: Keep going up the chain.

MR, ROSS: One at a tinme,.

MR. BARRETT: I just want to say one word. Rich
Barrett from NRR. Quite often if you’re getting guidance
from NRR that appears tc be a backfit, you will be getting
it from the technical side of NRR., 1In that case, your best
bet is to talk to the project side of NRKR, your plant’s
project manager or his superior who is the project director
for your plant.

As Carl said, if that’s not working, then you can
go up the management chain. Now, perhaps you have an
example where the project manager for your plant =-

MR, SHARKEY: Actually, it was his boss.

MR. BARRETT: Okay. His boss. In that case,
you’re going to have to go up through the management chain
in the project organization in NRR.

MR. SHARKEY: And there’s where we have reluctance
trying to blow something -- I mean, it’s all well and good
and then there’s an official process for appe ' and
whatever, but we’re trying to handle this informally so that
we can resolve it with informal discussion.

MR. BARRETT: I regard a telephone call as still
informal. I don‘’t know what else to tell you.

MR. PAPERIELLO: I’ll tell you from the Rejicnal
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Administrator’s office, I can’t fix a problem in a regicn
that I den’t know about, and I guess I'm very much
frustrated when I hear about after-the-fact there’s peen a
disagreement and everybody'’s unhappy, and I never Know about
it until the issue is all over.

S0 I think the NRR management nrobably feels the
same way regional management feels about it. I think they’d
welcome things being flushed up the chain rather than things
being rambled about for months on end.

MR. ROSS: And for the most part, the NRR
management of whom ,ou speak, and the regional, too, are not
going to engage in anything, the rvacks of retaliation.
There’s no crime or burden, .. fact, it might liven up an
otherwise dull day. Give us a call. ther comments from
the audience?

MS. GOODMAN: Lynne Goodman, Detroit Edison.
Regarding trying to coordinate items, one thing you might
want to lock at is some of the plants that have five-year
plans and have priority schemes. A lot of us have developed
detailed priority schemes in which we assign point ratings
and have man-locaded over a period of five years, while the
NRC reguirements, guidance, whatever, plus our own items,
owners’ group items and so forth, over a period. and mayb~
that would help the NRC if you tried to do a five-year

loading and what a typical utility would need to do, and
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then adjust that as you come up with new items.

MR. MALSCH: Let me just say something. 1In this
region, at least, we have extended, through a variety of
forums, including an information session that we have with
licensees in this region. 1In fact, about six months ago, we
invited licensees to come in and talk to us about
priorities. We have limits tc what we can do, and then it
does beccme a matter of licensing.

But I think at least in three of four cases over
the past year or so, we have sat down with licensees, along
with NRR and have loocked at just what you’re talking about,
Lynne, anrnd have offered opinion. And I think out of that
have come some situations where licensees felt bound to deo
certain things that grew out of what they perceived to be a
regional preference, and we were able to say, well, wait a
moment, you know, that’s maybe something that inspector was
laooking for, but viewed from a wider perspective, we
wouldn’t give it that same emphasis.

So I would encourage you to use this opportunity =
- answer guestions to encourage you all to, where you feel
it could be of use tc you, to come pester us on your
priorities and we’ll work out with NRR a way to do that.

MR. ROSS: Carl?

MR. BERLINGER: Within NRR cver the past several

months, as part of the cumulative impact review or program
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review that we’ve been attempting to put together, we have
gone to individual licensees and we have gone toc NUMARC who
then went to individual licensees to get information, actual
quantitative information with regard to the resources that
have been spent on previously issued ¢generic communications.

In every case, we were unable to get numbers. We
were unable to get quantification and the main reason, as
was expressed to us, was that the utilities’ bookkeeping
procedures don’t allow them the flexibility %o identify,
say, a charge item against Generic Letter 88-01, as a for
instance. They would have engineering, they would have
design, they would have maintenance. those types of
categories. But, yet, .aobody could say how much was being
spent on each gen=cic communication.

So it was difficult other than to make our own
estimates as to what kind of resources would be required.
Priority, I think, has to be a very key factor in
determining how to handle regulatory, cumulative regulatory
impact. Other areas would be schedule and so on. So these
are all being considered, but pricrity is going to be a very
key issue in that.

MR. ROSS: Anything else? Yes, sir?

MR. BAUER: 1I’d just like to, again, reiterate
some comments I’ve heard made here. Forgive me if I get a

little emoticnal on these things. I’m not really trying to
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be adversarial. These things create a lot of anxiety in our
lives out there at the plants. So with that in mind, we
spend =-- I don’t remember who made the comment. 1'm Scott
Bauer from Portland General Electric.

We spend 100 percent of our time on NRC issues. I
do my non-NRC stuff on overtime, budgets and that type of
thing. We’ve heard a lot of comments, and Mr. Paperiello
just made one, and our resident inspectors also made the
same comment about threatening ue with ideas tnat if you
don’t follow recommendations, you’re geing to be in all
sorts of trouble. And if you don’‘t implement information
notices and that, you’‘re going to be in all sorts of
trouble.

Well, I’d just like to put out the idea that
hindsight is 20-20. When you’‘re actually working through
these things and you'’ve got 100 of these things and there’s
really no priority given to them or if there’s an
information sitting on our table that’s 18 months old, it’s
not because we didn’t want to work on it. 1It’s because we
tried to prioritize it in the midst of all the other things
we’'re doing and it sat.

I would also suggest, and I was going to bring
this up before, that we are what I would call daily
subjected to backfits by the inspection pecple. I think it

has to do with a comment that Mr. Ross made, that CRGR
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members do not represent their offices, but themselves. I
think that philosophy exists throughout the NRC, that
everybody that comes to cur plant represents themselves and
their own ideas, and there is very little management
oversight given to some of the things that we see coming out
to us in inspection repo.ts.

Our resident inspectors have basically free rein
to impose anything they want on us. That'’s probably a
little harsh statement, but that’s -- I think the
fundamental underlying problem to this thing is something
we’'ve already talked about here, and that is that our
industry is subject to what I call vague regulation. I came
from the Navy. In the Navy, we had very specific things you
had to meet and when the audit team came on board, you knew
exactly what they were going to look at.

There were very specific regulations, and your
citations always came to those very specific regulations. I
think the reason our industry is having sc much problem and
the reason that we’'re not proceeding with new plants and
that is because vague regulation exists where you don’t know
what the rules are, and trying to fight out there every day
to make sure we’'re in compliance, and it'’s virtually
impossible to tell when we are in compliance because the
regulations are vague.

And there’s always new interpretations coming out
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about it. 8o it works both ways.

MR. ROSS: i 11 tell you what happens. The same
thing happened at NRC 12 years ago. You get sued for $4
billion and $10 million because we d.dn’t stop TMI. We
didn’t pay, by the way. You had a question?

MR. SHUKULA: Yes, sir. Girija Shukula from
Detroit Edison. 1 would like to make a quick comment about
the time estimates required for responses to these generic
communications.

MR. ROSS: Did you say time estimates?

MR. SHUKULA: Right. We have seen numbers like
two hours, feur hours, eight hours required for licensees to
prepare a response to this generic letter or bulletin. We
spend hours and hours on these things, so I don’t know where
these numbers come from. Maybe it‘s time to take a hard
look at those numbers and be realistic, what we really do to
respond to these.

MR. ROSS: I think we always have a little
standard clause in there that we won’t comment on these time
estimates, don‘t we? Don’t we put that in there as a
general rule?

MR. MALSCH: I think there’s -- called a
boilerplate language in bulletins and generic letters, and
it follows immediately after the time estimate for response.

It’s on the clearance information. It basically says if you
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disagree with these estimates, here’s a name or a phone
number of somebody to contact.

MR. RO8S: Let us Kknow.

MR. MALSCH: Let us know, and that information
gets fed back to us.

MR. SHUKULA: Okay. I know that, but I thought
this is the right time to say something about that. Thank
you.

MR. ROSS: Next? Other comments?

[No response.)

MR. ROSS: I think it’s been a highly illustrative
day, hard working day, especially since you didn’t get a
break this afternoon. I assure you that we take it
seriously and we’ll be »eading the transcript, as well as
some of the other areas, in trying to decide what to do
next.

I didn’t mention at the beginning of this morning
where you would next see some work product out of these
workshops. It will come one of two places. The second half
of the workshop, which is Event Reperting, may result in a
change to 50.72 or 50.73. If that’‘s what we propose, we
would write a Commission paper that explained why we thought
a rule change was necessary, or perhaps it would be a rather
minor rulemaking and it would only be done by the Executive

Director.
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We’d have attachments which summarize what we
found out about event reporting, and that might happen
around the end of the year. By reading this public
document, yo2u could see what it was we did with the
workshops with respect to event reperting.

As far as backfitting, I’m not sure that we will
have a Commission paper to propose any change in agency
policy, but I do suspect we’ll have some sort of a
Commission paper that digests these workshops and, if the
Commission is willing, then we’d have ~ public meeting and a
briefing, and on that day, the Commission paper would be
made available.

Again, it’s hard to say when that might occur, but
it wouldn’t be before the first of the year. Again, thank
you all for coming and we’ll see some of you tomorrow.

(Whereupeon, at 4:05 p.m., the workshop was

adjourned.)
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