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1 PROCEEDINGS

2 MR. CONRAN: If we could take our seats and get

3 started. We have got a pretty full agenda.

4 This is the backfitting workshop sponsored by the

5 Nuclear Regulatory Commission. I'm Jim Conran f rom the NRC

6 Headquarters.

7 I'd like to make just a few preliminary remarks
I

8 before we introduce the Regional Administrator to kick off
!

9 the workshop. If you haven't already found them, there are

10 hard copies of the slide presentations that will be made

11 today. Microphones are located throughout the audience,

12 four of them. That's to encourage you to participate in the

13 discussions.V
14 We're goi.'g to have a break in mid morning and mid

15 afternoon in'all of the workshops. If you_want coffee, it's

16 _available in the coffee shop downstairs.

17 The court reporter is making a transcript of the
)

18 proceedings, so if you have questions or comments,

19 participate in the discussion, please identify yourself for
4

20 the reporter.

21 Okay. -With that I'll call on Mr. Montgomery to

22 kick off the workshop and make the introductions of the

23 players.

24 MR. MONTGOMERY: Well, first of all, let me just

25 say welcome, ladies and gentlemen. We're pleased to have

O
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hly ,/ 1 you here in Arlington, Texas. Most of you have been here

i before, certainly the Region IV licensees have.

3 I want to extend a very special welcome to those

4 of you from our sister region, Region V, whatever state you

5 may be here from. We're glad to have you here.

6 This is the fourth and the last of this particular,

7 series of workshops in this country, regional workshops on

8 the topic of backfitting and also event reporting. Both of

-9 1 those topics will-be covered ir. the next two days by

10 speakers up here, and we hope we will also have a good set

11 of interchange and dialogue between yourselves and

12 curselvec.

13 The backfitting issue goes back a long, long way,-~
-

- \_ / 14 as many of you know. It will be a good opportunity today to

15 talk about where we' re at with it, your specific concernst

16 and you'll also hear from us on where we are with it, where

17 it's going, particularly after the regulatory impact survey.

18 With that, I'd like to ask the people to introduce

'19 themselves here. I know most of them. I'll try, I guess,

20 to start, to my far right, which is your far.left, and then
:

21- come across here, and let-them-introduce to everybody who

22 they are.

23 Starting with Johns Jeudon.-

24 MR. JAUDON: _I'm Johns Jaudon, the Deputy
1

25 Director, Division of Reactor Safety in Region IV.

s
L
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( )N 1 MR. GWYNN: Pat Gwynn, Deputy Director, Division

I2 of Reactor Projects in Region IV.

3 MR. COSTANZI: I'm Nick Costanzi, Deputy Director, ,

4 Division of Regulatory Applications, Office of Research.

5 MR. MIZUNO: I'm Geary Mizuno in the Office of

6 General Counsel, Rulemaking and Fuel Safety Division.

7 MR. BERLINGER: Carl Berlinger, Chief of the

8 Generic Communicationo Branch, NRR, Headquarters.

9 MR. JORDAN: I'm Ed Jordan, Director of the Of fice

10 of Analysis ~- of Operational Data, NRC Headquarters.

11 MR. FAULKENBERR( I'm Bob Faulkenberry, the

12 Deputy Regional Administrator of Region V.

13 MR. BISHOP: bob Bishop,. General Counsel, NUMARC,7-~s
6 1

\ _/ 14 Nuclear Management and Resources Council.s

15 MR. RICHARDS: I'm Stu Richards. I'm the Chief of

16 the Reactor Project Branch in Region V.

17 MR. STENGER: Dan Stenger with the law firm of

18 Winston & Strawn in Washington, counsel to the Nuclear
,

19 Utility Backfitting and Reform Group.

20 MR. MONTGOMERY: Okay. Thank you very much,

21 gentlemen.

22 Without further ado, I'm going to turn this over

23 to Ed Jordan, and we'll get en with the workshop. Thank

24 you.

25 MR. JORDAN Thanks, John.

bO.
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1 We appreciate your interest in this program. We

2 hope it will be satisfying and beneficial to you. We feel

-3 it's NRC's opportunity to better express our program for

4 managing backfitting , and for you it's an opportunity to- <

5 comment and to ask your questions, communicate with us on

f, the. concerns that you have about the backfitting programs.

7 The outcome should be a better understanding and
,

8 appreciation of the process by both the NRC and the

9 industry.

10 We hope through this process to identify areas in

11 which the NRC and industry can improve the implementation of <

'
12 the process. We expect from the NRC's standpoint to

13[ consider policy, procedure change, guidance and regulatory

14 changee. So we' re really looking for the right kind of

15 fixes to the problems that are identified th rough- this

16 particular workshop and through the three that have also
r

17 been held.

18 I would caution you that we don' t really plan to

19 give answers to plant-specific issues. So if you have a

20 plant-specifi; issue, see your regional administrator or

21 deputy regional administrator and talk about it. But we're

-22 not going to answer a specific plant issue.

23 As the first speaker, I have, I think, a

24 background that sort of Tits with this particular program.

25 I was - an NRC inspector in the Region III area for a number

O
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1 of years. I supervised inspectors. I developed generic

2 correspondence.

3 And now as a member of the Committee to Review

4 Generic Requirements, I make comments and moderate the

5 generic reg'uirements to assure that they fit 50.109

6 requirements.

7 Your panel members, except for the industry

8 me mbe rs , are all practicing backfitters. They've learned

9 how to do.it, and I hope they do it in accordance with the

10 . procedures. Backfitting is not albad word . Inappropriate

11 ba ckfits , - unreviewed , unanalyzed ba ck fits are bad .

~12 .You have responsibility to identity to us, to the

- [V) 13 NRC, w'..en this occurs. And through that kind of an

14 interchange day to day, we'll come up with the right

15 answers.

||i so if you have complaints, you can identify them16

17 to. myself and these other gentlemen who have been

18 responsible -in the past for implementing backfits on you at

t -19 your facilities.
l.

.20 Jim Conran, who made.the introductions, is a
|

L 21 member of the- CRGR -Staff who researches for the CRGR issues

| 22 and provides documentation of the CRGR process . Jim.Conran
!:

| -23 and his associate, Dennis Allison, also provide training for
i

24 our regional people and oversight in terms of evaluations of

25 the implementation of the backfit considerations .
| . . .O
-!]

. . . - .
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S- ' 1 I'm going to ask the panel members as we go to '

2 help respond to questions. If I get stumped and we want --

3 this is a small group; we ought to be able to communicate

4 rather informally. I hope we can . manage to do that.

5 It might interest you to know that we're holding

6 the same sort of discussions with NRC Headquarters and also

7 with regional staffa so that they have the same picture of

8 the overall backfitting process and our directions for it.

9 similar workshops were held in 1986, but much has

10 happened since then. We have transmitted to everyone, I

11 -hope, a copy of the backfitting. guidelines, the NUREG-1409.

12 .That was communicated to all utilities, and copies of the

f(''T 13 procedures, the rules themselves and other data contained in

''

.14 that particular-document.

15 Something that is happening even as we speak, you

16 might say, is the resolution of the regulatory impact

17 surveys that have been done in the past year, year and a

18 half. This was through meeting with a set of utilities in

19 each regional area and through some mail surveys to obtain

20 your concerns about the backfitting process, and in fact

21 about the regula tory impact . But a large part of it is the

22 back fit process.

23 A paper was provided to the Commission, and the

24 Commission is deliberating on it. The decisions, in terms

25 of-any changes to the buller. ins, generic letters, those sort

O
C,
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1 of documents that have communicated to you the process

2 through which we review them, are under consideration now.

3 So we hope to feed into that kind of process what

4 we learn from our discussion here.

5 I think the most frustrating thing about this

6 backfitting process is the degree of judgment that is

7 contained within it. If it were easy, then we'd reduce it

8 to a formula and put it on our PC and come out with the

9 right answer. It's not, and each one of these has to be

10 reviewed in detail and wi.th some judgment applied as to

11 -which of the elements of the backfitting criteria' are

12 applicable.

I \ 13 It's generally not onor it's multiples. And&]
14 certainly the goal of that process is to add order,

15 discipline and predictability and to enhance the optimal use

16 of'both industry and NRC resources.

17 I'd.like to make a point that this process over

18 the period of years that we've been involved witt, it has

19 oscillated between an industry that feels the NRC is

20 imposing new and unnecessary requirements in a willy-nilly
21 fashion without restraint, and an ' NRC sta f f tha t feels that

22 the NRC managers are imposing constraints on them so they

23 can't do their safety job.

24 And so we have to have an understanding of both

25 elements of that. If the NRC inspector feels a chilling

ia

- . _ __ _--____ _
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(,,/ 1 effect and he can't talk to the management at the plant

2 about an issue because it might be an inappropriate backfit,

3 then we're doing you and ourselves a disservice.

4 The object is, we have to communicate, -and we have

5 to review and determine whether or not a particular activity

6 is a backfit, and then approach it properly if it is. We

7 have to have a stable process with an appropriate amount of

8 tension between those two extremes. That's what we're

9 trying to provide.

10 I would comment that several of us here had the

11 opportunity to examine the Soviet system of operation, of

-12 management and regulation of nuclear power plants. One of

fx 13 their biggest deficiencies was a-total lack over the past
k V

-/ 14 twenty years of a backfitting process . They really built

15 plants and operated them as though they -- as the day they

16 completed them without modificativn.

17 -In the last-two years they've really launched into

18 some very substantial char.ges that are backfits, and they're )

19 very interested in the process that we're very involved with I

l
20 you to do backfitting. ]

21 So with that, I'd like to go into the slides and

22 jump to page two,-the areas that we plan to cover.

23 I'm going to emphasize the NRC's program and
1
|24 process, plant-specific applications and generic

25 applications.

)

. - . .. - -
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'' 1 .You should have a set of these handouts at your '

2 ta ble . We'll cover the other pieces of it in, I would say,
,

3 a less detailed fashion.

4 Next slide. .

5 Here the backfitting is the decision process

6 through which the NRC determines what to do about new

7 requirements, which ones to impose and to what extent.

8 We do expect backfits to occur. There are many

9 each year. They' re an integral part of the process.

Ic They may only be imposed after a formal,

11 systematic review so that you and we both agree that the

12 changes are justified and suitably defined. When I say "you

}I I 13 andLwe both agree," we don't have to agree. There is a
%.} '

-14 requirement-imposed on backfits, so the utilities may be

-15 required without agreement to implement a backfit.
,

16 There are_ three possibilities of classifying

17 ba ck fits . That's, in my simple thought process, narrowed to

18 three. I put first that it's necessary for adequate safety.

19 That's.the adequate protection criteria. The next is

1210 compliance, we're ensuring that existing requirements are

21 be ing fulfilled. That's one that through the previous

22 workshops there seems to be the. greatest disagreement with.

.23 Our industry members will help identify, I think, more-

1
24 clearly where those disagreements are, i

25 The third is cost-justified substantial safety
I' \

-

. . - _
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?\s, 1 -improvement. That's the one that is probably the e asiest to

2 handle once it falls into that particular category, because
t

3 I think in most cases we can agree roughly on the cost.

4 Where the rub seems to come in is when we put it

individual plant5 in a generic cost. What about a plant --

"6 cost because some of our backfits are inexpensive on some

7 plants and very expensive on other plants.

8 So you come to recognize that, and people have to

9 deal with it.

10 The'last one, I think, is that the 50.109 process

11 is really one regulation that's aimed directly at the N RC

.12 staff, as opposed to most of the regulations that are |

'' 13 directed;towards utilities.

\~ # 14 So it is aimed at. the NRC sta f f in order to

15 provide this order, discipline and predictability.

16 Next slide.

17 .Very simply, there are plant-speci fic backf tts .

18 These are implemented in accordance with our Manual Chapter

19 0514, which is contained in the guidelines that have been
..

20 previously communicated, and generic backfits which are more

21 frequently the generic letters and bulletins.

22 These go through a process, through the CRGR which

23 then makes recommendations to the Executive Director'for

24 ope ra tio ns .

-25 So, for instance, .the particular proposed generic

b
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(J
l backfit be identified by the staff; the offico director

2 would tran>amit it to the CRGR. The CRGR would review it and

3 then mako a recommendation to the Executive Director for

4 Operations before its implementation.

5 Now, we'll try to oeparate our discussions between

6 plant-specific and generic backfits .

7 I'd like to skip Slide 5 and go to 6.

8 The definition of a backfit is a modification or

9 an addition to systems, structures, components or design of

10 a facility, procedures or organization required to operate

11 the facility. We're dealing mostly with operating plants

12 for backfits.
f3
( ) 13 I would say these generally result from new

14 information through research or through operating experience

-15 or analysis of operating experience and then become a new

16 staff position which may be different from frevious staff
|

17 positions, or a new generic letter, bullbtin or rule.

18 There are categories of plants in terms of

19 applicability that I won't go into, but.it applies to

20 everybody. It's-just different times. For inrtance, if a

21 plant only had a construction permit at this time.... There

22 is a difference in the way it's han61ed, but I think that's

23 academic for this group.

24 I'll let Geary Mineau work that over -- Mizuno.

25 Excuse me.,,

!b

_ _ _
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1 Could I have Slide 77

2 I would have -- on this slide, since Geary is

3 going to talk quite a bit about this, let me say that

4 because. of the problem with the rule and the challenge in

5 the courts, the rule was vacated in 1987 through a court

6 decision. The concern was over whether or not costs should

7 be considered in establishing and enf'orcing adequate

8 -protection. i

9 The rule was clarified and issued in 1988 and j
i

10 subsequently that revision has been upheld by the courts. '

11 The thing to remember is that backfitting shall always be

12 required if:necessary for adequate protection.
v''N. - -- ;

-(v) 13 Costs are not considered when backfitting is

14 _necessary for adequate protection or when the Commission r

!

15 _ defines or'r'edefines adequate protection stands, or-to

16 ensure compliance. <

'17 So for those, costs are not included.

1G Now,.if there is a decision between two-ways of

~19 obtaining. compliance or two ways of adequate protection,
20 costs could be considered, but not in whether or not there

21 should be backfitting.

22 And, finally, the regulation is based on a

23 determination that each plant meets an acceptable levelf of

24 safety, the adequate protection standard.

25 Next slide, please..

\
'

' %s

-
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.1 50.109 only applies to power reactors, not

i
2 research and test reactors.

3 It does not apply to voluntary or optional

4 actions.

5 It applies to all mandatory changes , but not

6 administrative changes, like numbers of copies of reports to

7 be transmitted.

8 Relaxations are generally included -- not

9 generally included. Excuse me.

10 We've had some difficulty regarding requests for

11 information. Requests for information have been confused by

12 the-staff and industry as being backfits. It's, I think,

f')
s 4 -13 the fault of both parties.%)

-14 Our wording has been poor, and your response to

-15 our wording has been poor also. So if you're generous and

16 share the blame, we can fix it together so-that when we're

17 requesting information, it's not a backfit. If we're

18 requiring an action after the request for information, then
,

19 it is-a backfit.

20 50.54(F) Could I have the next slide?--

21 The point to make here, I think, is the CRGR

22 reviews:50.54(F) requests just as vigorously as it does

23 bulletins and generic letters. The same-level of review

24 occurst different documentation is required.

25 I don' t believe that we' ve done a good job of
?
C/

.. .
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1 _ communicating to industry the fact that those reviews have

2 occurred and what the basis for the determinations were.

3 Things that I understand are onerous to the

4 industry are the idea of responding as -- a statement under
,

5 oath or affirmation, and further that based on what we

6 le ar n , we' ll decide whether to modify your license,- suspend

7 your license or revoke your license.

8 Those are, un f o rt una te ly, the words o f 50. 54 (F) ,

9 and they' re simply picked up when we use cite 50.54(F) as--

10 the basis for an information request.

-11 We recognize that those requests do impose a

12 burden, and we' re obligated to review the burden and make

O) 13 sure that it is a cost / beneficial burden, in terms of ourt
\

-14 needs and the safety of the plants.

15 We've done one thing -- and that was December a

16 year ago -- put an explicit statement in those documents-

17 that gives the basis-for our determination. So I hope

18 you've found that there's a little more basis in the

19 correspondence -- that's 50.54(F)'s, as well as bulletins

20 and generic _ letters -- since a year ago.

21 Slide 5 now.

22 These are AEOD responsibilities, my particular

23 office. 1+e administer the -- review generic requirements,

24 and the office then has oversight of plant-specific backfit

25 process, in terms of the process itself and the process for
f
t
\.

- - _ _ - - _ _ _ _ _ _ _ _ _ - _
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1 generic backfit.

2 So I have the oversight in both areas. We review-

3 regional and office backfitting procedures on an annual

4 ba si s . -

5 We. conduct training on backfitting. We are

6 through this meeting and through correspondence informing
7 utilities of our program and procedures, and we do perform
8 annual assessments of the regions and the implementation of

9 these controls. i

10 So that's the way that we try to maintain the

11 process in a controlled, predictable fashion.

12 Could-I have Slide 10, please?

[ 13 We feel that .i t's important that the necessity for
''us

14 Making backfit determinations not inhibit the normal,

15 informal dialogue between the NRC reviewers and the

16 licensee. So there should be a free discourse. of dialogue
17 on the problem and the backlit that's being considered in

18 communications between the NRC and licensees .

19 The responsibility within~the agency and the

20 accountability for management controls is at the highest
{

,

121 levels. It's with .the of fice directors, the regional

22 administrators.

23 And the presence of management here, I think,
4

24 gives you assurance that they take it very seriously.
25 In the meeting that we had with the NRR - in j.es

1

-s

a
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\' - 1 fact, it was the licensing project managers -- about a month

2 and a half ago, a training session comparable to this, Frank

3 Morales participated directly in the meeting and clearly

4 communicated to his staff his responsibility for backfitting

5 and the need for his staff to take it pretty seriously.

6 It was an interesting session. It was not a

7 public meeting, but I think you would have been interested

8 to have been_a fly on the wall.

9 The plant-specific backfits that occur result from

10 events, inspectione, research, analysis that identify

11 deficiencies in plant design or operation.

12 We do train staff at all levels in the backfit

13 management. We've had procedures in place since 1985.

14 We also report on an annual basis to Congress on

15 backfits that were imposed during a given year. So that's a

16 public-report, and Congress receives an-annual one.
.

17 We have a centralized document system that

18 maintains each plant-specific backfit that's in process for

19 each plant and is used -to monitor the status or the

20 implementation.

21 We have a -- I think a problem that I would add

22 to this list, that tacit approval of activities by the NRC

23 staff and thca subsequent identification of a deficiency in
.

24 that particular area of activity is an ongoing source of

25 difficulty.

N.

.!;
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\-' 1 For instance, if an NRC inspector has reviewed a

2 practice of motor-operated valves and has approved it over

3 the years, nicely documented, when there is a subsequent

4 deficiency identified and we say there's a real problem with

5 that, is'there a backfit.

6 To determine that, one has to get beneath the

7 surface. And through the workshops we' ve talked about somo

8 example s like that. We'll try to enter some of them later.
.

9 on.

10 We try to say that tacit approval is rest ricted to

11 cases in which the NRC has not acted in a reasonable time to

12 a written submittal, and the licensee simply moves ahead.

7-s
j 13 I don't have a slide for this.

,

14 It's not likely to be supported in instances of

15 f ailure' to challenge the practice.

_ 1 46 Could I have Slide 12, ple as e ?

17 This is to emphasize that all NRC staf f members

18 are responsible to _ identify proposed backfits . There is_a
19 process; there is analysis and documented evaluation that's

20 necessary before communicating the backfit to the licensees.
_

21 Now, the licensees have a right to claim that an

22 action is an unreviewed backfit. That would be your first

23 issue.

24 The agency has taken an action; you didn ' t call it

25 a'backfit. It clearly in your rlind is. You may make that

nv
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1 claim. You should make that claim if this occurs.

2 You have the right to appeal if there is a denial

3 of- the claim -of an unreviewed backfit. You certainly have

4 the right to appeal our determination of an adequate

5 protection or compliance exception if it doesn't meet the

6 criteria.

7 You also have the right to appeal to modify or

8 withdraw a staff-proposed backfic. There is a sequence of

9 appeals. If the backfit was issaed from Headquarters, then

10 - you would go to usually an of fice, normally NRR, with your

11 appeal.. If it was an inspection-related activity or

12 enforcement-related activity, then _ it would be with the

/''N
-13 region,-and finally to the Executive Director forj )
14 Operations.

15 Appeals are resolved through meetings and if

16 necessary through the EDO. The EDO has used the Committee

17 to Review Generic Requirements as a body to help him in the

18 appeal process _when it has gone to the EDO,-to review a

19 specific appeal.

20 I would give as an example the proposal to- use

21 nuclear heat in BWR hydros. That issue was discussed at

22 various levels and appealed, and an appeal was made finally

23 to the CRGR review.

24 Could we have No. 11?

25 This is just simply an outline of the activities,_

\.
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I that the Manual Chapter 0514 covers in providing direction

2 to the staff and, of course, providing a record to the

3 industry of what our guidance is.

4 I'd like to talk a little more about the appeal

5 process. A claim is normally sent in writing to the office

6 director or regional administrator of the employees that

-7 imposed the backfit, with a copy to the Executive Director

8 for Operations.

9 The NRC reports to the EDO and provides a response

10 to the utility within three weeks of the request. It's not

11 a resolution normally, but it's giving the schedule and

12 plans for going to resolution.
/"'

(N
,

) 13 I essentially talked about the types. The first

14 appeal, appeal to reverse a denial and an appeal of adequate

15 protection or compliance.

16 A decision of the office director may be appealed

17 to the Executive Director for Operations .

18 I think I didn ' t mention that the appeal process

19 is the same for either specific or generic requirements.

20 Could I have No. 13?

21 Okay. This is the Committee to Review Generic

22 Requirements. The object is to have a nonorganizational

23 group of senior NRC personnel to review issues, propose

24 generic actions in an objective way, and to look for

25 unnecessary burdens, to look for the exposure of workers and

.
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. . - - - - -- - .. _ - - . .

f~N - 22
1

-

\
s- l' to conserve both NRC and industry resources while protecting

2 the-public health and safety.

3 It is a focal point within the agency for review

4 of generic correspondence.

5 There are six members. I'm currently chairman.

6 Frank. Miraglia of NRR is one of the members. Brian Sheron

7 from the Office of Research is a member. Guy Arlotto from

8 Nuclear Materials Safety and Safeguards is a member. Janice

9 Moore from the Of fice of General Counsel, and Luis Reyes is

10 our regional representative.

11 He will soon be replaced by Joe Callan of Region

12 IV. That's not a formal announcement, but that's going to

[ ) 13 happen in the near future. Like the next meeting.

V'

14 Joe, is that okay? Wherever you are.

15 -The need to have regional representation on the

16 CRGR, not representing the region but rcpresenting regional

17 viewpoin t s , the inspection's viewpoint, is essential.

18 When I was first appointed to the CRGR, I had some

19 of the most current experience in Headquarters on regional

20 matters. So that's how I got there to start with, I think.

21 I've lost my regional perspective since then. And

22 so we continue to have personnel from the region. It's a

23 benefit-both ways.

24 The region benefits from understanding what

25 generic actions are coming down the pike. The individual
O
(-)
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! \- 1 benefits, and then he's able to feed back into the process

2 the regional viewpoint, "Well, if you issue the generic

3 correspondence that way, this is going to cost the region a

4 lot in inspection. And if you changed it to this, it would

5 cost less."

6 And he also feeds back, "That's an impractical way

7 for a utility to implement this particular requirement."

8 So there are great benefits for all of us.

9 Could I have 14?

10 The CRGR members are appointed by the Executive

11 Director for Operations. The OGC member is also appointed

12 by the General Counsel, since the General Counsel does not

[~'} 13 report through the EDO.

V '

14 I think most importantly the members are not

15 representing their of fices. The NRR member may very well

16 vote against a generic letter that his office has

.17 promulgated because he's now looking at-it - in a different-

-18 light, and that's established through records that people
19 don't support based on of fice; they support based on
20 - ba ckground , knowledge and experience.

21 The Committee was. established in November 1981,

22 well before 50.109 was revised to the state that it is now.
23 There has been a charter since its implementation

24 in 1981 that identified the scope, authorities and

25. responsibilities.

O

.
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1 And, of course, the Commission reviews the charter

2 and: then approves the charter as it presently stands.

-3 Could I have the next slide, please?

4 These are the types of documents that are

5 considered by the CRGR in its review process. Policy

6 statements are issued generally through a Commission paper.

7 New and revised rules, including the advance

8 notice of proposed rulemaking, review of proposed regulatory

9 guides, Standard ~ Review Plan sections, because those affect

10 you directly.

11 When a Standard Review Plan is changed or a new

12 Standard Review Plan is applied, there is the potential for

j''s 13 a backfit associated with that new SRP.

' 14 Branch technical positions are also subject to

15 CRGR review.

li6 The ones that I think are the most apparent, and

17 inEfact constitute the larger workload for the Committee,

18 are generic letters and 50.54(F) letters and bulletins .

19 Whenever there is a change to the Standard Tech

20 Spec, that's a matter that is reviewed through the CRGR, and

21 then interpretation of generic staff positions are also

22 reviewed by the Committee.

23 Could I have the next slide?

24' The considerations The first thing the--

25 Committee is interested in: Does it really enhance safety?

!
; \~ )
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1 If it does, how much? Can it be quantified?

2 And it's disappointing that in mar.y ennes we can't

3 quantify. As we get better with our PRA process, perhaps
'

4 we' ll get better at quenti fying .

5 But this is where j ud gment must enter in. If you

6 can't quantify, then you have to recognize, "Okay, on an

7 other-than-objective basis, what is the benefit? What are

8 the costs?"

9 And, of course, after you have made that

loi de termination about enhancing safety, if it's adequate
i

11 protection or compliance, cost is not really an element in

12 the decision unless you have choices to make between

13 different ways of getting adequate protection or obtaining

14 compliance.

15 If it's a substantial improvement in safety, is it

16 a cost-justified substantial improvement?

17 Now, there are provisions for rare, emergency

18 actions without prior review by the CRGR. That has been

19 exercised in the pasc.

20 This is when we learn comething now, we must

21 indicate to the industry very promptly. Then it's sent out

22 without a CRGR review.

23 However, that activity is documented and reported

24 to the Committee and to the E::e cu tive Director for
25. Operations. But it's after the document has been issued.

O
i
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1 We have an expedited review process that we can

2 hold special meetings, and within days -- like two days --

3 convene and review an urgent matter. It's less urgent than

4 what I would call an emergency action.
,

5 Routine considerations are on the order of two to

6 four weeks. The staff provides a documentation package, and
.

7 many of these are voluminous.

8 The Committee members have the material for, we

9 hope, two weeks. And, Jim, you're going to have to do

10 better so we have it sooners

11 Like everybody else, we'd like to have enough time

p - 12 to review it - thoroughly.

k, 13 We normally have meetings scheduled for the second
,

14 and fourth Wednesdays of every. month. We hold typically 22

15 to 25 meetings a year. There are a few special meetings

16 held.

17= - So we just simply keep our calendar open for those

18 mee ting- days mui then enough flexibility to meet more

19 promptly,-if necessary.

.20 The discussions are candid, intense, as any

21 committee would be with an amount of independence in it, and

22 the senior managers . -- the views are strong, and I think the

23 issues are pretty well covered.

24 Could I have the next slide, please?

,-~ 25 But the meeting is closed. It's not a public

w
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1 meeting.- So you'll have to take my word for what I just

2 said.

3| The Committee recommends to the Executive Director

4 for Operations through formal meeting minutes. These are

5 provided to PDR of any actions taken. So all of the CRGR

6 activities and then the supporting information is provided

7 to the Public Document Room.

8 The Committee can, and in some cases does, request

9 additional information from the staff on a particular issue,

10 when we find that we' don' t have enough in formation to _ make a

11 determination.

12 We have -- We can and have made requests to

13 industry on the issues where we felt that we needed

14 additional information, particularly on the cost / benefit.

15 These are fairly narrowly _ focus.

16 We have to be cautious of an Advisory Committee

17 Act. And, Geary, when you give your discussion, how about
_

18 telling how the interface of that works?

19 MR. MIZUNO: Okay.
.

20 MR. JORDAN: Next slide, ple as e .

21 I think maybe it is well to mention what the

22 package does include. And, like I say, these are

23 substantial packages. They cost the staff time to prepare

24 and, of course, require detailed review by the Committee

25 itself.
7-
(u
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1 If the actual requirement is a generic letter, a

2 draft of the letter is provided. The documentation that

3 justifies why this is needed is provided. The achedule and

4 method of implementation is provided.

5 A backfit analysis or documented evaluation,

6 depending on whether it's a 50. 54 (F) or a ba ck fit , is

7 provided.

8 And a clear definition of which plants are

9 involved.

10 And we' ve added an element that's on your list.

11 Safety goal considerations.

12 We' re using , as best we can, the safety goal

n
) 13 guidance without becoming a slave to the numbers game. I

(V -
14 don't think industry or NRC are quite ready to say that we

15 must be at-five times ten to the minus five, or one times

16 six to the minus six, or some other number precisely.

17 But when we find an activity that is not going to

18 improve safety but a f a ct or o f - two , that's in the noise. We

19 really don't get very excited that we've got a safety

20 justification for that kind of improvement.

21 If we have a couple of decades,- then, yeah, we get

22 excited about it. And we' re interested, of course, in a

23 family of plants that are particularly vulnerable to a given

24 p roble m .

25 And so the safety goal considerations are -- The

[ \
U
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1 Commission has directed the staff to consider more
2 thoroughly the safety goals in their deliberations, not to

3 become a slave to the numbers game.

4 So I just bring that up for that purpose.

5 Next slide, please.

6 One of my particular views is that the CRGR,

7 because of senior members who have a great deal of

8 experience and background in the agency and in nuclear

9 activities in general, provide a technical review, in

10 addition to a backfitting review.

11 The kinds of things that the Committee has done in

12 the past, in terms of "fors".and "againsts," the Committee

/ I 13 did not support a revision to Reg Guide 1.33 on quality.s g
14 ae "rance. We simply felt that i t wa s n ' t justified, that it

15 was an unnecessary embellishment that we didn't think was

16 going to bring additional safety, and there was a cost

17 associated with it.

18 We didn't support the endorsement of an ASME

19 subsection on inspection of steel' containments. -There we

c20 felt that that revision had not kept up with science and

21 what was happening with containments.- It was a backwards

22 step to what was actually being done by utilities .

23 We f eol very uncomfortable going against a

24 consensus standard. Our position is that when the industry
25 and regulator have come together on a consensus standard, we

-
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1 would ' 4ke to be able to promulgate it without modification.

2 But despite that predisposition, we couldn ' t handle that

3 one.

4 There have been a number of cases where the

L 5 Committee has modified -- in fact almost every case, but

6 I'll give a couple of examples -- where we' ve narrowed the

7 action that was proposed by -the Staf f.

8 A bulletin on Rosemount Transmit te rs was too
!;

|, 9 broad. The problem was, from our understanding -- and Carl
|~ . .

I
' 10 Berlinger would probably argue with me here -- was confined

11 to a narrow set of specific models of Rosemount

-12 Transmitters.

13 So we didn't want to extend it to a wider group of,

' X
14 Rosemount Transmitters when there wasn't evidence at this

! ~ point.
.

15

16 That's a place where the regulator becomes

17 uncomfortable because there may be a problem out there, and
|

|: 18 we just haven't-looked in that area.

19 So that's a place where you have to make a

-20 decision, and.it's a place where industry-can help by

21 feeding back or by working with us in a narrow sampling of

'22 .the public utilities to make sure that we don't have a

| .23 problem in that kind of an area.

24 A bulletin on Channel Box Bow, that was not really|

L 25 a big problem. But I mean, in terms of the change. But--

Ip:'
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1 the staf f actions weren' t clear that it was only for used

2 channel boxes-that had to be examined more carefully.

3 In other cases, the CRGR has strengthened actions

4 proposed by the staff.

5 The bulletin on shutdown Margin, we felt it was

6 important that training be added, that the operators be

7 specifically trained on the considerations in this

8 particular bulletin on maintaininej an adequate shutdown

9 margin.

10 A proposed final rule on dry storage containers ,

11 the Committee felt very uncomfortable about the testing or

12 lack of testing that was involved in some of these dry

/~
( 13 storage containers.
A.

14 So we suggested, and the staff picked up, on

15 the -- they added testing.

-16 I think-I will skip the rest of that and make

17 another comment about the consensus standards. That's an

18 area we do want to talk about here as being a problem.

19 Standards are very slow. Many of us participate

20 in standards committees, and there's a long lead time in

21 getting the standards modified or changed.

22 We'd like to support the standard when it has

23 . got ten through the process . We like to discourage

24 exceptions, but there are cases in whi ch we feel it's

25. necessary.

G
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s) 1 Now, further examples on 20 and 21, I think I'll'

2 just pick one because Carl Berlinger is going to talk about

3 many of these. I'll just pick the first one on the PTS

4 considerations.

5 This is a proposed action that the committee and

6 the staff.-- We find that it was an adequate protection

7 issue. Arguably, it could be a compliance issue.

8 However, because of the extreme importance that we

9 -feel about the reactor vessel and because of the substantial

10 change in the data regarding embrittlement, the Committee

11 believed that adequate protection dominated in this

12 particular case.
;q
( L 13 We argued. internally, and it may be a useful thing
\.j

-14 for us ' to talk about further here, if someone wants to raise

15 it.

16 But our philosophy generally is if it's a choice

17 between two, and - both are involved, that it-is adequate

18 protection or compliance, we pick adequate protection.

19 If it's a choice hetween compliance and. a cost

20 beneficial safety improvement, ve generally pick compliance.

21 And so the staff leans toward either adequate

-22 protection or compliance when they' re involved. And,

23 un fortuna te ly, in most of the backfits you'll find e lements

24 that are -- "Well, that's really compliance, but this piece

25 is a substantial safety improvement, and here's a little

v
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1 piece that could be considered adequate protection."-

2 You have to decide, and maybe through f eedback

3 like this , you' ll understand why we d6eide , and you ' ll

4 convince us that some of our decisions have not been as good

5 as they could have been.
m

6 I'm going to shuffle past pages 20 and 21 and go

7 to 22. -

8 22 is pretty much an extract of the regula tory

9 impact survey and the AEOD/CRGR survey of utilities

10 regarding number and overall burden of generic

11 communications, cost and schedule impacts .

12 In terms of cost, the survey that AEOD and CRGR

,/'N - 13 did of utilities, we selected the cost median /mean, et
( ).
'# '14 cutera,'was not far different from what the staf f selected

15 or had estimated.

16 We had had particular generic actions that there

17 has been'a-large. gradient.

:18 I think the other point-is that within those costs

19 that you communicated back to us, there were many cases in

20 which some plants had a much higher cost, a much lower cost

21 than the mean or the median.

22 So we did-not recognize those extremes in our

|
23 deliberations. |

!

24 Schedule impacts, we now are thinking more on

25 numbers of refueling cycles or numbers of fuel cycles for

/''

(_ T |)
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1 implementation schedules.

2 I think you' re seeing more flexibility there. I

3 hope that at least is the case.

4 The basis for issuing requirements is often not

5 clear to licensees. We take an action to make that clear in

.6 the comn.unications we transmit.

7 I believe the previous workshops liked thir,. It

8 was recommended that we add more details so that the basis

9 was abundantly clear. So we're going to consider doing >

10 that.

11 There's a concern that the use of the backfit rule

12 is not encouraged by the staff. 'I think there's a
-~

.( 13 m,4 spercep tion .-

14 We'd-like to-try to do our communications to fix

15 that, and where you find instances thr,t we' re not abiding by i

16 the backfit rule, you have an obligation to' bring it to our
,

17 attention. That's in your management involvement process.

18 The. fear of retaliation. if a claim is filed, by

19 training our people and by communicating with you, I hope

20 that fear goes away.

21 The independence of the appeal process, the first

22 appeal may involve individuals that in fact implemented the

23 ba ck fit . They know the most about it. They have a chance

24 to relook.

25 'The second appeal does not involve those

|
;

|
1

1
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1 personnel. And certainly, finally, in terms of training,

2 the reason we' re here is to provide communication,

3 opportunity for us to understani one another better

4 regarding backfit.

5 Could I have the nr xt slide, please?
1

6 We've talked about the training that has been

7 provided, the survey of licensees, adding statements to the

8 documents that we transmit. I hope those have helted.c

9 The SALP process has been revised I'm sorry.--

10 Revision has been proposed in order to eliminate this

11 responsiveness to NRC initiatives as an explicit item.

12 I believe that is actually in place.

13 MR. GWYNN: -It ' o in pla ce .
1

14 MR. JOR. AN : Okay. It's in place.

15 And, finally, the 1409 NUREG that I've shown a

16 couple of times was the promulgation of information.
,

17 The last slide, please.

18 We expect to hold future workshops with industry

19 that we will do on a periodic basis so that we don't lose

20 touch with reality, that you folks have un opportunity to

21 bring us back_ to earth.

22 We are continuing to hold workshops with our own

23 staf f to keep them appraised and singing f rom the song

24 sheet.

25 And, certainly, one of the issues is how do we

N
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1 consider the cumulative effect of the various requirements

2 on you, and there are considerations more like the living

3 schedule program that the NRC and industry have tried

4 several years ago. Some kind of interchange so that we know

5 what you consider high priority, and we know what we

6 consider high priority, and those are considered together.

7 We're considering the need for changes to our-

8 charter, the CRGR, to help make the process work better, and

9 considering whether or not revisions to 50.109 are .

10 appropriate at this time.

11 So that's an overview I would be pleased to

12 entertain questions or comments at this point, and then

( 13 we' ll have a break. We're pretty much on schedule. And

14 then we'll pick up with Geary Mizuno on the legal aspects

15 and also our NUBARG/RUMARC representatives.

16 So are there comments or questions from the

17 participant s ?

18 MR. VASSELLO: Jim Vassello from Beaver Valley.

19 Just-one quick question for you. I understand

20 that the CRGR has been a damned good thing for_us for a long

21 time. You came on the scene, and I think you presented some
,

22 good options for us, and, le t's say, sobering implements

23 from the commission.

24 But you did help in the Bulletin 90-01, Ros er;.ount

25 issue. I had some question.

l

. . . . . .
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s- 1 I guess your charter talks about the tools you

2 use, that you look at the PRA aspect. Did you guys actually

3 look at the PRA on those Rosemount issues?

4 MR. JORDAN: I'm trying to recall.

5 Jim --

6 MR . CON RAN : I don't recall.

7 MR. JORDAN: I don't recall that it was part of

8 the package, and Jim Conran does not either.

9 MR. VASSELLO: Okay. I was just wondering what

10 was unacceptable about that.

11 MR. JORDAN: Normally, we are looking for some

12 Kind of a basis, in terms of riskt and so if we missed a

f 13 document, I'd like to look at it.
\

14 Okay.

15 MR. SORENSON: Jerry Sorenson from Washington

16 Public Power. A couple of questions.

17 On one of your slides it states that there's a

IB ' centralized agency-wide re :ords system that documents plant-

19 specific backfits that are in process. Is this something

20 that's publicly available, or is that closed within the

21 agency?

22 MR. JORDAN: It's closed within the agency.

23 Printouts from it are reachable under FOIA.

24 MR. SORENSON : Okay. Thank you.

25 Another question --

D
' h-
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1 MR. JORDAN: Wait just a moment. Let ce make sure

2 through Carl that there's not a periodic document that's

3 publicly available.

4 MR. BERLINGER: I don't think so.

5 MR. JORDAN: Okay. The answer stands .

6 MR. SO RENSON: A second question. You talked

7 about the process for CRGR review and such. Is there a
,

8 mechanism for utilities to provide some input while that's

9 going on on new issues? ,

10 I know you issue a periodic letter to the industry

-11 that says, "Here are proposed generic letters and-such that

12 are coming out in the future."

(O 13 But is there a way for us to have some influencej

14 on those discussions as they go on? And is it okay to lobby

15 with members of the CRGR at that time?

16 MR. JORDAN: No, we won't talk to you.

17 The staff does solicit specific information from

18 industry, if we have a need for, let's say, an information

19 survey, a 50. 54 (F) type survey before some other stronger

20 document is issued.

21 Then that would be an opportunity for industry,

22 individua11y'or collectively, to respond.

23 But that's where we do get into the advisory

24 committee problem of having an industry lobbying affect a

-25 regulatory decision without it being a public process.

. - -. _. - _ - _ --
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\ 1 MR. SOMENSON: _Okay. Thank you.

2 MR. BERLINGER: Just to add one thing. From the

3 standpoint of the staf f and the interaction between the

4 staf f and agency representatives , whether it be utilities,
,

5 owners groups, NUMARC, INPO, EPRI, we have on occasion, '

6 especially with the more sensitive issues, such as service

7 water sy stem, Rosemount transmitter, air system problems,

8 interacted directly with the industry.

9 And on occasion we have mado availabio draf t

10 documents which are also put in the public document room. ,

-11 So even though we may be interacting with, say, EPRI service '

12 water system working group, we also could be receiving

13 comments, criticisms and suggestions from anyone else who
\ 14 obtains the document f rom the public document room.

15 MR. JORDAN: And I think that's a consideration

16 we're making right now is should there be a wider

17 dissemination of proposed actions and a comment periodt and

18 if so, it has to be a fully public -- like a Federal

19 Register type notice, in order to be legal and aboveboard.

20 And so the Commission and staff are looking at

21 what's the right balance here, so that you haven't

22 handcuffed the staff to go ahead and proceed for a safety

23 issue, and yet you have -provided appropriate opportunity for

24 industry and the public to interact on issues that don't *

25 require prompt action.

l
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1 And I think we're protwbly leaning more in the way

'

2 of a comment period.

3 Your discussions here may help me, because this is

4 a public meeting.

5 other comments?

6 Yes.

7 MR. BETHAY: I'm Steve Bethay. I'm eavesdropping

8 from Region II. I didn't get to go to the meeting there.

9 Could you talk a little more about the tacit

10 approval and - later finding a problem? That's one that seems

11 to-come-up-from time to time.

12 'MR. JORDAN: Yeah. I guess I could give other
,

13 examples, and it's a source of f riction between the sta f f

14 and the utilities, I believe, that in some cases there has

15 been a review -- let's say an inspection of an activity --

16 and no problems were found

17 There may be a brief note in the inspection

18 r epo rt , " Reviewed X. Found no problems."

19 Two years later , different inspector goes in and

20 reviews X and finds a bushel of problems. That's where the

21 utility believres that there's a tacit approval, and the

22 staff believes they were doing a sampling and didn't look at

23 that particular activity.

24 So there is tension on those.

25 Okay. And, Bobby, I'll get to you -- hty don ' t

O.O
|
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1 you go ahead and comment.'

2 HR. BETHAY: Let me char;ge niy question just a

3 little bit. I understand what you' re saying, and that I

4 really don' t have much of a problem with. -

5 I'm wondering more about the things where we

6 submit or something to NRR for review. And then it stays

7 there a long time with no action back, so we go do it.

8 MR. JORDAN : Yeah, I'll give you the example

9 there. In reviewing in-service testing at utilities, we

10 found that in-service testing in many cases wasn' t

11 implemented.

12 The utility said, "Well, we didn ' t imple men t it

) ''N 13 because we submitted a program, and the NRC didn't approve

- 14 it. So we felt that there was no action." '

15 Well, other utilities submitted -- There was-no

15 action and they implemented it, and the NRC didn ' t like it.

17 That's the one where --

18 MR. BETHAY: That's the problem.

19 MR. JORDAN: That's the tacit approval one. And 1

20 think the utilities do have a basis for saying, "Well, you

21 didn't act in a reasonable time. You have tacitly approved

22 that particular program."

23 The NRC is trying to control its own processes so

24 that there are fewer of those instances that occur.

25 Bobby, you had some comments.,

Od

_ _ _ _ _ - _ -



.-- _ - - _ . .

|

42~

1 MR. FAULKENBERRY: I just had an inspection,

2 example. I think the commercial grade procurement issue --

3 Jerry from WNP-2 I think will talk about this later -- but

4 that's an element of this tacit approval.

5 I think there was an element in that in which

6 possibly this utility had a commercial grade procurement

7 program in effect for a number of years. It was inspected a

8 number of times, and there was, I think, some certain

9 feelings that we had in essence seen it, bought off on it

10 and what have your and then at a la ter time, a different set

11 of bodies and a dif f erent period and so forth, came and look

12 at it and was dissatisfied.

,/''s 13 So that's, I +,hink, an example where that happens.
,

14 MR. JORDAN: The way I like to look at it is, is

15 there a problem -- is there an actual saf ety problem here;

10 and if so, what should be done about it.

17 If there is a' difference between whether a

-18 particular e lement should be signed or some administrative

19 process, then I don't really think we would argue very long

20 about it.

21 But the_ thing I wculd urge is where there is an

22 issue like that, that the utility and the NRC get together

23 and understand it in great detail and decide if there is a

24 problem related to safety -that ought to be fixed, and try to

25 stay away from the backfit legal determination as long as

./ )
U
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1 you can and work on safety determinations. I

i
2 If you can't work it out in that fashion, then,

'

3 sure, we'll do the 50.109 consideration as a way of getting

4 a resolution.

5 Other comments?

6 Comments from the panel?

7 MR. MONTGOMERY: I've got one. From the

8 standpoint of plant-specific backfits and the process of

9 getting a dialogue going between a utility and at least the

10 region, the one disappointment I think we have at least in 1

11 Region IV -- whether it has gotten better or not, I don't

is I would I12 know; I hope it will get better in the future --

..

('' 13 encourage you again, and we've done it before and will !i,]N '

. - - -

! 14 continue to do it, to make sure that you at least bring
15 issues to us.

16 One plant-speci fic backfit one of two in the--

17 last three years is_one in which a plant felt that an
,

18 inspection result was in fact a backfit and did not raise

19 the issue with region.

20 It was only some time at a later date when Mr.
,

t 21 Jordan in his role as the program of fice at Headquarters

22 sent out a questionnaire to all utilities asking about their

23 experiences with backfit, that the utility said, "Oh, by the

24 way, we think that this one that went on at some such time

25 before might be a backfit," that it got_itself into the

v

|
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) 1 process where we could sit and have that dialogue.

2 The thing that will make this work, both for your i

3 benefit and for our benefit, is to have that discussion and [
4 make sure that specific issues that come out of the

5 inspection program are discussed at management level.

6 That's the message I would leave here.
,

7 And if a utility does not bring those to either

8 regional management attention or probably to headquarters

9 management attention, we can't have that dialogue. If we'

-10 don't know there's a problem or a potential problem, we

11 can't deal with it.

12 MR.-JORDAN: And I hope what you're seeing is a

13 friendlier face on this side to hear your problems without c

(
\ 14 jumping down your throat, that we're committed to that.

15 other panel member comments?

16 MR. GWYNN: I would . like to take the opportunity

17 to just'make an observation for you all.

18 In my previous life working on the Commission

19 staff before I came to work in Region IV, I had the

20 opportunity to observe independently the function of the

21 CRGR.

22 I know that Mr. Jordan is reluctant to toot his
,

l
23 own. horn, but because the meeting-is closed to you and you |

24 don't have the opportunity to look at that process, I'd just
i

25 like to note that my view -- and the Commission itself is

(' |
\
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() 1 very interested in the functioning of this process -- my

[ 2 view was that those meetings are very rigorous, bcth in the

3 depth and breadth of the review and the inquiry that they

4 bring to the issues that comes before the Committee. ;
,

- 5 And I found that the process was somewhat similar

6 to the scientific peer review process in that rather than

7 the plant operations review committee type processos that
>

8 I've seen ongoing at the plants, this is a much more !

9 rigorous approach than what I've generally seen applied in

10 the saf ety review process that's done at the facilities.

11 LSo I just wanted to make that observation.

12 Clearly, an item that comes to the CRGR and does

'13 not receive its endorsement essentially has received a death

( 14 knell. That's an important f act or .

15 I just wanted to share that.

16 MR. JORDAN: I appreciate the comments. We tried

17 to e clude the Commission staff from those meetings. We can ,

18 5 keep the public out, but we couldn't keep the Commission

19 staff out.

20 Any comments from other panel members?
,

21 MR. BERLINGER: You need a bigger bouncer. 1

22 MR. JORDAN: Right. Conran is the biggest we

23 could find.

24 It's 2:45. I can' t believe we' re exactly on

25 schedule. We have a 15-minute break and will resume at 3:00

I
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'
1 on legal aspects.

2 (Recess taken from 2:45 p.m. to 3:00 p.m.)

3 MR. MIZUNO: Good afternoon. My name is Geary

4 - Mizuno, and I'm from the Rulemaking and Fuel Safety Division

5 of the Office of General Counsel of the Nuclear Regulatory

6 Coimni ssion .

7 My division is the division that has primary

8 responsibility for reviewing generie letters and rulemakings

9 .to determine whether backfit rule impilcations are raised, ,

10 and if so, whether the staff is complying with the rule.

11 We interact also with the other divisions of the

12 General Counsel's c f fice. Usually we have backfitting

)
'

13 concerns which are raised on a plant-specific basis by the

14 Hearing Division of Office of General Counsel, because they,

15 tend to be the counsel for the office, NRR. i

16 And so ti.e individual plant managers or the

17 = product directors in NRK will take a backfitting issue that

18 is raised by the utility and then bring-it to the-Hearing

19 Division. Then the Hearing Division will then consult with

20 our division about it.

21 I- just wanted to assure you that we do communicate

22 within OGC and try to have a broad perspective on these

23 backfitting issues . I'm not sitting up here-in my ivory

24 tower considering these things in the abstract.

25 Today I want to provide a legal perspective on the
l'
t
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i purpose of the backfit rule, briefly summarize the

I 2 regulatory history of the rule and discuss what the NRC must
P

j_ 3 do to comply with the requirements of the rule.

4 I would also like to address the backfit

5 implications of generic letters which request information

6 purannat to 10 CPR 50.54(F).

7 I will not discuss the backfit provision

8 applicabic to design specifications under Part 52. You.

9 should simply know that there are special backfit provisions

10 that are applicable there, and it's proba bly not re le van t to

11 this group of people here.
,

12 Finally, because Ed Jordan wanted me to address

M_ \
i 13 it, I'll discuss a little bit about the Federal Advisory

v
14 Committee Act, also known as FACA, and the impliestions of e

15 FACA for rulemaking.

16 The backfit ' rule represents the agency's method

17 for assuring that backfits are not imposed without due

18 concideration of their relationship to protection of the

19 public health and safety and their impact upon licensees.
,

20 Now, early in the history of nuclear power plant
,

21 regulation, there was relatively little concern about

22 ba ck fit s . However, in the late 1960s the number of
.

23 = applications for construction permits had increased

24 substantially,-and concerns were raised by licensees about

25 requirements which were being imposed by the AEC on the

_ _ _ - _ _ _ _ _ _ _
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\ 1 nuclear power industry. |
1

2 To address these concerns, in 1970 the AEC adopted

3 the very first backfit rule, 10 CFR 50.109. i

!
4 For those of you who have a legal bent, you can !

!

5 look up the first backfit rule at 35 Federal Register 5317 |
1

6 dated March 31, 1970. l

7 The original backfit rule simply said that the

8 Commission may " require the backfitting of a facility if it

9 finds that such action will provide substantial, additional

10 protection which is required for the public health and

11 safety, or the comaon defense and security."

12 Relatively simple wording, but you can see that

[''N ' 13 the standards of backfitting were basically developed as
\''

14 early_as the 1970 rule.
,

15 Backfitting itself was simply defined as "the

16 addition, elimination or modification of structures, systems

17 or components of a facility after the construction permit i

18 has been issued."

19 The Commission also indicated that it had the

20 right to require ' licensees to submit information on

'

21 additions, eliminations or modifications to systems,

22 structures and coraponents of a facility.

23 Now, in'the late 1970s the NRC embarked on an

24 effort to reexamine the 1970 rule because of complaints that

25- the agency was not complying with the 1970 rule.

.
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1 In 1983 the NRC published an advance notice of''

i
2 public rulemaking asking the public to comment on the need

3 for a new backfitting rule. That was published at 40
1

4 Federal Register 44217. j
1

5 In 1984 a proposed rule was published. The final
-

6 rule was published in 1985. That's at 50 Federal Register

7 38097, and that final rule and its accompanying statement of

a consideration is reproduced in the backfitting guidelines

9 document, NUREG-1409, which I believe all of you have.

10 The Union of Concerned Scientists, UCS, appealed

11 the- 1985 rule on the basis that the rule impermianibly
!

12 allowed the agency to consider cost in making safety i

13 decisions.

14 The D.C. Cou rt of Appeals rejected the UCS

15 position. Instead, the court accepted the NRC's central

16 proposition that it could, where adequate protection or

17 regulatory complianco was not in issue, consider cost.

18 However, the Court vacated the '85 rule because it
f

10 felt that there was an ambiguity in the rule and the

.20 accompanying statement of considerations , which suggested

21 that the agency could consider cost in considering whether

22 to impose backfits necessary for adequate protection.

23 The case is Union of Concerned Scientists versus

24 U.S. Nuclear Regulatory Commission at 024 F.2d. 108. That's

25 the D.C. Circuit, 1987.

i
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f1 We commonly refer tv chis case as UCS-1.

2 in response to UCS-1, the agency modified the

3 backfit rule, the '85 backfit rule, to make clear that costs ]

4 will not be taken into account where the backfit is either [

5 necessary to protect the public health and safety or common

6 defense and security, or it is needed to assure compliance '

7 with NRC requirements.

8 The proposed rule was published in 1987, and the

9 final rule-was adopted on June 6th, 1988, at 53 rederal

10 Register 20603. '

11 Again, the 1988 final rule and its accompanying

12 statement of considerations is reproduced in Appendix B of |

[] 13 the backfitting guidelines , tha t' NU REG .

V 14 UCS again appea16d the 1988 rule to the D.C. Court
-

:

15 of Appeals. However, the Court upheld the revised rule,

16 Union of Concerned-Scientists versus NRC at 880 F.2d. 552.

17 So the 1988 rule is still in effect t oda y . Now

18 how does the NRC apply-the backfit rule in evaluating a

19 proposed agency action?
'

20 I believe that it is probably easiest to

-21 understand the NRC's compliance with the backfit rule as a

22 series of steps which the agency must traverse.

23 The first step is'to determine whether the

24 proposed agency . action, or rather it's to determine exactly
]_

,
-

25 what-it is to define. What is the agency actually.trying to

;

. -- _- ___- . _
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2 And then once you have determined or defined the

3 proposed agency action, compare it against the definition of
.

4 the backfit in 50.109(A)(1) and determine whether it falls
5 within the definition of a backfit.

6 For example, if a proposed agency action is merely

7 to send up an advisory or recommendation, that action would

8 not be considered a backfit because it is not a requirement

9 that is being imposed upon a licensee.

10 I believe that Mr. Jordan discussed the definition
11 of a backfit, but I'll just go over it briefly.

12 There are essentially three parts to determining

13 whether an agency action falls within the definition of a

14 ba ck fit .

15 First is that there be an NRC-required

16 modification or addition to a system, structure ar
3

17 . component, design, plant procedure-or plant organization.
18 The second part of the definition focuses on

19 whether there has been a change to an NRC requirement or

20 staff position.

21 Finally, the rule requires that the change occur
22 af ter the issuance of a CP for cps issued before October 21,1

23 1985. .That basically means- all of you out there.
24 Now,. if the proposed agency action meets the test

25j .of a backfit as defined in 50.109( A)(1), the next step that

^|
_ . . . . . .
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k- - 1 the agency-has to do is to determine whether one or more ofm

2 the three exceptions in Section 50.109(A)(4) apply to the

3 proposed action.

4 You should understand that there may be cases

5 where a proposed agency action can fall into one or two or

6 perhaps even three exceptions. The agency is free to choose

7 which exception, if more than one exception applies.

8 Now, if one of these exceptions applies, then a

9 backfit analysis need not be prepared, and the standards for

10 imposition of a backfit under Section 50.109(A)(3), whi ch I

11 will discuss later, need not be addressed.

12 The important thing to understand, though, is that

13
.

the agency has to develop a, quote, documented evaluation

14 showing that one of the three exceptions applies .

15 These three exceptions are, first of all, that the

16 modification is necessary to assure compliance, compliance-

17 exception.g

18 The second one is that the regulatory action is

19 necessary to assure adequate protection. And the final one

20 is where regulatory action involves defining or redefining

21 the level of protection that is necessary for adequate

22 protection.

23 In some people's mind, exceptions two and three

24 tend to grade into each other. At le a st f rom my perspective

25 they do represent different approaches or different

. . . . .
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I concerns. :
!

2 If someone wants to ask me about that in the !

3 question-and-answer period, we can go into that a little.

4 Now, if the backfit does not fall into one of '

S . these exceptions, then the agency must go ahead and prepare

6 a backfit analysis. The purpose or function of thie .

7 analysis is to demonstrate that the standard in 50.109( A)(3)
.

.8 has been met. >

9 That standard is, quote, that there is a
,

10 substantial increase in the overall protection of the public
r

11 health and saf ety, or the common def ense and security, to be
,

12 derived from the backfits and that the direct and indirect <

y# ' 13 costs of the implementation for that fact 11ty are justified
(
,

14 in view of this increased protection. j

15 As you can see, that standard basically has two !

16 e lements to it. First of all, that there is a substantial

17 increase in protection.

18 If the agency cannot. show in its backfit analysis

19 that there is- going to be a substantial increase in
r

20 protection, then tho analysis that is there, the agency.

21 - cannot impose the backfit.
1

22 Now, assuming that the agency can show that there |

23 is going to be a substantial increase, it then mus

24 demonstrate-that the benefit to be derived is justified in |
l

125 light of the cost of implementation to be imposed upon the j

l

..
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\ l' licensee.

2 Now, as a practical matter, the CRGR not only

3 considers the costs that are to be imposed upon the

4 licensees, but also considers the internal costs within the

5 NRC.

6 Is that true, Mr. Jordon?

7 MR. JORDAN: [ Nods head.)

8 MR. MIZUNO: Now, what in the content of thin

9 backfit analysis, and what inforraation can the Commission
-

10 consider in determining whether the substantial protection

11 andJthe cost / benefit has been met?

12 Well, basically the Commisnion can consider any

13 and all information available to it, including any or a'.1 of
\

14 the factors which are relevant as set forth in Section

15 50.109(C)(1) th rough (9) .

16 I would like- to correct a misapprehension among

17 some people, both within-the staff and from licensees that

18 l've talked to, where they have suggested that ench and

19 every one of the elements in 50.109(C)(1) th rough (9) have

20 to be-addressed. That's not true.

21 It's only those elements which are relevant to the

22 actual action being1 proposed, the backfit being proposed by-

23 the agency need be addressed.

24 The other thing that I'd like to suggest is that

25 the agency need not perform an actual mathematical

U

. .
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1 cost / benefit analysis in determining whether the costs of

2 implementation are substantial, whether they override the

3 safety benefit to be derived.

4 The agency is f ree to consider nonquantifiable

5 benefits and costs.

6 Okay. I guess we should now go on to a very

7 controversial area involving the use of generic letters and

8 the 50.54(F) information requests.

9 It's my understanding that the Itcensees bilieve

10 that the NRC is u sing 50. 54 (F) improperly as a basis for

11 imposing requirements upon the licensees.

12 The use of a 50.54(F) letter to impose a

13 requirement, an action, asking you to do something,g*-

i
14 requiring you to do something would be improper.

15 A properly formulated 50.54(F) information request

-16 can merely-request information from the licensee to

17 determine whether a license needs to be modified, suspended

18 or revoked.

19 An information request is not a backfit because an

20 information-request does not impose an NRC-required change

21 or addition to a nuclear power plant system, structure,
-22 component, design procedure or licensee organization.

23 Now, I guess I need to emphasize again that these
24 generic requests, although they request information, you are
25 required to respond to them.

\
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1 And in the course of issuing a 50.54(F) letter,

2 what the staf f should do is to of f er a recommended course of

3 action, and then in its information request query as to

4 whether you intend to implement that request or not.

5 From OGC's s tandpoint , if the letter does that, it

6 makes a recommendation and then asks you pursuant to

7 50.54(F) to tell us whether or not you intend to implement

8 that recommended action, that would be an acceptable

9 50.54(F) request.'

10 What would not be acceptable is if the letter

11 simply said, "This is what the staff believes is necessary.

12 You shall implement it. Please tell us in your respons e

71 13 when you're going to do it." That would be improper.

\_ I 14 Now, having said that you only can request this

15 information, it should be pretty clear that the staff does

16 not-go out with 50.54(F) requests recommending action unless

17 it really believes that this action is necessary or

18 desirable.
;

19 So af ter having said all these things, I don't

20 want to leave you with the misimpression that you can ignore
i

21 these letters. We really do.want you to read them and to

22 consider the recommended action. And, hopefully, you will

23 agree with us that they are either necessary for adequate

24 protection or are cost are a cost-justified safety--

25 enhancement.

't
U
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1 Normally, the 50.54(F) letter should state whether

2 the actions that are being recommended in the letter

3 represent something which is necessary for adequate |

4 protection, for compliance, or whet.her it represents an>

5 enhancement.
''

6 Now, OGC recognizes that 50.54(F) requests can be

-7 burdensome and -impose substantial resource costs on ;

8 licensees. A ' good example is the IPE and IPEEE. Those are

9 information requests. They don' t actually require you to

10 make any changes in your hardware or your procedures.

11 However, to conduct an IPE or an IPEEE can, for
,

'

12 some facilities, be substantial, in the millions of dollars.

13 And 1 think that there is some tension here or some concern

O 14 upon licensees that we do not issue these kinds of requests

15 without consideration. ,

16 I want to make clear that the 50.54(F) requires

17 the agency to consider the impact or the burden of

18 responding to these information requests.

19 These requests haveoto be accompanied with a

' 20 st a te men t setting forth the reasons for the information in.

21 order to, quote, ensure that the burden to be imposed on

22 respondents is justified in view of the potential safety

23 significance of the issue to be addressed in the requested .

24 information.

25 The only exception to this is where the

|

.
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'

i ( 1 information is necessary to determine whether the licensee ;

2 is in compliance with his licensing ba sis. I

I
3 At one of these previous workshops, a licensee ha.,

4 suggested that a distinction be made between simply

5 _ collating existing information and providing it to the NRC

6 in response to a 50.54(F) request versus actually generating

7 new information, i.e., performing an IPE, performing a new

8 analysis. l

9 In my mind, it's not clear that you can 1

10 Ldistinguish -- or that there's a clear or right distinction

11 between simply collating information and providing it--to the

12- NRC versus, goote, generating new information.
i

| f 13 But even if you could make this distinction, I'm
Li
|

\ - 14 not sure that it's really relevant because, as I indicated
l'

15 earlier, the agency has to consider the burden on the

- 16 licensee of providing the information.

17 If the cost of providing the information is i

18 substantial, it will be considered. If you have to-perform

F 19 a new analysis, and if that involves a substantial increase

20 or devotion of resources and time, then that should properly

L 21 be considered by -the NRC before it issues that request.

22 So I don't think this-distinction between simply

23 collating information and generating information is a useful

.24 one.

25 okay. I think I have finished my discuselon of

k
u

I

;
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) I the backfit rule per se. Let me just talk a little biti
N, / .-

2, about the Federal Advisory Committee Act, FACA.

3. I am not the FACA expert within the Of fice of 3

4 General Counsel. We have an attorney that addresses these
'

5 issues, and I'm constantly referring over to them situations

6 that come up that I find out, sometimes inadvertently, where

7 I think there may be a FACA issue involved.
,

8 Generally, the Federal Advisory Committee _Act

9 indicates that if-you have an advisory-committee, that ,

'10 certain requirements are imposed upon any kind of meeting

11 involving that advisory committee.-

12 The Act's definition of what an advisory committee

~s 13 is is rather bread. It does not have to be a formally

"

14 constituted group, It can be as informal as five people who.

15 decide.to sit down -- from the industry, sitting down with

16 members of NRC and decide to talk about a particular

17 problem.
1

18 Under the situation where there is an advisory

19 committee, in accordance with the definition under FACA, and

20 if there is a meeting, basically what has to be done is that

21 there be a Federal ~ Register notice published, that'the

22 meeting be open, and that a transcript be compiled, or at

-23 least a meeting summary be compiled.

24 We have generally tried to advise the sta f f that
,

25 notices should be made of meetings, that if, for some reason
:

)

-

l

1
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1 or another, a Federal Register notice can't be made, that at

2 least a meeting notice be published and be posted in the
3 Public Document Rooms, and that the meetings be open to the

4 public.

S We instruct the guards that meetings are going to

6 be held in a certain area and that they are open.

7 As a practical matter, there isn' t much likelihood

8 of any -- I guese I would call them public interest groups

9 or concerns public individual bringing a lawsuit against...

10 the agency under FACA, because the remedies under FACA are

11 not very strong. They' re not very effective.

12 You can spend a lot of money and end up with the

L3 agency simply agreeing to say, "Yes, in the future we'll

14 hold mee tings openly. "
7

15 But let me-pravide vou with at least my own

16 personal belief as to why. FACA has' been a concern.

17 The idea is that the agency -- any agency should
18 not have private meetings in a rulemaking context, because

19 there is the danger of what they call private la w, that

20 certain groups of the public might have special access to

21 agency decision makers and have an _ inordinate and improper-

=22 influence upon- the rulemaking process.

23 I.think that FACA is a concern -- It certainly is

24 a concern with the Commission. They've issued a policy

25 statement on public meetings, and I urge you to review that.

\

\
, .
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2 something which should inhibit appropriate meetings between
i

3 the NRC staf f and industry groups.
~

4 I guess my final point is that FACA. at least the ;

5 way that OGC has interpreted it, does not apply to where an

6 individual licensee is meeting with the NRC to discuss a

7 specific action that affects their plant.

8 That just makes sense because you're dealing with

9 a specific plant. You're not dealing with generic

10 rulemaking or something that only has generic implicatione.

11 That ends my presentation and I'm open to

12 questions.

A- 13 MR. BETHAY: Steve Bethay with Georgia Power.
7 j

k 14 I guess this is the most recent generic letter

15 you've got out, 89-10, Supplement 3. I'm not going to talk

16 about the technical aspects of it.

17 But an administrative question: This was issued

18 as a 50.54(F) request, but i t also has a pretty good backfit

19 discussion. So which is it?

20 And the second one is, on the very .'ast page you

21 talk about the burden estimate. This says, " Estimated

22 average burden hours are 150 person-hours for each licensee

23 response, including assessment and recommendations. These

24 average burden hours pertain only to the identified

- 25~ response-related matters, but do not include the time for

O

.
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1 action, implementation or action . "

2 What does that mean? Does that mean development

3 of a letter to send to you? Does that mean going and doing

4 all the research to develcp the letter to send to you, or

5 does that mean going and fixing the valves?

6 We are always confused, and where the heck do they

7 come up with 150 hours?

8 MR. MIZUNO: Okay. Mr. Jordan, do you want to

9 answer the question about why the backf f analycis is

10 included with the generic letter, or I can give it an
.

11 initial stab?

12 I can tell you it's a matter of policy. I don't-

l' 13 jknow who set the policy.gJ,

14 But as a matter of policy, they' re now requir ing

15 theLNkC staff to develop the backfit analysis, even.though

16 the 50.54(F) letter does not :actually impose a requirement.

17 That's because -- I guess I would say -- I guess a.

18 matter of agency resource intensiveness and; making sure that

19 we do things efficiently, because-if a licensee decides not
4

20 to Lmplement the recommenda+. ions in one form or another, and

21 the agency disagrees wit the next step'is'to issue a.,

22 plant-specific order directing that licensee to take certain

23 actions.

24 If we do that and it falls into the definition of

25 a backfit, in which a backfit analysis is required, then the
y

T

>
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( j' 1 time between getting the response back and issuing the order

2 d 11 be lengthened , because the sta f f would _ then have to

3 actually prepare that backfit analysis.

4 If that backfit analysis were prepared ahead of

5 time, yo't know, you save that amount of time.

6 I think in addition it just It makes very--

7 _ clear. ai. least to all the licensees, that we are taking our

8 ba ckfit responsibilities seriously, and they can see-for

9 thausolves whether that agency has done its job.

10 And if they have any concerns about the backfit as

11 ' applied t o + 5eir plant In other words, normally these--

12 backfit analyses are generic. If they believe that, as

)
. 13 applied to their plant, a backfit is not cost justified,

hhYb

*vp - 14 then they can....,

(
15 You know, it helps the licensee begin the process,

'
16 for pursuing a plant-specific backfit appeal.

17 MR. BERLINGER: Let me address the other part of

18 your question about the estimate of burden hours. 4

19 That is intended to just re p re s en t an estimate of

12 0 _ number of hours required to prepare the response to th<
>.

21 50.54(F)_ request.

-22 It does not jnclude any hours for engineering or

23 for maintenance or hardware changes or even doing

24 calculations,_unless you must do the calculations in order

25 to prepare the response.

g -.
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k,__) 1 Generally, we list the activities that are

2 included in that estimate of burden hours. It will be

3 specifically stated in that paragraph.

4 MR. MIZUNO: Let me expand upon that.

5 That estimate of burden is separate from the

6 ba ckfit rule. That's required by, I believe, tne Paperwork

'

7 Reduction Act.

8 MR. BERLINGER: Yes.

9 MR. MIZUNO: And I belicve that all of these

10 statements -- that laperwork Reduction Act for responding to

11 the information requests also, one, should include a

12 statement that says if you have any comments on burden, that

e-4 13 you are to refer them to the agency, as I recall, and toj g

14 OMB.

15 I can personally attest to one rulemaking where

16 licensees did avail themselves of the right to comment

17 directly to OMB on the borden question.

18 MR. JORDAN: Let me try to answer directly on 89-

19 10. This the motor-operated valve under design basis

20 accident condition.

21 That correspondence was a generic letter that was

22 both a 50.54(F) letter, in terms of the need for the staff

23 to have more information. And it was a backfit under the

24 compliance exemption.

3 25 So we've muddied the water with you by having both
.p
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'(_, 1 pieces in one piece of correspondence. And so we recognize

2 there was a backfit.

3 Our judgment was, it was a compliance exception,

4 -that there was an intent initially that those valves be

6 operated under their design conditions.

6 And information that we had obtained through

7 . testing and through experience indica'ted that there was a
1

8 likelihood that many valves, in fact, woujo not be able to

9 operate under their design condition.

10 So that was the reason and basis for that

-11 particular generic letter. That followed a bulletin which

12 was only directed to .rds valves that are in high-pressure

- r"' j 13 situations, IPSI type injection valves.
\ l'' 14 I have to say that the limitation of the bulletin

15 -- and I forgot the bulletin. number --

16 MR. BERLINGER: 85-03.

17 MR. JORDAN: 85-03,

18 -- was in fact CRGR limitation. I was on the

19 other end of the stick at that point. I was proposing the

20 particular bulietin, and I wanted it to apply to all motor-

21 operated valves, ,

22 .The CRGR reviewed it and limited it to the high-

23 pressure valves at the time, because it.was believed that it

24 was not-going to be in fact an even achievable effort by

25 industry in the time frame that was allotted.

l' h ,
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1 That determination by the CRGR at the time....

2 There was an expecta tion under this one that industry --

3 once you've identified the problems under 85-03 would extend

4 it to all valves. Some utilities did. But industry in

5 general did not.

6 So that was the reason for issuing the 89-10 as a

7 generic letter, which gave you more flexibility in terms of

8 responding on what your plans and actions were going to be

9 than the original bulletin did, had we simply expanded the

10 scope within the bulletin.

11 Se there was a lot of interaction on that one.

12 But the short answer is, it was both a 50.54(F)
,-

(V[-
13 and a backfit.

14 MR. BERLINGER: Let me add one more item in answer

15 to your question.

16 As Geary indicated, there was a policy decision

17 made -- the policy decision was made within OGC -- that all

18 generic letters and bulletins would be issued as 50.54(F)

19 letters under Section 182 of the Code of Federal Regulations

20 No, the Atomic Energy Act.--

21 And so if you look at the wording of each and

22 every one of the bulletins and generic letters, you' re

23 required to respond, and you' re requested to consider the

24 recommendations presented by the staff.

25 MR. JORDAN: Be careful. The bulle tins and

L_
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!. 1- generic letters that are a backfit request you to take the
w

- ,
,

2 action. They don't require you to take the action.

'
3 to being careful with words, you're required to

4 respond.- You're requested to take the action.

5 And if you don't take the action that's requested,

6 then your_ response is to identify what you do plan.
_

7 MR. CONRAN: Could I add a comment to that?

8 MR. JORDAN: Sure. If you clarify.

9 MR. CON RAN : I think Geary from the-legal

10 _ perspective has-indicated that proposed action by the staff !

11- -- a new : position that the staf f informs you of in a generic

-12 letter and asks you to implement, we treat that as a

AR4 131 backfit.
/ \ |

14 The_ Commission has told us and given us the_-

15 instruction in the CRGR charter internally, even though

'16' we''re working up to issuing a generic letter, not an order-
,

'

17- or a rule which would be a-legal ~-requirement. A. generic

'18 letter requests = action. It informs you of a'new staff-

19 position and a request that_you implement it.

20 Geary has made a distinction that I think it

21 should be said that the generic letter'-- Geary is right.

22 The-generic letter is not like an order or a rule. It does.

23 not require-you to take an action.

24 The backfit rule The wording of the backfit--

25- rule indicates that it's not a backfit unless it's imposed,
,

'Os_ I l
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k) 1 -a legal requirement, unless it's made a legal requirement.
_

2 Internally, however, the staff has instructed,

3 when we're preparing a request or comethi>j that the agency
4 thinks is important enough to be addressed -- we're

5 preparing a generic letter or a bulletin -- the staff is to

6 prepare an evaluation that would, in effect, support an

7 -order, if you didn't implement what we were requesting that

8 you implement, if there were not a good reason.

9 And I.think there's some fuzziness or some
10 misunderstanding that's evident in this discussion because

11 of the way the word " imposed" is used..

12 Geary makes the distinction again'that the actions

ja( 13 proposed by the staff or that the staff requests licensees

x_- 14 to take in a generic letter,Ein the language of the backfit

15 rule would not be backfits because we're not' imposing them

16 by generic letter, but we treat them as though they were

17 ba ck fi t s , working'up to:the issuance of a generic letter on

18 the instruction of the Commission.

19 They have said, "Do an evaluation that would

i 20 justify imposing-this, that it's necessary."-

21 So we call it-a backfit, even though in the

22 terminology _as Geary used it today, it's not really a
23 backfit until-the agency imposes it by rule or by order.

24 MR. MIZUNO: Any other questions?

25 I guess I should say, you seem to be reticent

p.
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(, 1 about asking questions. But the true purpose -- the value

2 of these workshops will only be realized if you raise
3 issues.

4 I know from my own experience that licensees have

5 a l ot of confusion; the staff internally has some confusion

6 over the backfit rule, so don't be shy.

7 MR. S7ENGER: Geary, if you don't mind, D ar.

8 Stenger with the Winston & Strawn law firm. Maybe you could

9 expand upon that a little bit, Jim or Geary.

10 A rt. you saying that unless there is a legal

11 requirement to do something, there is no back fit?

12 MR. MIZUNO: Yes. Legally required action, no

,

backfj t as a- legal matter.13

14 Out I think, as was clear here, that as a matter'-

15 of policy the agency is undertaking back fit analy si s under
16 certain instancos because it feels that it would help both
17 the agenc}, as well as the industry, understand how the

-18 iagency .s going about doing its regulatory tasks.

.19 M R. CON RAN : At the same time, Ed referred to the

20 -NOV generic letter as a backfit. That's becaure in

21 generating that-generic letter, the staff did an evaluation

22 that would justify a backfit action.

23 But the first step was to request that licensees

24 do it, and the agency was very serious about that request.
25 And implicit was that if you say no, we won't do

p-s
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it,.and there's not a very good reason -- but some parameter
-

'N_. l'-

2 of the evaluation'just-doesn't fit your specific situation ,

that the agency is likely to move with either a rule or3 --
-

- 4 an order to impose the fixes that we' re talking about and

5 take the actions that we're talking about.

6 So-in that sense, we refer to it as a backfit.

7 M R. - JO RDAN : Okay. Dan or Bob, who's going to go
,

8 first?

9 MR. BISHOP: I am.

10 MR. JORDAN: I will just s%y that the

11 participation by Bob and Dan through these workshops has

12 been very beneficial and stimulated discussions between the

13 J
- staff themselves.and with the group. So I do appreciatejr'' g

14 -that.
.

15 41R._ BISHOP: Thank you, Ed.

16 My name is Bob Bishop. I'm general counsel.with

17 NUMARC. For those of you who haven't dealt with us in the

18 past, let'me just give you a little quick precis of what

19 NUMAF.C-is all about.

20 It was formed three years ago by the industry, _for

21 the industry. Our board of directors is either the- CEO, . COO ~

22 or senior nuclear executive for each of the utilities

23 respons'ible for operating a power plant.~

24 That type of focus comes particularly nearito me

25 when my board meeting is a week off and I'm also corporate

v
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\ ): 1 secretary,

sm,

2 With'me, if you haven't met him yet, is Mike Kirk

3 sitting over in the corner. His responsibility is, one, to

4 make sure I get to these places on time. But more_

5 . importantly, he's going-to be following this issue from here

6 on whatever else happens.

7 I hope we don't bog you down with what may appear<

8 to be kind of legal esoterica. But I assure you that these

9 distinctions we're making -- and I think we've learned a lot

10 from one another, as Ed has suggested, in the course of this

'l l now the fourth workshop.

12 -I think these are very important. I think they' re

p>-k( 13 material to what you do and what you should be doing,

N 14 Geary's job was to provide a background. I thinks-

15 he-has_done, again, an excellent job of doing that. Dan

16 Stenger from Winston & Strawn -- the new name for_the old

17 firm of Bishop, Cook, Purcell & Reynolds -- will be talking

18 about'the practical application and implications of the

19 process, specifically the appeal _ process.

20 .I'm going to focus in on generic communications,

21 one, because I _think it's misunderstood; and I want_to kind

22 of pull up on some of the lines that Jim and Geary have laid

'23 out-here so well, just to make sure we all agree as to what.

24 - these distinctions are and how I think ---how important_they

'25 are;-and because, frankly, that's what NUMARC does.

%)
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i ) 1 NUMARC is involved on generic regulatory issues. |wJ

2 and-it's our job to deal with those and try to address and
-

3 resolve those issues. 1

4 I also want to spend a moment talking about FACA. j

5 I can't let Geary be the only one to have an opinion on

6 this.

7 By way of quick background, I'm one of those Navy-

8 " nukes" who didn't turn out so good. I became a la wy e r .
~

9 I-spent four years in combustion engineering and

10 three years with the State of Connecticut on energy policy

11 during what: even then we in the state agency of the
-

-i

!

12 Connecticut Energy Agency ref erred to as the Arab Oil

f 3- .13 Embargo Roman Numeral One.
I ) '

s_/ 14 Un f ortuna te ly; the fates have proven that we were

15 right to so number them.-

16 Ten 1 years at Northeast Utilities, and I joined q

17 NUMARC now three years ago~.

-18 I want to go quickly -- Jim, if you would, please

19 -- to just quickly walk through the relevant statutory

:K) authority for the NRC,-because I think it's important for-

21 you -- and- if you - don' t have a copy, there are extra copies

22 of Fiese slides on the back Ltable -- just- so you - can get ' art ;

23 understanding of at least my perspective of how this al'l-

24 came about.-

25 The first thing, of course, is looking at what the

(v -
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A j 1 ' statutory authority for a-federal agency is. There are four

2 things that_I think are material to this discussion, one of

3 which:is Section 161(B), frequently paraphrased as the

4 authority of the NRC to deal with issues to control

5 operations associated with public health and safety. And

6 that's the paraphrase of those last two and a half lines

7 there.

8 What I'd like you to get out of that is the

9 responsibility or the authority of the NRC tt establish by

10 rule,-regulation and order standards and requirements.

11 Those are critical words to me.

12 The second, 161 ( P ) , embe ll i she s upon that; and so

13 in a similar way does Section 182,-that rules and
; [<<*
\s / 14 regulations - the agency has the authority to adopt thor t

15 rules and regulations -- notice those two words, " rules and

16 regulations" -- that:the agency deems to be necessary to

17 . carry out the purposes of the Act.

18 Then you go to the Administrative -Procedures Act

s19 for'a moment, and you see that that requires federal

20 . agencies to establish procedural requirements for the

21 1 promulgation of rules and regulations.
,

22 And'then we close that off by the Atomic Energy

23 Act, Section-181, which-says that'the APA applies toLall

24 rulemaking activities that the NRC does.

25 So the NRC acts, imposes requirements _-- picking

p-~ -
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(v/ 1 up on some of those words you've already heard -- by way of

2 rules or regulations-and orders. The rules and regulations

3 must comply with-the Administrative Procedures Act.

4 The flip side of that is anything that an agency

5 does -- the NRC or any other federal ag9ncy -- that purports

6 to be a rule. or regulation that is not adopted in accordance

7 with the Administrative Procedure Act is not a valid rule or

8 regulation and not imposed by any requirement. That's the

9 critical distinction that I think it's necessary to remind

10 you-of and to lay out for you.

11 We'll come back to the point in a moment, but

12 that's where I have a problem with a generic communication,

ck 13 which I believe under 50.54(F), which I'll discuss in af

(
}\

%-- 14 second, can levy a responsibility for you to respond, but

15 can't impose a-requirement.

16 We'll kind of talk around that. We all have

17 :different words that we might use to describe the same

18 -thing.
'

19 But I think Jim captured it well. You might best

20 look at it as an anticipated order. If they believe that

12 1 this is so critical that a backfit analysis is.done or

22 applies, or there's indications- f rom the NRC's communication

23 that if you do not do-what they recommend, you will be so
24 ordered or they will adopt a rule or regulation to do it,

.25 that's another thing you have to consider.

[
t
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i
'A 1 But the letter itself, the generic communication

2 itself, cannot impose a requirement. That's my view of what

3 the law requires.

4 Next slide, please.

5 Just briefly going over generic letters and

6 bulletins and information notices. Their purpose -- I think

7 no one would argue with -- to communicate the NRC's position

8 on issues of import.

9 They are no different in terms of their authority.

10 The only difference is the gradation that the NRC imposes

11 through its issuance process. i

12 Information notices are things that they want to

| :/ 13 -bring to your attention. Generic letters are things of the
t
- \' 14 same-ilk, but of greater significance. Bulletins is that

15 one step further.

16 .There are differences in the NRC's internal

17 procedures- about who can issue what and who can sign it off.

18 But there's no difference in their statutory authority.

19 They are as a group generic communications.

20 They are not rules, regulations or orders,. any of
-

.21 them.

22 I think it's fair to say that bulletins certainly

23 nave more weight in the NRC's eyes, and therefore they

24 certainly should in a licensee's eyes, with respect to the

25 significance of the issue they're addressing.
~s

f \
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l J l But just because it's a bulletin doesn't mean_that
v-

2 somehow that has some greater legal significance. It is a

'3 communication mechanism that the NRC chooses to identify

4 issues to licensees.

5 If we could have the next slide, p! ease.

6 Section 50.54(F). As Geary so well explained, it

7 is used to request licensees to do one of two things, either

8 to submit information to the NRC, ostensibly to enable it to

9 complete its evaluation or to ascertain whether you' re in

10 conformance with rules or regulations previously issued, or

11 orders for that matter; or to request confirmation that

12 you're going to do certain things.

-% 13 But, as Geary highlighted, it can only require you

\~ / ' 14 to-respond. It cannot require a substantive commitment from

~15 you, other th.a responding.

-16 Anything that you do choose to do -- and Geary and

17 I are also_ deeply involved in the license renewal

18 proceeding, an d tha t ' s whe re the wo rd s , " current licensing

19 basis," typically comes from.

20 I think you'll hear more of that, if you're not

21 used to it already.

22 But that basically is a combination of the NRC's

23 rules ~and requirements, those things that are imposed upon

24 you, and commitments that you make, those' things that you.

25 impose on yourself.

r'
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h ,)| 1 That-together, simply sta ted, comprises the

2 current licensing basis.

3 Enforcement actions can be taken against the

4 current licensing basis. You respond to a generic letter

5 that says the NRC's request is that you do items A, B and C.

6 You respond to the NRC and say. "I intend to do

_

7 11tems A,.B and C." ,

8 That11s now a commitment. You may be enforced

9 against.that commitment; a violation can issue.

10 If your response instead was, "I've evaluated my

11 plant, and I think for these circumstances and based on this

12 . analysis, A, B and C don' t apply," then A, B and C do not

L . /'w( 13 apply.-

| '( )
! \~ / 14 .That's a critical distinction that I'd ask you to

15 think about.

16 " Legal Analysis," if we could.

17 This is my attempt to kind of summarize the legal

18 basis for this process.

-19 Simply stated, none.of the generic communications,

20 '
as I mentioned, are rules of general applicability. They're-

21 not issued in accordance with the Admin'istrative Procedur s
22 Act; therefore, they are not binding rules or regulations.

23 As I mentioned, Section 50.54(F) requires you to

24 respond. It.does not require that you do any of-the t1ings

25 that are recommended or requested.

N
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\ ,jf l' Those words, frankly, in my view do not have any

2 dramatic legel significance between them. The NRC's

3 wording, that they suggest, recommend, request, do not in

4 some magical way trans form them from one category to

5 another.

6 Those, in my view, are all ways of them

-7 suggesting, "These are things that in our view are important

8 for you te evaluate. You have the responsibility to either

9 evaluate them or to answer up for the reason why you do

10 not."

11~ The mere fact that a generic communication may

12 cite 50.54(F) does not also somehow magically turn that into

- f- 3 13 a regulatory requirement. A generic-letter, bulletin or

-!; 14 information notice is=just a generic communication, whether

15 it cites 50.54(F) or not.

16 50.54(F) is used if they want ii..ormation back.

17 That's the distinction.

18 And-just to go back ~ to a comment that Ed made

19 earlier, just to reinforce it, that's.why 50.109 does not

20 apply-to a generic communication because it does not-impose
2i a legal requirement. 50.109 is limited to the imposition of

22 requirements, things that you must do.

.23 If I could.have the next slide, please.

24 Let me just phrase it quickly if you can' t read

25 it, if you don't have copies. You can be required -- You

- {""\ .
\

i
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;N , 1 are required to respond to a 50.54(F), but not to take any
~

2 particular action other than that response.

-3 You're free to make whatever commitments you

4 choose to make, to -- in my draft said " propose," but since

5 you're in charge, it's not proposing -- to promulgate

6 whatever schedule you think is appropriate for whatever ,

7 actions you believe are appropriate in response to that-

8 communication.

9 A common complaint.that typically has surf'eed

'10 from time to time is that the NRC has not evaluated the

11 - cumulative effects of these communications. That becomes

12 particularly sensitive on the scheduler's side.

,r#x - 13 There may be no disagreement that this is a
-I )\d 14 critical issue that needs to be evaluated, and_you intend to

15 do each of those things that'the NRC has suggested you
16 should look at, but compared to an outage, for instance,

17 compared to resource-commitments to respond to other

.18 bulletins, generic' letters or'information notices, you may
19 deem that schedule not to=be the ri'ght thing to do.

20 I would advocate that'that's-what you ought-to
21 inform the NRC about t -that's Yhat -you ought to talk'to them
22 about.

23 I think in the course-of these workshops --

24 They've been; productive for those of us that seem to be

12 5 traveling across.the country together, to get tua know one
/~NO



. . . -

j'
.

80

i' ');~.

1 another.
;

2 I-have to tell.you my feeling is that these folks

3 should be believed. I think they mean what they say, That

4 shouldn ' t be a surprise perhaps .

5 But I think their encouragement that you enter

6 inte dialogue with them where you have a problem, when you )

|7 think you have a difference of opinion is the only way.

! 8 you're-going to solve the problem.

9 -By_the time you get the la wy e rs involved, the

10 situation is typically untenable. It's going to take you

11 too muchs timef and too many resources and bodies strewn in

12 the path, even if you win you may ultimately lose.

/ \.
! )'. 13 I say that not out of any great disrespect for my
Q)

14 brothers in the legal community,: but I think technical

15 -issues are best resolved by technical-people.
-

16 That may.just be part of a hangup from my sordid

11 7 past.

18 I think the law is clear. I think the only issue

19 is what you do with it, how you. respond, what you respond..

. 20 But don't mischaracterize my words and my comments. - The

21 -responsibility is yours.

:22 In my view the responsibility for the safe

23 ' operation of that plant is yours. It's not the NRC's. You

24 will not do well in any court if you took an action because

25 the NRC recommended that you do it, and to do so, you
p,

( )v
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'A/ El jeopardized that facility's operations or its personnel.s

,

2 I would-ask you to remember that responsibility.

3 That is.not one that you can delegate out to the NRC or

4 anyone else.

5 I,-unfortunately, am not going to be able to stay ,

6 around through the prospect of tomorrow. I would_ask if you

7 have any questions, that you bring them to me later on today J
.

8 or'give me a holler.

9 I.have one of those conflicts that you can't avoid

-10 from time to time. We're making a filing with the_ Supreme '

11 Court tomorrow- on the operator training litigation.

-12 That-is something that certainly affects us-in our

|/''% 13 day-te-day operations'. It's one of those kinds of things ~ _I,

),

'- 14 hate to have checks go out with my name on them without me

15 being around; so I hate to have briefs filed that I'm

16 responsible for without having some role to play in their

'17 ? drafting and promulgation.

18 As this workshop progresses, both today, tomorrow-

-19 and into the next day on event' reporting, I would encourage-

20 you.to heed _the advice you've been'given. Let's talk about

21 these issues.

22 Let's firm them up. That's the only way we're

23 -ever going to try to resolve-these issues. I would suggest.

24 to you again, emphasize perhaps , that a court case is not

25 the way to do that.

,,,}-
-
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\'' ') ~ 1 Now on-the FACA. The Federal Advisory Committee
'

2 Actibriefly, in .my view, has two empirical aspects to this
3 discussion. It says that if an agency uses an organization,

4 a group of people, some subsystem of that type, as a

5 preferred source of information, that is de f acto an

6 advisory committeer and you must comply with the Federal

7 Advisory Committee Act, all those things that Geary

8 outlined.

9 You've got to have a federal representativer

10 you've got to take minutes; you've got to prenotice the

11 meetingr_you've got to give the public an opportunity to
12 participate if you deem that appropriate, on and on and on.

. . .

[ 't 13 However, the Federal Advisory Committee Act has an
T''j

14; exception for federal agency activities. And if the federal
-|
415 agency's activities are_for the exchange of information, for

16 dialogue with individuals or groups about things of mutual

17 interest to the agency- and that group, there's.an exception
18 to the FACA requirement.

19 We're very sensitive to that issue. That's why

20 I' ve done a little bit of looking and work. I promised

21 .Geary we'd get together and I'd leave him with this stuf f,

22 as_soon_as we found out it was going to come up today.

23 We've adopted that policy and made that
24 distinction in a policy note that describes and limits our

25 interactions with the NRC.

s

.
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s_,,) 1 The way-we use it in practice is that if a meeting

2 1 'isffor an exchange of information, we comply with-FACA. And

3 in that context, FACA does not require that it be publicly

4 noticed, minutes kept, et cetera, et cetera.

5 If the purpose of that meeting is to advise the

6 NRC on policy matter, to advocate adoption of a position,;

7 that is a different category.

8 Then we -- whether or not one is formally

9 chartered:as an-advisory committee -- as Geary mentioned,

10 the only redress to-somebody who claims that this was really

11 a FACA and _ you' didn' t comply with the requirements is a

12 Jcourt' order that says comply with the requirements. So

r 13 we'll cut that short,
i

14 What we do is then. attempt to comply with the

-15 requirements _about public notice of public meetings, et--

16 cetera.

17 Geary and I can meet, even _though we f represent, in

;18 one case.a federal agency, and in another case an

19 organization in the nuclear industry. Our meeting doesn' t

-20 'have to be publicly noticed. That's presumably for an

21 exchange of information.

22 If, however, we have a - meeting to try to convinco

23 the NRC to adopt a rule or regulation, to change a policy,

24 then I believe FACA applies and requires that that be

25 publicly noticed, such as the meeting we had with the NRC

..
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i )s- -1 now about two weeks ago.

2 That is how I read the distinction. I'm helped in

3 that-by a 1985 policy statement 3 opted by the Nuclear

4 Regulatory Commission, which talks -- and presumably there

5 are some fax machines around that we can make copies of

6 this, if appropriate -- but it talks about meetings of

7 coordination and talks about the value to the NRC of

8 facilitating information exchange meetings with groups such

9 as Government Accountability Project, NUMARC, INPO, EEI,

10 . Critica l Mas s .

11 The rules apply equally to everybody. It isn't -

12 juct that we're a member of the industry, and some other

(mi- 13 group represents some Uthor faction,
s !
''

14 The principle behind FACA is special issue groups

15 -advocating policy,' direction, guidance, accomplishment. All

16 of'that ought to be in the public.

17 And I would demand the same requirements that the

18 NRC imposed upon Critical Mass, that they would' impose upon

'19 un because that's what the law requires under FACA.

20 Okay. Any questions?

21 MR. JORDAN: Just a comment, Bob. I think that 's

22 a very helpful discussion about FACA.

23 That's the way I see it as well. Let's talk about i

24 the PTS problems. If we're talking the technical side of I
l

25 the problem, then there is an opportunity for exchange, and !

:/ )
(s -) i
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1 FACA is not a problem.,
, ,

|2 As soon as the Commission decides, or the sta f f is

3 trying to decide what the action is going to be, in terms of-

4 a bulletin or generic letter or a rule change, then the
.

5 content of those documents would not be able to be discussed
6 without FACA considerations.

.7 That's the cut that-I make in it. I'd be

8 interested in your NUMARC policy. That sounds' interesting._
_'

9 MR.IBISHOP - .Sure. We can do that.

10 We've_certainly_given copies to the Commissioners,

11 -and it's a publicly.available document.

-12 Let me step back just a second, because I agree, I

4 = 13 think, with almost all of what you've said, but I' d phrasef

., ,

's / 14 it a little differently.m-

15 There are really three acts that play: FACA, FOIA

16 and Government.in the Sunshine.

17 Let's work our1way;from the back first.

18 Governmentiin the Sunshine says that any deliberative body,
19 the decision maker must hold its deliberative sessions in
20 the public view, oubject to public scrutiny.

21 I think the law is well settled that-that applies

22 to the Commissioners and their deliberations, because they ;

23 are the ones that adopt rules, regulations and policies for

24 the Commission.

25 That does not apply to interactions with staff.

V( 3

_
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1 That's my....

2 Second, Freedom of Information Act. The Freedon

3 of Information Act talks about documents and documents being

4 made public. And that's where I think we get into a lot of

5 this.

6 One of the reasons why CRGR doesn' t have open

7 meetings, doesn't make its internal documents or the staff

8 its internal documents public unless they choose to do so,

9 are not required to make them public, is because the Freedom

10 of Information Act protects the inner workings of the

11 agency, the deliberative process, whereby the staff can have

12 the freedom, without being subject to criticism from tha

13 outside world and the press, of providing brainstorming on

14 an issue, providing three alternatives even though they know

15 that cae might be illegal perhaps, but for the purposes of

16 discussion, being able to hnve a free and open flow of

17 communication-between the staf f and between the staff and

18 the Commission.

19 That deliberative information is protected under

20 the -- or can be protected under the Freedom of Information

21 Act. It does n' t have to be . The NRC can choose . ,

22 If they're looking at a generic letter that they

23 want to issue, they could either keep it internal because

24 they want to make sure that this all works and they don't

25 send the wrong signal out before the policy makers decide

till |

_
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x,_j 1 that that's something that should be issued; or in the !

2 alternative, they could decide in this context, "This is

3 something we really need the input from the industry or

4 other groups of the public on, so we will broadcast it more

5 openly during that deliberative process or some piece of

6 it."

7 But that is the agency's choice, whether they want

8 to protect it or promulgate it or some variation in between.

9 MR. JORDAN: Yeah. We are in agreement .

10 -Any questions?

'l l MR. BISHOP: Again, if you have any Yes.--

12 MR. BETHAY: Along those same lines. I ~, I know

#
g/'' 13 who the PM is responsible for a particular generic
3
\- 14 communication, is it illegal for me to call him and say, you

15 know, "Here's a problem with what I think you're going to

16 do"?

17 'I mean,-I know he can't give it to me because it's

18 predecisional, but I can talk to him about it, can't I?

19 MR. BISHOP: Yes.

20 MR . = JORD AN Wait. LYou can call him, but if he's

21 1" the process of developing it, he really shouldn't discuss

^2 it with you.

MR. BISHOP: But he can. Tha t ' s hi s choi ce or ou r

choice.ys

The law does n' t preclude them from doing that.

(~
{
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t() 1 MR. MIZUNO: He's confused.

2 MR. BERLINGER: When I send out that letter every

3 two weeks that lists all the proposed generic communications

4 under consideration, it's for several reasons.

5 One is to exchange -- identify subject matter with

6 the industry particularly, so that we can eliminate

-7 _ duplication of effort, if it's appropriate.

8 On the other hand, we have another purpose. And

9 that is, by identifying the subject and the lead ter'inical

10 person, it does provide an opportunity for people to all

11 who have questions about the subject and that particular

12 action that the staff is working towards,

13 However, the individual that may answer that phoneg-~g
)\ 14 call has been more or less instructed that if it gets into as-

15' policy decision mode, that the discussion is ended.

16 If you want to ask a question with regard to

17. technical issues, feel free; and you'll get as much or more

16 j information than you want.

19 MR. BETH Al's I realize you gec what you pay for.
,

20 It's not vou issue things and you' re ask'ng for that

21 ' person's opinion. I think we all understand that.
'

22 MR. BISHOP: Questions, comments?

j 23 MR. BERT.INGERi I have one.

24 MR. BISHOP: Sure.

25 MR. BERLtNGER: Let's say that the NRC issues a(
/ m

k /sm_

_ _ - _ _ . .
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(' ) 1 generic communication, a bulletin or gener'c letter, and in

2 it it informs the industry of a te chnica l issue, a- problem,

3 and suggests action that can solve that prob lem .

4 What's the legal requirement that a licensee would

5 .have had,-once it knows about a safety problem under

6 regulation? What are they required to do once they know

7 about it?

8 MR. BISHOP: They havo to satisfy themselves that

9 what they're doing is consistent -- or what they would

10 propose to do, what their resolution of that issue is, is

11 consistent with their responsibility; and that's to protect

12 public health and safety in the operation of that plant.

f "4 13 It is to evaluate, as one must evaluate any source
i 4

\s l 14 of information.

15 Whether you've got it on the back of an envelope

16 that says, you know, just redid the .calcula tion and the

'17 computer had a glitch in it.

18 We had a problem at Northeast Utilitiesf with a

19 .mochanical calculator that added two numbers wrong, believe

20 .it or not. It resulted in a $1.5-million dollar error in

21 our rate case.

22 There was no question. We did quality control.

23 We had tvo different people run the numbers, ran them on the

24 same calculator .

25 Any information that comes to your attention I

m

_ -. -
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' 1 think is the licensee's responsibility *o deal with. I

2 think the mere fact that the NRC brings it to your attention

3 tc you see t. >+ thing -- you go to an A&S meetingt you're on

4 a code committee for ASME, and somebody mentions something

5 in the corridor.

6 Whatever the source of the information, I think

-7 you-have a responsibility to respond to it, even though it

8 is not a rale, regulation or order.

9 Your fundamental responsibility is to make sure

10 the public health and safety is protected and that is very

11. broad f.n my view.
.I

'

17; The requirement that you do specific things is

13 very narrow. That is to do what rules and regulations'

- 14 require.

15 Remember, the NRC is in an oversight role. Their

16 job'is not to operate that reactor. Your job is to do that.

17 Your job is to do the technical analysis that justifies that'

18 operation, not the NRC's.

- 19 MR. BERLINGER: The safe operation of that plant

20 is the responsibility of the utility.

21 MR. BISHOP: And_only the utility.

22 I can get in a lot of trouble if I go much further

23 telling you how strongly I feel about. this. Maybe we'll do

24 that off the transcript.

25 Thank you.

_ . . . . . . . . . . .
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1 MR. JORDAN: Thank you, Bobt that was great. @

2 Dan Stenger.

3 MR. STENOER: Thank_you, Ed. I appreciate the

4 kind comments as well.

5 I'm going to focus today on implementation of the

6 backfitting rule in practice. Let me just fi rst say, as

7 Geary hientioned, that I strongly encourage participation by
)

8 the-audience, please feel free to interrupt me atL any time.

9 This is really for your benefit. This workshop will be

10 better, according to he'< much participation we get from the
j

11 audience. 3

11 2 Bob Bishop already gave some f ree advertising for

j' 13 my firm. We are counsel to the Nuclear Utility Backfitting
N_-

14 and Reform Group, which is a conrortium of 25 nucleat

.15 .utili ties, which actively participated in the _ development of

'L6 the backfitting rule , and since the rule's adoption in '85-

. 17. has closely followed the NRC's implementation.

18 It's useful just to review quickly the purpose of

19 the backfitting rule. When the NRC 3dopted the new and

20 improved rule in 1985, it acted to restore stability and
21 predictability to a regulatory process that-had all but

22 hemorrhaged with the proliferation of new requirements in
23 the' early 1980s .

24 =In-1981 a veti 'important survey by senior NRC

25 management had-concluded, "Notwithstanding the competence

-
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1 and good intentions of the staf f the pace and nature of...

2 regulhtory actions have created a potential safety problem

3 of unknown dimensions."

4 What the Commission had in mind in adopting the j

I
S backfitting rule, and in particular in building in a

6 cost / benefit analysis approach to analyzing proposed |
;

7 backfits, once that -- If the NRC requires a licensee to |
,

8 spend $10 million on a fix that will not produce a

9- comparable benefit in safety, that in itself is not just a

10 matter of economics. That's a matter of safety.

11 S10_million is a large chunk of the capital budget

12 -for a utility in a year. If those funds are burned up where

*

13 -it's-not going to produce a benefit in safety, that's a
.

'

14 safety-concern.

15 The same if the NRC requires a utility to spend |
16 $10 million for a program where you could get all the safety

17 benefit through a one million dollar program.

18 .That again in the Commission's own judgment in-'85
'

19 was a safety concern that led to development of the'

20 backfitting rule.

21 In the words of the United States Court of Appeals

22 for-the District of Columbia circuit, which affirmed the

23 rule on all counts in a July '89 decision, the' rule was ;

24 needed to systemite or rationalize the Commission's
.

25 bsekfitting process. That is to say, to impose some

<
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g ,/ -1 discipline on the implementation of backfits.

2 Now that five years have passed since the rule was

3 put into place, it'is useful to review the records on how it

4 has been implemented.

S I will first discuss the generic backfitting

6 process and then go on to some plant-specific

7 considerations.

8 A major finding of the NRC's recent regulatory

9 impact aurvey was' the view that the NRC does not adequately
-

10 consider the cumulative impact of. major tiew initiatives,

11 such as those that are adopted by a generic letter or.

12 bulletin.

13 We can get a very, very rough idea of the

s/ -14 cumulative impact by reviewing a- f ew -sta tistics. For the

15 period f rom October ' 88 to mid September 1990, roughly two
,

16 years, a' rough estimate of the burden can be derived from

17 looking at the response burden of the major generic

18 communications.

19 As the - "entleman f rom Georgia! Power brought out ,

'20 these NRC estimates are for responding to the generic letter

:' 21 or bulletin, not-necessarily implementing the actions

22 requested.

23 In addition, I should note that the period where

24 we began counting comes after efforts on fraudulent

25 equipment, Bulletin 88-05 and its supplements. The numbers

O
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k,) I would be much higher if you included those actions.

2 While we all know that not every generic letter or

3 bulletin applies equally to each and every plant, there are

4 some-interesting facts.

5 of 18 major generic letters issued over the two-

6 year period, the NPC estimate of the response burden was

7 roughly between 13,000 and 17,000 person-hours per plant.

8 Of seven major bulletins, the response burden v .

9 7,500 to 17,000 person-hours per plant for a total of some

10 20,000 to_34,000 person-hours per each plant.

11 And, remember, this is the response burden. Many

12 licensees htve indicated that they believe even. those

f- 13 estimates are significantly low.
\
\ 14 This does not include the continutny burden of

15 implementing ongoing programs. If you take, for example,

16 Generic Letter 89-10 on MOV testing, while I don't have any

17 estimates of the actual burden of implementing that program,

18 the cost by the NRC's own estimate is something like-$6

19 million per unit.

20 That's an order of magnitude above the cost of

21 implementing'the station blackout rule, for example.

22 So some of these generic communications have had a

23 major impact.

24 Significantly, of these 25, as is shown in the

25 right-hand column here, backfitting or regulatory

(
i
\~--

4
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\[d 1 analysis -- I une backfitting analysis in the sense of a

2 50.109 analysis -- were performed for only six of the 25

3 major generic communications.

4 Now, why were backfitting analyses not done? Why

5 were these issues not treated as backfits? There are

6 basica11y'two reasons.

7 First, many of the gyneric communications are

8 issued as, quote, information requests unquoto, under,

9. Section 50.54(F), rather than as backfits under 50.109.

10 Examples would include Generic Letter 89-07 on

-11 truck bombs, 89-19 on steam generator vessel over-fill.

I
12 In addition, the proposed IPEEE is proposed to be ;

:

13 treated as an information request, although by the NRC's own

( 14 estimates, it will cost roughly one million dollars per

15 plant and six person-years of ef fort.

16 I should note that NUMARC's estimates are i

17 substantially higher for implementing that program.

' 1;B The subject of 50.54(F) versus 50.109 has been

19 addressed in all of the workshops in c lot of detail. - It's

20 . also being considered by the NRC at this time in. response to

21 some comments we've provided on the draft-IPEEE' generic,

22 letter.

23 I don't want to belabor the point, but let me ---

,

24 I think it was covered very well by Geary and Bob. Let me

25 offer three other observations in connection with-50.54(F).

[
t
\

4
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1 As everyone recognizes, the only requirement in ;

2 dealing with such a le tte r is to file a response. You ' re j
>

3 not required to take any particular action.

4 However, as a practical matter in many of the -- I !
,

5 won't say "many" -- but in some of these 50. 54(F) requests,
4

6 in order to respond you have to implement some sort of !
t

7 pro gram .

8 The NRC asks for information that you can only get
,

9 through testing, which may require plant modifiestion or a,

10 new testing program, or in the case of IPEEE, doing the new
.

'll analyeis against new criteria.

12 In effect then, the recommended actions in the
-

13 generic letter or bulletin can in our view in some cases i

14 _becomeErequired. That's what has created the issue here.

15 -Secondly, as-Geary mentioned, there is a butit-in e

;16 provision in 50. 54 (F) that says.that the NRC must weigh the

_17 burden _against the potential safety significance.
.

18 But it's not-just the burden we're looking at.

The15'.54(F) analysis,-I_think everyone recognizes, is not19 O

20 _ of the same rigor or discipline as the - 50.109 backfitting
21 analy sis . You don't have the same finding hoops to go

22 th rough .

'23 But it's not just.the-burden. If you take the

24 IPEEE program, for example, and others where what is.really

25 happening at bottom is the plant is being judged -- the

. .. ____ _ _ _ __ ___
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( 1 acceptability-of the plant is being judged against new

2 criteria, criteria not reflected in the plant's licensing
.

3 basis. ;

4 So the fact that the NRC may take a look at the
,

5 burden of that action doesn't quite get there. In our view '

6 asking the plant to be reviewed against new criteria is, in

7 and of itself and should be treated, as a backfit.

8 And, finally, the third point on the 50.54(P)

9 request is that it leads to confusion.

10 When a request like that comes out, it's telling

11 . the. licensee what the NRC wants is information. All they

12 waat is some data, existing data or something we can gin

13 out.

14: If the NRC's intent is to request a new program,
,

15 if you want a new program, new testing program, justify it

16 as a backfiti and if you do that, then 50.109 is designed to

17 allow those types of new programs to be implemented.
'

18 That's adiy we' ve gone round and round about this

19 ' iss;e. Those are some important; points I wanted to make

20 that I don't think have come out,
t

21 Next slide, Jim.

22 To sum it all up, I really cannot put it any

;
23 better than what - CRGR -said back in October 1986 when it-

24 ruled that the proposed resolution of USI A-46 on seismic

L25 qualification should be justified under the standards of

(

,
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( ,/ 1 50.109 rather than 50.54(F).
1
'

: 2 At that time CRGR stated, "Under the proposed

3 resolution the adequacy of the design of a licensee's

4 facility would be judged against significantly dif f erent

5 criteria than were used by the Staff in licensing the
.
.

6 facility initially . . . these were clearly the type of !

7 circumstances contemplated by the Commission in approving

8 the Backfit Rule. Secondly, the time and expense involved

9 Cin performing the analyses) is greater than the

10 'Information Request' contemplated by the Commission in

11_ approving Section 50.54(F)."

12 This is an impor' ant precedent that the NRC should
'

g-'s- 13 continue to follow in our view.

)#

\s / 14 Next slide, Jim. I

15 The second reason many generic initiatives do not
.

16 receive a backfitting analysis, are not treated as backfits,

17 is-that they are: issued under the compliance exception in
18 Section 50.109(a)(4)(i).
19 Some examples are Generic Letter 89-04 on in-

20 service testing and 99-13 on service water.

21 With all due respect, NUBARG believes that the NRC

22 in some cases has stretched the compliance exception beyond

23 its proper bounds. *

24 The Commission itself explained the scope of the

25 exception in adopting the 1985 backfitting rule when it

Og
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'( 1 stated, "The compliance exception is intended to address >

2 situations whe* ; the licensee has failed to meet known and-

3 established scandards of the Commission because of omission

4 or mistake of fact. It should be noted that new or modified

5 interpretations of what constitutes compliance would not

6 fall within the exception."

7 In view of this expression of Cotamission intent,

8 -we believe two principles should be borno in mind. First,

9 there must be a known and established standard that the
10 licensee has failed to meet.

11 There must be an explicit regulatory requ irement

12 that the NRC can point to and say, "You have not met that."

13 That would be a compliance factor or a compliance action.r -

\ 14 Using broad standards, such as the general design

15 criteria or Appendix B, while that may be appropriate in

16' some cases ought to be.used very cautiously.

17- Using the GDC to call for a new program that has

18 never been required before is really a reinterpretation of

19 the GDC and is therefore a backfit.

-20 Secondly, the reinterpretation of existing

21 requirements can be a backfit. The fact that the underlying

22 requirement stays the same doesn't answer the question.
-

23 You can take the same requirement,1but a new staff

24 position interpreting the regulation is a backfit. That's

25 part of the definition of backfitting in 50.109(a)(1).

O
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( 1 Let me say a few brief words about the general

1
2 design criteria, the basis for a compliance finding. That i

3 gets very, very tricky and creates very complicated issues.

4 But let's go back to the fact that the general
J

5 design criteria were met by the licensee at initial
i

6 licensing by demonstrating that it had done what the staff :

7 required, to do the standard review plan, branch technical

8 position, et cetera, to meet the GDC.
-

9 The staff at the time of licensing reviewed the

10 licensee's approach to compliance with the GDC, and approval

11 was issued in an SER before-initial licensing.

12 Now, if the staff has reason to believe that its

13
/ps~- approach to demonstra'ing compliance with the GDC requires a

(s,,)\ . 14 change, that's what the ba ckfit rule was designed and

15 intended by the Commission'to provide protection againct.

16 The rule established a disciplined decision-making

17- - process for the NRC to change its position on what's

18 neces sary- to demonst rate compliance .

19 With respect to plant-specif!c changes, the rule
'

20 prevents the staff f rom requiring a licensee to comply with

21 the new position unless the full analysis of 50.109 is first

22 performed.

23 It's not sufficient for the staff to claim that

24 the change is justified, based on the compliance exception

25 to the rule, because the licensee has already demonstrated

0

--
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1 compliance at the time of initial licensing. |iC;
2 In other words, the staff may not move the target

3 on what you need to do to demonstrate compliance, and then

4 complain that the licensee is not on target.
,

5 The compliance exception in our view is properly

6 invoked where the licenseo is not doing what it said it
,

7 would do to comply with the NRC requirements, and the staf f

8 wishos to compel-a licensee to come into compliance with |

9 that licensing basis.

10 To interpret the compliance exception otherwise

11 will eventually allow that exception to swallow the rule and

12 -render false the promise of licensing stability embodied in

13 the rule.j;tq
(,) 14 I'm going to go to the plant-specific backfitting

15 process now.

16' As the table shows, from a. plant-speci fic

17 p e rspe ctive , there have been about 20 what I'd call formal

18 . appeals, formal backfitting appeals since the rule was

19 adopted in 1985.
.

20 By our count some ten of these appeals have been

-21 essentially granted by the staff, identifying the matter as

22 a ba ck fi t , finding that the proposed action was not ,

23 justified or by achieving another acceptable resolution with

24 the-licensee.

25 Seven were deniedt three are currently pending.
.

.
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f
( 1 These cases include some that may not st rictly be

2 ba ckfitting appeals. For example, it includes successes by

3 two licensees in contesting on backfitting grounds escalated |

4 enforcement action for commercial grado procurement

5 pra ctices .
l

6 As you know and as you'll hear about later in the

7 - program, _in the face of arguments by two licensees that the

8 enforcement actions were essentially backfits, the NRC
l<

9 withdrew the violations and imposed a hiatus industry-wide j

- 10 on the procurement enforcement activity. I

11 I should also note that in addition to these

- 12 numbers, there have been a considerablo number of
i

r 13 backfitting issues that have been raised and resolved,

- \_s/ 14 informally without casort to a written appeal. j

15 What do the statistics tell us? The relatively
,

16 low number of appeals suggests perhaps three things. First, ;

17 that the rule has brought about some greater stability and

18 that on the whole tne staff is doing a better job of

19 ' identifying backfit positions before they are imposed.

' 20 Secondly, it suggests that many issues are being

21 resolved informally or as technical appeals rather than
'

22 hsekfit appeals.

23 _ Thirdly, it also suggests that licensees may|well

24 choose not to exercise their rights under the backfitting

25 rule, either_because of a management decision or in some
~

O
l

1
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=( ) I cases a concern that the staff might resent it.

2 From our experience in working on a number of

3 backfitting issues, there is clearly still some room for

4 improvement in the plant-specific process.

5 Jim.

6 First of all, there is still a need for better

7 identification of backfits in significant items of plant-
!

8 speci fic correspondence. If the rule is to work properly,

9 it is essential that both the staff and licensee personnel

10 be capable of recognizing a backfit when they see it.

11 Some sources of potential backfits include

12 _ inspections and inspection reports, notices of violations,
r

?: 13 SERs, requests for -additional information and other

\m./ 14 significant plant-specific correspondence.

15 It has been our experience that many of these do |

16 not receive adequate review for backfitting implications

17 before being. transmitted to the licensees.

18 For example, we've seen a notice of a violation in

19 which the violation was based on an alleged f ailure to meet '

20 a draft of the general dcsign criteria, which was no part of1

21 the licensing basis for the plant.

22 There's another case that we know of in which a
23 licensee program was accepted by the staf f on three

i

!

24 occasions; and yet the issue was reopened a fourth time. !

25 This is not an exhaustive list, by any meanst and

.

!

!

[.
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1 I encourage licensee people in the audience, if you have i

2 issues that you want to discuss, to bring some of those out.

3 These workshops have been an excellent forum for discussing
,

4 some of these issues and getting a good dialogue going.

5 We also know that NRC inspection ef forts are
,

6 intentionally designed in part to encourage licensees to

7 take actions above and beyond the regulations. That creates

8 some tension with the staff's responsibility to identify

9 backfits.

10 As a result, the burden f alls all too of ten on

11 licensees to complain when they believe a backfit is being

12 imposed.

13; The NRC's Manual chapter on backfitting, however,
ASS).

''

( ,/_ 14 emphasizes that it's the staff's responsibility, stating,

15 "The NRC Sta f f shall be responsible for identi fying proposed
16 plant-specific backfits the Staff at all levels will...

17 evaluate any proposed plant-specific position with respect

18 to whether or not the position qualifies as a proposed

19 ba ck f i t . . . . "

20 That is to occur before the position la <

21 transmitted to the licensee.

22 We encourage NRC management to take a look at how

23 well their staff is doing in identifying or reviewing

24 significant pieces of plant-specific correspondence for
25 backfitting implications before they go out. ,

-

, v
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1 Next slide, Jim.

1 2 Another area needing better understanding is the
!

3 appeal process for backfits. I don't have time to go into

4 it in too much detail, but a couple of points I really want i

*

5 to stress.

6 As Ed Jordan mentioned, " ba ck f i t '' is not a bad I

7 word.- Licensees should not be afraid to point out when they
'

8 believe the staf f is backfitting the plant without adequate '

9 j us ti fi ca tion .

10 And the staff-certainly should not resent it when

J 11 a licensee does raise a backfitting concern.

12 I agree with Bob that I think we are seeing a -- I

l' 3 won't call it a kinder and gentler NRC -- but an effort to
/''

,

14 be very receptive and moro understanding in this area; and ;
4

<

15 licensees should not be afraid to claim backfit when
r

16 something arises where they feel the staff is ' improperly

.17 . imposing a backfit. without adequate justifica tion. ;

18 1*he hist ory of the ; rule , as we went th rough :

19 earlier, teaches that there is nothing inccmpatible between
20 a safety-first philosophy at a utility and insisting. that

21 NRC-proposed changes.be adequately justified under the

22 ba ckfitting rule ,

i

23 Now, secondly, let me say a few words aboutt the

24 informal use of the backfitting rule. Many. times the most
.

I
25 ef ficient way to address the backfitting issue isinot

x

<
'
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1 through a formal written appeal.

2 Before generating paper, the licensee and the

3 staf f should be able to sit down and discuss a potential

4 backfit in an open dialogue without the need for a written

$ appeal.

6 This can be a very ef ficient way to handle the

7 issues before positions get hardened in writing.- I would

8 encourage licensees -- and I think the NRC management in the.

9 workshops has echoed this -- that using the rule informally

10 in that way is of ten the best way to do it.

11 In conclusion, NUBARG has mado some suggestions

12 for certain actions to improve the backfitting process. We

13 -first believe on the generic side that the NRC should

( ) 14 continue its efforts to improve the generie communications

15 process, or I really should say the generic. backfitting

'16 process. It's not just generic communications.
!

17 We've seun a trend in recent years for the NRC to <

*
18 make drafts, proposed generic. communications publicly

19 available for comment. We urge that that be continued.

20 In addition, -the NRC should continue to take a

21 hard look at its use of 50.54(F) information requests and

22 the compliance exception to the rule.
1

23 .on the plant-specific side, we urge the NRC to

24 continue to improve the process for NRC sta f f identification

25 of plant-specific backfits. That is to say, reviewing

______ _ __ . _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _
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1 significant pieces of plant-specific correspondence before

2 they're issued to the licensee.

3 And, finally, as I mentioned, the focus shoald be :

4 on resolving issues informally, in a professional and open

5 dialogue such as we've had in these workshops. I think
,

6 that's the most ef ficient way to use the rule. t

7 Thank you. I'd be happy to take any questions.

8 For all of us, I might add, especially for Bob.
.

9 VOICE: Look at your' Slide 7, that's what we have
,

10 as=an industry. It represents to me a lack of us really

11 using this process, and I think it does to you.

12- What I'd like to know from Ed is one of your

13 responsibilities is to audit the offices for information for

\
.

14 the program. Have you found during your audits, both of the
*

'
15 regions and Headquarters, that you found correspondence that

16 went out with backfits, 'and the licens ee- didn ' t appeal and

17 .it i was implemented, = and what did you do . about it?>

18 MR. JORDAN: Okay. The audits-that we're doing=

19 are not ~ reviewing large quantities of - correspondence for

20 undisclosed backfits, but to ascertain that the reglonal

21 of fice and NRR have procedures and training in handling ;

22 ba ckfits ,1and that , for instance, backfit appeals that1they

23 do^ receive, that they handle: them in a timely way and that -
F

24 -in-taking a second.look at-them, that the results-were, you

25 know,.of good-quality.

O
.

l
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[ 1
,

And I have to say, everybody sees statistics in a

2 different way. One of the statistics out of the appeal
,

3 process I see is that information has been -- I think we've

and have found appeals in favor of4 seen somewhat open ...

5 utilities in a larger number of instances that perhaps the ?

6 industry thought.
,

,

7 So I see that as perhaps an encouragement that the

8 appeal process does work, is beneficial, and I hope will

9 take away the picture that if the utility appeals that there

10 -is a potential for the utility then being persecuted in some

'
11 way, or .your interactions with the NRC subsequently to be

12 affected.

13 So I look at the optimistic side of that.

14 In future reviews of both the reg.ons and NRR, our

15 scope of review is not limited. But the object is to make

16 the most out of a small amount of audit, just like the NRC

17 tries to do when it audits a utility.4

18 So spot checks of documents would not be an-

19 appropriate item.

20 I'm a little bit sensitive to the enforcement

21 areas in which it's indicated that we have given potential

22 backfits through enforcement enforcing its things that are

23 not really true-requirements.

24 That might be an interesting place for us to look.-

25 We.can get a lot of material in a short period of time that

f

o

. . _ . , _ __.__, .__ , _ . , _ . , . , . . . _ , . . . . _ . . _ . . _ . _ . _ . . . , . _ . . - _ _ _ _ _ _ . _ . . _ _ _ . . . _ . . . . _ . . . _ _ -



____ .- -

109

1 way.

2 So that would be the picture I would give you

3 back.

4 MR. BISHOP: Ed, may I respond?

5 MR. JORD AN : Sure.

6 MR. BISHOP: Let me just share with you a small

7 vignette which I think puts a different facet on the

B problem.

9 We get a lot of feedback frem a lot of you folks

10 that call and tell us about problems because, for whatever

11 reason, you're not comfortable with sharing those problems
12 with the regional i n spe ct o r , Headqu a r te rs , tiRR or whoever

13 We got a number of calls on a part :ular problem.

14 It just so happened that shortly thereaf ter we had a small

15 delegation that went to see the Chairman to talk about

16 what's going on in the industry, as the law allows us to do,

17 to exchange information.

18 And we described to him the problem, the feedback

19 that we were getting abcut people were -- inspectors or

20 through the enforcement mechanism, they were kind of saying,v.

21 "Look, you either do what this generic letter said or else,

22 or else it will show up in your SALP report, or else come
23 down hard on you, or else whatever." And the facts are not

24 material.

25 But we got a whole variety -- a variation on that

.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - -
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[ 1 theme.

j 2 And the Chairman said, "Okay. Tell me where the

3 problem is, Give me the facts."

4 And we said, "Well, you know, they told us that

5 they were concerned because you've got to live with the
.

6 inspectors, and this is an ongoing relationship that they
.

-7 have to worry about."

8 And the Chairman used a f ew kind of f avorer
u

9 nautical terms to express his dismay and said, "How -

10 expect me to solve a problem if you don' t let me find tus

11 where I've got the problem?" i

|o .
<

.

12 I think that's one of our responsibilities. T'
i

,

13 responsibility is you've got to stand up and be counted.

\s / 14 You've got to be ready to face the heat. Then you've One

15 the-justification and, by God, you're right; and that ' person

16 over- there that wants you to do something dif ferent is

17 wrong.

la If you're not willing to stand the heat, as the

19 _ Chairman said, you ought to get out of the kitchen.

'20 But if you are right, you've got the

21 responsibility _to identify.that, because if not, nobody at-
, ,

22 the NRC. can help solve the . problem.
.

23 They can' t deal- with this amorphous-kind of "Well,

24 I can' t tell you the who and the what and the where and why,

25 but, gee, we've got a problem here ".

(
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1 So I think you have to be sensitive to that'

2 aspect, t oo . It's not an easy equation. Life ain't

3 perfect. There are very few -- well, except maybe with the

4 exception of my colleagues here on the panel -- of us who
.

5 are perfect.

6 But you've got -- And, believe me, I recognize-

7 that equation. You've got to play that equation out.,

8 You've got to balance that equation.

9 You've got to continue to work with the people you

10 have to work with.
,i

11 But by the same token, you've got to be ready tos

12 stand up when it's time to be counted because we can' t do

13 that job for you. None of un can. The NRC or NUMARC or L

\ 14 NUBARG or anybody else.

15 MR. GWYNN: I would like to make a comment if I !

16 could.

17 In the regional perspective, we do see this

18 backfit. process as a self-disciplining process. The

19 training that has been provided to our people han been

20 somewhat effective.
;

21 However, my boss and I, who review every report >

22 that goes out of Region IV, look at those reports with

23 respect to backfit issues. Items that could be const rued as -

24 having backfit implications are given further review, and

25 changes have been made to inspection reports based on-

\

, _ _ . . . _ _ _ _ . _ _ . . . . _ _ _ _ . _ . _ . _ . . _ _ _ _ _ _ . _ . _ _ _ . - . . _ __. _. . _ _ . _ . - - - .
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1 concerns with respect to backfitting-issues.3 j

2 So it's a self-disciplining process. We think

3 that it has been somewhat effective. of course, as in all

4 processes, there are errors made.

5 So the appeal process that is being talked about

6 here is all important. But we consider it to be an

7 important part of our process, and you should see that

8 process working.

9 MR. MIZUNO: I would like to respond to three

10 points made by Dan Stenger, and I think I'm going to take

11 issue with him on them.

12 I think that's part of.the purpose of this

13 workshop.

i 14 I guess the first thing that you suggested wasg_

15 that a 50.54(F) request tbst requested information, which

-16 essentially required the licensee to evaluate their plant

17 against new criteria which is not within their current

18 licensing basis, is a ba ckfit .

19 My response to that is it does not fall within the

20 definition of a backfit. So, therefore, a backfit analysis

21 need not be done for that.

22 Now, having'said that, I recognize that there are

23 .backfit kind of concerns there. And certainly-the concern

24 is why'is the licensee being asked to spend money to

-25 evaluate its plant when the NRC previously had found the

t
%/

.!
!
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1 plant to be acceptable against whatever criteria and

2 requirements are in your licensing basis. !

l

3 I think that that is a valid issue, but I think

4 the appropriate way of handling that is not to twist the

5 backfit rule and the definition of a backfit to cover this,
!

6 but rather I think the industry should pursue this either

7 th rough -- we ll, basically through a petition for rulemaking

8 or discussing this in your meetings with the Commission as |

.9 an issue which may require the Commission to address it. i

10 .They might,.in fact, direct the staf f to address '

11 this-issue and propose ways of addressing it.

'12 I do not think that the way of addressing the

I.jr- -13 issue is through twisting the definition of a backfit to
\
'

14 cover a problem which is not within the exact defines of the

15 definition of a backfit.

16 The second thing that you raised was that --

17 MR. STENGER: Can we take up the first one first,

18 or do you want to go through them all?

19 MR. MIZUNO: I guess it would be easier if we went

20 issue by issue.

21 MR. STENGER: If you ask a plant to do an analysis.

22 against new criteria, why isn't that the imposition of a
;

23 regulatory staf f position interpreting' the regulations. in

24 50.109(A)(1)7

~25 MR. MIZUNO: Because you are not being asked to

- .- _ - _



. . .. _ . _ _ _ _._.. _ ._,_ ._ _ .. _ _ _ . _ _ _ _._ _ _ _ _ _ ._ _ _ _ _ .

114,-y).i
1 modify your design approval, your --

2 MR. STENGER: Why are you doing the analysis then?

3 MR. MIZUNO: Because the staff has to determine

4 whether it's going to require you through order or through

5 modification of your license or revocation of your license, ;

6 because your license does not provide adequate protection or !

7' for whatever other reason. I mean, within the purview of

8 the N RC ,

9 That's the whole purpose. We are asking you to
.

10 de termine whether you are meeting these, quote, new criteria

11 which are admittedly beyond your design basis, to determine

12 whether we are ' going to take further regulatory action with

r~ 13 regard to your license to assure adequate protection and
~

14 compliance with the Atomic Energy Act.

15 MR. STENGER: The thing is, though, Geary, _if you

16 look at it in terms of burden shifting, doesn't the NRC have

17 to have some reason and justification for asking for that

18 new. analy sis?

19 MR. MIZUNO: Yes.
,

20 MR. STENGER: Why do you put the burden --

21 MR. MIZUNO: No. The burden is not The burden--

22 for asking that information is not being shifted to the i

23 licensee. And I indicated -- and this goes to my second

24 point.

25 Before the NRC staf f or the Commission, the

-

V
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1 agency, can ask for information under 50.54(F), it has to go

! 2 through this process and justify that the burden to be

3 imposed in collecting that ir. formation is justified in view'

4 of the potential safety significance of the issue.
!

5 Now, this gets to my second point, which is you

6 indicated that that's not as rigorous a process as the
1

] 7 backfit rule, and perhape the NRC is not even complying with-
i

8 that. I mean, it's not doing 'very good analysis to show

9 that the' burden or the information request. is justified in

10 light of the potential safety significance of the issue to
,

1

-11 be addressed,
a

12 I think those are valid issues; I mean, they're
<,

'

13 valid conceptually. I don't know whether it's in fact true.
'

14 But if that is the case, I think again the

[ 15 industry -- it shouldn't be any burden on the industry to .

16 either propose a rulemaking or to, in your meetingu with the ;

17 Commission where you talk about issues of . industry concern,

18 that you raise NRC . sta f f compliance with SO ' 54 (F), or if you 'L.

'

19 feel that the standards there are not sufficient, do not
| -

20 impose a-rigorous process, to susge.st that the Commission,

21 look at that area and consider-further rulemaking to require. '

22 a higher burden.

23 I'm'not sure whether the Commission would be -

24 amenable to that. I know that the staff would not be in |

25 favor of that because they feel that they' re c1 ready been |
1

| - -

1
l

i
-

_ _

; 1
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( / 1 burdened by the backfit analysis.
'

2 But I think that that's the proper way of doing

3 hit.
4,k Again, there are regulatory methods for the

: ,

5 industry to address these issues that's not through again

6 what I would consider twisting of the existing 50.109

7 proceso.-

8, MR. MONTGOMERY: If I could respond briefly. I

9 find this all very interesting aid instructive. I t 's kind

16 of by accident that I'm here today, only because my regional

11 . administrat or is out of town.

12 But I think I'm the only one in the roem, 12 my

13 memory still se rves as to who was on the Regulatory Reform
.

''
,

\s_/ 14 Task For :e and draf ted the rule , the only one in the room

15 who did myself, Jim Turlock, Frank Miraglic and two other

16 individuale.

17 And it's interesting to find what it is we meant j

18 by _it now six years later hearing it f rom other people .-

19 But in any event, on this particular issuo I can

20 .tell you at least feom the stand point of the draf ters, and
I

21 from the standpoint of-my recollection of the Commission

22 deliberations, that this different point of view is not in

23 f a ct addretssed by the- rule .

'24 What the rule deals with on this particular point

25 is established staf f positions . And what ; think we're

f%
Q).
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I talking about is not whethee or not there is a new staff
,

2 position. What we ' re talk r.c about is what does the

3 Commission do and what does the staff do when for some '

|- 4 reason they begin to question or ioen confidence in existing
te

{! 3 riaff positions.
,.

6 The rule was not intended to deal with that. It

(. 7 was uit i) tended to deal with whether or /.ot it is

8 approp' lata to require additional information gathering or

9 additil ul snalysis.

Therefore, I think I have to acree with you,

'
11, Co,ry, that if in fact that is a continuiv. issue ana one of

12 . importance, that it needed to be dealt wite at s revision of

13{ the T le .
'

h
.- 14 that 's my only comment .

1 %[ \ 't . MIZUNO: Dan, I guess -- Tha*. s my recond

16 point, so 1 guess it's your turn to respond.

17 MR. ~ STENGER: . I think if you look at the 1985 rule .

18 -- and'all we can go by is what the Commi ssion said. They.

19 left k'.nd of a' blurry line between -- They addressed the

204 ' is n wi of 50.54(F) and 109 and discussed it in the

-21 statement of considerations.
.

22 It 's not crystal clear--- and- we could try and

23 parse out the gy dc forever, in terms of the definitions, et

=244 cetera -- but the s'atent and what'comes through for me --

P 15 and I think it's a riir reading of what the Commission

'

<
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| { 1 said -- was that we're concerned that information requests

2 not be overly burdensome.

3 There-is a line at some point -- and they didn ' t

4 define it -- where you're going to cross the line from an

5 information request to a 50.109 backfit .

6 And it was not just the burden. But, in addition,

7 if backfits are expected to fol3 u, f tom the information

8 request, the staff should come down on the side of doing the

9 50.109 analysis.

10 That was stated in the stai ement of

11 considerations. I think that's probabt;- the best way you

12 can draw the line. It's clear,-and I can g; back to that
p

13 _ expression of Commission intent and what CRGR said in the

f 14 846 resolution context.

15 MR. MIZUNO: I guess I'm sorry that you're not

16 taking up my suggestion to consider the possibility of

17 having the industry petition for rulemaking.

18 I do think if you think it's a real problem that

19 you're. free to do that.

20 And like'I said, I do agree that there's a

21 blurriness there , but it's not going to be resolved th rough

22 1 = in formal proces ses , at least in this case.

23 It is a problem, and I think it needs to be

24 addressed formally.
,

25 MR. JORDAN: Maybe we can reduce this argument a

in

,

_
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%)
2 The CRGR review of a 50.54(F) request under

3 generic letter and a bulletin or a generic letter that's
,

3

4 clearly identified as a backfit is no different. The

5 process you go through is exactly the same.

6 The only dif ference is whether or not a

7 cost / benefit analysis is attached and the degree of the

8 cost / benefit analysis.
a

9 So-it is a very, very small difference, We spend

10- the same amount of time deliberating on it and are as

11 concerned about that particular document as another.

12 Part of it is la be l . I think in the past we have

13 made some mistakes, I agr ee , _ an d in the f uture we' ll

14 continue to. But we' re trying to establish a consistent

15 pattern and do it in the same way.

16 Now where we do have a disagreement, I think, is

17 on where we draw the line between compliance determinarions

18 and others, adequate safety, cost / beneficial, particularly
19 with respect to the general-design criteria.

20 Whenever we have new information that says that
'

~

21 the judgment that the NRC and the industry made on, let's

22 say, general-design criteria is in question, then it's
4

23 incumbent on _us and on you to try to understand and

24 technically solve the problem.

25| If you no longer meet specific general design

n
LJ'
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(;-c)'- I criteria becauso of the new information, it is a compliance
,

s_.f
2 problem.

3 I in my mind can simplify it very easily at that

4 point. And so I think where we disagree is exactly where

5 the line is in betweer4 here.

6 And the discussions have sensitized me so that

7 perhaps personally I'll be more careful. But I still have,

8 I'think,:a difference with you.

9 MR. MIZUNO: I guess my final thing is -- That's

10 a' good lead-in, because my final point is on the compliance

11 exception.

12 I'know we discussed this before, but let me

.c -13 respond to.say that I disagree with Dan Stenger's

/~w)j. < 14 understanding of what the compliance exception is.

15 Let me say that I think it at le a s t means, even if

16 you; accept the 1985 Stenger considerstions discussion about

17 that, and then indica te that the agency -- at least office

18 of General Counsel has come to the conclusion that the

19 compliance exception embraces what Mr. Jordan . indicated it

20 'would embrace.

21 Dan, you suggested that the compliance exception

22 applied to the situation where a licensee made a commitment

23 in its license, either as part of its original application -

24 or subsequently'thereafter;-and the licensee is now failing-

25 to comply with that commitment.

,o
i
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1; I suggest that that is not an exception -- a

2 compliance exception to the backfit rule for us to te11 a

3 licensee to comply with the commitment. That is a pure

4 enforcement matter.

5 You made a commitment, whether it be in your

6 applica tion, your PSAR or FSAR Supplement, whatever; you

7 failed to comply with the commitment.

8 Everyone knows what that commitment is. You

9 failed to comply with that. That's not the ba ck fi t . There

10 is no change in position on the part of the staff. We are

11 simply requiring you to comply with what you said you were

12 going to do.

13 Now, I guess Mr. Stenger then raised said,--

14 "Let's go back to the 1985 atatement of consideration " And.

15 you saw the words there that the compliance exception was

16 intended to apply to omissions or mistakes.

17 Le t ' s a s s ur.e that that is, in fact, the entire
<

18 scope of the compliance exception, and I don't accept that,

19 and the Office of General Counsel doesn' t accept that.

20 At minimum, what we believe the compliance

21 exception would cover is where there was information that

22 was known or should have been kncswn to the licensee, but the

23 licensee either mistakenly misrepresented information to us,

24 or failed to disclose -- omitted to disclose re levant,

25 information as regards the licensing decision to be made, or

-_ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ . __ _ _- - - _ _ _ _ _ _ _
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1 it also applies to the situation where information was

2 disclosed -- admittedly, correct information was disclosed

3 t o the N RC , but it was misunderstood by the NRC for whatever

4 reason.
'

5 In those cases at minimum that's what the

6 compliance exception -- accepting the 1985 words as to what

7 the coverage of it is.

8 I think that the compliance exception goes beyond

9 that. And I believe that the General Counsel's office has

10 come to.the conclusion that, in fact, it also applies to the

11 situation where the NRC and licensee understood that there

12 was going to be compliance with the regulations and the

/~s 13 requirements of the NRC, but subsequent to that time, new
i
\m_ 14 -information has come to the' attention of the NRC, inc reas es

15 in -- you know, advances in the state of knowledge of

- 16 certain phenomena, past performance that has been collected,

17 -operating experience.

18 All of this kind of information, if it leads the

19 NRC to believe that our original decision that you were in

20 : compliance with a requirement is no longer -- is incorrect.

21 We believe that you are- no longer in compliance with the

22 requirements and regulations .

23 We're not per se changing the idea of what is

24 neces - .o assure adequate protection. That would f a ll

25 into a different exception.

*
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t,,_s _\( ,) 1 ~ But everyone agrees that this is the level of

2 . protection that needs to be reached, and this is the

3 appropriate requirement.

4 But the question is, now we know that there's-new

5 information out there which suggests that you are not

6 meeting it. Okay.

7 A good example would be where you receive new

8 information with regards to_ the metallic content of your

9 reactor vessels, that you know you are no longer in

10 compliance with the PTS.

11 Okay. Under those circumstances, NRC be lieves

12 that it would be -- It wouldn't be a backfit, but it would

g-~ 13 fall into the compliance exception where the NRC issued an

'tj 14 order to you or required you to' evaluate and to take

15 appropriate action to address this particular, apparent

16 noncompliance with the Commission's regu la tions .

17 MR. BISHOP: My turn?

18 MR. MIZUNO: Your turn.

-19 MR. BISHOP: The lawyers are going- to stop having

20 fun in short order, I promise you.

21 1 think Dan and I agree with everything you said,

-22 Geary, up until|the last e xamp le . Let me try a torture

23 hypot he ti ca l .
,

24 I've got-a four-loop plant, and I've got four main

25 coolant' pumps. I built them; they work;-everything is fine.
J

n

()
|

|
1

|

-
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y f. 1 I coun ted - them; there are four of them. I mean, I'm in

2 compliance with my license.

3 The NRC gets recent information and says, " Gee,

4 we're not sure in this kind of context whether you really

5 don't need a fifth main coolant pump."

6 In my view, I still comply with my license. The

7 mere fact that the NRC has new information that suggests

8 something more need be done, in my view there ought to be a

9 rule, requirement or.an order that would require me to do

10 something more, because I'm still complying with my license

11 even'thou,h there's new information around.

12 MR. MIZUNO: I agree. A rule or order will be
,

--i. 13 required. The Lguestion is not whether we' re going to
i I

~

's / 14 require that through rule or order. I mean, it's clear, I'

15 think.

-16 We're not dealing with generic letters at this

17 point. l'ne question is whether that rule or order is going

18 to be subject to a backfit analysis, or whether it's going

19 to be exempt from backfit analysis pursuant to the one of

-20 the . three exceptions , .in this case the compliance exception.

21 Now, it's hard -- Using your example, it's very

~22 difficult to actually get down and say, "Yes, it's

23 compliance," or "No, we're dealing with a backfit," because

-24 it's unclear.

25 I mean, we thought that four loops were good.

m
,,g

i
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k_,)' 1 There was a particular GDC that was applicable, okay.

2 If we are saying that no, the GDCs are no longer

3 good enough, then we need something. Your compliance with

4 the GDCs-is not being questioned, but we need something else

5 to assure adequate safety.

6 Then I would agree that that's not within the

7 compliance exception.

8 But if the question is, we know new information

9 that shows that the GDC is not being met -- there's no

10 question that the GDC applies to your plant, assuming tha t

11 your plant is subject to the GDCe -- then I would say that

11 2 -that is a compliance exception.

(''h ' 13 MR. - BISHOP: I don't understand the distinction

'- /\
14 you just made.

15 MR. STENGER: I don't either. I'm lost.

'16 -MR. BISHOP: Anyway, maybe this fascinating-

17 discussion should --

-18 MR. NANDY Excuse me for interrupting .' I'm Fred

19 Nandy, Southern - California Edison Company.

20 You just went through a very long discussion of'
'

21 what a compliance exception-cas, and I- got- lost about the

22 first ten 1 minutes. Maybe it's because I don't have any~

23 legal training.

24 Is there some way you could simply state it? I

25. unde rstand Mr. Bishop's comment fairly clearly. 'It was

f
~V
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k, ,)[ l pretty succinct.

2 But it took you about twenty minutes to make a

3 point and I got lost, and I didn't follow it.

4 MR. MIZUNO: Okay. Shall I start with what I

5 consider not to be within the compliance exception?

6 MR. NANDY: Yes.

7 MR. M1ZUNO: Okay. Let us assume that you made a

8 commitment in your FSAR to have a diesel generator that is

9 available 95 percent of the time. Okay. That is a

- 10 ' commitment that you made in your FSAR.
'

11 Now,_ we approved that as meeting whatever GDC may

12 be applicable to that.

x 13 Ten years later_ we find out that you did not
i

\ _/ 14 install the generator. We-then-issue an order to you

15 saying, "Put in that generator." Okay?
'

16 MR. NANDY: No problem so f ar.

'17 MR. MIZUNO: That does not- fall within the

18 compliance exception to the backfit rule. That's not even a

19 - ba ck fit is what I'm saying, because that 's a _ simple

20 enforcement matter.

:21 MR. BISHOP: Stop there for a second.

22 Now,.let's say the NRC decides that 95 percent

23 just isn' t good enough anymore . We've got some other

24 accident scenarios. We're concerned about SBO. 95b percent'

25 is what we now think is appropriate.

W
-
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i ,/- 1 MR. MIZUNO: That would not fall into the

2 compliance exception.

3 MR. JORDAN: That-would be the case where you

4 would clear --

5 MR. MIZUNO: That would clearly be a backfit.

6 MR. JORDAN: Yes. It's a back fit , and it would be

7 an adequate safety because in my view adequate safety would

8 dominate. And even if you could make some kind of a goofy

9 argument, based on an- existing GDC, that would still be....

10 MR. NANDY: I think we're all talking the same

11 thing. It's just that I got lost because -- You know, if

12 you' ve commj ' 'ed to do some thing and you haven' t done it,

r~% 13 you had better go do it because it's a compliance issue.
1
\- 14 But if you have got that new information that the

15 old regulation, the design criteria do not apply, then it's

16 incu mbent on the NRC to' advise the licensees that that

17 additional activity,-step or whatever, needed to bring back

-18 into play that what I'll call adequate health and...

19 protection of the.public, by modification or change in

20 -criteria, then the NRC needs to do whatever they need to do,

21 whether it's backfit evaluation or a new rule-making

22 activity, whatever.it is.

'23 I think we' re all ta lking the same language.

24 MR. MIZUNO: Well, no, not necessarily, because

25 let me show you what --

O I
(~, J
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(_/ 1 MR. JORDAN: Let me -- I think we are talking the

2 same language.

3 MR. NANDY: I think we are, too.

4 MR. JORDAN: It's the label we put on it, and thei

1

5 . la be l is -- It's partly in terms of the process. And thet

6 industry and the NRC, I think, have a gray zone here that we

7 have dif ficulty deciding which of the labels is the right

| 8 label.

9 MR. .NANDY: That's why we're having so much

10 difficulty right now.

11 MR. JORDAN: Right. So if we have the same,

|
'

12 definition and it's a -decision process, then you guys can

<~'s 13 tell us -- and' nobody has been bashful su far -- when we've
i

. '! 14 -strayed over the line.-

15 And I think that's the right way to have it.

| 16 We' ve - leaned too f ar in that direction, and now we ' ll

l-
! 17 : correct the process.

18 -And:I think you see when you look at CRGR-type

| '19 recommendations'over time, we've changed our path a little.-

20 MR. NANDY: We're trying to make something very
21 .ccmplex that doesn't necessarily have to be camplex. It's a

22 set of rules that you committed to do; - and if you didn ' t
23 meet the requirement, even though you said you would, you've

'T

24 got to go fix it. The requirement is not going to change.

| 25 You have to be told the requirement has been

/"'N ,
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( ,/ 1 changed ..-

2 MR. JORDAN: What's the basis for change? We're

3 obligated to explain to you the basis, and if the basis

4 doesn't make sense, you're obligated to tell us, " Hey, this

5 ic goofy. You don't really have an adequate safety issue,"

6 or "You pulled compliance out of the air with respect to the

7 G DC , " and we have to look at that.

8 -We missed the break. I forgot to te ll you that .

9 MR. BERLINGER: If I ask a question, are you going

10 to miss my presentation?

11 MR. JORD AN : We could.

12 MR. BERLINGER: Stop. [ Laughter ]

(''S 13 MR. JORDAN : What I'd like to do if possible, Bob,
\ )x- ' 14 you're not going to be here tomorrow If you have anything

15 'to add to this particular facet of the discussion, I'd ask
i

16 -you to add it briefly.

17 MR. BISHOP- Boy, that's -- You know, la wy ers

18 call 60-page documents briefs, so that's a real challenge.

19 A couple of quick observations , one of which I

20 guess is, fundamentally, I mean, I think this workshop is a

21 good example of the value of dialogue. We may be thinking

22 the'same way, and we may not be able to express it quite as

23 well, so we think we' re talking about dif f erent concepts.

24 I guess I would always advocate that the NRC

25 should opt on these close calls on this admittedly gray
.,

f
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1

\ 'I area, do the backfit analysis. I mean, to force yourselffiV
2 into the discipline of seeing how that works out.

3 They talk in the legal context about a judge who

4 has made up his mind about whether this particular def endant

5 is innocent or guilty, and then sits down and tries to write

6 the opinion and has a hard time coming to that prejudgment,

7 that. conclusion.

8 I would advocate as a matter of principle, that

9 when in doubt a backfit analysis ought to be done. You

10 might lea *n from that process. You might think, "Well, now

11 that we've really looked at it,- I'm not real comfortable

12 we've got the right justification," or "We' ve analyzed that

13 directly," or "This aspect has been well done."

<[\ 14 The second thing -- and I made the comment

15 earlier, but just to share with you folks -- I think a lot

16 of insight can be gained by the licensee, if at the time a

17 . generic communication were issued,-the cost / benefit

-18 analysis, if one is done under 50.109, the justification

19 that's done -- what has. to be done under 50. 54(F),- any of

20 that supplementary information, 1-f that could be issued at-
q

21 the same time as the generic communication as part of that t

22 package,'it wi'll cut down on the possible misconceptions
23 because you'll now be able to see exactly what the NRC had

24 in mind.when-it did this analysis.

25 .And if their analysis says it's going to take

LO
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1 |two person-weeks.to do this job, and you look at it and say,

.

,

2 "My_ God, there's no way that could be done in less than five

3 person-years," there's something you need to talk about.

4 Without that, if all you have are the words about

5 "Well, why_ don't you look at this," you may have a far

6 different scope of what that look is going to be required _to

7 be and what=the-staff has.

8 So I've asked Ed, and he has agreed, that that's

9 one of these things that has come out of these workshops

'10 that they'll take into consideration about the opportunity,

11 -the wisdom, if you will -- my word -- of issuing those

12 things-contemporaneous 1y, because I think we could all _ learn'

- 13 a lot from that process.

14 Thank you.

15 MR. JORDAN: Thank you.

16' Dan, are you going to be here tomorrow?

17 MR.- STENGER: I will be. If I could take five-

18 seconds to follow up on-Dob's comment.

19 MR. JORDAN: All right.

. -2 0 _ MR . = STSNG ER : I think that's a very perceptive

21- point; that's;an-excellent point.

22 And: also having tr.mc analysis can give you a sense

23 . for what the priority is that- the NRC places on this issue-

24 in terms of other ongoing work you have. That can be very

25; -beneficial as well.

O
1
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'''- 1 MR. - JORDAN: Good.- Okay.

2 Then I'd like to transfer it ovc ' to Bob Berlinger

3 andiask him to go through the bulletins and generic lette.s

4 and end his presentation by G:00.

5 Then I would ask that Everybody shouldn't--

6 leave.

7 VOICE: You can only drink so much of that water.

8 VOICE: How about a five-minute break?

9' VOICE: We'll be more attentive.

10 MR. JORDAN: All right. A five-minute break.

11 [ Recess taken fron,5:10 p.m. to 5 : 15 p.m. ]

12 MR. BERLINGER: The subject of my presentation, as

[nl 13 'shown on your agenda, is " Bulletins and Generic Letters."
Q(

14 I'llt also be addressing information notices for several
-

15 reasons.

16 First of all, the-NRC issues approximately.a

17 hundred each year, and each of these has an effect on

18 licensees.

~19 Secondly', by including a number ef in formation

-20 notices, it will be possible to get a good feel for the-

21 kinds of information that we at the NRC conside r -- that we

- -22 obtain1from various sources and the analyses thatLwe use to
'

23 decide whether we'should issue an information notice or: a-

~24 bulletin or a generic letter.

25 On the first slide, the NRC frequently responds to
O
\)
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f\ ) --- -1 events and other' safety issues by issuing either an
' , ~

!-

2 information notice or a bulletin or a generic letter.

3 What I intend to do is to briefly discuss each !

4 _these generic communications. I will discuss several

5 specific examples, the reasons each were issued and how they

6 were considered from the standpoint of the backfit rule.

7 Next slide, please.

8 Information notices notify utilities of problems

9 that could affect their plants. Information notices

10 generally describe an event or a problem or several related

11 events and problems,

l'2 They may delineate corrective actions taken by one

/~' 13 or more utilities. It.has been said, at least to me, that

' ' ' = 14 when we delineate corrective actions taken, we serve a very

15 useful purpose, probably the best reason for issuinn an

16 information notice.

17 Information notices do not prescribe any specific

18 actions. They do not require a response, and they do not

19 convey any changes to staff positions.

20 Information notices are not reviewed by the CRGR

21 and are not covered by the backfit rule. The NRC does

22 ~ expect each information notice to be reviewed as a part of
,

#

23 the licensee's programs to review operating experience.

-24 This was a post-TMI requirement.

_- -

25j Next slide.
'
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(Il
1 Bulletins request actions in response to an event

2 or problem or several related events and problems.

3 Bullewins may request utilities to determine appropriate

4 proposed corrective actions.

5 They sometimes will do this within general

6 guidelines, and they may request the licensee to submit a

7 proposed action for NRC approval .

8 Bulletins may contain specific corrective actions

9 and ask utilities to confirm to the NRC that the actions

10 have been or will be taken.

11 Bulletins may convey a change in staff position.

12 Although bulletins request specific action, they require a

13 written response.

14 Bulletins are reviewed by CRGR before they are
!

15 1 issued.

16 Next slide, please.

17 Generic letters. Generic letters request actions

18 in response to programmatic problems or issues. A previous

19 presenter tried to differentiate between information

20 notices, bulletins and generic letters, going up in

21 significance in that order.

22 That's really not the way I perceive them.

23 Information notices send out information. Bulletins

24 generally respond to a specific incident or event, whereas

25 generic letters are generally issued to address programmatic

. _ _ - - - _ - _ _ _ _ . - _ - - - __
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(,f _ 1 problems. They're more longer term.-

2 Generic lettors Okay. I want to do this next--

i

3 item here.

4 The actions requested in a generic letter are-

5 generally of a continuing nature, and they may convey a
,

1

6 change in staff position, and a written response is

7 generally required.

8 Any generic letter which requests action is

9 reviewed by CRGR. For example, the generic letters

=10 delineating voluntary relaxations in technicsl

11 specifications are reviewed by the CRGR.

12 In particular, tech spec line item improvers
g''g -13 addressing the lengthening of surveillance test intervals

-14 are reviewed by the CRGR.
'

15 Next slide, please.

-16 I'm going to briefly discuss several information

'17 notices,1 bulletins and generic letters and indicate the

18 ba sic 1 reason each was issued . You will see that information
19 on events and problems leading to the issuance of a generic
20 communication come from a variety of sources.

'i

21 I will also point this-out as I discuss each of-
1

22 these generic communications.

23 The- first one shown on this - slide -is Information
24 Notice 89-07. It's an information notice describing
25 failures in tubing of instrumentation and control air

In) j
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l, 1 systems,.as well asEin fuel oil and lube oil' sy s tems

2 apparently caused by vibration.

3 These failures can render emergency diesel

4 generators, as an example, to be inoperable.

5 This information notice was issued as a result of
s

6 several related events and problems that were found.during

7 the normal NRC review of an event.

8 Tomorrow beginning in the afternoon that session
.

9 will cover event reporting and how NRC reviews 50.72 and

10 -50.73 event reports.

11 But this was one of our generic communications

12 that resulted from an event report.

-

' 13 Next slide, please.

' * ' 14 This addresses Information Notice 89-15 which

15 described an apparent decoupling of a reactor coolant pump

16 shaft and impeller: at the Crystal River Unit 3 plant.

17 This'information notice was issued as a result of

18 one specific event. However, other information notices had

- 19 been issued discussing previous reactor coolant pump shaft,

- 20 failures.

21- This information notice was issued to convey
22 information 'cx1 the particular event at. Crystal River 3, to

= 23 ensure'that everybody in the industry knew about the problem

-24 so-that they could determine whether they needed or wanted

25 .to do1something about it at their particular plant, to see

l'~h
i (f;
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1 whether at least it was appropriate at their plant.

2 Next slide, please.

3 Information Notice 89-20 described weld failures

4 in primary loop recirculation pumps of Byron-Jackson design

5 that had been experienced by owners of BWRs in a foreign

6 country.

7 This information notice was issued as a result of

8 several related problems occurring overseas.

9 In the NRC 's process of reviewing events, we do

10 look at the more important events that occur in other

11 countries. When we find something we believe should be

12 shared with US utilities, we would issue an information

13 notice,

14 Also, if the problem is significant enough of a

15 generic nature to warrant that a bulletin or a generic

16 letter be issued, we would issue one.

17 Next slide, please.

18 Information Notice 89-21 describes vendor

19 practices in which changes to molded case circuit breaker

20 time-current characteristic curves were made without

21 changing either the part number of the breaker or without

22 giving any specific notification to their particular

23 customers.

24 This information notice was issued as a result of
25 findings f rom N RC inspections of equipment vendors. A

till
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\ ,j 1 vendor inspection.

2 When we find information during inspections that

3 we feel is safety significant and potentially applicable to

4 other licensees, we will issue an information notice.

5 Next slide.

6 Information Notice 89-22 addressed problems with

7 the certification of bolts, nuts and studs that had been

8 furnished by Hardwaro Specialty Company.

9 It was issued as a result of findings from an NRC

10 inspection at both the Waterford site and at Hardware

11 1 Specialty Company.

12 Next:alide, please,

g-~g 13 In forma tion Notice 89-26 describes problems found
,

's- 14 when performing actions requested in a generic letter

15 entitled " Instrument Air Supply System Problems Affecting

16 Safety-Related Equipment."

17 The_ purpose of this information notice was to make

18 licensees aware of the kinds of problems that utilities were

-19 actually finding during their implementation of the generic

20 letter on air system problems.

'21 Most of the problems described in this information

22 notice were from the regional offices and the work that they

23 have been doing in looking at what utilities had done in

24 response to this particular generic letter.

, 25 Information Notice 89-29 was issued as a result of
I'

Ts

I
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/ Y
a / 1 a vendor report to the NRC which was required under 10 CFR

,

2 Part 21.
|

3 As part of NRC's review of Part 21 reports, i f we- |

4 . find a problem that we feel is significant, that all
i

5 . utilities may not be aware of, we will issue an information
i

6 notice.
!

7 If we find a problem in a Part 21 report that is !

8 of.a high enough safety significance that we feel every ;

9 utility - should address it, then we would probably i ssue a

10 bulletin. j
11- Next slide, please.

,

-

Il
12 Information Notice 87-28 was issued as-a result of E

ng-" -13 'an in-depth, systematic review performed by the office of

\s- 14 Analysis and Evaluation of Operational Data .

15 This. review was of problems occurring over several

16 years --.I think it was-seven or eight years, _maybe even ten

.17 -- problems occurring in air systems.

18 The information notice was followed up withra --

19 or.by a generic letter requesting specific utility actions.
e

20 The actions were to address the problems identified.in air

21 sy stems , i

22 The generic letter required a' response from each

123 utility.

24 The reasons for and the sources of information
12 5 regarding safety problems which lead frequently to issuance ;

Pg .
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i fAX 1 _of bulletins-or generic letters are similar to what I'ves

2 discussed _with-regard to information notices.

3 The difference, however, is that bulletins and

4 generic letters request licensee actions to ensure that the

5 ' problems are addrersed and corrected.

6 So when we issue a bulletin or a generic letter

7 rather than an information notice, we've made a decision

8 that_ the problem is significant enough for us to ma,ke sure

.9 that licensees take actions to correct the problem.

-10 _Next slide, please.

11 This slide addresses backfit considerations

12 regarding bulletins and generic letters. The backfit rule

/] '13 - must be considered if a generic communication involves any-~

'' - 14 . change-in applicable regulatory sta f f position .

15 Every-bulletin and generic letter is -presented to

16 the CRGR. Generally, it is accompanied by an information

17 .packaga.that-includes responses to.the required questions

18 identified in 10 CFR 50.109, the backfit rule.

19 Even 'if the proposed back fit involves an adequate'

20 protection or compliance issue,-the staff tries to include

21 as part of this information package estimates of the. cost to

22 be incurred. 1

:23 Sometimes we issue supplements to bulletins and

24 generic letters. Sometimes these supplements only convey- |
|

25 information.

,/] ..
\s /L
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:(_ /- 1 Even in these cases we would -- we being the staff

2 -- would go before CRGR to confirm that a full-blown review q

3 of.the particular supplement is not needed. We interact.
4 with the CRGR staff and with the members of the CRGR in

5 order to make a determination even if we're requesting a

6 waiver of CRGR review

7 one additional point, which is the last one on

8 this slide, is that the CRGR meeting minutes and the

9 material that is submitted by the staff to CRGR are made

10 publicly available,- but generally they' re made publicly

11 available when either. the bulletin or generic letter is

12 issued and not. before .

("'g .13 Prior to that point in time, the information is
* <

' ' ' - 14 still considered to be predecisional.

15 Now what-I would like to do is talk about some of

16 the specific bulletins and generic letters which we have

17- issued.

18 Next slide, please. '

19 The first one is about Bulletin 88-08. This was

20 issued at the request of the utilities to review their-

21 reactor coolant systems to identify any connected,

22 unisolable piping that could be subjected to temperature
.23 distributions-that could possibly result in unacceptable

24 thermal stresses and to request action by utilities to

25 ensure that the piping would not be subjected to such

b>\\_-
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2 The bulletin was issued as a result of a specific
.

3 event involving loss of integrity of the reactor coolant

4 -system pressure boundary.

5 Because of the nature of the event, there was

6 little question that the problem was generic and safety

7 significant.

8 In addition to this bulletin, two bulletin

9 supplements were issued that provided information on other

10 similar events'that had been identified at foreign reactors.

11 In addition, one supplement was issued to

12 emphasize the need for enhanced ultrasonic testing and the

13 use of experienced personnel in conducting those inspectic asf x7
't 9
lx_,/: 14 to assure that cracks in stainless steel piping would be -

15 detected.

16 This bulletin was issued under the compliance

17 justification or compliance exception in the-backfit rule.-

18' 'The compliance was to General Design Criteria 14, which

19 addresses reactor coolant pressure boundary.

20 Next slide.

21 MR. JORDAN: While you're on that one --

22 MR. BERLINGER:- On the previous onc?

23 MR. JORDAN: 88-08,

24 That's one that you got new information and it was

25 a mode of failure that for older plants hadn ' t been

fr
(
'%

i
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l 1 an ti cipa ted . - It was also one for whien some older plants,

a
2 in retrospect should have been considered in complianca

3 .bocause they really were not licensed under GDC.

4 And so this is a case where, if we get down to

5 particu'ars, we could cut this one in several different pies

6 -and-go different way1. And perhaps we will in the future.

7 But I think it's well to recognize that the reason
'

8 we' re bringing these up is sort of loching at them in

9 retrospect.

10 If you have comments or questions either today or

11 tomorrow, then we could consider it based on your experience ..

|
12 'with those particular bulletins.

}

-g 13 MR. BERLINGER: The next one is Bulletin S8-C7.

\s 14 This bulletin was issued to request that util-ities

15 with boiling water reactors. ensure the availability of

16 adequate procedures, instrumentation and training to prevent

17 occurrence of uncontrolled power oscillations.

18 The bulletin was issued at a result of a specific

19 abnormal operating event indicatirig that past licensing

20 calculations had not been or were not re l ta ble in
.

21 determining that a core would be stable under-all operating

22 conditions during a fuel cycle.

_
23 The amplitude of the power oscillations was found j

24 tua be greater than previously experienced during U.S.

25 special stability tests and also for known foreign oprerating

- -
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\. ,/. 1 reactor events and tests. _!

2 h bulletin supplement was issued to thia bulletin

3 to provide additional inSormation concerning power

4 oscillations in BWRs and to requast actions to enbure that

1 5 the safety limit _for minimum critical power ratio was not 3

6 violated,
u

7 Both the bulletin and the s upploraen t required

8 action. So both the bulletin and the supplement went before

9 CRGR for their rievies

10 It was . issued under the compliance iustification
,

11 for compliance exception to the backfit rule. Exception wan

12 taken to -- Excuse me.,

[y 13 The compliance was with General Design Criteria 12 4

o e >

:\w/ 14 on suppression of reactor power oscillations.
'

15 Next slide, p le as e .

'

16 Bulletin 89-03 requested actions by utilities with

17 PWRs to provent potential violations of required shutdown

18 margin and in. extreme cases inadvertent-criticality during
'

19 refueling operations.

20 The bulletin was issued as a result of 10 CFR Part
8

21 21-report which was filed with tne NRC regarding the '

22 potential loss of shutdown margin during refueling
23 operations at Calvert Cliffs.

24 The bulletin was issued on the basis of the need
25 to provide adequate protecclon.

/^T
k,-m

l<
.
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I }l - Next slide.
1 /^ N
( ):
%, _,,/ .

\

. ~7. ihis addresses Bulletin 90-01. This bulletin waso

N:
'

9 issued to r,ciuust that addressees promptly identify and take
4 appropriate corrective actiona for selected pressure and

5 differential prussure transmitters manufactured by

6 Ro42 mount.

7 This b'alletin was preceded by an information

8 notice approximately one year earlier. The bulletin was
,

i

9 issued as a result of a series of reporte2 failutas o

, 10 'ransmitters and af ter extensive 4, brassions with Ro..:va. ' int
'\

|

11 and with the nuclear utilities concer. ting the cause of thess

12 failures, tne detection of the failures and cortective

; 13 actions.., - ~ ,
i '[ \

|<('-.) 14 The transmitter failures were caused by leaking --

i j

| 15 what they call fill oil, and by virtuo of the failure modeg

16 a; e 'not readily detec table and thereby it. crease the i

!

17 p,tential for common mode failures which may result in the

18 affected safety system not performing its intended safety
|-

19| f unc t!.on .
l,

20 Thlu was an instance where we issued an
.

'i infc>rmation notice ' fairly ear'Ir on to inform the industry of2

2.2 o the particular problen.
!<

| 23 Then we had extensive discussions with the

24 industry and with the vendor. And a t a point in time when

25 we ec,ncluded that it was a big enough safety problem and; .

f~
|'N)h
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\ 1 hard enough to identify, and when it got to the point where

2- we had questions in our own minds as to what tha utilities
3

3 were actually doing in response to the initaat information

4 notice, we issued a bulletin.

5 And the reason we issued it was to ensure that

6 licensees were taking appropriate corrective actions..

7 Now, before I go on to discuss the generic letter

.8 examples, I want to clarify a few things.

9 First, I'd like to say that the NRC tries to avoid

10 issuing bulletins which are directed at compilance. And we

11 try-to avoid issuing bulleti.1s using this compliance

12 exception unless we feel that the safety issue'is
13 significant.

14 So we don't issue bulletins or generic letters

15 just to bring a plant into compliance. We can take that
,

16 problem and solve it directly with the plants we don't need

17 to issue a generic communication, even if it were to apply
18 to more than a handful of plants.

19 If it is a pure compliance issue and the safety

20 problem is not significant, we may just issue an information

/ 21 notice, just to inform-licensees of.the issue, or we may
22 issue nothing.

23 And we may address the compliance issue or the

24 compliance problem or. 3 piar:1-specific basis .7

25 Also,-I'd like to point out that we try to rely to

(
\

9
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( ,/ 1 as great an extent es possible on INPO reports that they may

i

2 send out to inform licensees of problems.

3 As I mentioned earlier this afternoon, wo exchange
;

4 information with INPO, identifying the proposed generic
5 communications that are under consideration on either a
6 weekly or biweekly basis.

7 Tk, main purpose for that is to identify issues/

8 that we are working on as organiLations and to be able to

9 exchange information. And in th't way, if a particular

10 report or two reports are going to be is=ued simultaneously

11 which essentially address the same issue and the perspective *

12 from a safety issue standpoint is satisfactory from the
r

~x 13 NRC's perspective within that INPo report , we don't '

14 necessarily duplicate what they have done and issue an
.

15 information notive or some other communication.
16 We-do rely on INPO reports to disseminate

17 information, and in some cases we do waive issuance.of an

18 information notice based on the existence of an INPO report.
19 MR. JORDAN: Carl, could I interrupt and make a

20 couple of comments about the 90-017

21 This is the kind of a bulletin that seems like ho-
22 hum when you get it, but the way it was presented to the
23 CRGR was that here were a large set of transducers that are

-24 out in the industry; and there are 9 int of the same lot

25. numbers of transducers out there.
irx

'
g_,

L
.

.
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(j 1 And when we looked at f ailure rates of certain lot

L 2 numbers of these transducers, se found that there was indeed

3 a very high failure rate and one vhich is not detected by

4 normal surveillance.

5 And so you then had the capability of accumulat.ing

6 detectors that would not operate during an operating cycle

7 in a -- in giving you a protective action. And you wouldn't

8 know it.

9 And the only way of knowing it would be to go

10 through the right tests.

11 And, further, that utilities changed -- in te rma -

12 of having large batches of a given type of transistor --

13 transmitter as=a resu3t of r;uipment qualification programs ,
' 14 that the NRC had imposed some years back.

15 So this was sort of an insidious thing. You had a

16 large. group of the same lot number in given planto that

17 really had an extraordinarily high failure rate. So we were

18 very uneasy,- and that was the basis for making this bulletin

19 and getting it fixed, in addition to just promulgating

20 information.

21 I think this is a case where industry and

22 regulatory worked pretty well together, because the

23 information notice identified further failures when

24 utilities did do testing. And that allowed the

25 underctanding of what the true failure rate was.

\
>

-1
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,) i1 This is one of the -- what I would call pretty

2 strong commen mode failure problems that we'se seen in

3 recent times.

4 MR. BERLINGER: If I could add one other comment

5 with regard to this bulletin. One of + he ways in which

6 Rosemount transt.tter problems broke more broadly than were

7 described or acted upon in this bulletin were in fact

8 addressed as folinw-up to issuance of this bulletin is by

9 the staff relying to great degree on the industry, and

10 particularly NUMARC , of coordinating some of the industry

11 -efforts in-either-responding to this bulletin or in

12 analyzing the data and in collecting data that went beyond

13 the requested information from the bulletin.
,

I
\ 14 And so I think this follow-up to issuance of this

15 bulletin, we would hope in the near term to have additional

16 information provided by the indust ry through NUMARC.

17 One of the bits of information that will be

18 available from their work or the additional work done with
19 Rosemount is the identification of additional suspect lots

20- beyond those that were : identified at the time of issuance s' *

21 the bulletin.

22 They would then have to be addressed in accordance
'

23 with Dulletin 90-01.

124 The next sidde is the first generic letter, right?

25 Generic Letter 88-14 addressed actions to ensure

v
;

|
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\ 1 the performance of air systems. The generic letter was

2 issued as a result of an AEOD report a study, indicating. ,

3 persistent air system problems which were frequently
4 occurring, and they-had a high -- a potential for a high

5 safety _ significance.

6 The generic letter implemented existing

7 requirements -based on FSAR commitment's on the design basis

8 for air systems. !

9 This generic letter was issued using the

10 compliance exception, 50.109.

11 Next slide.

'
12 Generic Letter 89-10 requested that licensees

13 develop and implement programs to assure that motor-opera ted'

.

14 valves wi11' perform their intended safety functions. The ,

15 generic letter was issued to complement the requirements of
15 ~ ASME Section XI testing and to resolve generic issues 87 an d

17 II.E.6x 1, and also to maintain the failure rates of MOVs

18 within acceptable limits.

19 This generic letter was issued as a eequel to
20 Bulletin 85-03. It extended Bulletin 85-03 actions to all

21 sa f ety-re lated mot or-operated valves .

22 It was issued after it was apparent that there

23 were numerous problems being found with motor-operated

24 valves in the field as people were responding to Bulletin

25 85-03, and that there would likely be a significant number

hV
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\ ,) 1 of- motor-operated valves in operating plants that might not
2 perform their required safety-functions under design basis

,

3 accident conditions. i

'4 The generic letter was issued under justification

5 of: compliance exception to the backfit rule. '

6 The general design criteria, nunbers 1, 4, 18 and !

7 21, were the GDCs and Appendix B to Part 50 was the other

8 part of the compliance issue.

9 Next slide.

10 Generic Letter 89-13 requested that licensees ,

il establish programs that would include features to assure the

12 cdequacy of the service water system. A generic letter was

'' 13 issued in response to a large number of operational events.
14 It. resolved generic issue 51 and responded to an

15 AEoD case study per'ormed on service water systems, and also

16 responded to numerous regional -- NRC regional of fice

17 . recommendations regarding specific generic action.

18 The generic letter was justified on the basis of

19 compliance and addressed GDC- 44, 45 and 46, which are

20 related to heat removal capability requirements, and also
21 with Appendix B to Part 50.

22 In summary, I have given you an overview on-how we-

23 consider the_backfit rule when considering the need for
24 issuance of an~information notice, a bulletin or a generic-

25 letter.
i

V
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s_,/ 1 I have given you a number of very specific
-

2 examples showing why we issued various generic letters or

3 generic communications and where the information came from

4 in developing these generic communications.

5 When we consider issuing a bulletin or a generie

6 letter, we look very carefully at- how pervasive and how

7 significant we believe the safety problems to be.

8 We go to CRGR and must justify that there is a

9 significant safety problem which will likely exist on a

10 generic broad basis.

11 We would issue a generic letter or a bulletin

12 based on compliance exception to the backfit rule whenever

''} 13 it was clear that the identified safety problem was in f t et

V 14 perva sive and that the required safety equipment was likely

15 -not to function or to perform its saf ety f unction when

16 called upon.-

17 I could add one other point, and that is that

18 issuance of a generic letter or bulletin on an issue which

19 we feel is necessary in order to provide adequate protection

20 would be issued in order to provide assurance that there is

21 adequate protection. That sort of goes without saying.

22 At this point that's the end of my formal

23 presentation. I'll be glad to answer any questions .

24 MR. BISHOP: Let me just quickly try to put some

25 words in Carl's mouth and see if we can once again assure
. f~

1
\

l
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) 1 that it's just a question of using different words but we

2 mean the same thing.

3 A lot of these generic letters and bulletins, the

4 last paragraph as you've described and talk about it was '

S justified in conformance with this like the compliance >...

6 exception, backfit or whatever.

7 Let me try a different phrasing on you and see if

B you agree.

.9 We've issued this generie letter or bulletin,

10 whatever it is, and recommended actions that should be

11 considered by licensees. We' ve done a backfit analysis

12 because we believe that if appropriate action is not taken,

,- s 13 that we have grounds in conformance with the backfit rule to

s/ 14 impose by rule, regulation or order an obligatt.on for

15 something to be done to address this issue to our

L 16' natisfaction.

17 MR. BERLINGER: Uh-huh.
,

18 Mk. BISHOP: Does everybody understand why it's

19 stated-that way?

20 I'm just a poor binary guy in a multivariable

21' world here, _ and I just grasp simple concepts more readily

22 than some of these complex ones.

23 MR. BETHAY: I have one comment and one question

24 that have absolutely nothing to do with backfitting, but

25 they're generic communication.

r
!
\
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1 One, the ability to get generic communications off

2 the computer is great. Keep that up.

3 The other one is a question that has long bothered

4 me. Why do we have to submit responses to generic letters

5 and bulletins under oath or af firmation? Are we not just as

6 liable for things we say in an LER or violation response?

7 Is there anything beyond just because the good book says so?

8 MR. MIZUNO: It's bet,ause the statutory authori y

9 for 50.54(F) derives from the Atomic Energy Act. I think

10 it's Section 182,

11 And under Section 182 the NRC can require

12 responses -- information for the purposes of modifying or

13 revoking a license, the statutory author'.ty says that the

14 responses can be under oath or affirmation, or should be

15 under oath or affirmation.

16 MR. BETHAY: You've just regurgitated what the

17 regulation is.

18 MR. MIZUNO: The statute says we can do it that

19 way. We can't issue a regulation unless we have a statutory.

20 ba si s f c r i t .

21 MR. BETHAY: The question is not what. I Know

22 what it says.
.

23 The question is why does it say that? I mean,

24 deesn't a violation response, for example, or an allegation

25 response or an LER constitute the same thing?

!
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(s,) 1 You could modify my license based on what I te ll

2 you in a violation response, too. You don't ask for those

3 under oath or affirmation. I'm just asking why.

4 MR. NANDY: I think 50.109 applies whether it's

5 under 50.54(F) or under --
6 MR. MIZUNO: It does. !

7 VOICE: His question is why do you do it on some I

8 generic letters and not on other generic letters? Is there

9' any methodology behind this?

10 MR.-MIZUNO: I think in the past it has been -- |
l

11 There were a lot of different questions. I

12 The reason why there hasn't been consistent -- or

/~'s 13 reference to oath or affirmation was -- where responses were
14 actually required under 50.54(P).

i

15 I would say that was inadvertence. Internally

16 within the Office of General Counsel, different portions of
17 the office have looked at letters depending upon whether tne

,

18 originating of fice was comfortable with -- the Hearing
19 Division or whatever.

20 But I think nov we have some common understanding
21 that they all -- all these generic letters which require a

22 response pursuant to 50.54(F) cite both to Section 182 of
>

23 the act, as well as 50.54(Fi, and that they say that they-be
24 submitted under oath or affirmation.
25 Now the question about why it is that we do that

n

U
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(f~ -1 way, I think we're just being consistent with the statute.,

2 MR. BERLINGER: You're not being honest. The
!

3 rules were written by lawyers. '

4 MR. MONTGOMERY: Let me ask the question one more

5 time. Would it be fair to say that the reason is, at least

6 with respect to my understandir.g, because OGC likes it that

7 way?

8 MR. NANDY: The problem is trying to find a notary

9 at the end of the day. The letter is sitting on my desk,

10 and the notary weni home.

11 MR. BISHOP: I think in practical context we' re

12 long past the point where there's a significant dif f erence

7-sq in the responsibility of the person who's signing the13

14 letter.

15 MR. BETHAY: Just a suggestion: When you get
i

16' around to changing the r ules, take that out. It's use less.

17 MR. JORDAN: .t has been an onerous thing. We've

18 heard a-lot of comments like that, so we apprecia't hearing

19 it again.

20 MR. NANDY: I just sent my secretary out to become

21 a notary, so I don't care anymore.

22 MR. MIZUNO: I guess I should say that I

23 personally am not really truly familiar with why it's -- I

24 mean, the enforcement aspects of it. I think there might be

25 some implication for-criminal referrals or whatever, but I

p
x_/ :
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1 doubt it._,

2 So I will definitely consider that, take it back '

3 to the office and research it. And if it does represent a

4 burden --

5 MR. BISHOP: If it's a burden without a benefit,
,

6 then we ought to look at change.
.

7 MR. JORDAN: That's right.
,

8 MR. BERLINGER: One other comment. I appreciate
,

9 your favorable comments with regard to EMt.L system. ,

10 1 don't know if everybody is aware of the

11 existence of EMAL, but we do have a computer data base of

12' information notices, bulletins and circulars, and we're
!

13 adding on generic letters, which will go back many, many,
,

14 -years, sometime around January of 1991.

15 So effective, let's say, January, wa should be

16 able to get you a hard copy of just about every_ generic t

17 communication that has been issued since 1971.

10 VOICE: The EMAL gives~us two weeks more time.
1

-19 The letter says within 60 days.
.

20 MR. BERLINGER: The EMAL lets you have a copy the I

|
21 day it's issued. 1

1

22 VOICE: Right. Two waeks before --

23 MR. BERLINGER: Dut it also gives you the ability _

24 to'go-back and find old generic communications.

25 VOIC"4 I'll just second the comment, that we find

- - _ . .-_ _ . _ . _ _ _ . . . _ . - . _ . . _ _ _ _ _ . _ _ . _ . - _ _ . _ _ _ __.__._._ _ _ _ _ ._
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I
t 1 that very useful in going back and picking up the old ones

2 and being able to put those into a computer data base that

3 we keep on our own files, so that when it comes time to cert

4 some of these things, it's an easy thing to do.

5 We certainly appreciate the fact that you put

6 those things out.

7 Another comment, Carl. When you issue a bulletin
.

8 and it says for pressurized water reactor licensees only, is

9 it fair to assume that you do enough of an analysis of

10 boiling water reactors that we can assume that there's

11 nothing in our systems at all that would be affected by

12 what's in there and not applicable to an appropriate

~s 13 response in our own OER system?

\ 14 MR. .BERLINGER: Well, I could never say never.

15 MR. JORDAN: I've got a good answer for that.

16' . Treat those that are not addrosaed to you as an information

17 notice and you won't go wrong, so that you've established

18 for yourself that yeah, this really isn't applicsble

19 because --

20 VOICE: I think that's what we do currently. So
1

21 Hmy question was really is it fair to assume it really is not
1

22 applicable. But you' re saying ~~
'

23 MR. BERLINGER: We've done enough of our own

24 homework to identify -- if it's addressed to PWRs or is

25 applicable to PWR owners.

l'~ 1

( I

1
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j 1 Generally, let's say it's something that has to do

2 with pumps or diesel generator, it will be addressed to :

3 everybody and his uncle.
I

4 MR. JORDANt There is a risk, though, because
'

I

5 there are some components that cross plants that may not be l

6 apparent or the vendor has provided a particular component
,

7 that could be in both Ps and Bs, and the/'ve addressed it to
l

B Bs. ]

9' So that's why we say treat it like an information |

10 notice. And if, in fact, you find that it is applicable

11 that you would advise us.

12 MR. SIMMONS: William S!mmons, Gulf States

s 13 Utilities.
7

.
14 You mentioned your coordination with 1NPO. Has

15 anyone developed a data base to cross-ref erence subjects

16 that were common?

17 MR. BERLINGER: You mean in INPO reports?

18. MR. SIMMONS: In, you know, SERs, SEORs,

19 bulle tins , circulars, generic letters.

20 MR. BERLINGER: I wou .y no f rom the standpoint

21 o f N RC . INPO may have.
,

-22 We're not allowed, because of the proprietary

23 nature of the INPO reports, to put them onto a computer data
,

=24 base that can be accessed from outside our organization.

25 So we don't have anything, but INPO maybe.
2

%

|i
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T / 1 VOICE: Are you satisfied that you're putting out
v.

2 Part 21 information to-the utilities in a timely fashion?

3 MR. BERLINGER: That we're putting out Part 21? t

4 Part 21 reports come into the NRC f rom eitheri

5 vendors or utilities. When we review those reports as

6 they're received, one of the things we try to determine

7 Lalmost immediately is whether or not all the people that

8 should ' know about ' the information have been informed, either

9 by the vendor or by the utility.

10 In those cases where we identify a Part 21

11 reportable issue that we feel has not been broadly

12 disseminated, we will i ssue an information notice. We
,

13 generally do it fairly quickly, within I would say two or-

5s/ 14 four weeks after we receive the report.,

15 There are other cases where we have learned about

16' an old Part 21 by getting a new one, that we hadn't been ;

17 aware of. And the net result was that we issued an*

18 information notice now on an issue that probably should have

- 19 been addressed _a long time ago,

20 MR. BISHOP: I believe there has been more than

21 one example where the NRC has suggested to the vendor, for

22 instance, that they ought to be communicating this

23 immediately to their customers while the NRC evaluates it

24 furtherr and that has typically been done, i

25 MR. BERLINGER: Any other questions?

.
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1 MR. STENGER: Carl, I have a question. I can't

2 let you leave yet. You got your one lawyer's joke in.

3 Maybe this goes to Ed as much as to you, Carl, but

4 can you say a few words about what the sta f f does in terms

5 of trying to manage the cumulative impact of generic

6 communications, coordinating, integrating the things. What

7 is being done?

8 MR. J0PDAN: Maybe I should answer tha*. They

9 were identified through the regulatory impact su rvey and the

10 NRC has taken it seriously. I can only tell you that there

11 will be a process to do it, but I can't tell you exactly

12 what it will be. We have not provided the answer, but wo

13 have agreed that there's a problem that has to be handled.

14 MR. BERLINGER: So we all work on i'. |

15 MR. JORDAN: Okay. We ran over. I appreciate

16 people's staying here. We'll resume at 9:00 in the morning.

17 If you have any further questions on bulletins, generic

18 letters or any of the other topics that we've had today, we

19 will be glad to receive those tomorrow.

20 There should be sufficient time tomorrow to finish

21 without rushing too much by 11:30. So we' ll try to run on

22 that schedule so thnt the reporting workshop can start on

23 time.

"
24 [Whereupon, at 6:10 p.m. the workshop was

25 adjourned.)
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BACKGROUND

i
1

0 - Backfi tting is the decision process by which .. the NRC decides whether to - impose new ' 'i
requirements: on nuclear power Iicensees.

O Backfits are expected to. occur and'are-an inherent part of the regulatory. process.

O Backfits are imposed only after: a formal, systematic review to assure that changes are
justified and suitably defined

- Necessary for public~ health and safety, common defense and security
- Ensure comptsance with rules and commitments-

- Cost-justified substantial ~ safety improvement.

-O Backfit process i s imposed on the NRC to provide for order, discipline and
predictabiiiLy and optimal utiiization of'.starf and Iicensee resources..

.

-

,m-'w- ," * -r iif '4 %-M-"f.4,y tg . -r-L. p- =aw+1P'' # # , g-,r--, e?,4 t=n ip-dyw W q .F' W w -A r gW it i,Ms e ' ' ' ' ' ' . , -tMe vN----
_



. _ _ _ _

k (S..Im?u

-BACKGROUND

.

.0- There are two'different types of backfitting.

- Plant-specific backfits'are applicable to.one facility only.-

-- Proposed backfits are..handied in accordance with a specific staff-procedure
~

(Manual' Chapter 0514). ~

- Generic'backfits are applicable to more than one faciIity.

1

-- Proposed backfits endergo review by the Committee to Review Generic

-Requirements'(CRGR), which'makes recommendations to the Executive Director
|

for Operations (EDO).

0 These backfits will be discussed separately because of the difference in the way they

are reviewed and. imposed.

~ ~

. _ _ _ . . . _ _ . . - . .
._ _ . , - - - - - - - - - - - - - - - - - - - - - - - -
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.AEOD RESPONSIBILITIES IN MONITORING OF PLANT-SPECIFIC BACKFITS

0 Director of AEOD assigned oversight of plant-specific backfit process.
:

O Assure adequacy of regional and office backfitting procedures.

O Conduct training on plant-specific backfitting for staff and industry.
,

O Inform licensees of NRC program and procedures (e.g., Manual Chapter 0514).

O Conduct annual assessment of office and regional programs for implementation of NRC
program controls.

- Reviews all staff or industry identified plant-specific backfits.

- Review office procedures and selected records of inspection reports, notices of

violation, confirmatory action letters, and licensing actions.

- Interview regional and office' staff on understanding of the program.
- Obtain industry feedback on'the backfitting process.

- . - = . . . . . _ _ _ _ _ _ - _
_ _ _ _ - _ ,
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BACKFIi-RULE' ~

O 'Backfit. Definition

84odification of or_ addition,Lo-

(a) systems, structures, components or design of a f aci l i ty; or
(b) the design approval or manufacturing iicense,for a faciIity; or-

:

(c) the procedures or organization required . to design, construct or operate a
iaciIity

-- Which may resuit from

'(a) a. new or amended provision in Commission rules; or-
1(b) imposition of alregulatory sLaff position that is ei ther new or di f ferent. j

from a previously applicable. staff position
.

- Imposed'after
i
1(a) issuance of a' construction permit

(b) six monti.s before' docketing of the operating license application'x
- (c) issuaW_e of the operating iicense

- (d) issuance of the design approval for standard plants ::

4 * CP issued after.10/21/85
i

x2 CP issued before- 10/21/85

x Some certificates and. permits are subject to more stringent rules
|
.
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BACKFIT RULE

t

0 Revised backfit rule (10 CFR 50.109) has been in place since 1985.

- Provides specific guidance for backfits. |

- Provides for management control and accountability.

(

0 1985 rule was vacated by U.S. courts in 1987.

- Not clear that costs could not be considered in establishing or enforcing

adequate protection of the public health and safety.

t

| 0 Clarified rule was issued in 1988 - upheld by couct.

- Backfitting shall always be required if necessary for adequate prot-< tion.
- Costs not considered when backfi tting is necessary to ensure adequate protecaion

or when Commission defines or redefines adequate protection standard or to ensure
|

comp f s ance wi th Commission rules or I s censee commi tments.
,

|
.

O Applies to generic and plant-specific actions. iI

i

0 Regulation is based on the fact that each plant, as initially licensed, meets a

then-acceptable level of safety -- an adequate protection standard.

i

. . _ . ._
___
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BACKFIT RULE

| .:

'O Applies only to power reactCrs.

O Applies only to positions or requirements imposed on. licenses.

- 740t actions chich are optional or voluntary.

-

,

O Applies to all mandatory changes.

- Reductions of-requirements have been t.rcublesome.

O Does not apply to requirements imposed by laws passed by Congress.

O All backf i ts recuire a documented justi f ication. T

0 ffo cost benefit. analysis required for the following:

- For compliance with license, rules or written licensee commitments.

- To ensure adequate protection.

- When defining or redef ining what consti tutes adequate protection.
.

O Has been applied since effective date of rule (October 21, 1985).

O Does not apply to requests for information. (

_ _ _ _ _ _ ._
- .- - - - -7

-
- - - - -
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REQUESTS FOR INFORMATION

.0 ' Commission may require"lacersee statement'under' oath-or affirmation (10.CFR 50.54(r))..

.

|

|

O Purpose: to.. determine

- Modi fication of I icense

- Suspension of_ license

- Revocation of~ license ,

t

0 Requests ^for'information are not a backfit, but do impose a burden on-licensees.

O Covered by a:ru'le'(10 CFR'50.54f) and use involves an 7.nalysis and justification of the

burden to be imposed.

O Justification for request includes:

- Definit. ion of burden t.o be imposed

- . Potential safety-significance of informat. ion

0 ' Review by CRGR required.('if generic).

__
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, PRINCIPLES'OF-PLANT-SPECIFIC BACKFIT MANAGEMENT'

1. Responsibility.and accountability for management controls starts at. highest-levels.in-
,

the NRC.

2. Plant-specific backfits result from'e/ents, revisions or insper.tions which uncover .

deficiencies in-' specific plant design or. operation.

3. ' NRC trains s.taf f at al l ' levels in the principles of plant-specific backfit management.-

4. Procedures have btren in place since 1985 NRC Manual' Chapter 0514 applies.- Each

operating office has. approved procedures.

5. NRC conducts an annual assessment, and reports to Congress each" year on backfits

imposed during that year.
|

6. There is a centrisl ized, agency-wide record system t. hat documents each plant-speci f ic

backfit i n .. proc'ess, for.each plant,.and i s used to. monitor status.-
!

i
I
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. NRC ' MANUAt_ CHAPTER 0518e ' [i , c

,

,. _ t

a

MC-0514 covers..these' activities:..

_ . . i

bJ .

a
O . Responsibilities and Authorities

|
'

-\ . :

6 Identifying Backfits- _ t;
_' t

( 0 Preparing Regulat.ory (Backfit) Analyses- f
:
~'

O . Preparing! Documented Evaluations

O . Appea|| Processes
; i.

i 0 Implementing.Backfits .f

. 0 IRecordkeeping and Reporting;
t

. {
t
5

0 Exceptions'-to the Process j4 ..j.
<

; - 0' . Definitions of Backfit ' h.

i , i

Guidance for Making Backfit, Determinations fi 0 :

.

i.
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PLANT-SPECIFIC BACKFITS

a

1. NRC staff members,.at all levels, are responsible to identify proposed backfits.

2. NRC staff completes a regulatory (backfit) analysis or documented evaluation before

communicating backfit to licensee.

3. Licensees have a right to claim:

- That an action is a backfit

t

4. Licensees have the right to appeal:

- To reverse a denial of licensee claim of backfit

- That an adequate protection or compliance exception does not meet the criteria

- To modify or withdraw a staff proposed backfit

- Normal levels of appeal are Region /NRR, EDO

5. Appeals are resolved through meetings and are resolved, if necessary, b y EDO .

m _
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j GENERIC BACKFITTING

CRGR Process

0 Obj ec t i ve is to eliminate unnecessary burdens on licensees, reduce exposure of workers

to radiation in impl ementing requirements, and conserve NRC resources - while ensuring
public health and protection.

O Provides single agency-wide point of review for all generic correspondence requiring
power reactor licensee action.

O Committee is composed of six members -

- Chair;uan - Director, AEOD (Ed Jordan)

- Member - Deputy Director, NRR (Frank Miraglia)

- Member - Division Director, RES (Brian Sheron)

- Member - Deputy Director, HMSS (Guy Arlotto)

- Member - Deputy Assistant General Counsel, OGC (Janice Moore)

- Member - Regional Office Division Director (Luis Reyes)

_ -
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GENERIC BACKFiTTING..
i
,

CRGR Process. !
J *

i

P i
,

0 - Members ~ appointed by EDO.(General' Counsel. concurs.for',0GC member).: >

:
,..

4

0 . Members are. individual contributors,':and not" office represe:hatives. [

l ,

;

!

O Committee was estabiished in November'1981'. -

t

i
-

-

0 Charter estabtished scope,.responsibiIities and authorities of Committee.
,

-

;
'

'.;
.

i :.

O Charter estabIished under' Commission authority and review. 'k
.;,

-1
1 !
4

h

I

'!
;'

i

.. !
9

'
)
i

!
,

)
'
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:-TYPES'OF DOCUMENTS.TO BE CONSIDERED BY CRGR.

'O The typescof: documents'to:be. considered bp the.CRGR include;the foilowing:
. ,

.

1. Staff papers proposing t.he adoption o'f rules or.' policy statements'affecting

' power. reactors.
_

-2.- Staff papers proposing new orurevised rules including Advanced-Notices

|-

3 ' Proposed new or_ revised regulatory guides, Standard Review Plan'(SRP) sections,

..and. branch technical positions.

4. Proposed generic letters,'multiplant' orders, show cause orders, and generic-

information requests'under'50.54(f).

5 Proposed bul.letins..

6. New or' revised Standard Technical Specifications.

7. Any correspondence to licensees which may reflect or interpret new generic.--

NRC staff positions.

- - --- --- - - - ' - - ~ '
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'. C R G R' R E V I E W S i

.0- Focus ~is on' Justification:
,

Need.for. requirement ^ does it enhance safety?.-~

- Ifinot required.for adequate. protection ~or compfiance, does.it provide a..
~

. substantial improvement in . safety :andlis the cost justified?

O Ho prior review is necessary for items-involving emergency action..
'

|-
~

O. Urgent matters are considered wi thin two days.

l

0 Routine items are usually considered within 2 to 4 weeks.

O Meetings are held at scheduled two-week intervals.

-- Agendas and background material provided sufficiently.in advance to allow-'

detailed review.

O Items.are careful 1y reviewed on.the basis of oral discussion'and written

j us t i f I c'a t i on .-

--
- ------

_ - _ _ = = = _ = ~ - - -.. - . . . - ~ - - - - - - - . -
.

-
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CRGR REVIEWS

0 --' . Meetings are close'.d

,.

0 .. Commi ttee'.' recommends ' approva l , revision,'or disapproval of office proposals to EDO

through formal-meeting minutes..

O Committee'can request additional information from staff or industry prior to making'

recommendations.

I .

0' -A written response is requested'from cognizant. office to report agreement or.

!
disagreement.Lwith CRGR~ recommendations.

O Cognizant office can disagree with CRGR recommendat. ions, and refer issue't.o EDO.

O "CRGR staff maintains records'and prepares minutes (AEOD responsibility).

O When action is' completed,-review packages', presentations and meeting minutes are

placed in.Public Document. Room.

:

__.u., _
.2_. ._

_. _ _ _.! L..i .
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. CRGR REVIEWS.:
,

;. .. ..
.

'

,

i,
'

4
.

.

O Review packages | include thei:following"information: '

i

- ' Proposed ' generic '~ requi rement. i |
,

' Supporting. document' justifying need--

-
. . . .

.

. Proposed.. method.and. schedule of implementation'.

,

- . Regulatory . (backfi t), anal ysis or documerited evaluation-
,

1
- . Category-of reactors to which the requirement applles I

>
..

a- Safety: goal con'siderations
.

*

,

<

5 h

.

#
,

f

!

!

4 ;

.
I

i- |

r

I b

.

i
.' t'
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'

i

i '

,
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EXAMPLES ~OFLTYPICAL'CR'R RECOMMENDATIONS OR COMMENTSG...

0 Againstftaking proposed. action

- . Proposed revision to' Reg Guide 1.33 on QA '(not justified)
- Proposed endorsement of ASME' Subsection L IWE on i nspection'of steel containments

-(not justi fied)

.

O Narrowing proposed action

Bulletin 90-01-on Rosemount Transmitters (narrow actions to specific models).

- Bulletin 90-02 on Channel. Box Bow (narrow. actions to re-used channel boxes)

O Strengthening Proposed. Actions-

- Bulletin 89-03 on' Shutdown Margin (add-training)

- Proposed final-rulefon dry storage (add. testing)

0 General

- Proposed NUREG.1385 onElmplementation of' Fitness for Duty Rule (remove all hints-

of new. requirements)'

i - Proposalito drop CRGR review of routine endorsements of ASME Code in

. -10l CFR 50.55(a)(g) (CRGR1 review should. continue)

,

+- ~~- y -,+..s- , - g , - . ,
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EXAMPLES OF BACKFtTTING CONSIDERATIONS

(For.. Items with Favorable CRGR Recommendations)

.

ACTION ISSUE BACKFITTING BASIS

Proposed rule change (50.61) on New data on reactor vessel Adequate protection

criteria for pressurized embrittlement exception (at some

thermal shock considerations future time)

Butletin 89-03 on shutdown Use of higher enriched fuel Adequate protection

margin in spent fuel pool (PWR's) requires additional measures exception
,

to ensure shutdown margin

Generic letter 89-10 on testing of Capabiiity of MOV's under Compiiance exception

motor operated valves (MOV's) design basis accident

conditions

! Generic letter 89-13 on service Capability of service water Compliance exception

water systems systems for design basis

conditions

!

|
;

-

.
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EXAMPLES OF-BACKFITTING CONSIDERATIONS

(For.1tems With Favorable CRGR Recommendations)

ACT|ON ISSUE BACKFiTTING BASIS

Proposed rule change:-(App. E, -EnhGnced data transmittal'to . Cos t, j us ti f ied
50.72) on Emergency Response ~ NRC daring emergencies enhancement

Data System (ERDS)'
_

Generic'Ietter 90-06 on PORV DAcck Erlhnbced procedural require- Cost justified

valve reliability and Iow 'ments for some plants enhancement
temperature overpressure

protection

Proposed rule (Part 54) on license Standards arid procedures. for Not backfitting-

renewal license renewat' (prospective action)

Revised regulatory guides 1235:and Improvements in inservice Not backfitting

1.35.1 on inservice inspection inspection program (voluntary)

of ungrouted tendons-

_ - - _ - -- : . a_ a- . - - - - . - - - - - - - - - - - - - -- ,.x-----
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IPERCEPTION OF. LICENSEES

,

0 'The.. number and overaiI. burden.of:recent> generic' communications is of concern to many ,.

Iicensees.-

.

0 The consideration of cost and.. schedule ' impacts are 'of ten ~ thought to be inadequate.

O The-basis for' issuing: requirements' involving backfits is often not clear to Iicensees.

O Licensees believe that usefofLthe'backfit rule is not encouraged.

O Some licensees. fear: retaliation if a:backfit claim is filed.

O The appeal process for backfit claims is of' concern since i t may. not be independent,,

i.e., involves the-same individuals that imposed the' requirement.

O- Many Iicensees'beIieve that both the NRC sLaff and Iicensees could benefst from,

additional training on backfitting.

- - - . . - ..- - - -. . . . u~
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.RECENT' INITIATIVES

Present'ations-on the'NRC's.backfit program given'to Regional and Headquarters offices0 -

in 1989.

Licensees were surveyedSin ApriIL1989-to obtain'their' perception of"the'backfiL programO

and' specific cost'information.

O A statement highlighting- the basis for issuance in terms of 50.109'- and a supporting
analysis was added.to generic correspondence beginning.in December 1989.

O Overall regulatory impact . including backfi ts was the subject of a survey conducted in
late.1989 and early 1990. Licensee perceptions were generally confirmed.

O A SALP revision was proposed.in May 1990 to.-eliminate " responsiveness to NRC
initiatives"-as'an explicit iLem.

O NUREG-1409 was issued in' July 1990 to explain backfitting and. answer questions raised
'

in NRC' staff training and~from industry.

- -_ .- - :. _ _ - = . = .
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FUTURE STAFF ACTIVITIES

0 11old periodic workshops with industry.

O Conduct periodic workshops with NRC staff.

0 Examine ways to better consider cumulative impact of new requirements.

O Consider need for changes to CRGR Charter.

O Consider need for revisions to 50.109.

i
!

!
t

,

|

_ _ _ _ _ _ - _ _ _ _ _ _
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BACKFITTING WORKSHOP. !
!-

!

: ARLINGTON, TEXAS
,

NOVEMBER 7, 1990'
-

I

i

ROBERT W. BISHOP, GENERAL COUNSEL !

NUCLEAR MANAGEMENT AND RESOURCES COUNCIL, INC. , |
>

:|

-

i

I

!
:
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RELEVANT STATUTORY AUTHORITY
,

e ATOMIC ENERGY ACT SECTION 161(B) - TO " ESTABLISH BY RULE,
REGULATION, OR ORDER, SUCH STANDARDS AND INSTRUCTIONS... AS THE
. COMMISSION MAY DEEM NECESSARY OR DESIRABLE TO' PROMOTE THE COMMON
DEFENSE AND SECURITY OR TO PROTECT HEALTH OR TO MINIMIZE DANGER _j
TO LIFE OR PROPERTY."

:

:

e ATOMIC ENERGY ACT SECTION 161(P) -- TO ISSUE "SUCH RULES AND |

REGULATIONS AS MAY BE.NECESSARY TO CARRY OUT THE PURPOSES OF'

THIS ACT.",

! !

,

e ADMINISTRATIVE PROCEDURE ACT SECTION 553 -- REQUIRES AGENCIES TO
_

PROVIDE NOTICE AND COMPLY WITH OTHER PROCEDURAL REQUIREMENTS FOR !.
SUBSTANTIVE RULES. !

:

e ATOMIC ENERGY ACT'SECTION 181 -- THE ADMINISTRATIVE PROCEDURE
ACT "SHALL' APPLY TO ALL AGENCY ACTION TAKEN" UNDER THE ATOMIC ,

ENERGY-ACT. '

:

!

,

___ _ _ _ _ _ _ _ __ _ _ _ _
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UTILIZATION-0F-GENERIC LETTERS,.INFORMATION NOTICES AND BULLETINS

e GENERIC COMMUNICATIONS -- TO COMMUNICATE NRC'S POSITION ON-

GENERIC ISSUES.
,

!
'

INFORMATION NOTICES'-- ALERT LICENSEES TO AN EVENT OR-

CONDITION THE NRC BELIEVES MAY BE IMPORTANT TO SAFETY.
.

GENERIC LETTERS -- SIMILAR IN PURPOSE TO INS BUT GENERALLY-
i

ADDRESS SITUATIONS OF GREATER SIGNIFICANCE THAN INS.
!

BULLETINS -- ISSUED WHEN Ti1E NRC BELIEVES THE SITUATION IS |-

IMPORTANT'TO SAFETY, TIMELY ACTION IS NECESSARY, OR TIMELY :

INFORMATION IS NEEDED BY THE NRC TO ASSESS THE SITUATION.
r

!

,

!,

!
'

!

_ - - - _ - _ _ - - -
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SECTION 50.54(F) i

:

e TO REQUEST EITHER THE SUBMITTAL OF INFORMATION OR A CONFIRMATION
!

THAT CERTAIN ACTIONS HAVE BEEN TAKEN. !

-1e TO ENABLE THE NRC TO DETERMINE WHETHER OR MOT A LICENSE SHOULD [
BE MODIFIED, SUSPENDED OR REVOKED.

i
4

!

e EXCEPT FOR.INFORMATION TO VERIFY LICENSEE COMPLIANCE WITH ITS |
-

CURRENT LICENSING. BASIS, NRC MUST DETERMINE THAT THE BURDEN j

IMPOSED'UPON. RESPONDENTS IS JUSTIFIED IN VIEW OF THE POTENTIAL f
; SAFETY ~ SIGNIFICANCE.

i:
| 6

| |

| i

!

;

:

!
?
i

!

!

!

,

_ _ - _ _ _ - -
-- -+ < ~- -: # ,,,.



I . . .
(
1

I

|

LEGAL ANALYSIS

e NONE OF THE GENERIC COMMUNICATIONS ARE RULES OF GENERAL
APPLICABILITY WITHIN THE MEANING OF THE APA.

e SECTION 50.54(F) REQUIRES THAT A LICENSEE RESPOND -- IT DOES NOT
REQUIRE THAT THE LICENSEE CONDUCT ANY ACTIVITIES "RECOf94 ENDED"
OR " REQUESTED" BY THE NRC.

e THE FACT THAT A GENERIC COMMUNICATION MAY CITE SECTION 50.54(F)
DOES NOT CONVERT IT INTO A BINDING REQUIREMENT.

1

l
- - - -

.
_

, a
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CONCLUSION !,

O LICENSEES MAY. BE REQUIRED'. UNDER SECTION 50.54(F) TO SUBMIT A -
RESPONSE TO THE NRC, BUT NO'. ACTION OTHER THAN RESPONDING.IS ,

REQUIRED.
L

9 A LICENSEE IS FREE TO MAKE WHATEVER COMMITHENTS IT BELIEVES AREI

APPROPRIATE, AND MAY. ESTABLISH AN ALTERNATE SCHEDULE AND

DESCRIBE ~ ACTIONS IT IMTENDS- TO TAKE OTHER THAN ANY' OR ALL OF THE
ACTIONS RECOl#4 ENDED OR REQUESTED BY THE NRC.

P

i

I
|
| i

|

| .

.

.

;

I
.
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L LEGAL ASPECTS OF BACKFITTING --
THE EXPERIENCE WITH IMPLEMENTATION

OF SECTION 50.109

Nicholas S. Reynolds
Daniel F. Stenger

Winston & Strawn
(Formerly Bishop, Cook,-Purcell & Reynolds) '

,

LO
Counsel To Nuclear Utility

Backfitting And Reform Group

#

tNRC REGIONAL-WORKSHOPS

|t ON-BACKFITTING

,

;

1990

|

O

,
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PURPOSE-OF SECTION 50.109

o- To restore stability and predictability to the
regulatory process

i

* 1981 Senior NRC Management Survey: 4
"Notwithstanding the competence

_

-and good intentions of the Staff
. . . the pace and nature of

G regulatory actions have created
'd a potential safety problem of

~

unknown dimensions."

NUREG - 0839 at 1.

e United States Court of Appeals for the
District of Co'umbia Circuit affirmed
Rule in July 1989

:O
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GENERIC BACKFIT PROCESS l

|

*

MAJOR GENERIC COMMUNICATIONS
OCTOBER 1988 - SEPTEMBER 15,1990

i

RESPONSE BURDEN,.
^

(PERSON-HOURS 50,109
Mq PER PLANT) ANALYSIS

.

Generic Letters 18 13,000-17,000 6

-Bulletins 2 7,500-17.000 Q
L . . -

Total 25 20,500-34,000 6

i

|-

O:

L

. . . __ . _ _ .
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L\ WHY REGULATORY /BACKFITTING ANALY_SES NOT- DONE- ;'

;

* Many-generic communications issued as
"Information Requests"
under 10 C.F.R. l 50.54(F)-

Examples:--

1

- Generic Letter 89-07 1
(Vehicular Bombs) ;

,

-- Generic-Letter 89-19 1

"

(SG and Vessel Overfill)-

- Pr_oposed-IPEEE Generic-

Letter -- Cost of $1 M
and 6 person-years

>

Jin NUBARG's view, Section'50,54(f)
"information requests" should~not be
used if-the NRC' intends to ciall for :

(1) major new programs or-(2)
extensive analyses-against new criteria

- Issue of-Secticn 50.54(f) versus 50.109- L

is being addressed by OGC.in response
to:NUBARG comments on proposed IPEEE j

i
i

.

= _ . _ . .
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O

CRGR DECISION ON USI A-46 (SEISMIC
QUAllFICATION):

"Under the proposed recolution ihe6

adequacy of the design of a
licensae's facility would be juoged
against significantly different
criteria than were usea' by the Staff
in licensing the facility initially
. . . these ware clearly the type
of circumstances contemplated by the
Commission in approving the Backfit

9 Rule. Secondly, the time and
expense involved (in performing the
analyses) is clearly greater than
the 'Information Request'
cofiumplated by the Comrnission in
approving Section 50.54(F)."

CRGR, October 1986

.

O '

i

_ _ _ - - - _ _ - _ - _ - _ - _ - _ _ _ - _ _ _ _ _ - _ _ _ _ - _ _-_-
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S.LIDE 6

gsfey:
-

* Many Generic' Communications issued under
"complia'nce" exception to the backfitting
rule, Section 50.109(a)(4)(i)*

Examples:

Generic Letter 89-04-

(Inservice Testing)
/

Generic Letter 89-13-

(Service Water Systems)

- Commission explained in 1985 Rule:
O
Q "The compliance exception is .

intended to address situations
where the licensee has failed to
meet known and established

; standards'of the Commission . . .
new or modified interpretations
of what constitutes compliance
would not fall within the
exception."

- Scope of " compliance" exception:
'

1. Must have exolicit requirement
,

2. Reinterpretations are backfits

| 1

___. _ __ _ _ _ _
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O

ELANT SPECIFIC BACKFIT PROCESS

, ,

PLANT SPECIFIC BACKFITTING APPEALS
OCTOBER 1985 PRESENT *

'

i

NUMBER OF FORMAL GRANTED /
-APPEALS RESOLVED . DENIED PENDING

20 10 7 3 -'

Oo-

,

* NOTE: includes responses to NOV's filed by two licensees
contesting, on backfitting grounds, escalated
enforcement actions for cor.'mercial grade
procurement practices. Both violations were
withdrawn by NRC,

t

9
\.
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S.LLCLE_a

EQ.Q.M FOR IMPROVEMENT

1. IDENTIFICATION-OF BACKFITS

e Sources of potential plant specific backfits:

- Inspection Reports, NOVs, SERs, RFis
,

e Staff Responsibility
,

k/ "The NRC Staff shall be responsible for
|identifying proposed plant-specific

backfits . . . the Staff at all levels
will evaluste any proposed plant-specific
position with respect to whether or not
the position qualifies as a proposed

'

backfit. . . ." .

Manual Chapter 0514
,

t

O
!

_
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SLIDE 9<

2. - BACKFITTING APP.EAL PROCESS

* "Backfit" is not a ;ad word

Use of Section 50.109 is consistent
with safety-first philosophy 4

,

f

.

* Informal use of rule

- In discussions with the Staff during
inspections or technical meetings
-- promotes efficiency

[

I

Y

.,i>.sm-i. .mimii-ismi.iii.i. . .
. .



SLIDE 10
.

,-,

V
SUGGESTIONS FOR IMPROVEMENT

1. NRC should continue efforts to improve
Igeneric communications process

* Make Drafts available for comment

* Take hard look at 50.54(f) and
compliance issues

V
2. Plant-Specific

* Improve process for NRC
identification of backfit positions

.

e Focus on resolving issues
informally

,.

V
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ilHIMLT1GI NNIE DESullBING APPAPDIT DEUUtlNG W A KACIOR ORANT PtN SWT MD
L

IPFillER AT TE iEf5TAL river IMIT 3 IUNT IN JAfGEY 19tB.

IMUHlTIGI KK1E ISSLED AS A ESlLT F GE SPECIFIC EVDIT. UTER IlfGMlTI0ff N0ilES
HAD BEEN IShlED DISQlSSINi PIEVIGJS IOCTOR C00UNT RFP SIAFT FAILUPES.
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1W0lMT10rl Ml41E 89-20

11H)lMT10610 TIE DESCRIBIfE MLD FAlltK$.IN PRiffRY LOOP ECIRClLATION IVPS OF

BYIUS-JAOCSON DESIGI ENER10GD BY DEMRS T BOILING WATER IDCTORS IM A F0KIGN
|

E.
i .

! IIH)lMLT106 Iml& ISSifD AS A ESlLT T SDOAL h 'D PRHBE Of0HIING IN A.

!U EIGI GlWIRY.

.
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ELLETIN 88-(B

IRLETIN ISSLE 10 EQET TIET [fTILITIES (1) KVIDi 1EIP. PEACTOR C00UUff SYSIU15 TO
100fIIFY ANf C09 ECD, tMISRABLE PlPING TIET ORD BE SIRECD TO TUPERATIEE

'

DISTRIBIRIGIS W1101 WRD RESILT IN LFACCEPTABLE llDTSL sitesstS AfD (2) TAE ACTIm

TO ENSUPE THAT Sl01 PIPING WILL MT BE SlILECTED TO IfiACGPTABLE TIER %L slicMES.
.

BlLLETIN ISSLE AS A RESiLT & A SRCIFIC EDT IfMLVING LOSS T INTEERITY OF
!

EACIOR C01 ANT SYSTEM PESSlFE BOLM'AR(.

TM) BILLETIN SLFPLENNTS ISSIE TO PRNIDE IT0f% TION ON DilER SIMILAR EVENTS AT FEEIGN REACT 0FS.

OE SlIRUENT ISSLED TO EmlASIZE EED FOR DilANCED LLTPASONIC TESTING A2 EMIRIENCED PERS0tNEL

10 DEIECT CRA06 IN STAIRESS SIEEL PIPING.

BlLLETIN ISSID if0ER QM'LIANCE JtETIFICATION IN 11E BAOFIT IRE - GDDAL MSIGN CRITER10N If ,i

10 GR PART 50, APPD0lX A, "PEACTOR C00LANT PESSUE DOLMBRY"
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.h RLLETIN ISSLED TO EGI5T TIRT tillLITIES WITil D0lliflG WATER EKIWS OtSIME 11E {
t

-

AVAILBIL11Y E NEGR1E GUATIE IT0ERNES NO INSTRfTNTATIGI, M IWWIDE |
.

'
'

n
!- AIEGR1E GUA1Gt 1RAINIE 10 PIUD!T OCOEEKE E 190NRLED IDER OSCILLATIRS j

|: BRIIEi ALL IEES E IGMil NB NNW5L GUATIGI. !
i

!- !L R11ETIN ISSIED AS A IESILT E A SPECIFIC ANUf9L QUATIE LNDir llBICATING !

b THAT PAST LICDISilti CEGLATIGIS LEE ICT IEllRE IN DEIElfRNilti115T A 00E j
.

,

b WILL E STRE (fWER ALL GUATillG C0fBITIGE NRING A REL CWLE. RRIERGE, I
,

!'

,-

llE NTLTilIE E 1E PGER iSS GEATER ll5N PEVIGISLY DPERIDICED RR lit-MRSE j'.

LIMIT CELE GSCILLATIGES DIRING U.S. SPECIAL STABILITY TESTS, Alm F0R 1005i

|
rF0PEIGI GUATIIIG EEIUR Ev0HS #C TF5fS.

. MLLETIN SIFPLBfMT ISSED TO PIDflE NIllT1GOL IN0FfRT1GI (Ge&NillIG P0ER !

l.
OSCILLATIGIS IN BRS NO EQEST ACTIGIS TO DESIAC TIET TIE SEETY LIMIT FOR'

,

f MINIMM CRITICAL IU(R RATIO IS 10T VI(LATED.
I

DtLLETIN ISSED IfEER CGPLIAKE JISTIFICATlGI IN TE IUOFIT RLE - CDBAL
ji.!

| i-

| DESIGI CR11ERIGI 12,' 10 ER PART 50. NYUSIX A, ''SlFPESS10t 0F KACTOR KKR |
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R_LLETIN 9)-01

RL11 TIN ISSID 10 EREST TIRT A00 ESSES PfDFILY IDDITIFY AMD TME NTRFRI ATE

UNK0TivE ETIGIS F0R MIEL 1155 SERIES B, MEEL 1153 SERIES D, W fGEL 113

IMSSIE N DiffBENIAL PESSt#E TPNESPIITTERS MutFKIIIED BY ROSDUMT lilAT

MlY BE LEAKIIIG FILL-Oll.

RLLETIN ISStB AS IESILT & EtIES & EPORID FAlltRS T 100ELS 1153 ffD 1154

TRNISMITTERS M KB EXTUIS!vE DIS 015510RS Will{ M)SDUMT M MX1 EAR IKillllES

00EBUllE W OtlSE F M FAltlMS, IEIECTIG! W M FAILINS, M CORFECTIVE

ACTIGd. TRNEMITTER FAlltIES CAUSS BY LEAKlE FILL-Olt ARE NR EADILY DEIECIG
,

H IMOUSE M RNBRIAL RR QMTR 70DE FAlltKS Wi!OI PRY ESILT IN TIE

NFECIED SAFELY SY5Tm NK KRFGFIE 115 INTD0ED SAFE 1Y RflCTIGI.

MLLETIN ISSIE t#00t CNFLIAKE JUSTIFICATim IN TIE BA0flT RLE - EEPA_

DESIGt GITERIGl 21,10 GR PART 50, APPDE)IX A, ' PROTECTION SY5Tm HEllABilllY

M TESTABILITY," N 10 GR 50.55A(H) (EQJIRIE TilAT Pf0TELT10N SYSTIK, PEET
*

<

IEEE-279).
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GEERIC ETIER 88-14 '

;

I

CDERIC LETIER ISSLED TO EEEST THAT LIGNSES ENSLE TEIR OPERATI(MAL F50GPM

INCLlflES TESTilti TO VERIFY INSTRMNT AIR GIALITY, AIR AEIMLATOR CAPACITY,

VALVE FAILIE POSITIGIS m LOSS & lits 1RFENT AIR, Af0 ADEQKY T MAINTENANE

PRACTICES, DDEMCY PK)EDl5ES Af0 TRAINING.

EDERIC ETTER ISSLED AS RESlLT T AE00 STID( if0ICATING PERSIS1DfT AIR SYSTEM f
PlutEPS.

GDERIC LETIER IPPLEMNTED EXISTING EWIIDENTS BASED Of FSAR 00PMIIMNTS ON TIE

DESIGN BASIS (QMLIANCE EXEPTION).
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GDERIC LETTER 89-10 ,

-

,.

,

i
'

!
CDERIC LETIER IBRESTED THRT Li(DISEES IDELOP MD IfTtDENT PRD@AM TO ASSUPE TilAT

FUiOR GERATED VALWS WILL REulM TIEIR INIDfED SEETY FlKTimts (KER CD0ITKfC f
ASSOCIATED WITil IESIGI BASIS KCIDDITS. CDERIC LETTER 14LS SEGEL TO RLLETIN 85-(U f

,

IN EXIDelNG TE ERESTED ACT1G?S 10 ALL SAFEIY ICATG IEVs.
i

GDERIC LETTER ISSLED TO UNLDENT TK EQJIIOUTS & ASPE SECTKN XI TESTING,

i ES[DE GBERIC 1SSlES 87 AIO II.E.6.1, AfD 1%INTAIN FAILLE RATES T MNs WITHIN |

: AC&PTARE L1 PUTS.
>

,

GDIERIC LETIER JUSTIFIED Gl BASIS & QNLIANCE W1Til 10 ER PART 50, NTDOIX A f
i

! (CDCS 1,11,18 t. 21) AfD APPD0IX B.
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CEBIC LETTER 89-13

; EBIC LEITER EMSE TIRT LICENSEES ESTMLISH E90GRN1 TIRT W0lLD IN(llEE ;

CERTAIN fBTIES TO ASSIEE ADEQJACY OF TE SERVICE VATF1 SYSim. SLDI FEATIEES

IN(lt0ED EASIEES TO PEWEE FLOW IL0000Es TESTING TC' BIFY IEAT TRAIGER :

CAPABILITY: PIUTECTIGi AGAINST (IEIOSION, DOSIGl #0 Bl&QLINGs (INilfRTI@i

& RftCTIGIALITY WITH ESPECT TO DESIGN BASIS.'
.

GEERIC LETIER ISSIED IN ESFUtSE TO A LARI MMER T GUATIOML EVENIS.

GEERIC LEITER ES[LU EDERIC 1SSLE 51, ESPDOED TO MDD CASE STUN,

ESPG0ED 10 EIGIAL EUN00ATIGI FOR EDERIC ACIl0N. -

.

GEMRIC LETB JtETIFIED m DASIS T (INtINICE WITil 10 ER PART 50, APP 90lX A.

(CDCs IA, 45 & 46 ELATED 10 EAT EPDVAL) NO APP 90lX B.
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