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In the Matter of

ARITIORA PUBLIC SERVICE
CrNFANY, ot al.

(Falo Verde Nuclear Generasting
Station, Units 1, 2 and 3)

Nos. 50-528-0LA, 50-529-0LA,
and 50-530-0LA

(Shutdown Cooling Flowrate)
ASLBP No. 91-632-04-0LA
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LICENSEES' ANSWER IN OPPOSITION
TO PETITIONS FOR LEAVE TO

ANTERVENE AND REQUESTS FOR MEARING
Arizona Public Service Company, et al. ("APS" or

“*Licensees") 1/ file this Anower in opposition to both a
"Petition for Leave to Intervene and Regquest for Hearing”
submitted by Myron L. Scott, Barbara §. Bush and the Coalition
for Responsible Energy Education ("CREE”) and bearing the date
January 22, 1981 ("Petition No. 1"), and also to & similarly
entitiad document submitted by Allan L. Mitchell and Linda E.
Mitchell bearing the date January 21, 1991 ("Petition No. 2").

Both Petitione relate to a proposed amendment to each of the

1/ Thie Answer is being filed by APS on its ~wvn behalf ard on
behalf of the other licensees of the Palc vu.de Nuclear
Generating Station ("PVHGS"), Units 1, 2 and 3: Salt River
Project Agricultural Improvement and Power District, El Pasc
Electric Company, Southern California Edison Company, Public
Service Company of New Mexico, Los Angtlcs Department of
Water and Power and Southern California Public Power
Authority.
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operating licenses 2/ for the three Palyu Verde units which wase
noticed in the Federal Register at 55 FPed. Reg. 52,337 (Dec. 21,
1990). 3/ Eech

proposed amendment would revise the techniceal
specifications relating to the minimum
required shutdown cooling flowrate. The
amendment would reduce the reguired flow. ate
from 4000 gpm to 3780 gpm to provide
additional margin for preventing air
entrainment while the reactor coolant system
is partially drained.

4/ For PVNGS Unit 1, Facility Operating License No. NPF-41; for
PVNGS Unit 2, Facility Opereting License No. NPF-5); and for
PVNGS Unit 3, Facility Operating License No. NPF-74,

4/ The two sets of petitioners have each also filed a Petition
for Leave to Intervene and Request for Hearing with respect
to an entirely different operating license amendment
requested for each of the Palo Verde Unite which was noticed
at 55 Fed. Reg. 53,220 (Dec. 27, 1990). Except for the
references to different Federal Register Notices, the two
Petitions filed by Mr. Scott, Ms. Bush and CREE are
identical. The two petitions filed by Mr., and Mrs. Mitchell
are also identical in language except for the references to
different Federal Register Notices and one additional
sentence in paragraph numbered 6 of their second Petition
which, in our view, is substantively insignificant. By
orders dated Jaruary 2§, 1951, one Atomic Safety and
Licensing Board was established to rule on the Petitione
tolating to the amendment noticed on December 21, 1990, end
to preside over the procooding in the event that a hearing
ie ordered and another Licensing Board was established for
the same gurpooou with respect to the amendment noticed on
December 27, 1990. Consequently, Licensees are filing
separate answers to the Petitions. This Answer responds to
the Petitious filed with respect to the amendment request
noticed on December 11, 1950. The other Answer responds to
the Petitions filed with respect to the amendment reqguest
noticed on December 27, 199%0. However, because of the
identical and rote nature of each set of petitioners’

- leadings, both answere are also substantially similar in
language.
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proceeding as to which Petitioners wish to intervene.

Consequently, both Petitions should be denied. 4/

4/

Should the Atomic Safety and Licenzing Board which has been
designated to act on the Petitions decide, nevertheless, not
to deny the Petitions forthwith and to conduct a prehearing
conrerence, Licensees respectfully reguest that the Board
fromptly issue an order (i) scheduling that conference, not
ater than 30 days after the issuance of the order, to
consider and rule upon the adeguacy of the Petitions and
(ii) directing the Petitioners to file not later than
fifteen days prior to the prehearing conference any
appropriate amendments and supplements to their respective
Petitions to establish the adeguacy of thuse petitions and
to set forth the contentions that they seek to have
litigeted and the bases therefor, as required by 10 CFR
§ 2.714(b) (1890).

This request is based upon a number of considerations.
First, a petitioner seeking intervention must not only
satisfy the standing and aspect requirements of 10 CFR

§ 2.714(2)(2), but must alsc advance at least one acceptable
contention before he or she may be admitted as a party to
the proceeding. 10 CFR § 2.714(b);

Lo. (Limerick Generating Station), LBP-86-6A, 23 NRC 165,
171 (1986). 10 CFR § 2.714(b) requires that the contentions
which the petitioners seek tc have litigeted must be set
forth in a supplement ‘> their respective petitions not
later than fifteen days prior to the holding of the first
prehearing conference in this proceeding.

Second, the Licensees’' application for amendment of the
licenses for the Palo Verde units is complete in all
respects. The description, purpose and need foxr the
amendments, together with the supporting safety analysis and
environmental considerations, have been set forth fully in
the application. All the notice and other procedural
requirements of 10 CFR §§ 50.91 and 50.92 have been
satiefied. Accordingly, there is no impediment that hinders
the petitioners in formulating their respective contentions
in a timely manner nor reason that the issues of interest,
aspect and contentions should not be dealt with
concurrently. Tinally, the reguest for rulings on the
acceptability of the contantions is in keeping with the
established practices of Licensing Boards in dealing with
interventions in applications for operating license
amendments. Yermont Yankee Nuclear Power Corp. (Vermont
(continved...)



INTEREST AND STANDING

Petiticn NMe. ). Petition No. ] merely states (p. 2,
para. 1) that Petitioners Scott and Bush and the members of
CREE 5/ "are domiciled in the City of Tempe, County of
Maricopa, State of Arigona;” £/ are property owners within that
County; 1/ are “customers of utility membere of the Palo Verde
ownership co sortium;” are citizens of Aricona and the United
States; and have an interest in their own public health snd
safety and that of the public., They also state:

10. Petitioners’' health, safety, Froporty, and
utility rates, and those of the public, could

also be affected by an order granting the
requested amendment.

4/(...continued)
Yankee Nuclear Power Station), LBP-50-6, 31 NRC B85 (1990),
Limexrick, LBP-B6-6A, 23 NRC 165, Those rulings, whether
they be in favor of either the petitioners or the Licensees,
vill expedite the resclution of this proceeding and
constitute sound adjudicatory practice.

5/ The legel or organizational status of CREE is unclesr.
Petition No. ] describes CREE merely as "a project of
Arizonans for a Better Environment (‘ABE’'), a not-for-profit
organization incorporated under the lawes of the State of
Arizona.” (p. 1, para. 2).

f/ Petition No. 1 also states that the majority of CRP™'s Board
of Directors and members reside in that county "a. .arying
distances from the Palo Verde Nuclear Generating Station
(which is aleoc located in the County of Maricopa, State of
Arigzona).” (p. 1, pars. 2).

1/ 1In a footnote it is egtated that "Mr. Scott and Ms. Bush are
husband and wife and that Tomfo, Arizona, is their permanent
home. Mr. Scott is temporarily empluoyed on & one-year
acedemic fellowship in Portland, Oregen, and temporarily
resides in Portland.”



These assertions are insufficient to meet Petitioners’
affirmative burden to fulfill the reguirements of )0 CFR § 2.714.
10 CFR § 2.732; Metxcpolitan Edison Co.. et al. (Three Mile
Islend NvTlear Station, Unit No. 1), CLI-B3-25, 18 NRC 327, 331
(1983).

Petitivners have failed to state with particulerity the
location of theii residence and therefore have failed to
establish any standing on the basis of residence within close
geographic proximity to Palo Verde. So far as Licensees are
avare, "standing based on residence alone has never been extended
beyond fifty milee.” pRhiladelphia Electric Lo, (Limerick
Generating Station, Units 1 and 2), LBP-B2-43A, 15 NRC 1423, 1433
(1882). The railing address listed for Petitioner Bush and/or
ABE is in Tempe, Arizona, approximastely fifty-two miles from Palo
Verde. 1f this addrees i# the residence of Petitioners Bush and
Scott and/or ABE's headquarters, it is, nevertheless, beyond the
distance ordinarily considered within close proximity for
purposes of establishing stanuing. Jld. 8/

Petitioners attempt to bolster their argument for

standing by virtue of their status as owners of property located

g8/ Even if Petitionere had shown that they reesided within fifty
miles of Palo Verde, this fact alone would be insufficient
te confer standing in a license amendment proceeding. See
Boston Edison Co. (Pilgrim Nuclear Power Station), LBP-B85-
24, 22 NRC 97, 98-99, y + ALAB-B16, 22
NRC 461 (1985). For example, in Pilgrim the Board held that
residence forty-three miles from the power plant was
insufficient to confer standing in that license amendment
proceeding without a further showing. l1d.



at an unspecified distance from Palo Verde. However, mere
ownership of land--even if within close proximity to a licensee'’'s
facility-~is not sufficient to establish an interest in
proceedings affecting the facility. See Washington Public Power
Supply System (WPPSS Nuclear Project No. 2), LBP-79-7, § NRC 330,
333, 337-38 (1979). 1In HERSS, the board determined that an
individual who ovned--and leased to tenante--land and two
residences within ten to fifteen miles of the facility, did not
establish an interest in the proceeding even though he alleged
potential adverse effects to the value of his property. 1d.

Petitioners Bush and Scott also allege an interest as
ratepayers and as citizens of Arizona and the United 3tates. It
is well-established that the economic interests of ratepayers do
not confer standing. ZThree Mile lsland, CLI-B3-25, 18 NRC at 332
n.4. Further, citizenship itself confers no standing, since the
Atomic Energy Act only confers a right to participate in hearings
based upon an "interest [that] may be affected by the proceeding”
and not upon citizenship. 42 U.S8.C. § 2239(a)(1) (1988).

Nor hes Petition No. 1 established any basis for
standing to be granted to CREE. We are aware of no basis for
granting standing tc a “project” of an organization, as
differentiated from the organization itself. And even an
organization seeking standing on the basis of injury to the
interests of its members must identify at least one member whose

interests are to be protected, provide a description of the harm



to those interects, and show autlorization for the organization
to represent the individual Limerick, LBP-B2-43A, 15 NRC &t
1437 (citing Houston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-535, 5 NRC 377, 390-96 (1976)).
The only members of CREE identified in Petition No. 1 are Ms.
Bush and Mr. Scott, neither of whom meet the necessary interest
and injury requirements tc establish standing.

In addition to failing to allege an interest sufficient
to confer standing, Petition No 1 fails to articulate, as
reguired, any palpable harm or specific "injury in fact” to
Petitioners’' intereste. Portland Georeral Electric Co. (Pebble
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613
(1976). To be sure, as indicated above, Yetition No. 1 states
that the Petitioners’ "health, safety, property, and utility
rates,” as well as those of the public, "could be affected by an
order granting the regquested amendment.” However, it does not
indicate what Petitioners think the impact upon then will be, and
this conditional recitation obviously fails to meet the
requirements, imposed by 10 CFR § 2.714(a)(2) that a petation for
leave to intervene “set forth with particularity the interest of
the petitioner in the proceeding, (and) how that interest may be
affected by the results of the proceeding.” (emphasis supplied).

Further, 10 CFR § 2.714(a)(2) also reguires that the
petition shall include “the reasons why petitioner should be

permitted to intervene, with particular reference to the factors



regquires a licensing board or other body ruling on petitions t¢

intervene
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© coneider, among other factors,

1i1i) The posseible effect of any order that may be
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result f: the action take £A0xicda Power & Light Lo, t
Lucie N lear Power Plant, Units 1 ar p Llet p NF 7§
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where alfter describing the change in the reguire ghutdow
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55 Fed. Reg. at 52,337
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been suggested “that an ’'aspect’ is probably broader than a
‘contention’ but narrower than a general reference to our
operating statutes.” (Consumers Power Co. (Midland Plant, Units 1
and 2), LBP-768-27, 8 NRC 275, 278 (1978). However, at a minimum,
the requirement that the petitioner set forth a specific aspect
or specific aspects cf the proceeding must mean that the
petitioner has an obligation .o identify “general potential
effects of the licensing action or areas of concern that are
within the scope of matters that may be considered in the
proceeding,” g.8., aging of egquipment, Yermont Yankee, LBP-90-6,
31 NRC at B85-90; the applicant’'s qualificati ne to construct a
reactor, Yirginia Electric and Power Co. (North Anna Power
Station, Units 1 and 2), ALAB-146, & AEC 631, 633 (1973); or the
effects of time extensions for testing instrumentation lines,
Bhiladelphia Electzic Co, (Limerick Generating Station, Unit 1),
LBP-E6~-6A, 23 NRC 165, 168-70 (1986). Petition No. 1 wholly
fails to meet this regquirement. Nowhere from within the four
corners of the document can the specific “aspect” or "aspects” of
the proceeding be discerned, however liberally those phrases are
defined.

Petition No. 2 does little more to meet the aspect
requirement than does Petition No. 1. Petition No. 2 also refers
only to the Federal Register Notice of the proposed amendment

without describing any change that would be made. It does

express a general concern related to "the event of a plant
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»
accident during shutdown.” However. no effort is made tc
i indicate in what respects the amendment will affect the
likelihood or impact of accidente "during plant shutdown.” 9
Indeed, it is unclezr whether ar nnt the Mitchells’' concern is
with plant shutdown agr a generic issue rather than with this
particular amendment or any pending amendment. This is
particularly 80 since exactly the same language as is used in
Paragraph 7 of Petition No. 2, including concern about “the event ‘
! of an accident during plant shutdown,” is employed in the
§
Petition for Lecve to Intervene and Request frr a Hearing
submitted on behalf ©f the Mitchells with respect toc the wholly
unre.ated amendment request noticed in the Federal Register on
L
December 27, 1990. 10 Consequently, Petition No. 2 alsc
\ fails to meet the requirements of the regulation.
J
CONCLUSION
The failure of each Petition to meet the basic minimun
, requirements of 10 CFR § 2.714 is not merely technical. Those
v |
requirements are no* burdensome. To the contrary, they are
liberal and permissive ana do not operate as obstacles to
9 The Technical Specifications sought to be amended are all
applicable only during plant shutdown (j.&., Mcdes & and €);
therefore, "a plant accident during shutdown” identifies the
entire proceeding and not a specific aspect of the
} proceeding A
IS
i\ 40 The amendment there involved relates to, among other things,
allowable setpoint tolerances for the pressurizer safety
valves and the main steam safety valves.
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participation in the licensing procese by truly interested
members of the public with legally cognirable concerns.
Correlatively, however, the objective of the regulation is, at a
minimum, to prevent the unnecessary initiation of expensive,
time-consuming and diversionary burdens both upon licensees and
the Commission,

Here, Licensees have reguested two operating license
amendments involving significantly different technical subjects.
Yet each set of Petitioners has wholly ignored the subject matter
of the requested amendments. Instead, they have employed
identical, rote language in their Petitions in an attempt to
initiate hearings without advising either the Commission or the
Licensees in even the most general way of the nature of their
concerns or interest,

Accordiagly, both Petitions should be denied.

Respectfully submitted,

T
ack R. Newman
Harold F., Reis

Alvin H. Gutterman
John E. Matthews

February 6, 1991

Newman & Holtzinger, P.C.
1615 L Street, N.W., Suite 1000
Washington, D.C. 20036

Attorneys for Licensees
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,

Nos. 50-528-OLA, 50-529-OLA,
and 50-530-0LA

In the Matter of

ARTZONA PUBLIC SERVICE
COMPANY, et al.

(Shutdown Cooling Flowrate)

(Palo Verde Nuclear Generating

Station, Units 1, 2 ard 3) ASLBP No, 91-632-04~-0LA
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NOTICE OF APPEARANCE OF COUNSEL

Notice is hereby given that Jack R. Newman enters »~
appearance as counsel for Arizona Public Service Corpany, ec al.

in the above-captioned proceeding.

Nama: Jack R. Newman
Address: Newman & Holtzinger, P.C.
1615 L Street, N.W.
Suite 1000
Wweshington, D.C. 20036
Telephone: (202) 955-6600
Admissiong: United States Court of Appeals for
the District of Columbia Circuit
Name of Party: Arizona Public Service
Company, et al.
P.O. 53999

¥ail Station 9068
Phoenix, Arizona B85072-3999

Y

Jack R. Npwman

Newman & Holtzinger, P.C.
1615 L Street, N.W,.

Suite 1000

Washington, D.C. 20036

Date: February 6, 1991
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UNITED STATES OF AMERICA e 2 e
NUCLEAP REGULATORY cOMMIssioN FI0 -5 P2 05

Pebruary 6, 1991

In thr Matter of A
Nos., 50-528-0LA, 50-529-0LA,
ARIZONA PUBLIC SERVITE and 50-530-0LA
COMPANY, et al.
(Shutdown Cocling Flowrate)
(Palo Verde Nuclear Generating

Station, Units 1, 2 and 3) ASLEBP No. 91-632-04-0LA
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NOTICE OF APPEARANCE OF COQUNSEL
Notice is hereby given that Harold F. Reis enters an
appearance as counsel for Arizona Public Service Company, et al.

in the above-captioned proceeding.

Name: Harold F. Reis
Address: Newman & Holtezinger, P.C.
1615 L Street, N.W.
Suite 1000
washington, D.C. 20036
Telephone: (202) 955-6600
Admissions: United States Court of Appeals for
the District of Columbia Circuit
Name of Party: Arizona Public Service
Company, et al.
P.O., 53999

Mail Station 9068
Phoenix, Arizona 85072-3999

Sowdd /e

Harold F. Reis

Newman & Holtzinger, P.C.
1615 L Street, N.W.

Suite 1000

Washington, D.C. 20C26

Date: February §, 1591
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

February 6, 1991

In the Matter of

Wos. S50-528-0LA, 50-529-0LA,

ARIZONA PUBLIC SERVICE and 50-530-0LA
COMPANY, et al.
(Shutdown Cooling Flowrate)
(Paio Verde Nuclear Generating

Station, Units 1, 2 and 3) ASLBP No. 91-632-04~0LA

NOTICE OF APPEARANCE OF COUNSEL
Notice is hereby given that John E. Matthews @€nters an
appearance as counsel for Arizona Public Service Company, et al.
in the above~-captioned proceeding
Name @ John E. Matthews
Address: Newman & Holtzinger, P.C.
1615 L Street, N.W.

Suite 1000
washington, D.C. 20036

Telephone: (202) 9556600

Admigsions: Supreme Court of the Commonwealth
of Pennsylvania

Name of Party: Arizona Public Service

Company, et al.

P.O. 53999

Mail Station 9058
Phoenb;,,Arlzb BSQ/E 3999

/f“

/
Jenn E EZ%theua

Aewman & Holtzinger, P.C.
L~ 1615 L Street, N.W,

Suite 1000

Washington, D.C. 2003¢

Date: February 6, 1391

!
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NUCLEAR REGULATORY COMMISSION

L

February 6, 1991

In the Matter of
Nos. 50-528-0LA, 50-529-0LA,
ARIZONA PUBLIC SERVICE and 50-530-0LA
COMPANY, et al.
(Shutdown Cooling Flowrate)
(Palo Verde Nuclear Generating

Station, Units 1, 2 and 3) ASLBP No. 91-632-04-0LA
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CERTIFICATE OF SERVICE

I hereby certify that copies of "Licensees’' Answer in
Opposition to Petition for Leave to Intervene and Requests for
Hearing” in the above captioned proceeding, together with three
"Notice[s) of Appearance of Counsel,” were served on the
fellowing by deposit in the U ited States nail, first clase,
properly stamped and addressed, on the date shown below.

U.8. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Panel
Adjudicatory File

Washington, D.C. 20555

(two copies)

Office of the Secretary
U.8. Nuclear Regulatory Commission
Washir jton, D.C. 20555

Attention: Chief, Docketing and Service Section
(Original plus two copies)

Administrative Judge

Robert M. Lazo, Chairman

Atomic Safety and Licensing Board
U.8. Nuclear Regulatory Commission
Washington, D.C. 2055%

Administrative Judge

Peter A. Morris

Atomic Safety and Licensing Board
10825 South Glen Road

Potomac, MD 20854



Administrative Judge

Frank F. Hooper

Atomic Safety and Licensing Board
26993 McLaughlin Boulevard

Bonita Springs, FL 33923

Edwin J. Reis, Esq.

Lisa B. Clark, Esq.

Office of General Counsel

U.8. Nuclear Regulatory Commission
Washington, D.C. 20555

Arthur C. Gehr, Esq.
Snell and Wilmer
3100 valley Center
Phoeniz, AZ 85073

David K. Cclapinto, Esqg.

Counsel for Allen & Linda Mitchell
Kohn, Kohn & Colapinto, P.C.

517 Florida Avenue, N.VW.
Washington, D.C. 20001

Myron L. Scott, Esq.

Lewis & Clark Northwestern School of Law
Natural Rescources Law Institute

10015 S.W. Terwilliger Boulevard
Portland, OR 97219

Barbara §. Bush
Arizonans for a Better Environment

315 W. Riviera Dr.
Tempe, AZ 85282

February 6, 1991

Al E T

Harbld F. Reis

Newman & Holtzinger, P.C.
1615 L Street, N.W.

Suite 1000

wWashington, D.C. 20036



