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NEPA_ISSUES RELATED TO SHOREMAM CLOSURE AND DECOMMIESIONING

I. INTRORUCTION

The Long Island Lighting Company (LILCO) presently
helds a Facility Operating lLicense issued by the Nuclear
Regulatory Commission (NRC) feor the Shoreham Nuclear Fower
gtation (Shoreham). However, pursiant to agreements de-
scribted below, LILCO will not cperate the Shoreham plant and,
after NRC approval, will transfer the plant to the Long Island
Power Authority (LIPA). Like LILCO, LIPA will not operate
Shoreham 28 a nuclear power plant,' Rather, after receipt of
NRC approval, LIPA will decommission Shoreham in accordance
with an approved decommissioning plan. In the period prior
to> the transfer of Shoreham to LIPA, LILCO has defueled the

piant and has applied for a Defueled Cperating lLicense.’

: In discussing the operation or non-operation of
Shoreham, this memorandum rofers solaly to oparation or non=
operation as a nuclear power plant. Consiclent with its
statutory obligations, LIPA 1is currently exemining the
possible conversion of Shoreham tc a natural-gas fired power
plant or other non-nuclear use.

! LILCO also has sought various other license amendments
in the wake of its decision and agreement not to operate
Shoreham., Discussion herein regarding the application for a
Defueled Operating License would be equally appiicable to
LILCO's other pending license amendment applications,



NRC actions are subject to the procedural require-
ments of the National Environmental Policy Act (NEPA), 42
U.8.C, § 4321 et seq. It has been suggested that NEPA
reguires the NRC, in licensine activities involving Shorehan,
to consider the alternative of Shorehanm cperation, to consider
the environmental impacts of constructing and operating new
pewer plants to replace Shoreham, and to dafer all licensing
activities pending NEPA review of a proposed decommissicning
plan. LIFA submits this memorandum to demonstrate that there
is no support in the Atomic Energy Act, 42 U.S.C. § 2011 et

g§8g., or NEPA for any of these positions.

IT1. SUMMARY OF IS8UES AND ANGWERS

Al Is the decision not to operate Shoreham subject
to NEPA review by the NRC?

No. NEFA applies only to "federal actions." The
decisicn not to operate Shoreham was not a federal action.
Rather, that decision was made by the plant owner (LILCO) and
New York State government authcorities, and no federal approval
was required. Accordingly, there is no NEPA authority to
reviev the decision not to operate Shoreham. Instead, the
NRC's NEPA authority is limited to reviewing the environmental
issues intrinsic to the specific applications for license
amendments which follow the non-federal decision not to

operate the plant ("follow-on applications") -~ @.q,, applica~









are outside the scope of NEPA review of follow-on applica=~
tions. Thus, NEPA review of such applications will not be
inproperly segmented if those applications are reviewed
scpcratolf and sequentially. Taken in isclation or collec~
tively, the ! >llow-on licensing activities that have Leen or
will be brought to the NRC for approval =< the '"federal
action" relevant under NEPA =-- are not environmentally
significant. [Each of the follow~on applicaticns that will
ripen prior to NEPA review of decommissioning == the Defueled
Cperating License application and a license transfer applica-
tieh =+ involves segregable issues and has independent
utility. Moreover, any NRC approvals on such matters will not
foreclose in any way the NRC's later NEPA review of LIPA's
decommissioning plan, It is thus entirely consistent with
NEPA precedents for the NRC to review such matters on an

independent basis.

IT1I. BACKGROUND

A.  The Decision Not to Operate Shorehanm

The Shoreham facility was a source of controversy
and litigatinn in New York State for many years, Ultimately,
the New York State Legislature in 1986 enacte2 the Long Island
Power Authority Act.’ The Legislature found that rising

i New York Public Authorities Law § 1020 gt sed.
(McKinney Supp. 1990).



electricity costs on Lorg Island and the related controversy
sver Shoreham were having serious economic impacts on the

State, lLong Island, and its residents and that an end to the

:ontrovorn& was neceseary. The lLegislature thus created LIPA,

a corporate nmunicipal instrunentality and political
subdivision of the State, and granted it authority to acquire
all or a portion of LILCO's assets or securities. In the
event of a LIPA acquisition of Shoreham, the LIPA Act
prohibits LIPA from operating Shoreham as a nuclear power
facility and mandates .hat LIPA close and decommission the

plant, N.Y. Pub. Auth., Law §§ 1020-h(9), 1020-t,.

After extensive negotiations in 1988 and 1989, the

controversy over Shoreham was settled by an agreement Dbetween

the State and LILCO dated February 28, 1989. The 1989
Settlement Agreement has now become fully effective and
legally binding, I{ specifically provides that LILCO "will
rnot cperate Shoreham pursuant to any authorization to operate
Shoreham that may or has been granted by the Nuclear
Regulatory Commission" and, upon NRC approval, will transfer
Shorenam to LIPA.' 1ILCO's obligation not to operate Shoreham
was further confirmed in a subsequent Asset Transfer Agreement

between LILCO and LIPA.' In Opinion No. 89-9, issued April

‘ Settlement Agreement-LILCO Issues, February 28, 1989,
at 2.

* The Amended and Restated Asset Transfer Agreenment
dated April 14, 1989 also commits LILCO to work cooperatively
with LIPA in connecticn with the transfer of Shoreham to LIPA

(continued,..)



13, 1989, the Public Sarvice Commission of New York State
approved the 1989 Settlement Agreemunt and the Asset Transfer

Agreement. Re Long Island lLiahting Co,, 101 P.U.R., 4th 81
(1989).

B, Anticipated Licensing Actions

LILCO has permanently ceased to operate Shoreham,

pursuant to binding agreements entered into with the State and
LIPA. LILCO and LIPA are now obliged to work together on
follow~on matters, looking ultimately to radiological decon=
tamination and termination of Shoreham's NRC license. Without
comm.tting to all specific steps that may be taken, it can be
assumed that LILCO and LIPA will seek several separate NRC
approvals subsequent to the decision not to operate the plant,
LILCO, for example, has already sought amendment of Shoreham's
license to a defueled operating status, such that LILCO is
authorized to "possess, use, but not operate" Shereham.*
LILCO and LIPA anticipate submitting an application for
authorization to transfer such Defueled Operating License,
upon or after issuance, to LIPA. 1In accordance with the NRC's

deconmissionir  rule (10 C.F.R. § 50.82), LIPA will also

*(...continued)
and in connection with the plant's decommissioning. In
addition, LILCO is obliged to pay for all Shoreham-related
costs incurred by LIPA in connection with the license trans-
fer, maintenance, and deco:missioning of Shoreham.

® SNRC-1664, Letter from W.E. Steiger, Jr., LILCO, toO
NRC (Decument Control Desk), dated January 5, 1990.



submit for NRC approval a decommissioning plan, along with an

application to terminate tne Shoreham license.’ Part IV below

discusses the application of NEPA to these licensing actions.

1v. DISCUSBION

Section 102 cf NEPA, 42 U.S.C. § 4332, establishes
the basic requirement that federal agencies prepare an
environmental impact statement (EIS) for "major federal
actions," including licensing decisions, that "significantly
affect() the guality of the human environment." 42 U.,S8.C. §
4332(2)(€C) . Several issues have been raised concerning the
application of NEPA to follow=-on licensing activity invelving
Shoreham: (1) whrther the NRC's environmental review may or
must consider the supposed "alternative" of operating Shoreham
notwithstanding the 1989 Settlement Agreement and the Asset
Transfer Agreement: (2) whether such review may or must
evaluate the environmental impacts of alternative generating
facilities that mig. ¢ eventually be built in lieu of Shereham;
and (3) whether the NRC may or must withhold any follow=-on
licensing approvals until the agency has completed environmen=
tal review of a decommissioning plan. These specific issues
will be addressed separately in Sections B, C, and D below.

Before turning to thcse separate questions, however, Section

' LIPA already has prepared and submitted through LILCO
a Decommissioning Report concerning Shoreham. See SNRC-1713,
Letter from W.E. Steiger, Jr., LILCO tc NRC (Document Centrol
Desk), dated April 16, 199%90.






218~19 (1983), for example, the Supreme Court stated that the
NRC "does not and could not compal a utility to develop a
nuclear plant." Plainly, if the NRC cannot compel censtruce
tion, the'agency likewise cannot compel operation.' The NRC
has acknowledged its inability to override a licensee's no-
operation decision, stating that "(t)he decision as to whether
a !plant will be) shutdown . . . is, of course, the licens~
ee's." 50 Fed. Reg. 5600, 5605 (1985): see 2180 49 Fed. Reg.

9352, 9356 (1984).

Since the deci.ion not to operate Shoreham was not
a federal action, that decision triggers no NEPA authority cr
cbligations, See Winnebage Tribe of Nebraska v. Ray, 621 F.z2d
269, 272+73 (8th Cir.), cert. denied, 449 U.S. 836 (1980).
NEPA does not make federal agencies into environmental
ombudsmen., It is a procedural statute that applies if, but
only if, a substantive statute defines a "federal action,"
including licensing activities, having environmental impacts.
See Natural Resources Defense Council, Inc. (NRDC) v. EFA, 822
F.2d 104, 129 (D.C. Cir. 1987). Moreover, NEPA "as a proce-
dural device, does not work a broadening of the agency's
substantive powers." JId. Consistent with these principles,

the courts have held that NEPA's applicability to downstream

' The only exception would arise if Congress had declared
a state of war or national emergency and the NRC found that
the common defense and security required issuance of an order
requiring a licensee to operate a nuclear plant. 42 U.S.C.
§ 2138; see also id. §§ 2236, 2238 (in defined circumstances
and upon paying compensation, the NRC itself may operate plant
for which the license has been revoked).

10



"federal actions" (here the follow~on licensing activities at
Shoraham) does not allow federal agency NEPA review of
upstream non-federal decisions (here the decision not to

operate Shorehar).

Particularly relevant here are the decisions in NRDC
v, EPA and Edwards v. First Bank of Dundag. In NRDC v, LFA,
the EPA, citing its NEPA authority over applications for
discharge permitc under the Clean Water Act, scught to ban
construction of industrial plants needing discharge permits
for operation, pending an environmental review of alternatives
to, and inmpacts of, construction of such plants. In that
case, the upstream non-federal activity was gonstruction of
an industrial plant; the downstream "federal action" was the
EPA's jurisdiction over discharge permits needed to gperate
the plant. The D.C. Circuit held sguarely that NEPA's
application te the downstream "federal action" concerning
discharge permits did not authorize the EPA to conduct a NEPA
review of alternatives to, or impacts of, the upstream non-
federal decisions concerning whether and where the plant

should be built. 822 F.2d at 129 & n.25, 131 n.27.°

' The court emphasized that NEPA review of applications
for discharge permits was limited to securing environmental
information on alternatives to, and effects of, the specific
"proposal" which was subject to "“federal action" -~ that a
discharge permit should issue. B8Z2 F.2d at 129 & n.25. The
court specifically held that the environmental effects of the
non-federal construction decision were not effects of the
discharge-perrmit application. Id. at 131 n.27.

11



Similar reasoning was followed in fdwards v. Firsg
Bank _of Dundee, where it was claimed that NEPA applied to
demolition of a building, There the upstream non-federal
decision {nvolved demolition of a building by a bank, and the
downstream "federal action" involved statutorily required FDIC
approval for the bank to relocate its headquarters in a new
building to be constructed on the demolition site. Again, the
court ruled that NEPA's application to the downstream "federal
action" concerning relocation did not allow NEPA study of the
upstream non-federal decision to demeclish the existing

structure. 534 F.2d at 1245-46.

The sare print ple applies here., Under the Atomic
Ene-y Act, the decision not to operate Shoreham is left in
non=federal hands. The applicability cf NEPA to downstream
NRC licensing activities does not allow the NRC to study the
alternatives tec, cr impacts of, the upstream non-federal
decision not to operate Shoreham. Rather, the NRC's authority
and duties under NEPA are confired to alternatives to, and
impact. of, the specific applications brought before the
agency. For Shorehan, these include the applications for a
Defueled Operating License, for license transfer, and for
approval of a decommissioning plan. Thei@ matters are

considered in further detail in Sections B and C below.

12



The Hypothetical Possibility of Operating Shorehan Is Not
a_Cognizable Alternative Under NEPA, _ . -

.Under NEPA, an EIS must include an evaluvation of

“"alternatives to the proposed action." 42 U.5.C. § 4332(2)~-
(C) (1i1) . The issue here i1s whether the NRC may or must
consider gperation of Shoreham as an "alternative" to issuing
a Defueled Operating License, granting license transfer, or
approving a decommissioning plan. Under applicable precedent,
it is clear that operaticnh cof Shcereham is not a cognizable

"alternative" in connection with such licensing activities.

The first reason for this conclusion arises directly

from the non-federal nature of the decision not to operate
Shoreham, As already discussed, the requirements for environ=
mental study under NEPA do not extend to non-federal deci-
sions, much less to possible alternatives to such decisions,
NPDC v. EPA, 822 F.24d at 129; W ‘ of D '
£34 F.2d at 1245-46, Stated otherwise, an agency's authority
under NEPA is "limited to . . . securing the information
pertinent" to the specific "proposals'" over which it has
jurisdiction. NRDC v. EPA, 822 F.2d at 129 & n.25, There
will be no LILCO or LIPA "proposal" to operate Shoreham. ToO
the contrary, LILCO and LIPA are each bound not to operate
Shoreham. And operation of Shoreham is not an alternative
means of effectuating applications for a Defueled Operating
License, for license transfer, or for approval of a

jecommissioning plan. See Process Cas Consumers GIOUR. V.

13
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that closed plants should continue without decommissioning,
and no responsible party would so propose. See § 2.4.1 of

Generic Environmental Impact Statement (GEIS).'

A second line of analysis leads independently to
the concliusion that the NRC may not consider Shoreham opara-
tion as an "alternative" to a request for a Defueled Operating
License, for license transfer, or for approval of a
decommissioning plan, Under NEPA precedent, the "alterna-
tives" to be cons.dered to proposed federal action are not
unbounded. In evaluating whether alternatives have been
considered adequately, the courts are guided by a "rule of
reason" articulated in NRDC v. Morton, 458 F.2d 827, 834, 837~
38 (D.C, Cir. 1972):

., +« . NEPA was not meant to require detailed
discussion of the environmental effects of "alterna-
tives" . . . (that are) only remote and speculative
pessibilities, in view of basic changes required in
statutes and policies of other agencies ~-=- making
them available, if at all, only after protractea
debate and litigation not meaningfully compatible

with the time-frame of the needs to which the
underlying proposal is addressed.

See alse Vermont Yankee Nuclear Puwer Corp. v. NRDC, 435 U.S.
519, 551 (1978). This rule of reuson as applied to

consideration of alternatives was specifically acknowledged
by the NRC in its issuance of 10 C.F.R. Part 51 to implement

NEPA, See 49 Fed., Reg. 9352, 9355~-56 (1984).

ke NUREG-0586, "Final Generic Environmental Impact
Statement on Decommissioning of Nuclear Facilities" (August
1988).

15



Under this rule of reason, agencies do not consider
"talternatives which could only be implemented after signifi-
cant changes in government policy or legislation.,'" City of
New York v, Department of Transpertation, 715 F.2d 732, 743
(2d Cir. 1983), appeal dismissed, 465 U.S. 1055 (1984). Gee

also Public Servize Co, of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB=471, 7 NRC 477, 486 (1978) (rule of

reason eliminates consideration of alternative site involving
legal obstacles %o construction). By force of the 1989
Settlement Agreerment and the Asset Transfer Agreement, LILCO
is legally bound rot to operate Shoreham. Thus, operation of
the plant 1is net even a "remote and speculative
possibilit(y)." Morten, 458 F.2d at 838. The clear policy
of New York State against operating Shoreham rules out
consideraticn of that potential alternative. See City of New
York, 718 F.2d at 743, The Supreme Court has stated that
"[t)o make an impact statement something more than an exercise
in frivolous boilerplate the concept of alternatives must be
bounded by some notion of feasibility." Vermont Yankeg, 435
U.S. at 551 (emphasis added).'

' suppurting the conclusion that the NRC is not entitled
to consider Shoreham operation as an "alternative" is the NRC
Staff's own prior practice with respect to the Humboldt Bay
facility. The licensee in that case opted to discontinue
operation of the plant and to decommission it prior to tne end
of its useful life. In the Draft Eavironmental Statement
(DES) issued in April 1986 (note that this was well before the
issuance of the GEIS), the Staff gave no attention to the
"alternative" of restarting the plant. The Staff accepted
that "(flacility restart is not a viable alternative because
the licensee has concluded that the restart of Humboldt Bay
Unit 3 is economically unattractive." DES at 4-1. The staff
did not evaluate the environmental costs and benefits of a

(continued...)
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591 F.2d 537 (9%th Cir. 1979); Save the Bay. Inc. v. Corps of
Engineers, 610 F.2d 322, 326-27 (5th Ccir.), gexrt. denied, 449

U.8, %00 (1980). The envirormental effects of upstream non=-

federal decisions are neither direct nor indirect effects to

be considered in a federal NEPA review. S¢g NRDC v. EPA, 822
F.2d at 131 n.27 ("the environmental effects of the [non-
federal) construction siting decision cannot be deemed to be
either direct or indirect effects of EPA's [subsequent)

issuance of a discharge permit").

There is a second and independent reason why
replacement power impacts are not witnan the scope of any NEPA
review to be conducted as to follow=on applicatiens. Undar
the regulations promulgated by the Council on Environmental
Quality (CEQ) te implement NEPA, indirect effects to be
considered in an environmental review include ¢nly those
effects which are "reasconably foreseeable." 40 C.F.R. §
1508.8(b) (1988) (emphasis added): see also State v. Andrus,
483 F, Supp. 255, 260 (D.N.D. 1980): Nerthern States Power CQ.

(Prairie Island Nuclear Generating Plant, Units 1 and 2),
ALAB=455, 7 NRC 41, 48 (1978) (under NEPA, "the envircnmental
assessment of a particular proposed Federal action . . . may
be confined to that action together with, inter alia, its
unavoidable consequences®) (emphasis in original). Such cases
indicate that environmental impacts that cannot Yyet be
described with any specificity arc outside the scope of NEPA.

See Sisrra Club v. Marsh, 769 F.2d 868, 878 (lst Cir. 1985).

The rationale for this rule of reason is that an environmental

18



analysis is not necessary or meaningful until a project is

concretely defined.

;Apart from the fact that no "federal action" will
cause 2 reed for replacement power, the possible need for and
effects of replacement power on Long Island are not presently
ascertainable. It cannot now bte known when and in what
quantities such power might be needed. Moreover, the impacts
of replacerent facilities will depend upon the size, type, and
wanner of operation of any proposed facilities, as well as the
location of those facilities. In the absence of any specific
proposals for replacement facilities, so many contingencies
now exist that any discussion of these possible impacts would

be more akin to speculation than to anaiysis.

Moreover, before any alternative energy production
facility is constructed, a detailed environmental review will
be prepared under the New York State Environmental Quality
Review Act’ and other applicable laws, This review will
consider the need for the facility, the reasonable alterna-
tives, and any adverse environmental impacts. The review will
be circulated for appropriate State/local review. Therefore,
the construction of an alternative energy source does not have
to be analyzed now to preserve decisionmaker flexibility. In
sum, the impacts of the construction of alternative power

sources to replace the Shoreham nuclear plant are outside the

3 N.Y. Envtl, Conserv. § 8-0101 et se€g. (McKinney 1984).

19






Agencle




po- . \
\mental

"y

Agency
amecdiately

L

ascade bPlan

P N,

4;#6 ‘.\
e -
ontami

Or DecC

in danger
earlier

lternatives and will

carrying out the
lemental environment
led at the ¢t

) B
seal ly {







2.F.R. §§ 51.30-51,35, leading to a finding of no significant

impact,’*

‘It is also clear that an amendment authorizing
transfer of Shoreham to LIPA, especially in a non-operating
status and in view of LIPA's statutory duty not to cperate
Shoreham, does not involve <nvironmental consequences. An
ownersh.p change is strictly an administrative change with no
phys.ical impacts at the Shoreham site. The NRC has typically
issued amendments of this variety based upon an EA and a
finding of no significant environmental impact. gSee, 9.9..
54 Fed. Reg. 49168 (1989) (finding no impact from an amendment
changing the licensed operator for Arkansas Nuclear One): 54
Fed. Reg. 35737 (1989) (finding no impact from a transfer of

an ownership share of Comanche Peak),.

with respect to the NRC's review of a decommission=
ing plan, the NRC has previously announced that NEPA require=-

ments have been largely fulfilled by the GEIS already prepared

' Indeed, the application may gualify for a categorical
exclusion from NRC's NEPA review. §See 10 C.F.R. § 51.22. For
instance, in connection with the decommissioning of the
Humboldt Bay facility, the licensee applied in 1984 to amend
its operating license to possession-only status and to
decommission the plant in accordance with a plan submitted
with the application. The NRC issued the possession-only
portion of the requested amendment in 1985, 1In its safety
evaluation report on that amendment, the NRC Staff concluded
that the amendment involved no significant increases Or
changes in the amounts or type of effluents, and no signifi-
cant increase in occupational radiation exposures. The Staff
then concluded that the possession-only amendment met the
criteria of § 51.22(b) and (¢) (9) Tor a categerical exclusion.
Seg Safety Evaluation Supporting Amendment No., 19 to Facility
Operating License No. DPR=7 (July 16, 198%5).

24
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Additional comments are attached to the Commissicners' vote
sheets, as previously provided to you,

¢c: Chairman Carr
Commissioner Roberts
Commissioner Rogers
Commissioner Curtiss
0GC
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