UNITED STATES 'F AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matier of

ARIZONA PUBLIC SERVICY Docket Nos. $0-528-OLA

COMPANY, ET AL. 50-526-0QLA

S0-530-0O1.A

(Palo Verde Nuclear Generating (Shutdown Cooling Flowrate)
Station, Units 1, 2 X 3)

NRC STAFF RESPONSE TO PETITIONS FOR LEAVE TO INTERVENE FILED 1|
ALL/

AN L. MITCHELL, LINDA E. MITCHELL, MYRON L. SCOTT, BARBARA S B
AND THE COALITION FOR RESPONSIBLE ENERGY EDUCATION
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On January 21, 1991 and on January 22, 1991 respectively, Allan L. Mitchell and

Linda E. Mitchell, and Myron L. Scott, Barbara S. Bush and the Coalitior

Respoisible Energy Education ("CREE") filed two petitions for leave to intervene
requested a hearing on the November 20, 1990 application of the Arizona Public Sen

Co., er al, for a license amendment revising the technical specifications relating to

Cidliiiiy

minimum required shutdown cooling flowrate. Notice of the Commission's consideratios

¢

of the proposed amendment and opportunity for hearing was published in the Federal
} } \ 13
Register on December 21, 1990 (55 Fed. Reg. 52337-39)
Under the proposed amendment, the required flowrate would be reduced from
} {
4000 gpm to 3780 gpm to provide additional margin for preventing air entrainment while
the reactor coolant system is partially drained. /d. at 52337, Afier evaluating the
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'Petition For Leave to Intervene and Request for Hearing filed by Allan L. and
Linda E. Mitchell, dated January 21, 1991 ("Mitchell Petition") and Petition For Leave
to Intervene and Request For Hearing filed by Myron L. Scott, Barbara S. Bush and the
Coglition for Responsible Energy Educaiion ("CREE"), dated January 22, 1991 ("CREI
Petition",
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I RISCUSSION

1. Legal Siandard

Section 189(a)(1), 42 US.C. § 2239(a)(1), of the Atomic Energy Act provides, in
pertinent part, that:

In any proceeding under this chapter, for the granting, suspending, revoking,

or amending of any license or construction permit, or application to transfer

control, . . . the Commission shall grant a hearing upon the request of any

person whose interest may be affected by the proceeding, und shall admit any

such person as a party to the proceeding.
(emphasis added). The implementing regulation, 10 CF.R. § 2.714 provides in subsection
(a)(1) that "any person whose interest may be affecvad by a proceeding and who desires
to participate as a party shall file a written petition for leave to intervene." Under that
regulation, the petition also must:

set forth with particularity the interest of the petitioner in the proceeding,

how that interest may be affected by the results of the proceeding, including

the reasons why petitioner should be permitted to intervene, with particular

reference to the factors in paragraph (d)(1) of this section, and the specific

aspect or aspects of the subject matter of the proceeding as to which

petitioner wishes tu intervene.
(emphasis added). The factors set forth in paragraph (<d)(1) are:

(i)  The nature of the petitioner's right under the Act to be made a
party to the proceeding.

(i)  The nature and extent of the petitioner's property, financial, or other
interest in the proceeding.

(iliy The possible effect of any urder that may be entered in the
p-oceeding on the petitioner's interest.

The Commission has long held that judicial concepts of standing will be applied
in determining whether a petitione- has sufficient interest in a proceeding to be entitled
to intervene as a matter of right under Section 189 of the Act. See, eg, hiciropolitan

Edison Co. (Three Mile Island Nuclear Station, Unit 1) ("T'MI"), CLI-83-25, 18 NRC 327,



. e
332 (1983), citing Portland General Electric Co. (Pebble Springs Nuclear Plant, Units 1
end 2), CLI-76-27, 4 NRC 610 (1976). The Commission has further held that these
judicial concepts require a showing that (a) the action will cause “injury in fact", and (b)
that the injury is “arguably within th. zois of interest” protected by the statutes governing
the proceeding. TMI, 18 NRC at 332; Pebble Sprngs, 4 NRC nt 613, In order to
establish swanding, the petitioner must show (1) that he has personally suffered a distinct
and palpable harm that constitutes injury-in-fact; (2) that the injury fairly can be traced
to the challenged action; and (3) that the injury is likely 0 be redressed by a favorable
decision in the proceeding. Dellums v. NRC, 863 F2d 968, 971 (D.C. Cir, 1988). Cf.
Nuclear Engineering Co. (Sheffield, Ill. Low Level Radioactive Waste Disposal Site),
ALAB-473, 7 NRC 737, 743 (1978) (there must be a concrete demonstration that harm
could flow from the result of a proceeding).

When the petitioner is an organization, it may meet the injury in fact test for
standing either by demonstrating an effect upon its organizational interest or by alleging
that its members, or at least one, 15 suffering immediate or threatened injury. Houston
Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-549,
9 NRC 644, 646-47, citing, Warth v. Seldin 422 U.S. 490 (1975); Philadelphia Electric Co.
(Limerick Generating Station, Units 1 and 2), LBP-82-43A, 15 NRC 1423, 1437 (1982),
citing Sierra Club v. Morton 405 U.S. 727 (1972). In order to make the requisite showing
as to the latter factor, the organization must provide identification of at least one
member who will be injured, a description of the nature of the injury, and an
authorization for the organization to represent the individual. Houston Lighting and
Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377,
39096 (1979).
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CREE Petitioners' only remaining claim of interest in the proposed amendment
is the fact that Mr. Scott and Ms. Bush live and own property within the same county
as the Palo Verde Generating Station’ Regarding their proximity to the Palo Verde
Nuclear Generating Station, Petitioners state that Myron L and Barbara S. Bush
live and own a home in the City of Tempe. However, they do not state exactly where
that home is located, and it appears that portions of the city are more than 50 miles
away from the generating station. Thus, on its face, the CREE petition fails to make
any showing that petitioners reside within the geographical zone that might be affected
by operation of the Palo Verde plant,

In sum, Petitioners Myron Scott, barbars Bush and "CREE" have failed to
particularize any interests .n the proposed amendment which are protected by the AEA
or NEPA and which could be adversely affected by the decision of the Commission
whether to issue the proposed amendment. The "CREE" Petition should therefore be
denied on the basis that Petitioners lack standing to intervene.

3. Neither The CREE Nor the Mitchell Petitioners Have
Idgatified Any "Injury in Fact"

The request for intervention filed by Allan and Linda Mitchell ("Mitchell
Petitioners") is premised upon the fact that they reside and own property within a five
mile radius of the Palo Verde Generating Station, that Mrs. Mitchell is an employee of
the plant, and that both are knowledgeable about the operation of the plant. Mitchell

Petition at 1-2. They state that they have an interest in “the proceedings regarding the

? While the petition does refer to other Cree members who reside at varying
distances from the station, only persons who are identified by name and address may
establish standing of an organization. Detroit Edison Company (Enrico Fermi Atomic
Power Plant, Unit 2), LBP-78-37, 8 NRC 575, 583 (1978).



ol

operation of Palo Verde since they iive and own property within five (5) miies of the
plant” and because "Mrs. Mitchell has a financial interest in the operation of the plant.”
Id. at 2. Further, they state that they "have an interest in protecting the health and
safety of themselves and the public at large," and that "[pletitioners’ health and safety as
well as the value of their property could be affected by an order granting the request
for amendment, particularly in the event of an accident during plant shutdown." Id.

While Mitchell Petitioners have identified interests which are protected by statutes
governing the proceeding, thev have failed to specify how the amendment would
adversely affect those interests. As such, they have failed to show the requisite “injury
in fact" 1o confer standing to intervene. While they refer to the possibility of an accident
during plant shutdown they do not allege, nor it is evident from the proposed
amendment, that such an accident could “¢ more likely if the amendment is granted or
that any such accident would have offsite consequences which would affect their property,
health or safety. To the contrary, the NRC Staff has determined that "[t]he proposed
change does not involve a significant increase in the probability or consequences of an
accident previously evaluated but actually enhances the safety of operation of the
shutdown cooling system". 55 Fed. Reg. at 52337. Despite Petitioners' close proximity to
the plant, some specific "injury in fact” must be alleged when the proposed amendment,
such as this one, does not concern major alterations to the facility with a clear potential

for offsite consequences.’

*The NRC Staff described the proposed amendment as a change resulting from the
application of a small refinement of a previously used calculational model or design
method. In this case, a reanalysis demonstrated that the proposed minimum flowrates
meet the requirements of the original analysis. 55 Fed. Reg. 52338. Thus, the system
would still perform within its design bases and there would be no reduction in the margin
of safety associated with its operation. /d. at §2338.
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Likewise, even assuming that Petitioners Myron Scott, Barbara Bush and CREE
were shown to reside within fairly close proximity to the station, they fail to identify any
specific "injury in fact" that would result from the proposed amendment. While
intervention on the basis of proximity to a plant has been granted for distances us much
as 50 miles when a utility is applving for an operating or construction license because
there are scenarios under which effecis might be felt at that distance, the same is not
true when a license amendment is involved. Unlike a situation where the Commission
is being asked to approve construction or operation of a nuclear plant, with all the
attendant potential fur offsite effects, here the utility is secking an amendment of an
existing operating license, As the Commission explained in Florida Power & Light Co.
(St. Lucie Nuclear Power Plant, Units 1 and 2) CLI-89-21, 30 NRC 32§, 329.

It is true that in the past, we have held that living within a specific distance

from the plant is enough to confer standing on an inividual or group in

proceedings for construction permits, operating licen. s, or significant

amendments thereto such as the expansion of the capacity f a spent fuel

Bool. See, e.g. Virginia Electric and Power Co. (North Anna Power Station,

nits 1 and 2), ALAB-522, 9 NRC 54 (1979). However, these cases
involved the construction or operation of the reactor itself, with clear
implications for the offsite environment, or major alterations to the facility

with a clear potential for offsite consequences. See, e.g., Gulf States Utilities

Co. (River Bend Station, Units 1 and 2), ALAB-183, 8 AEC 222, 226

(1974). Absent situations involving such obvious potential for offsite

consequences, a petitioner must allege some specific "injury in fact" that will

result from the action taken. . .

Because the priposed amendment does not concern a major alteration to the
facility with a clear potential for offsite consequences and petitioners have not alleged
that they would suffer any distinct and palpable harm, ie, injury in fact, if the
amendment is granted, they have failed to satisfy the requirements of 10 CFR,

§ 2.714(a)(2) to establish standing. As discussed above, that regulation expressly provides
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that petitions for leave 1o intervene set forth with particularity how the interest of the
petitioners would be affected by the proceeding.

4, Neither The CREE Nor The Mitchell Petitioners Have Set Forth the
Specific Aspect Of The Subject Matter As To Which They Wish To
Intervene,

Both the Mitchell and CREE Petitions should be denied for the additional reason
that Petitioners have failed to set forth the specific aspect of the subject matter of the
proceeding as to which they wish to intervene. Indeed, Petitioners Myron Scott, Barbara
Bush and CREE do not even refer to the amendment involved, and Petitioners Al'an
and Linda Mitchell do not even hint at their objection to the proposed amendment,
much less identify the particular aspect of the issuance as to which they wish to intervene.
lastead, Petitioners Allan and Linda Mitchell state that they seek to exercise their rights
regarding "issues affecting the operation Palo Verde." Mitchell Petition at 2. For this
additional reason both petitions fail to meet the plain requirements of 10 CF.R.
§2.714(a)(2).

CONCLUSION

For the reasons set forth above, the petitions to intervene and request for a
hearing of Allan and Linda Mitchell and Myron Scott, Barbara Bush and CREE should
be denied.

Respectfully submitted,

Wass & Clanibis

Lisa B. Clark
Counsel for NRC Staff

Dated in Rcckville, Maryland
this 11th day of February, 1991



