


agency for decommissioning, and despite the best efforts of the
NRC to assure that the owners maintain the plant in a condition
that would not in any way prejudice the environmental review
which the National Environmertal Policy Act requires the NRC to
perform in response to an application to decommission the plant,

This second attempt of the petiticoners virtually to
force a private corporation to operate a nuclear power plant
against its will takes the form of a Patition for Review and an
“Emergency Motion”, that is, & mction for Court action *in less
time than would normally be reguired for this Court to receive
and consider a resporse”, see local Rule 7(h)(2), asking the
Court to stay, and then review on an expedited schedule, several
NRC actions, most of which clearly are not final.l See section 2
ef the Argument.

The Court should dismiss the petition insofar as it
gseeks review of agency action which is not final. The Court
ghould elso reject the Emergency Motion., As the principal basis

for their Motion, the petitioners argue as they did in seeking

e —e-

1The petition and the Emergency Motion were filed on May 7,
1990, About 5:30 p.m. on the 7th, the Clerk of the Court
notified the respondents by telephone that the Ccurt had ordered
the respondents to have their response to the Hetien in the
Clerk’s Office by 4:00 p.m., on May 9, 1990,

For the sake of econcmy and logical clarity, we have
combined the response with a motion to dismiss the petitiin in
part, as we are permitted to do by lLocal Rule 7(d). As required
by Local Rule 7(1)(1), there is attached to each copy of this
motion a copy of the agency decisions which are the subjects of
this litigation.







From early on in the process of responding to LILCO's
requests for relief, the NRC staff, fully aware of the agency’s
responsibilities under NEPA and the necessity of aveiding
rsegmentation” of a major action with significant environmental
impacts, has sought to preserve the Shoreham plant from
degradation, Describing its NEPA responsibilities, the staff
told the Commission
(ulnder Commission regulations, a decommissioning plan must
be authorized by NRC. The approval of decommissioning
reguires an environmenta) assessment and, in this case, may
wei. reguire an environmental impact statement. ...
Commission regulations do not define the point at which
decommissioning starts. Mowever, basic NEPA lav imposes
some constraint: The Commission cannot permit NEPA
evaluation reguirements to be circumvented by segmentation
of a major action with significant impacts and authorizing
the segments individually before (or without) completing the
NEPA review of decommissioning. ...

SECY~-89+-247, “Shoreham Status and Developments” (J. Taylor,

Acting Executive Director for Operations (EDO) to the

commissioners), August 14, 1989, at 4.2

2The Comm.ssion’s regulaticns on decommissioning define
*decommission® as “remove ... safely from service and reduce
residual radicactivity to a level that permits release of the
property for unrestricted use and termination of license”. 10
C.F.,R, 50.2. The same regulations require a licensee to submit a
plan for decommissioning *within two years following permanent
cessation of operations”., See 10 C.F.R. 50.82(a).

As the petitioners report in their Memorandum in Support of
Emergency Motion at 3, n. 3, they filed a Freedom of Information
Act reguest on May 3, 1990 (Petitioners’ Exhibit 98) for the SECY
paper from which we have just quoted. The Commission having
determined that the reguest should be granted, we have attached
the paper to this Moticn and Response, See Attachment 7.



The staff recognized, and rejected, two approaches
which lie at the cpposite ends of the spectrum of approaches to
the guestion of defining the point at which decommissioning
begins. The first, and most extreme approach, is the approach
which the petitioners have now for a second time asked the Court
to adopt:

It might be argued that any reduction from a condition of
“fully ready to operate” with the intent of not returning to
operation, is the commencement of decommissioning. But this
would reguire that a plant be koft at full ready (fully
staffed, fully operable, and fully surveillanzed) until
decomissioning is approved. ...

The other end of the spectrum might also be argued: that
decormissioning does not commence while the licensee carries
out activities not prohibited by the operating license, and
conforms to the minimum regquirements of the operating
license and Commission regulations ... and continues to
ensure adeguate safety for the plant mode (i.e., adeguate
safety in a defueled condition).

14, at 4.
The staff proposed that the Commission adopt a "middle

ground”;

, permitting the plant to be put into a "caretaker”
non-degraded status while adeguate decommissioning plans are
developed and are being reviewed by the NRC. Such status
would reguire that:

(1) All systems reguired for -afety in the defueled mode
are maintained in fully rable status.

(2) All systems required for full-power operation of the
facility are to be preserved from degradation ....

(3) ‘There shall be an adeguate number of properly trained
staff to ensure plant safety in the defueled state ...,

With assurance that the plant is presarved as a physical
entity capable of being returned to service without untoward
resource expenditure (similar to the effort needed to return
a plant to service after an extended outage), the staff
believes that this provides a reasonable middle ground
permitting some reduction in expenditure from the "fully
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these actions except perhaps the confirmatory order. See

Emergency Motion at 1 and n. 12 below.

ARGUMENT
A judicial stay of a decision by a federal agency is an
rextraordinary” remedy, and it is "the movant’s obligation” to
demonstrate that the four familiar factors which govern the

jssuance of stays pending appeal warrant relief. Cuomo v. NRC,
292 F.24 972, 978 (D.C. Cir. 198%). Nonetheless, even though

petitioners accuse the NRC of every sin conceivable in

administrative law, see May 7, 1990 Petition at 3-4, they fail
completely to meet their obligation to demcnstrate that any NRC
action should be stayed pending appeal. 1In particular, the
petitioners, relying on sheer speculation cencerning possible
injury to them pending appeal, fail to demonstrate any certain or
significant irreparable injury, yet such injury is the sine gua
pen of a stay pending appeal.’ Therefore, their Emergency Motion

should be denied.

7Moreover, the petitioners have not even met the procedural
requirements for emergency motions for stays pending appeal.
Rule 18 of the Federal Rules of Appellate Procedure provides
that, although a motion for stay pending appeal may be made to
the Court, *the motion shall show that application to the agency
for the relief sought is not practicable, or that application has
been made to the agency and denied, with the reasons given by it
for denial, or that the action of the 2gency did not afford the
relief which the applicant had requested.” The petitioners’
Emergency Motion makes no effort to show any of these things.



Moreover, insofar as the Petition seeks review of

actions which will not become final agency actions in the near

future, the petition should be dismissed.

1. Irreparable Inijury

Absent a showing that the petiticners are irreparably
harmed, a stay should be denied without any consideration of the
three additional criteria which govern stays perding appeal:

#... the established rule [is) that a party is not ordinarily
granted a stay of administrative order without an appropriate
showing of irreparable injury.® Permian Basin Rate Cases, 39C
U.8. 747, 773 (1968). See alsoc Sampson v, Murray, 415 U.8. 61,
90-92 (1974) (irreparable injury is the "necessary predicate” for
this extraordinary relief, and the key word is "irreparable”).®

Moreover, in showing irreparable injury, the movant "is
reguired to demonstrate that the injury is ’‘both certain and
great.’” gcueomo v, NRC, 772 F.2d at 976, quoting Wisconsin Gas
Company v. FERC, 758 F.2d 669, €74 (D.C. Cir. 1985). The
petitioners i» this litigation have completely failed to show
either that the irreparable injuries they allege are certain or

that they are great.

8It is true that this Court’s formulation of the stay

criteria in Washington Metropolitan Area Transit Authoritv v,

Holiday Tours. Ingc., 559 F.2d 841 (D.C. Cir. 1977), permits
issuance of a stay in special situations when there is a high

degree of probable success and some irreparable injury. 559 F.2d
at 842. However, that formulation by no means relieves a movant
of the neceesity of showing irreparable injury brfore a court can
grs..t the extraordinary remedy of a stay.

10



For example, no conceivable injury is done the
petitioners by the NRC’s having granted LILCO a partial exemption
from the reguirement that holders of operating licenses carry at
least 1.06 billion dollars of insurance to provide funds for
onsite decontamination and stabilization in the event of a
nuclear accident, Such an exemption does nothing to prejudice
the Commission’s NEPA review of decommissioning, since the
incrurance can be guickly and inexpensively reinstated. Moreover,
tne 337 million dollars worth of insurance that LILCO still is
required to carry is fully adeqguate to provide funds for onsite
decontamination and stabilization in the event of any accident
which could occur at Shoreham under current conditions and
legally permissible activities.® OCn this latter point, the
petitioners give tl.e Tourt absclutely no reason to second-guess
the agency's exper. judgrment about what accidents can reasonably
be considered possible at Shoreham now.

In sum, staying this exemption pending review would add
to the expense of maintaining Shoreham, without any gain
whatsoever to the gquality of the NEPA review of an application to

decommission Shoreham,

9Under the Confirmatory Order which the petitioners are
asking the Court to review, see Petition at 1-2, LILCO may not
refuel the Shoreham reactor without the NRC’s permission. The
partial evemption from the insurance requirenent is explicitly
concditioned on the defueled state of the reactor. See 55 Fed.
Reg. 18993, 18994, col. 2 (May 7, 19%0) (Attachment 3 and Pet.
Ex. 96).

11



Virtually the same conclusion must be drawn with regard
to a stay of any of the other actions that the petitioners seek
to stay. The irreparable injury the petitioners allege threse
actions would cause is in no way certain, For one thing, no
certain harm can attach to these actions because, as we show in
the next section, all still are under consideration and none is
yet effective.

Moreover, even if these actions become effective, the
petitioners have made no showing that the actions will present
any increased risk to public health and safety. For instance,
the staff has proposed amending LILCO’s license to permit it to
cease its offsite erergency planning organization. 55 Fed. Reg.
12076, 12077, cel. 2 (March 30, 199%0) (Attachment 5 and Pet. EX.
81). As part of the basis for this amendment, the staff .as
proposed a finding that, with Shoreham defueled, ”"the cessation
of offsite emergency preparedness activities will not increase
the risk of radiological exposure to the offsite general public”
even in a ”"worst case” radiological accident postulated by the
staff. JId. at 12077, col. 2. The petitioners only make
unexplained assertions to the contrary. See Emergency Motion at
6.10 They do not even attempt to show that the staff has ignored

some relevant accident scenario.

10The petitioners may be arguing that possession of a full
power operating license requires an offsite emergency response
organizaticn and that in the absence of such an organization,
public health and safety is at risk. That might be true if
(Footnote Continued)
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It is far from certain that the exemptions or
amendments that the NRC has given LILCO, or contemplates giving,
would, even when taken together, be great enough to prejudice a
NEPA analysis against full power operation and in favor of
decommiseioning. As recounted in the *Background” above, it is
the Commission’s stated aim to assure that such prejudice does
not occur.

As in No, 89%-1633, the petitioners offer only
speculation as the basis for their claim of prejudice. They
speculate that full power operation is a reasonable alternative
to be considered under NEPA even though it would appear that
under the agreement between LILCO and New York, neither party can
legally cperate Shoreham. They speculate that the cost of
returning Shoreham to readiness for full power would tilt the
NEPA balance toward decommissioning.ll And they speculate that
the Commission would deny an application to decommission scolely
on the grounds of a showing of the environmental superiority of
operating Shorehan,

Nowhere in all this speculation is there any “certain
and great” measure of the allegedly prejudicial costs of
returning Shoreham to full power operation. It could be said

with greater certainty than the petitioners muster for their

(Footnote Continued)
Shoreham were presently authorized to operate, but it is not.

See note 9.

llThis speculation does not do credit to their claims for
the environmertal superiority of full power operation.

13



claim of prejudicial costs that the only effect of their
preferred course would be to increase the cost of any alternative
for the ultimate disposition of Shoreham. For example, to be
effective the fines the petitioners would have the NRC assess
against Shoreham, see, ©¢.9,, Emergency Motion at 4-5, must exceed
the costs of maintaining Shoreham ready for full power operation.
These latter costs in turn probably would exceed the costs of
returning Shoreham to full power operation from its defueled,
preserved, and partially staffed condition.12 There is a
considerable lack of econcimic realism in the petitioners’

approach, 13

2. Likel.hood of Success

a. In the absence of any showing whatever of
irreparable injury, the Court need not even reach the guestion
whether the petitioners are likely to succeed on the merits of

their petition. Moreover, to the extent that the petitioners’

12The petitioners do not list among the actions they seek to
have stayed the NRC’s April 5, 1990 Confirmatory Order
(Attachrent 2) requiring that LILCO have NRC approval before
returning to operation, but by arguing that this Order too causes
irreparable injury, Petitioners’ Memorandum at 13, n.19, they
suggest that they would welcome a stay of it also. However, a
tetter case could be made that they would suffer irreparable
injury if this order were stayed than that they would if it were
not, for it is not in the interest of public health and safety
for Shoreham to be able to resume operation without NRC approval.

13Moreover, even if the petitioners have somehow shown that
the NRC’s actions entail a “certain and great” prejudice to the
NEPA analysis of decommissioning Shoreham, the petitioners have
not shown that this harm is “certain and great” with respect to

them.
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(Attachment 1 and Pet. Ex. 84) and what the petitioners view as
14 separate licensing actions relating to Shoreham aoproved by
that document. The petitioners regard SECY-90-84 as “a final
order by the Commission”, See Petition at 1 and Memorandum in
Support of Emergency Motion at 3. But the petiticners grossly
misconstrue the nature of SECY~-90-94.

Ne SECY paper can ever constitute a final agency order,
for the simple reason that a SECY paper is always a gtaff
document to the Commission, Such a paper at most proposes final
agency orders, which then may be adopted by the Commission
through the device of a *Staff Reguirements Memorandum® (*"SRM*).

In particular, SECY-90-84, on its face is a status
report which proposes not 14 but only two agency actions, see
SECY~90~-84 at 5 (Attachment 1 and Pet. Ex. 84), and only one of
these would be final, namely the confirmatory order, see jd.,
Enclosure 3 at 1, and it is not clear that the petitioners are
even seeking a stay of that corder. See note 12. The other
proposed action is explicitly not final because it is merely the
staff’s proposed draft of a Federal Register notice proposing an
amendment to the Shoreham license and inviting comment on the
staff’'s proposed determination that the amendment does not
involve the consideration of any significant hazards. By an SRM
dated Marc* 27, 1990 (Pet. Ex. 77), the Commission approved only
the staff’s two recommendations in SECY-90-84. But not even that
approval makes the proposed amendment final agency action.
Although the comment period has closed, the determination that no

significant hazards are involved has yet to be made.

16



As for the other actions discussed in SECY-50-84, none
is final. 1Indeed for one of them, namely, "reguest for a
defueled operating license”, the staff has yet even to develop a
position, See SECY-90-84, Enclosure 1 at 3 (Attachment 1 and

Pet. Ex. 84).14

3. Harm to Other Parties

A stay pending appeal will put in Limbo for months to
comelS the NRC’s carefully considered, ”"middle ground’, approach
te the decommissioning of Shoreham, fercing expenditures on LILCO
which, though very likely considerable, will have no significant
effect on the viability of any alternative the Commission may
consider in its NEPA review of an application to decommission

Shoreham.1é How considerable those expenditures may in fact be,

liThe petitioners also argue that the agency de facto has
taken final action on the petitions for enforcement action which
they filed with the agency last year and which were the subject
cf the first lawsuit they brought before the Court. See
Fetitioners’ Memorandum at 3-4, To the contrary, not only has
the agency not formally issued a final decision in response to
those lengthy petitions, as noted above at 6 the agency has yet
to resolve how to respond to all the NEPA issues raised by those
petitions.

15The petitioners have asked the Court to expedite their
appeal, Petition at 4, but they have not provided the “strongly
compelling reasons” Section VIII.B of the Court’s Internal
operating Procedures requires for expedition. Nonetheless, the
respondents are willing to brief the issues in this case on any
schedule the Court may deem appropriate.

l€Moreover, if the petitioners are in fact seeking a stay of
the NRC’s Confirmatory Order, see n, 12, they raise the prospect,
however remote, of harms made pcssible by Shoreham’s being
returned to operation without the approval of the NRC.

17



L1LCO, which is intervening in this litigation, can best
calculate for the Court. We simply note two things:

First, LILCO can provide the Court with some reasonable
estimate of the ecoromic cost to it of a stay, but the
petitioners, in neither of the lawsuits they have brought, have
been able to articulate either the probability or the extent of
the harms they have alleged.

Second, the petitioners’ arguments that economic harm
to LILCO is not cognizable under either NEPA or the Atomic Energy
Act, see Emergency Motion at 6, are without application in the
circumstances of this litigation. The agency is in no way
proposing to plead economic burdens to strip NEPA of its

importance, or to define or redefine adequate protection.

4. The Public Interest

The public interest is best served by permitting the
agency to continue, pending judicial review, an appreoach which
has thus far avoided, and promises to continue to aveid, both an
extravagant expenditure of funds to maintain Shoreham fully ready
for full power operation, and any prejudicing of the treatment of
any alternative, including full power operation, which the
commission may decide to consider in its environmental review of
an application to decommission Shoreham. No purpose is served by
a stay pending review except to add the cost of maintaining
Shoreham ready for full power operation pending review to the

cost of the ultimate disposition of the plant.

18



CONCLUSION
For the foregoing reasons, the Emergency Motion for a
stay should be denied and the petition for review dismissed

ingofar as it seeks judicial review of actions which have not yet

become final agency actions.
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