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P1-37, White Flint
FROM Carolyn F. Evans %‘/
Office of the GeneYal Counsel
SUBJECT: DOCUMENTS COMPRISING REGULATORY HISTORY
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The enclosed documents comprise the regulatory history of
proposed rule 53 FR 45768, and have been separated for placement
in the PDR and Central Files. Documents 1 through 26 are to be
placed in the PDR. Documents 27 through 31 are to be placed in
Central Files only.

If there are any guestions about these documents, please feel
free to contact me on extension 21632,

Thank you for your assistance.

Enclosures:
As stated
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ADDREISES: Ma il written comments o represent all employees dunng an NRC
- L ]

NUCLEAR REQULATORY
CUNMMIBSION

10CFR Part 19

Seguestration of Witnesses
nerview ed Under Subpoens

Aaamey: Nuclear Regulatory
Commigsion
ATTON: Proposed rule

SMMAR . The Nuclear Regulatory
Commission (NRC) is proposing to
d.end 118 reguiations (0 provide that all
persons compelied 10 appesr before
NRC representatives under subpoens in
CORNECLION wWilh an agency investigation
and their counsel if any) shall. unlecs
otherwise suthorzed by the NRC
official conducting the investigation, be
sequentered from olher interviewess (o
ihe same investigation. The proposed
RCLON 18 necessary because the NRC
has encountered dulficulties in
conducung inverugative interviews (o
&0 atmosphere [ree of outsiue
Wiuences. The proposed rule is
intended to clanfy and delineste the
nghte and responsibilities of the agency,
Dlerviewees and liosasees during the
fduct of agency investigations &nd
intpections. The proposed smendments
414 not expecied 10 have any sconomic
impact on the NRC or its licensess
BaTRE: Commen! period expires Jandary
101988 Comments received after this
Gate will be connidered il it is practical
10 40 s0. but the Commissior. cen only
trsure considerstion of those comments
feceived on or before that date

Secretary US Nuclear Regulatory
Commussion Washington. DC 20838
Atiention. Dacheting and Service
Branch

Deliver comments to: 2120 L Street
NW. Washungton. DC. between 7.30
am. and 415 pm. Monday through
Frday

Commenits received may be examine?
ot the NRC Public Document Room st
120 L Sweet NW., Washington, DC
FOR FURTHER INFORMATION CONTALT:
Carolyn F Evans. Office of the Geners|
Counsel US Nuclear Regulatory
Commission. Washington, DC 20858
teiephone (307) 492+18032
BUPPLANENTARY INFOANMATION The
Commussion s aware of the ~onfusion
WhA! has snaen regarding who can
attend invesugelive interviews of
individuals whica are conducted by
NRC inspectors of investigators. See
eg. Mewropolitan Edison Company
"Three Mile Inland Nuclear Station, Us
1) LBP<&2-348. 18 NRC 918 99002
(1982) [discusses the question of
whelher an interviewee may have &
representative of company mansgement
preaent gunng investigative interview)
AS 8 general matier, & person has & righ!
10 be sccomparued by counsel or any
other individual the person desires
during & voluntary interview hy NRC
representatives. /d. The investgator
may either accept the individual s
conditions for submitting to the
voluntary interview or decling the
interview. However absent & subpoens
no person is required to submit 1o an
NRC interview. Thus. to the extent the
existance and scope of one s right to be
sccompanied by counsel or other
representative becomes an issus. (1 18 0
\he context of an interview compelied
by sdministrauve subpoena issued
pursuant to 42 US.C. 2201(¢). In these
cabes. section 8(s) of the Administrative
Procedure Act (APA) § US.C 538(b),
provides that! the interviewee “is
entitied 10 be sccompanied. represented,
and advised by counsel or. if permitied
by the sgency. by other qualified
represeniative.”

Quesuons conceming the scope of an
interviewee s right to be sccompanied
by counse! or others, born out of the
absence of clear Commission policy on
the iesue and the lack of clearly
developed judicial guidelines. have been
raised in sasentially three ways Fimst in
seVErAl (NslANCES. a0 INlerviewes )
employer has sough! to arrange for a
management representative 10 attend
NRC interviews of i1s employees
Second. the cmployer has provided
corporste cou sel either ynilaterally or
with the sgreement of the employee. 10

P P ?

interview. Third, an emplover has
offered 10 provide its empioyees free of
Gharge. non-corporate counse! initaily
selecied by menagement of
ingependently retained by the individuas
emploves

Where interviewee 4 & memper of the
employver s corporste control group. the
presence of corporate counsel a! ar
NRC interview 1. excep! 1
extraordinery circumsiances
objectionable Simiiarly the fact tnat ar
employer has agree 10 pay the 1208 ol
employee selecied. non-comorale
counse! showid peneraiiy be ol r
concem (o Lhe INVESLIgaLIVE slall yniess
the fee reimbursement agreemen!

fsce o in CPRrBLION, SC'Y 3V AT iMDroper
restraint on the empioyes s po'ential
candor Mowever where corporels

counsel seeks to represent not
mansgement employees during an NRC
INVERLIgAtION OFr where the empiov e
effectively selecs the ¢rm;
corparste counsel the potential for
conflicts of interest among counsel s
multiple clients in responding fully and
candid!ly 1o the inguines of the apenre:
and the potential impairment to the
efficacy of the NRC investigation
become & paramount concem

In most cases atiempts ‘0 interiect a2
COFPOraLe Presence into investgative
interviews of the non-management
employees of 8 Licensee or appiicar
have been sa.isfactorly resoived
through negotiation between company
mansgement and NRC stall However
such ad hoc negotiations have led !
unnecessary delay in completing NRC
investigations. in order 10 clearly
delineate the rights of individual
interviewees, the legitlimale inlersis of
the company or licensee. and the
responsibilities of the NRC 10 ensure the
public health and salety the Commision
Delieves (i appropriate 10 annount
general guidance 10 be foliowed in this
aren

The Commission balieves as & matter
of policy that investigative intervisws
should be conducted i an atmosphers
free of outside influences. The
Commission s sware tha! manageme
has o legiumate interest (n NRC
inspecuons and investigations in order
0 detect and correct any violations of
NRC regulations. Moreover sirce ¢
policy of the Commission s to hold the
Licenses or applicant Liable for the acts
and omissions of its employees and
contractors, the licensee or applicar
normally has ¢ corporste or financie
intars! in the outcome of the
investigation. Nevertheless. the
Commission believes tha! the purpose o,
I8 inspections and invesligations
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protec! e pubbE health and salety by
gentiy'\ng unskie practices and
oot ons0f Comm 5100 regulsLONS
and (he ALCTINC Loergy Act) and s
o8t ensumng the integrry of the
ey o factual Bndings and reguislory
velugiong from such offory would be
Wit served DY pxuuding o persons
m he miervew except for the
Lrviewes § counsel
ases where dual represenial on
vwie e Commission believes thal
“e PAF
¢ lar e interViewes migh!
¢ warmanied Where Fe peraon heing
sieviewed chooses 10 be represenied
L r the licenses of applicant
erenit potential for 8 conflict of
grest and impairment of the NECH
ssugauon exists. The Commission
wCOgnILes howevetr. Lha! the sliomey
it ally represent m pie ciieny
ve of she fully discioses the polentia
anflict 10 the clients and they
dividusiy sesent 10 the mulliple
seprinninn. Suah disciosure between
ounsel and coen! does ROt BIWAYS
sumunate of reduce the nberent
polential that the multiple
spreseniation could (ot of iImpede
he Commussion § invesugalion vl
represeniation of both Lhe interviewee
And Whe LLcetisee Of Epplicant could
permut the subiect ol the investigation o
sam through sounsel, the direcuon and
scope of the investigation. The subtect
ouid then take steps Lo structure he
fow of nformation 1o the NRC or
stherwise impede the Investigation
Adeed (1 Lhres recent Cabes wiare Lhe
mpany offered (14 own attormey 10
solential witnesses he pliomay sialed
crat 1o any nterview Lhat he woukd
tiale 10 the company &l Lbat 100k Dlace
fhe nlarviews. This produces o
nharen! coercian on the INlerviewes not
o reves 10 the NRC information that
polentially detmenial 10 his employer
Moreovet. should the apgency official
conducling \he Wnvestigation delerming
hat an oifer of confidentiality 10 a0
nerviewes (8 warranied, (he purpose
'ar conlidentality could be undermuned
Lnply by (he presence of counsal who
represenis olher WLarviewess or Lhe
tubject of the Wnvestigation
For (hese reanons, he Commission
believes tha! dusl represeniation conid
srove detmmental 1o NRC investigations
Accoringly the proposed rula provides
hat where the agency official
conducung \he Wovesugation determines
tfer conauitation with the Office of the
Caners) Counael that there 8 &
Asanabie basie 10 believe that the
tttendanca of & particular sttomey
mghl prejudics, lmpede, or lmpair the
HYesligauon by resson of that

B cOuUnMe)

sen DY

sttorney o Qusl representation of other
interests, the partioular sttomey may be
excluded trom the interview The
proposed rule hurther provides that
Where 40 (NIEMTEWSE § COuUnsel s
exgluded and the interviewes i BOL
g ven reasonable pnor notice of an
ntent 10 exclude counsel the interview
may be delayed ot the intemviewee §
optien for & ressonable penod 1o permil
the retention of other counsel. The
ressonable pnot notice standard
niempiates alfording the interviewee
sient vme b advance of his/her
FIeMVIEW 10 MLRIN W gounsel. ¢.§.
ane week. The Commussion believes
hat the interest in ensumng \ne hewith
and salety of the put hrough
¢ reguintory

gorous probing of
slations uatifies the somewhat minor

burden on an individusl s nght 1o be
accompanied by ¢ parucuar tounaset
Several district courts have upheld an
aREncy § power 10 exciuds & winess
attomey (rom a0 (nvestigative inlerview
where (he aHOMmey §i80 represeniad he

persol wider wivestigation See L'nited
Sictes v Steel 230 ¥ Supp. 878 (SDNY
19881 Torras v. Strod/ey. 103 F Supp
*17 IND Ga 1082) United Siotme v
Smith 87 F Supp. 290 (D. Conn 1048)
One cireuil court considenng e (ssue
however reversed 8 district count
decigion that beld the lnternsl Revenue
Service could deny & Lhird party withess
the nght 1o be sccompanied by counsel
for the Waxpayer under invesugelion
Backer v. Commussioners of Iniernal
Revenuve 278 F .24 141 (5th Cir. 1980)
That court. however. which indicated
that & witness has & right 1o the counsel
sf hus choice. did not decide whether
that nght could be Limiled Or . Jerwise
quslified through formal rule-making
procedures. Two other cirow! coun
decisions. involving the Securities and
Exchange Commission » sequestration
rule. have ais0 indicated that the
ierminology of § US.C 585(s) means
counse! of one's choice. SEC v. Caapo.
833 F24 7 (D.C Cir. 1978) SEC v
Higash:. 380 F 24 550 (9th Clr. 1088}
Both of those courts. however, indicaed
that thare could be circumalances whare
an sttorney could be barred from e
intarview. allbhough (t could not be done
wnder the lacts of those casen.

With this guidancs it wund. the
Commission realizes U | 5o absolute
critera can be established for
determuning when (e NRC may oxclude
AD IDlerviewss ¢ AlLD where (the
stiornay (b elso counsel for the hosnses.
spplicant, or ather orpaiizabon undar
investigation The Commission belves
however. that dusl represenation of
nterviewses and ticensees showld be
prevented wherever Clroums Ances

roguire Whis. AR SpProprate Rus wou
grant the NRC office conducting \he
nterview the discrelion 10 delermine
whether the sttomey should be allowed
10 stiend the nterview Some lecior
which in conjunctian with other
circumstances may jusufy exclusion
include (1) Whether the company under
MVestEALON suggesied Lhat Lhe witness
empioy the partcwar ¢ seland »
paying the fee: (2) whether there ght
be o divergence of nterest between he
withiess and the company unknown 1o the
witness such that the watness mght o ot
want the attomey 10 be present || he
were sware of the divergency of
nterest (3] whet the invesi:gation
could be prejudiced U the stiomey 9
sllowed 10 atiend the interview (he
grester the potentiel prejudice the

sier the case for excluding The
actors 10 consider in favor of sllowing
the stiomey 10 be present include 1)
Whethet there 18 LitUe or no Giversity of
nierest hetween the witness and he
entity beng invesugated so that an
nterview of the witness would \n eilect
practically be an interview O \i¢ persun
or company under mvestgauon (3
whether the nature of the case makes !
unressonable to insist that the witness
have separaie counsel and 1) whether
there has been any showing of potent al
prejudice to the investigation by
sllowang the sttorney 1o be present

Loviromenia! lmpact Categoncal
Exclusion

The NRC has determined that this
proposed rule s the type of sction
described \n categoncal exclumon 10
CFR 81.22(¢)(1). Therefore. neither an
enVIrORMental impact slalement nor &0
environmantal assessment has been
prepared for this purposed rue

Peperwork Reduction Act S lement

This proposed rule contains ne
information collection requirements and
therefore s 0ot sublect to the
requirementa of the Paperwork
Reduction Act of 1980 (¢4 U S C 2501
)

Regulaiory Analysis

The APA affords individuais
compelied 10 submil 10 agency inauiry
undsr subpoena the nght 1o be
accompaniad by counsel or other
representative of choios S U S C. 558(b).
Questions concerning (he scope of thus
right have arisen (o (he comiex! of NRC
(nvesugative Interviews of Licensee
employees and the presence of ouwide
influences which often undermine he
process. These owinde influences have
essentially arises is one of rwe ways
Firsl 40 (DIAFYIEwes § SmpLOYEr Das
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sought \p arvange fr & mansgement
represeniaUve (0 stiend agency
wterviews of i employess. Second. an
employer has provided corporsie
counsel either unlsterally or with the
agreement of employwes. 1o represent 4l
employees durng NRC nterviews

Thurd an empioyer has offered 10
provide (s employees free of charge
non<corporete cownsel. either selected
ny the emplover of iINGividuslly retained
by e employee Where Loenses
proviaes corporate COUNSE! OF seiech)

he (HIEPVIEWEES BON-COrPOrate COUNndeE
the potential for conflicts of interest
among counse! § multipie chenis ur
responding fully and candidly to agency
NQUILY DECOME & )0 Concem
Cuidance s requred in Lthis ares
because RTIEMPLE 10 rESOIVE muUltipie
PEDIESENIALION (EUEN ON &N 4d hoo banis
have led 10 unnecessary delays in
compleung invesugations. The foregoing
discussion consttutes Lhe regulatory

anaiysis (or Qus proposed

Reguletory Paxibliity Cartification

In sccordance with the Regulatory
Flexibility Act of 1080 8 US C 808(b)
e Comumussion hereby cerifies Lhat
this rule. |f promulgated would not have
s significant economuc impact on &
sudstantial nutber of smell entities. The
proposed rule. whuch simply sets forth
the nghts of Licanses employees wnd
cther ndividuals who are compelied to
sopeat before NRC representatives
under subpoens. would have ne
ugnulicant economic unpact on »
' snlal number of small entities

BackAl Analvee

The NRC has determined that the
bechfit ruie. 10 CFR 50108, does not
tpply 10 this proposed rule. Therefore. &
backfit analveis 1 not required because
these amendments do not involve any
provisions which would impose backfits
a8 defined in 10 CFR 8010800 )(1)

List of Subjects in 10 CFR Part 18

Eavironmental protaction, Nuclear
materals. Nucieat power plants and
reactors. Ocoupavional sefety and
health. Penalty, Radiaton protection,
Reporting and recordkeeping
requirements. Sex discrunination

For &ie reasons set out in the
preamble and under the suthority of the
Atomic Energy Act of 1084, a4 amended.
the Energy Reorganization Act of 1974
s amended. and 8 US.C 852 and 852
the NRC (s proposing 1o adop! the
{:;nowm‘ smendments to 10 CFR Pant

The authomty citation for Part 10
continues 1o read as follows

Authority Secs 53 € 61 100 104, 181 108
8 500 B0 B0 B0 B0 BD7 AL AN e

e A e T S SRS (AR i e

smanded. st 20 5 501 404 o0 amended
QUSC 2073 200 1111 2138 I 2an
G206 LIAZ) sec BN B BL VA @
emended (42 LU ST MM Mb L 98N, s
1002 St 2081 (2 USC w81

For the purposes of sec 229 88 Sl 9580
smended (42 USC 2273 441811 (0) o)

g and (¢ s 19 123 a20 (pued under sec
1010 88 Siat Db ot amended W USC
AN and §0 1013 and 10 1408 0w inbued
woer e 1810 & Siat 850 00 amanoed (W2

8.C 23 ic

2 The tiue of Part 19 10 revised 10 read
o follows

PART 19=NOTICES, INSTRUCTIONS
AND REPORTS TO WORKERS,
INSPECTIONS AND INVESTIGATIONS

3 Secton 101 s revised 10 resd &
follows

L1eY Foposs

The regulstions i this pert establish
reguirements for notices. instryclions
and reports by Licensees 10 individuals
PATULIPE WY Wl b v & éb and
opuons avaiable 1o these individuais in
sonnectuon with Commussion
inspections of liceniees 10 ascertain
compliance with the provisions of the
Atomic Energy Act of 1054, as amended
Tite U of the Energy Reorganization Act
of 1974 and regulations orders. and
Licenses thereunder regarding
radiological working conditions. The
reguletions in this part also establish the
rights and responsibilities of the
Commussion and individuals during
interviews compelied as part of agency
NepeCUOnS Of INvestigations pursuant 1o
Section 181¢ of the Atomic Energy Act
of 1954, #s amended. on any matter
within the Commission's junsdiction

4. Section 19.2 1s revised 10 rend a8
follows

§ 183 Boope

The regulations in this part apply 0
sl persons who receive. possess. use, or
transier materal Lcensed by the
Nudlear Regulatory Commussion
pursuant tu the regulations in Parts 30
through 38, 40, 80. 81, or Part 72 of this
chapter. including persons licensed Lo
operaie ¢ producuion or yulization
facility pursuant 1o Part 50 of this
chapter and persons Licensed 10 possess
power reactor spent fuel in an
independent spen! fuel storege
installatuon (18FS) pursuant to Part 72
of this chapter. The regulstions
regarding (nvesugative interviews of
individuals apply 10 all investigations
within the junsdiction of the Nuciear
Regulstory Commission other than those
involving NRC employees or NRC
contraclors

8. 1n § 10.3. remove the alphabetical
designators. rearrange deflinitions in

e

slphabetical order and insert the
definition for sequestretion in the
slphabetical sequence (0 rend o
follows
§ 153 Defrvbions
Secuestration’ means Lhe sepali
of multiple withesses {rom sach other
during the conduc! of investigative
merviews. And the extiunior punise
who (1) represet s
interviews of other wilnesses 0r who |
represenis Lhe employng entity ol ihe
Witness of managemen! pers
the tnterview of that w
represeniation ol
impedes A0 ARENCY INVESL§E r
6 New § 19018 s addes
follows

nnel (rom

ness when s

feac

1008 Beguestretion of withesses end
O -

(s Ar e a
person &1 &N INErVIEw QUnng AN egel
verupauon may be sccompanied
represenied. aL0 advised Dy counse
his of her choice Proviged howeve!
LAt 8L WALREARES ADAL DE Bryuls vt
and uniess permitted in the discretion of
the official conducting the investga
no Withess Or counsel accompany ing the
withess (including counsel who a8
represents Lhe person or emp oy ing
entity that is the subject of the
investigation) shali be permitied 'o be
present dunng \he examination of any
other withess called in such proceecing

(b) When the agency officia
conducting the (nvestigation aelermines
after consultation with the Office of the
Geners! Counsel that & reasonabie
basis exists 0 believe tha! the
invesugauon may be obsirucied
impeded of impaned. either directiy of
indirectly by an attomey §
representation of more than one wiiness
or by an slomey § representation ol a
withess and the employing entily of (he
witness. the agency official may prohibit
that attormney from being present Suning
the interview of any witness other 17
the withess on whose behall counse
first appeared in the investigaior
proceeding. To the extent practicabie
and consistent with the integrity ol the
investigation. the stiomey wiii be
advised of the reasons sunporiing
decision to prohibit his or her
representation of more \han one
interviewee dunng the invesige

(¢) Where 8 person s counsel s
excloded under paragraph
section from his or her interview and the
person is NOL provided ressonabie pror
notice of an inten! 1o exciude couns
the interview shall ot the perscny

e AR famre o e

-

an

b) ol this
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NUCLEAR REGULATORY COMMISSION
10 CFR Part 19

Seovestration of Witnesses Interviewed Under Subpoena
AGENCY: Nuclear Regulatory Commission.

ACTION: Proposed rule,

SUMMARY: The Nuclear Regulatory Commission (NRC) 1s propesing to amend its
regulations to provide that all persons compelled to appear before NRC
representatives under subpoena in connection with an agency investigation (ang
their counsel, if any) shall, unless otherwise authorized by the NRC official
conducting the investigation, be sequestered from other interviewees in the
same investigation, The proposed action is necessary because the NRC has
encountered difficulties in conducting fnvestigative interviews in an
atmosphere free of outside influences, The proposed rule 1s intended to
clarify and delineate the rights and responsibilities of the agency,
interviewees and licensees during the conduct of dgency investigations and

inspections. The proposed amendments are not expected to have any economic

impact on the NRC or its licensees,

DATES: Comment period expires January 10, 1989, Comments received

after thic date will be considered 1f 1t is practical to do so, but the
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Commission can only assure consideration of those comments received on or

hefore that date,

KDDRESSES: Mail written comments to: Secretary, U.S. Nuclear Regulatory

vinssion, washington, DC 20556, Attentiun: Docketing and Service Branch,

Deliver comments to: 2120 L Street, N.W,, Washington, DC between 7:30 a.m, and

4:15 p.m., Monday through Friday.

Comments received may be examineg at: the NRC Public Document Room at 2120 L

Street N.W., Washington, DC.

FOR FURTHER INFORMATION CONTACT: Carolyn F, Evans, Office of the Genera)

Counsel, U.S. Nuclear Regulatory Comnmission, Washington, DC 20555, telephone:
(301) 492-1632.

SUPPLEMENTARY INFORMATION: The Commission is aware of the confusion that has
srisen recarding who can attend fnvestigative interviews of individuals which

¢re fenducted by NRC inspectors or investigators, see, e.9., Metropolitan

-

ronany (Three Mile [gland Nuclear Station, Unit 1), LBP-82.34B, 15

o vl 990-93 (1982) (discusses the question of whether an interviewee
. representative of company management present during investigative
“eemamviov), As a general matter, & person has a right to be accompanied by

e ot ety other individual the person desires during a voluntary

interview by NRC representatives, Id. The investigator may either
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iccept the fndividual's conditions for submitting to the voluntary interview or
decline the interview, However, absent & subpoena, no person 15 required to
submit to an NRC interview. Thus, to the extent the existence and scope of
one‘s rioht to be accompanied by counsel or other representative becomes an
issue, 1t 15 1in the context of an interview compelled by administrative
subpoena 1ssued pursuant to 42 U.S.C. 2201(c). In these cases, Section 6(a) of
the Administrative Procedure Act (APA), 5 U.S.C. 555(b), provides that the
interviewee "is entitled to be accompanied, represented, and edvised by counse)
or, if permitted by the sgency, by other qualified representative,”

Questions concerning the scope of an interviewee't right to be eccompanied
by counsel or others, born out of the absence of clear Commission policy on the
issue and the lack of clearly ceveloped Judicial guidelines, have been raised
in essentially three ways. First, in several instances, an interviewee's
employer has sought to arrange for a management representative to attend NRC
interviews of its employees, Second, the employer has provided corporate
counse), either unilatrrally or with the agreement of the empioyee, to
represent all employees during an NRC interview, Third, an employer has
viTered to provide 1ts employees, free of charge, non-corporate counsel
mitially selected by management or independently retained by the individual
employee,

Where the interviewee 1s a member of the employer's corporate contro)
group, the presence of corporate counsel at an NRC interview is, except in
extraordinary circumstances, not objectionable, Similerly, the fact that &n
employer has agreed to pay the fees of employee selected, non-corporate counsel

should generally be of no concern to the investigative staff unless the fee
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revmbursement agreement, on 1ts Tace or 1n operation, acts as an improper
restraint on the empioyee's potential candor. However, where coroorate counse)
seeks to represent non-management employees during an NRC investigation, ur
where the employer effectively selects the employee's non-corporate counsel,
the potential for conflicts of interest among counsel's multiple clients in
responding fully and candidly to the inquiries of the sgency and the potential
impairment to the efficacy of the NRC investigation become o paramount concern,

In most cases, attempts to interject a corporate presence into
investigative interviews of the non-management employees of a 1icensee or
applicant fiave been satisfactorily resolved through negotistion between company
management and NRC staff. Mowever, such ad hoc negotiations have led to
unnecessary celay in completing HRC investigations. In order to clearly
delineate the rights of indivioua) Interviewees, the legitimate interests of
the company or licensee, and the responsibilities of the NRC to ensure the
publfc health ang safety, the Commission telfeves 1t eppropriate to announce
general guidance to be followed in this ares.

The Comnmission believes as a matter of policy that investigative
interviews should be conducted in an atmosphere free of cutside influences.
The Commissfon is aware that management has a legitimate interest in NRC
ispeciions ang investigations in order to detect and correct any violations of
NRC regulations, Moreover, since the policy of the Commission is to hold the
(1censee or applicant liable for the acts and omissions of its employees and
contractors, the licensee or applicant normally has a corporate or financia)
interest in the outcome of the investigation, Nevertheless, the Commission

believes that the purpose of 1ts inspections and investigations (to protect the
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public health and safety by foentifying unsafe prectices and violations of
Commission regulations and the Atomic Energy Act), end 1ts interest in ensuring
the integrity of the agency's factua) findings and regulatory conclusions from
such efforts would be better served by excluding all persons from the interview
except for the interviewee's counsel,

in cases where dual representetion 1s an fssue, the Commitsion believes
that exclusion of the particular counsel chosen by or for the interviewee might
be warranted. Where the person being 1ri rviewed chooses to be represented by
counsel for the licensee or applicant, an inherent potentis] for & conflict of
interest and impairment of the NRC's fnvestigetion exists, The Commission
recognizes, however, that the attorney can ethically represent multiple clients
1f he or she fully discloses the potentia) conflict to the clients and they
Individually essent to the multiple representation, Such disclosure between
counsel and client does not &lways eliminate or reduce the inherent potentia)
that the multiple representation could impair or impede the Commission's
investigation, Dual representation of both the interviewee and the Yicensee or
applicant could permit the subject of the investigetion to learn, through
countel, the direction and scope of the Tnvestigation. The subject could then
teke steps to structure the flow of information to the NRC or otherwise impede
the investigation. Indeed, in three recent cases where the company offered its
Own attorney to potential witnesses, the attorney stated prior to any interview
that he would relate to the compsny a1l that took place in the interviews,
This produces an inherent coercion on the interviewee not to revea] to the Wpr
information that fs potentially detrimental to his employer. Moreover, should
the agency official conducting the investigation determine that an offer of
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confidentfality to an interviewee 1s warrantee, the purpose for confidentiality
could be undermined simply by the presence of counse) who represents other
interviewees or the subject of the investigetion,

For these ressons, the Commission belfeves that dua) representation could
prove detrimental to NRC investigeticns, Accordingly, the proposed rule
provides that where the sgency official conducting the investigstion determines
after consultation with the (ffice uf the General Counse] that there 1s a
ressonable basis to believe 'hat the attendance of & particular attorney might
prejugice, impede, or impair the investigation by reason of that attorney's
duel representation of other interests, the particular attorney may be excluded
from the interview. The proposed rule further provides that where an
interviewee's counsel 15 excluded and the interviewee is not given reasonable
prior notfce of an intent to exclude counsel, the interview may be delayed at
the interviewee's option for a reasonable period to permit the retention of
cther counsel. The "reasonsble prior notice" standard contemplates affording
the interviewee sufficient time in advarce of his/her interview to retain new
counsel, e.g., one week, The Commission believes that the interest in ensuring
the henlth and cafaty of the public through vigorous probing of possible
regulatory violations justifies the somewhat minor burden on an individual's
right to be eccompanied by a particular counsel,

Several district courts have upheld an agency's power to exclude a
witness' attorney from an investigative interview where that attorney also

represented the person under investigation, See United States v, Steel, 238 F,

Supp. 576 (S.D.N.Y. 1968); Torras v. Stradley, 103 F. Supp. 737 (N.D. Ge.
1952): United States v. Smith, 87 F, Supp. 293 (D. Conn, 1949), One cireuit




(7690-01)
le

court considering this issue however, reversed & district court decision that
nela the Internal Revenue Service could deny @ third party witness the right to
be accompanied by counsel for the taxpayer under investigation, Backer v,

commissioners of Internal Revenve, 275 F.2d 141 (5th Cir, 1960). That court,

“Onbver, which indicated that a witness has a right to the counse! of his
*hoice, did not decide whether that right could be Yimited or otherwise
quelified through formal rule-making procedures. Two other circuit court
dacisions, involving the Securfties and Exchange Commission's sequestration
rule, have also indicated that the terminology of § U.S.C. £56(a) means counsel

of one's chofce. SEC v. Csapo, 533 F.2d 7 (D.C. Cir, 1976); SEC v, Higeshi,

359 F.2d 550 (9th Cir, 1966). Both of those courts, however, indicated that
there could be circumstances where an attorney could be barred from the
interview, although 1t could iiut be done under the facts of those cases,

Kith this guidance in mind, the Commission realizes that no absolute
criteria can be established for determining when the NRC may exclude an
interviewee's attorney where the attorney 1s also counse) for the licensee,
applicant, or other organization under investigation, The Commission believes
hainin e thet Aunl representation of interviewees and licensccs should be
prevented wherever circumstances require this. An appropriate rule would grant
Lk el OTTICE conaucting the interview the discretion to determine whether the
eliviney should be allowed to attend the interview, Some fectors, which in
Lvliguiction with other circumstances may justify exclusion include: (1)

frrer the company under investigation suggested that the witness employ the
rarvicylar counsel and is paying the fee; (2) whether there might be a

diveraence of interest between the witness and the company urnknown to the
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witness such that the witness might not want the attorney to be present if he
were aware of the divergency of interest; (3) whether the fnvestigation could
be prejudiced 1f the attorney is allowed to sttend the interview, the greater
the potential prejudice the greater the case for excluding, The factors to
consider in favor of allowing the attorney to be present incluge: (1) whether
there is 1ittle or no diversity of interest between the witness and the entity
being investigated so that an interview of the witness would in effect
practically be an interview of the person or company under fnvestigation; (2)
whether the nature of the case makes it unreasonable to insist that the witness
have separate counsel; and (3) whether there has been any showing of potential

prejudice to the investigation by allowing the attorney to be present,

ENVIROKMENTAL IMPACT: CATEGORICAL EXCLUSION

The NRC has determined that this proposed rule is the type of action
described in Categorical exclusion 10 C.F.K. §1.22(c)(1). Therefore, neither
an environmental impact statement nor an environmenta) assessment has been

prepared for this proposed rule.

PAPERWORK REDUCTION ACT STATEMENT

This proposed rule contains no information collection requirements and

therefore is not subject to the requirements of the Paperwork Reduction Act of
1980 (44 U.5.C. 2501 et seq.)

REGULATORY ANALYSIS

The APA affords individuals compelled to submit to agency inquiry under

subpoena the right to be accompanied by counsel or other representative of



choice, vo.b, 505(b). Questions cencerning the scope of this right have

ariser the context ot NRC investigative irterviews of licensee Emp ioyees and

the presence of outside influences which  “ten undermine the process, These
outside influences have essentially arfsen in one of three ways. First, an

interviewee's emplover has sought to arrange for a management representative to

.

attend sgency interviews of 1ts employees. Second. an employer has provided

corporate counsel, eirther unilaterally or with the egreement of employees, to

represent all employees auriny NRC interviews. Third, an employer has of fered

to provide 1ts emp loyees free of charge, non=corporate counsel, either telected

by the employer or individually retained by the employee. Where )icensee

Proviges corporate counsel or selects the ‘nterviewees' non-corporate counsel,

the potential for conflicts of interest emong counsel's multiple ¢lients in

responding fully and candidly to agency 'nquiry become a major concern.

Guidance 1s required in this &rea Decause attempts to resolve multiple

representation issues on an ad hoc basis have led to unnecessary celays 1in

completing investigations., The foregoing discussion constitutes the reguiatory

andlysis for this proposed rule.

REGULATORY FLEXIBILITY CERTIFICATION

A"

il eccoraance with the Regulatory Flexibility Act of 1980, 5 U.S.C.

v the Commission hereby certifies that this rule, if promuigated, would

OL have & significant economic impact on 8 substantial number of smal)

entities. The propo

sed rule, which simply sets forth the rights of

of licenseep

employees and other indi “‘duals who are compelled to appear berore NRC




representatives unoer subpoena, would have n¢ significant economic impact on @

a1l number of small éentities,

\CKFIT ANALYSIS

NRC has determined that the backtit rule, 10 C 0,109, does not

this proposed rule., Therefore. a backfit enalysis 15 rot required

these amendments do not involve any provisions which would impose

ts defined in 10 CFR °0,109(a)()

1N 10 CFR PART 1f

‘ronmental protection, Muclear materials, Nuclear power plants and

react vetupational safety ana health, Fenalty, Radiation protection,

Reporting and recorcreeping requirements, Sex discriminatior

Lthe reasons

SEL Cut n the preamble and under the suthority of the

Ddauni = 3 s & ARka , ‘
Atomic Energy Act of 1954, as amended, the tnergy Recroenization Act or 1974,
a5 amenced, and $ U.S.C., 552 and o83, the NRC

1S proposing to sdopt the

ollowing amenadments to | CFR Part

REPORTS TO WORKERS:

- V . v‘
I [TONS

tation tor Part 19 continues to read as follows:

€8 Stat,
a5 amended

161b, 68 Stat,

€cUl(b)); ana §§ ¢ \@) are 1ssued under
amended (42 U.= 4

nn
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PART 1% «- NOTICES, INSTRUCTIONS AND REPORTS TO WORKERS;

INSPECTIONS AKD INVESTIGATIONS
3. Section 19,1 15 revised to resd as follows:

§ 19.1 Purpose.

The reculations in this part ectablish requirements for notices,
instructions, and reports by licensees to individuals participating in licensed
activities end options available to these individuals in connertion with
Conmission inspections of licensees to ascertain compliance with the provisions
of the Atomic Energy Act of 1964, as amended, Title 11 of the Energy
Reorganizatfon Act of 1974, and regulations, orders, and licenses thereunder
regarding radiological working conditions, The regulations in this part also
establish the rights and responsibilities of the Commission and individuels
during interviews compelled as part of agercy inspections or investigations
pursuant to Section 1€1c of the Atomic Energy Act of 1954, as amended, on eny

matter within the Commission's jurisdiction,

4. Section 19,2 1s revised to read &s follows:

§ 19.2 Scope.

The regulations in this part epply to a1) persons who receive, possess,
use, or transfer material licensed by the Nuclesr Regulatory Conmission
pursuant to the regulations in Parts 30 through 35, 40, 60, 61, 70 or Part 72
of this chapter, including persons Yicensed to operate a production or
utilization factlity pursuant to Part 50 of this chapter and person:. licensed
to possess power reactor spent fuel in an independent crent fuel storege
fnstallation (ISFSI) pursuant to Part 72 or this thapter. The regulations

regarding investigative interviews of 1. 4ividuals apply to 211 investigations
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within the jurisdiction of the Nuclear Regulatory Commission other than those
‘nvolving NRC employees or NRC contractors.
§o In § 19,3, remove the oliphabetica) designators, rearrange definitions in
dlphebetical order, and insert the definition for sequestration in the
aliphabeticea) sequence to resd &s fo)lows:

! 19;3 01'1"1t1°2'°

"Sequestration” means the separation of multiple withesses from each other
during the conduct of fnvestigative interviews, and the exclusion of counse)
who (1) represents one witness from the interviews of cther witnesses or who
(2) represents the employing entity of the witness or management personnel from
the interview of that witness, when such representation cbstructs, impairs, or

impedes an sgency fnvestigation,
- * . . *

6, New § 19,18 1s added to reed os follows:

§ 19,18 Sequestration of Witnesses and Counsel.

(8) Any person compe!led to appear in person at an interview during an
agency investigation may be sccompanied, represented, ang advised by counsel of
P16 or her choice; provided, however, that al) witnesses shall be sequestered,
“hu uitless permitted 1n the discretion of the official conducting the
investigation, no witness or counse! accompanying the witness (including
counsel who elso represents the person or employing entity thet 1s the subject
of the fnvestigation) chall be permitted to be present during the examination
of any other witness called in such proceeding,

‘b When the spency officia) conaucting the investigation cetermines,

efter consultation with the Office of the General Counsel, that & reasonable

basis exists to believe that the frvestigation may be obstructed, impeded or
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‘mpaired, either directly or indirectly by an sttorney's representation of more
then one witness or by an ettorney's representation of & witness and the
employing entity of the witness, the agency official may prohibit that attorney
from befing present during the interview of any witness other than the witness
on whose behalf counsel first appeared in the investigatory proceeding. To the
(0l precticeble end consistent with the integrity of the investigation, the
bttorney will be edvised of the reasons supporting the decision to prohibit his
or her representation of more than one intarviewee during the investigation,
‘t) Where a person's counse)l s excluded under paragraph (b) of this
section from his or her interview and the person 1s not provided reasonsble
rrior notice of an intent to exclude counsel, the interview shall, at the
person’'s request, be delayed for a reasonable period of time to permit the

retention of new counsel,

Zr\’
Dated ot Rockville, Marylana this day of m. 1988.

For the Nuc.ear Regulatory Commission,

!

Secretary of the Commission.



