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!!Ei10RAf!Dul: FOR: Victor Stello, Jr., Director
; Office of Inspection and Enforcement
d

H On: William J. Dirchs, Executive Director
(, for Operations

' .

SUBJECT: DETERt11t:ATI0'! 0F PUBLIC SAFETY tlECESSITY FOR RECORDING
CAPA3ILITY It: THE i!!iC opt 9ATIONS CE!!TER

*

The !!uclear Regulatory Commission is charged with responsibility for
protection of the public health and safety in the uses of nuclear mater-
ials and f acilities licensed under its authority.

!
The tJRC Operations Center has been designed to improve t:RC's capability

~

i of assuring protection of the public health and safety in the event of
an incident involving !!RC licensed facilities or authorized activities.,

During the course of response to such an event it will be necessary to
transmit accurately specific and sometimes technically complex items of
information. Such information must be readily available for evaluation

'J to detemine whether appropriate actions are being taken by the licensee
and other responsible local, State and Federal agencies. .i chronological,

record of all information received and of all actions taken by the f:RC
! must be available for subsequent review by the Incident Investigation'

Review Comittee as prescribed in I!RC Manual Chapter 0502 and other groups
concerned with the adequacy of flRC's response to significant incidents.

I have reviewed the previous deternination, same subject, dated January 3,
1930, in conjunction with the provisions of Federal Property flanagement'

Regulations, Part 101-37.311. " Listening-in or Recording of Telephone
Conversations," and of the Federal Comaunications Commission f*cuorandum
Opinion and Order '.'In the l'atter of Use of Recording Devices in Connection
with Telephone Service (Docket l'o. 20840)" adopted i'ay 7,1981. I findj that the requirement to record telephone conversations in the NRC Operations
Center is valid and essential to the effective performance of this agency's
mission to assure protection of the public health and safety. As an integral
part of this detemination, I charge you uith the responsibility to assure
that the equipaent operated under this detennination is protected from abuse
or uses other than that of protection of the public health and safety.

This deteruination applies specifically to the Eneroency :otification System,
the llealth Physics Network, telephone lines and arrangements supporting the
PRC Operations Center, the nulti-channel and ancillary recording devices
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tehainating or located within the l'RC Operations Center.
~1t authorizesfull-period operation of such recording capability for the period oftuo years from this date.

Prior to the expiration of this period, the
detenaination will be reviewed in conformance with Federal re0ulations.

(Sigce:D Wi!!!am J.DjrcQ

tiilliam J. Dircks
Executive Director'

for Operations.
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nrul/or record teles, hone e onversations the agency or designee concurs) that the information obtained by the monitoring
'

without the knowb Jge of onc or rnore of employee is physically handicapped and shall not be used against the calling% "- the partias to the ensersatic t the head of the egency or <!ctignee parlyi .J, (d)"Determ nation" mean a written det-rmines that the use of a listening in (c) Current copies and subsequent
<

. document (usually a letter) f :at specifies or recording desice is required to fuliy changes of agency documentation.
> ~

",
tbc operational nc-d for list nmg-in or perform the duties of the official determinations, policies, and proceduresL recordmg of telephm.. - .ersations. position description. Equipment shall be supporting operations under i 101-indicates the specific system and for the ex .lusive use of the handicapped 37.311-3 (c). (d) or (c) shall belocation where it is lo be performed, employce.The records of any forwarded before the operational date tolists the number of telephones and/or interceptions by handicapped the General Services Administrationrecorders involved. establishes employees shall be used, safeguarded. (CPEP). Washington. DC 20405. Specificoperatmg times and an espiration date, and destroyed in accordance with telephones shall be identified in the.i and justifies the use. It is signed by the appropriate agency records management documentation and/or determination to
unency head or the agcncy head's and disposition systems. prevent any possibic abuse of the

i 1

designce. (c) When performed by any Federal authority.e ,

q agency for service monitoring but only (d) Procedures for monitoring
i

i 101-37.311-2 Nonconsensual tistening- after analysis of alternatives and a
performed under i 101-37.311-3(a) (lawin or recording.

determination by the agency head or the enforcement) shall contain at aNonconsensual listening in or agency head's designec that monitoring minimum:j recording of telephone conversations is required to effectively perforrn the
shall be authonzed and handled m, agency mission. Strict controls must be (1) The identity of an agency official
accordance with the requirements of the established and adhered to for this type who is authorized to approve the actions

in advance $ergency procedure for useOmnibus Crime Control and Safe Streets of monitoring. (See 61C4-37.311-4 on
-

(2) An enAct of 1968. as amended (18 U.S.C. 2510 agency respohsibilities for minimal
et seq.). and the Foreign Intelligence procedures.) when advanced approvalis not
Surveillance Act of 1978 (50 U.S.C.1801 (f) When performed by any Federal possible-

)g (3) Ad' equate documentation on allet seq.). employee with the consent of all parties,

I|
i r each specific instance. This includes actions taken:

i 101-37.311-3 consensuaillstening-in or
recording. telephe conferences. smetan,al (4) Eccords administration and

.

. recording, and other acceptable dissemination procedures: and6 *

(p Consensual listeru.ng-m or recordm.g
j= of telephone conversations on the administrative practices. Strict (5) Reporting requimnents.

I'I RAdmm. equests to the General Services) ;: Federal Telecommunications System or supervisory controls shall be maintained
istration for acquisition approvalany other telephone system approved in to climinate any possible abuse of this

accordance with the Federal Property privilege.The agency head or the agency and/orinstallation of telephone1

| and Admmistrative Services Act of 1949.
head's designee shall be informed of this istenmg ,m or recording devices shall be,

!, section 201(a)(1) and ('l} {40 U.S.C. capability for listening-in or recording accompanied by a determination as
. 481(a) (1) and (3)), and implementing telephone conversations, defined in i 101-37.311-1(d).

(f) A program is established to
I' regulations'thereof i'. prohibited except 9101-37.311-4 Agency responsib!!ities, reevaluate at least every 2 years the.' I under the following conditions: Each agency shall ensure that: need,for each determination authorizing(a) When p. rformed for law (a) All hstening.in or recording of listening-in or recording of telephoneI

enforcement purposes in accordance telephone conversations as defined in cons ersations.with procedures established by the g 101-37411-3 (c). (d), or (c) shall have a
,| agency head, as trquired by the written determination approved by the 5 101-37.311-5 GSA respons!b:lities.

'. ,} Administration of the Omnibus Crime designee before operations. Telecommunications Service. Office of : ,.

Attorney General's Guidelines for
agency head or the agency head's (a) CSA's Automated Data and '

.

( ie Control and Safe Streets Act of 1968. (b) Service personnel who monitor Policy and Planning (CpEP). will be-

;j. and in accordance with procedures listening in or recording devices shall be accountab!c for information concernmg
i established by the Attorney General. designated in writing (see 1101-37.311- the use oflistening-in or recording of
f. (b) When performed for counter- 3(c)) and shall be provided with written telephone conversations in the Feder aly intelbgence purposes and approved by pohcies covering telephone conversation * Government as requested under i 101-

the Attorney General or the Attorney monitoring.These pohcies shall contain 37.311-3 (c). (d), and (e).
f.

3j General's designee.
.'

( I4 (c) When performed by any Federal (1) No telephone call shall be listening-in programs within the
at a minimum the following instructions: (b) CSA will periodically review the -

employee for pubhc safety purposes andt

,j. when documented by a wntten monitored unless the Federal agency has agencies to ensure that agencies are
taken continuous positive action to complying with the intent of the Federal'

j deterrmnation of the agency head or the
| 1, dtsignee citing the pubhc safety needs.

inform the callers of the mon'itoring. Property Management Regulations.
(2) No data identifying the caller shall (c) CSA,will provide assistance tog The determination must identify the be recorded by the monitoring party. agencies in determining what

g segment of the pubbc needmg protection (3) The number of calls to be communications devices and practicesand cite examples of the hurt. injury, monitored shall be kept to the minimum fall within the listening-in or recording
,

danger or risks from which the public is necessary to compose a statistically category:i.e., those that have the
.

to be protected. Examples of these valid sample. capacity to listen in, monitor. or'-
practices are police end fire department (4) Agencies using telephone intercept telephone conversations. GSA

f[ operations, air trafhe safety control, and instruments that are subject to being will also help develop administrative
; * air / sea rescue operations. monitored shall conspicuously label alternatives to the listening-in or(d) When performed by a them with a statement to that effect, recording of telephone conversations.handicapped employee, provided a (5) Since no identifying data of the Requests for assistance shall bephysician has certif ed (and the head of calling party will be recorded, addressed to: General Services.

e 6

.



-

y - . ; . t~ m e t _ __ ; 1 . . . _ v . .. . a .;, .

.- -
.

r
A_ .,

.. , p ..

~ |<- '

,
'

-

' ' '. . - *
_.

.
,

IN Federal Register / Vol. ~4G. No. G1 / Tuesday March 31. 1981 / Rules and Regulntions
_

.- i

"[id3Wstration (CT). Washington. DC -

*

20105. % .
_.f(d| CSA will take opproprunte sIrps to

obtain .ontpliance with Ilus regulation if
an agency has not documented its
devn es in accordance with this section.

' ' '

3. Section 101-37.313 is added to read
* cs follows: E'' '

.

i 101-37.313 Use of line identification
cquipment.

Line identification equipment.may be
installed on FTS telephone facilities to
assist Federallaw enforcement agencies

' to investigate threatening telephone
calls, bomb threats and other criminal ~
activities. No invasion of privacy is
involved, and the use of this equipment'

does not violate the Privacy Act of 1974
or any Federal or State wiretap laws:
e.g.. title 111 of the Omnibus Crime
Control and Safe Streets Act of 19G8.
Information and assistance may be
obtained from General Services
Administration (CT). Washington. DC ,

20405.

(Sec. 205(c). G3 Stat. 390; 40 U.S C. 480!c!)
Dated: March 6,1981.

Rz)'Kline. . . ,

Acting Administrator of Gene,ralServices.
pu tw ai man r.i.d 2-wn. e n . ; .
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Before the"

FederalCommunications Commission 1CC 81-217
c. 29301

Washington, D. C.20554
.

-

: In the Matter of )
'

)
Use of Recording Devices in ) Docket No. 20840
Connection with Telephone )

)Se rvice

MEMORANDUM OPINION AND' ORDER

Adopted: May 7, 1981 ; Released: May 18, 1981
.

By the Commission: Commissioner Fogarty concurring in part and
issuing.a statement in which Comm?.suioner Quello
.j oins . I. INTRODUCTION

1. The Commission has before it proposals to modify it., policies

concerning the use of recording devices in connection with telephone service.?
This proceeding has its genesis in a Notice of Inquiry (NOI) released June 24,'

1976 (FCC 76-536) and a Notice of Proposed Rulemaking (Notice), 67 FCC 2d 1392
(1978), both aimed at reexamining the Commission mandated provision in the
American Telephone and Telegraph Company's (AT&T) interstate telephone service
tariff requiring that- a beep tone accompany any recording of telephone
conversations. 1/ These docu=ents sought com=ent on the feasibility and
ef fectiveness of the beep tone in protecting the privacy interest of telephone
users from the unauthorized use of recording devices during telephone
conversations.

2. In the Notice we proposed to order AT&T to revise its interstate
tariff by deleting the tone-warning and replacing it with an all party consent
requirement which we would adopt as a rule of the Commission. 2/ We have
decided, however, that various f actors militate against adopting the proposed
Commission rule. Nevertheless, we shall adopt certain policy revisions
proposed by the Notice which provide alternatives to current requiremene.s .
These revisions will facilitate the use of state-of-the-art recording devices
and will alleviate the need for costly recording equipment. Moreover, the~y
will allow the telephone use r to choose the most appropriate method of
notifying the other party of the proposed recording of the conversation.
Therefore, to implement these revisions, we w'ill require [ telephone companies~

under our jurisdiction to revise their' interstate tariffs to allow a customer-

to record a telephone conversation when all parties to the conve rsa tion
consent to the recording or when a tone warning device is used. In addition,

the ban on acoustic and inductive recording devices will be lif ted. Contrary
to our position in the Notice, however, private line services that do not
access the public switched network will continue to be exempt from our.

recording restrictions. Other revisions are discussed below.

1/ See, AT&T Tariff FCC No. 263 (Message Telecommunications Service).

proposed rule is discussed in the Notice and set forth in Appendix A,2/ Thei .

67 FCC 2d at 1403.
..

- - - . - - _ - . _ _ ~ _ - - -
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II. BACKCROUND_
.

M p-'
.s. -

'

A. Docket 6787

In 1945 the Commission ordered a general investigation into the3.
use of recording devices in countetion with interstate and foreign message
toll telephone service and facili ties. At that time various telephone
co:npanies had regulations in their tariffs which prohibited the use of
recording devices.I

investigation resulted in a report and order,11 FCC 10334 " hat
(1947), which required that all interstate tariffs allow the use of recording

j devices in connection with two-way telephone conversations ,3] where interstate
message toll telephone servica or wide . area telephone service or their

-

facilities, were involved. 4/ While recognizing the need for recording
i

devices and the widespread use of such devices by govern:nent and private,

buntness, the Commission acknowledged that it was
,

keenly appreciative of the importance and desirability of
privacy in telephone conversations. Such conversations
should be free from any listening in by others that is
not done with the knowledge and authorization of the
parties to the call . . . . and the Coenission is prepared' * '
to take all steps within its authority to accomplish this,

objective. Accordingly', the Commission is firmly of the
opinion that the use of telephone recording devices
should be permitted only when measures are in effect to

:

|
assure notification' to the parties that their conversa-

i tions are being recorded.

11 FCC at 1050. Therefore, the Commission required that an automatic tone|

| varning mechanism (' beep tone") be activated whenever the recording device was
being used, and that this tone be superimposed on the telephone conversation

;

at regular inte rvals. The Cocanis sion further provided that the tariff
regulation must require that the recording device be used only when it could
be physically disconnected from the telephona line or switched off. In a
subsequent ruling, those recording devices that did not have a direct
electrical connection to the telephone were prohibited. Public Notice, ''

released March 28, 1951. This ruling meant that telephone conversations could
.

.

.

:

_'

3/ One-way"- conversations whers, for example, the callar speaks into an~

l
i electronic answering device, were not included.

4/ The recording of intrastate and local exchange telephone calls is
governed by r:egulations in the tariffs of fering those services to the
public, on file with the various state commissions. Also, private line

cocraunication syntens were not covered by the Censsission's order except
when interconnected with the public switched catvorks.

- _ _ _ . .. ___
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t' ;> s not be . recorded by either acoustic or inductive means without violating [ the
d t" ; * ' tariff. Since the termination of Docket 6787 in 1948, the Commission has

1( recognized five limited exceptions to the beep tone requirenent. Sf,

i ,' . B. Docke t No. 2084 0 [
-

'

. .- .
. _

,

f
-

petitions requesting exemption frce the beep tone requirement and allegationsi
. 5. In 1976 the Commission issued an NOI in response to several'

of numerous instances of violations of the tariff provisions. The Commission
questioned Wether recent developments in communications policy and practices
and technological changes. had ,retdered the present beep tone requirement
unenforceable and impractical. The NOI set forth several issues for
consideration concerning the desirability and enforceability of the beep tone
requirement. Comments were requested from interested parties.

6. Af ter examining the comments filed in response to the NOI, the
; Commission issued its Notice proposing several changes to the beep tone

requirement,*the most notable of which was to make this requirement a rule of'

the Coemission in addition to a prescribed tariff provision. The NOI comments
had brought to light several instances of violations of the existing
requirement and confirmed our suspicions that the tariff requirement was
Is tgely unenforceable. The purpose of the proposed rule was to enhance.

' * ' enforcement and deter violations by subjecting violators to certain sanctions,

under the Act, specifically, Sections 401 and 502, 47 U.S.C. 15401 and 502. 6/

7. Additionally, the Commission determined that the beep tone
requi rement was too res,tric tive since it se rved to prohibit any recording
where the tone warning was not used, whether consensual or non-consensual. It
therefore proposed that the beep tone requirement be eliminated atal replaced
with e provision Wich allows recordings when all parties to the telephone
conversation give their prior consent. Acknowledging the availability of low
cost, high technology recording equipment, the Com:nission also proposed to '

rescind its proscription on the use of scoust,1c and inductive recorders. , -
'
-

;

_5) These exceptio ns are: 1) where the recording equipment is used by ai
Coczmis sion licensed broadcast station to record two-way conversations
solely for broadcast purposes; 2) where conversations are recorded solely
for broadcast purposes by a broadcast network or by a cooperative pro-
gramming entity composed exclusively of Commission broadcast licensees;
3) where the recording equipment is used 'by the United States Secret,

Se rvic e to record conversations that concern the safety and security of
the President of the United States, members of his immediate family, or
the White House and its ground s ; 4) where the recrird ing equi pament in
being used at the United States Department of thfense Con: mand Centers to
record eme rgency communications transmitted in part over the Command
Center's private line network; and 5) where the recording equipment is-

used at the Ope rations Center of the Nuclear Regulatory Commission to
record conversations involving or relating to nuclear emergencies.

_6_/ Section 401(b) provides for injunctive relief against. violators of the
rules and regulations of the Coc::nission; Sectionj502 provides for 's fine
of not more that $500 for' "[a]ny person who willfully and knowingly
violates any rule, regulation, restriction, or condition made or imposed
by the Co= mission under authority of this Act".

,
-
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+"- 8. ~As propos ed, the Coernis s ion's all party consent rule would -

extend to private line voice services, even where there is no interconnection
with the public switched network. Where disputes arise as to whether prior . . .

consent was obtained, the proposed rule would place the burden of proof on the $
party who made the recording.

- -i.

' .j
III. 00MMEhTS ~g

9. Comments on the proposed rule have been received from parties -

having a variety of interests in the beep tone requirement. 7/ Basically, no
party disagrees with the proposition that consensual recording of telephone
co nve rsations should be allowed. However, many parties question our juris-
diction to promulgate a rule which would subject customers of common carriers
to sanctions under he Cc=munications Act. '(To repeat, our present indirect
regulatory scheme is predicated on a tariff provision enforceable by common
carriers.) Moreover, several commenters argue that the recording of telephone
conve rsa tions should not be regulated by Commission rule or by tariff. They

,

are generally of the opinion that both the current and proposed tariffs are
une nf o rceable , instilling a false sense of security in the telephone-using
public. Therefore, they maintain, it would be preferable to have no'

Com:nission regulation. Some add that the Federal Omnibus Crime Control and
Safe Streets Act of 1968, 18 U.S.C. 12510 et. seq. (Omnibus Act) 8/ and.

''
.

Section 605 of the Communications Act, 47 U.S.C. 5605, 9/ are sufficient
restraints on the use of recording devices and that no additional regulation
is needed. Further, many contend that the Omnibus Act is a " comprehensive"
treatment of the subject anl preempts any Cocznission regulation in this

indeed, some parties al'lege that our proposed rule, requiring all-partyarea,
consent, conflicts with the 0:nnibus Act, which allows recording of telephone
conversations with only one-party consent. Finally, several parties find that
if the Co= mission is to continue regulating recording of telephone
c onve rsa tions , either by rule or by tariff, use of a beep tone device is

- preferable to obtaining specific consent before each conversation. Some of
these parties suggest that the tone warning be retained as an alternative to
the all party consent proposal.

|

t *

! ~ -

| [

|
|

|
..

|
l

- -

|i

I .~

| '
'

7/ A list of 'the commenting parties is included as Appendix A to this Order. -
An in-depth discussica of the co:ssents is contained in Appendix B..

;

8/ Section 2510 et. seq., generally prohibits interception of wirs and oral
|, communications. Section 2511(2)(c) and (d) however, excepts

; conversations recorded with the consent of one party, unless the contents
will be used ,for a criminal, tortious, or other injurious act in
violation of the laws of any state or of the United States.

!

) 9/ See, footnote 14, infra, for a discussion of Section 605.
?; ,
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- IV. DISCUSSION

'

-

?1
A. General . ~ .

' 1. The Present Tariff Requirement -
'

; -

L
*i 10. There is no dispute that the current beep tone requirement,' s ta nding alone, is not an effective method of regulation in this area.

Advanced technology and changes in regulatory policy have combined to make the ;
present tarif f restrictions unenforceable. In 1948, when we first required a
beep tone device, the state of the art was such that in order to make a
satisf actory recording, the recording device had to be physically connected to
the telephone system. H/ The " physical connection" requirement allowed the
telephone company to detect the presence of recorders on the telephone line.

,

This, plus the high cos t of recorders at that time, enhanced enf orcement to a
great extent. H/ Today, however, customers can provide and connect their own
equipment, and there is an increased availability of low cost and easy to use
recorders. Thus, because of this proliferation of portable acoustic and

,

inductive recorders, whose use cannot be detected by the telephane company, as
well as the lif ting of the " foreign attachment" restrictions in tariffs, R/
enforcement of the present requirement is practically impossible..

f

11. There are still other rea sons which contribute to the
inef fectiveness of the existing tariff provision. First, the only sanction
available against the customer, discontinuance of service, is insufficient as
a deterrent. In fa c t , the major telephone companies allege numerous
undisclosed acts of recording, yet we are informed that there ha'e been
virtually no disconnections of service for violation of the regulathn since
its inception in 1948. M / Second, unlike the day when violatorr could be
detected at the central office of the telephone compa ny, today they can
generally be detected only when some use is made of the recording.

10/ The telephone cocpany performed the connections ainee the tariffs of the
various companies prohibited interconnection of foreign attachments to
the telephone sys tem. '

.

I 1,/ At the time of Docket 6787 the cost of a device that recorded telephone
conversations (inclusive of acoustic and inductive recorders) ranged from

| $280 to $950. See our 1947 Opinion and Order, supra, 11 FCC at 1037.

12/ See, m, Use of the Carterfone Device'in Message Toll Telephone Service
1 (Ca rt e rf one), 13 FCC 2d 420, recon. de nied , 14 FCC 2d 571 (1968). In
( Carterfone the foreign attachment restriction was found to violate the

customer's right to interconnect a device to the telephone sys tem which
improved his utility of the system and did not adve rsely effect the

| t elephone compa ny's operations . or the telephone system's utility for*

others. Consequently, the installation, maintenance, and provision of
equi pment nec es sa ry for connecting recording devices to the telephone
network was no longer restricted to the , telephone companies and customers
could connect their own equip =ent directly.

l
| M / Actually, the tariff specifies that the telephone company "may"

discontinue ' service where violations are found. It is not required to
discontinue service even if a violation occurs. In practice the customert

! is first warned to cease viola ting the tariff and if he/she agrees to
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2._ The 1978 Notice

" 12. As stated previously, in our 1978 Notice we proposed replacing
'

,_ the beep tone with an all party consent requirement, lifting our proscription
I on acoustic aM inductive-type recorders, ard adopting a suitable Cccmission

rule which would subject violators to certain sanctions under the Act. The;
idea he re was to lend the clear weight. of the Co= mission to enforcement of
this policy.

13. At that time we were of the opinion that by adopting a rule we
could improve the ef fectiveness of the tariff provisions. However, a closer
examination of the practicalities and the facts brought to light by the
comments convinces us that a Co=mtssion rule in this area would be an equally
hollow regulatory device. The simple fact is that this Commission could not
enforce such a rule, just as the telephone companies are unable to enforce
their tariff provisions ef fectively. For one reason, there is still no way to
detect violations in their inception. Consequently, the added sanctions under
the Act would not be so much a deterrent as a punitive measure for the small .,

percentage of violators detected. Beyond this, the adoption of a Commission
I rule might lull the public into believing .that undisclosed acts of recording

will not occur, when in fact the possibility always exists. Thus, on balance,1

j tt seems preferable to acknowledge that the job of guarding against personally
gffensive acts of recording has always rested in the first instance with the
t el e pho ne use rs the mselve s. After all, it is the use rs who have comple te

.; control over what they say over the telephone and to. whom they say it.

1 14 Anothe r significant factor behind our decision not to adopt a
i Commission rule in this area is , that in the period since our beep cone

pr esc ript io n was ad opt ed , Cong res s has se en fit to change federal law by<

imposing strict per alties for certain acts of interception and divulgence of'

telephone communications.14/ A closer examination of Title III of the Omnibusa

Act convinces us that our concerns regarding the interception of telephone
c ommun ica t ions are adequately remedied by its provisions, a ad that a separate
rule of the Co= mission under these circumstances is unnecessary.

*

't

q

|
-

1
-

2
1

|4
|

|; '

J -

l :
e

; 14/ See, e .g . , Title 18 U.S.C. 152510-2520, Pub. L. 90-351, Title III, 5802, -

,j, June 19, 1968, 82 Stat 212. See also, Section 605 of the Co::xsunications
-

|< Act, 4 7 U.S.C. -56 05. Prior to the enactment of the Ocnibus Act, Section
.]' 605 covered the unauthorized interception and divulgence of wire or radio

c om=un ic a t io ns. In 1968, however, at the same time Congress enacted the<

i! Omnibus Act, it also amended Section 605 so that the Omnibus Act now
i; cove rs virtually all inte rceptio ns involving wire communications and
;, Section 605 covers interceptions of radio communications. Section 605,
lj however, c ontinue s to prohibit the interception and divulgence of wire^
. communications involving telephone company and other common carrier

p pe rso nnel.
:

$I
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jJ~' 15. Specifically, the _0:anibus Act
e

> ,
'

I

d ' nd wire emmunications in general, but Section 2511(2)(c) and (d) y/ exceptsprohibits the interception of oral ?..
a

*

the recording of a conversation with the consent of one party to that
conversation. g/ Though our proposed requirements would be more restrictive

,a

(i.e.
we propos ed that _all pa rties to, the conversation give their prior ~

,. y ;

[q<j
consen t), Ti tle 111 of the Act nevertheless provides consistent and clear ^'^W c

.' requirements regarding consens ual and nonconsensual recording of telephone
(D . t

'

conversations, as well as strong civil and criminal penalties for violations
O&a ;,

cp
s

.

'
,

M/ Section 2511(2)(c) and (d) provides:

(c) It shall not be unlawful under this chaptar for a person
acting under color of law to _ intercept a wire or oral
communication, where such person is a party to the com-
munication or one of the parties to the communication hasgiven prior consent to such interception.

(d) It shall not be unlawful under this chapter for a person '

acting under color of law to intercept a wire or oralnot

communication where such person is a party to the com-
munication or where one of the parties to the co:nnuni-
cation has given prior consent to such interception un-
less such comnunication is intercepted fur the ~ purpose of
_c oc i t t i ng any criminal or tortious act in violation of
the Constitution or laws of the United States or of anyState or for the purpose of co=mi t ti ng any other
_ injurious act. (e=phasis added)

Under Title III, intercept is defined as: "the aural acquisition of
'the contents of any wire or oral cocaunication through the use of
any electronic , mechoanical, or other device", 47 U.S.C. 52'J0(4).This would include the use of a recording device.

M/ It s hould be not ed , however, that under Section 2511(2)(d) there arelimi ta tions to one-pa r ty consent recording. Thus, the " criminal,"" tort tous" and ", injurious" use
limitations were placed on recordings byprivate pa rti e s made without the knowledge or consent of the otherparties.

.

-
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of its provisions. g/ lioreover, as we construe this statute sad its history,
Co r:g res s intended to create a comprehensive se t of rules governing various
aspects of privacy of wire and oral communications in Title III, cov'ering both -

interstate and in tr asta te cornre rsa tio ns. 18/ Section 605 of the .

,gCmmtEications Act acknowledges this and thus a Cm=ission rule in this area
'

is not only unnecessary but, as the cocments point out, could be perceived byswa as conflicting with the provisions of Title III.
.

B. Revisions of the Current Tariff "
.

~16. Nevertheless, we - conclude tha t certain basic changes to the
current tariff provision are in the public interest. Although we perceiveTitle III of the Omnibus Act as a more comprehensive and effective
prophylactic to invasions of privacy in telephonic cocmunications, we continue
to endorse some method of notification to a party when a recording device is

17/ 18 U. S.C. 52520. Section 2520 provides for civil remedies:

Any person whose wire or oral communica tion is
in te rcepted , disclosed , or used in viola tion of
this chapter shall (1) have a civil cause of action
against any person who intercepts, disclose s , or
procures any other per son to intercept, disclose,,

.; o r use such ccumunications, and (2) be entitled to
recover from any such person- -

(a) actual damages but not less than liquidated
damages computed at the rate of $100 a day for
each day of violation or $1,000, whichever is
higher;

(b) punitive damages; and
(c) a reasonable attorney's fee and other

litigation costs reasonably incurred.
A good faith reliance on a court o rder orlegislative autho riza tio n shall cons ti tute a
c omple te de fense to any civil or criminal action
b rought under this chapter or under any other law.

-{ footnote oc::nitted]

The c riminal pe nal tie s for violation of Ti tle III are a $10,000
fine a nd/or not more than five years im priso rnment. 18 U.S.C.52511(1)

18/ The legislative histo ry of chapter 119, Ti tle '18 U.S.C. 55 2510.-2520,reveals that one of Co ng r es s ' primary concerns was to " protect 4e f fec tively the privacy of wire and oral com:aunic ations." (empha sisadded). Public law 90-351 Title III $802, June 19, L968, 82 S ta t . -

s

212. ~ Mateover, ac cording to Senate Re po rt No. 1097 accompanying the
legi sla tion, Ti trie III amended Section 605 of the Cocat:11 cations Act of1934, 47 U.S.C. ~5605, to provide a substitute for thac section so that
"It]he regula tion of the inte rception of wire ccanatatications in thef ut ure is to be governed by proposed new chapter 119 of title 18, United
Sta tes Code." Se n. Re port No. 1097, 90th Cong., 2d Sass. 1968 U.S. CodeCong , and Admin. News , 2112, 2113. (.1968).
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.'used. Accordingly,
we will require telephone companies to revisefinter' state tariffs to reflect

.

_

i
f ~ restrictive 'and do not our determination that the their 'ry* '

requirements are too# ccasport with current technology. Therefore, we willall party consent as an' alternative. revise the present beep tone warning provision by requiring carri7
.

ers to permit

prohibiting the use of acoustic. and inductive recorders. -We will also rescind our, requirement of -
-

f.

s p -

. 17. Since m.m _.

1948, the method of ' notification has been limited to the
..

-

4 -, use of a tone-warning s

device. In the Notice,
party consent for the beep tone warning. we proposed substituting all-
allowing recording if all parties to the' conversation consent

While no commenters object to
oppose replacement of the beep toneSby' a ' mandstory , several parties
Indeed, in many instances (such as ' service consent requirement.road se rvice and repairs for electric utilities,

emergency distress calls) it is not practicable to obtainprior consent to record the conversation. From
ments, we are convinced that it would not be in the public iour examination of thecoc-
one method of notification over the other. nterest to select
to be effective for some, _19/ the consentSince the tone warning has proved
replacing the beep tone, be added as an' alternative method ofreqirement will, instead of

N notification.
18. Finally, our adoption of the all party consent alternative tothe beep tone enable s us to rescind ourinductive prohibition against

-
recording devices. As explained, this prohibition is now

acoustic and' *, unnecessa ry as an aid in the
enforcement of the beep tone requirementthe tone is no longer the.

sole method of sinceelimination is in the public interest notification. Moreover, its
and readily available recording equipment.since it allows the use of inexpensive
C.

Exceptions to the Revised Tariff Provision

19. We have decided to allow three exceptions to thereq ui rement
which will supe rsede the five current revised tariff

exception is for incoming calls made to telephone numbers publicized forexceptions, M/ The first
emergencies and outgoing calls made in immediate respemergency situa tions, onse,

such as those involving fire, health care,in many types ofit is infeasible ''

to obtain consent, and use of the beep tone could confuseand police,calle rs or obliterate important
portions of the message. Therefore we will

,

.

19/
See the Detailed Comments in Appendix B.

_

_2_0f The present exceptions for the Secret Service, Departsent of Defense, and
0

the Nuclear Reg ula to ry Commission

noted below. Broadcasters and broadcast organizations willare included in the new exceptions
exception under the revised not require anpolicy (see e.g.

38 FCC 2d 579 (1972) andBroadcast of Telephone Conversation,
~ Eke t 18601, 23 FCC 2d 1 (1970))
D

be recorded for broadcastsince they are required to obtain prior consent before
Section 73.1206 h e.g., 47 C.F.R. 573.1206.a conversation canMoreover, sinceexcepts from the prior-consent rule
conversations where the caller is aware, or is presumed tfor broadcasters,the call is likely to .be broadcast, o be aware, that g

for recording these calls has been we will construe that prior consent ,

given for purposes of the tariffrequirement.

...
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net requir.s tha beep ton 2 or
, -

pr'io r
reporting or made in immediate response to these emergenciesconsent for the
at the Deparment recording of calls
Nuclear Regulatory Commission will beof Defense Co=. and Centers and the Operations CenterRecordings ande.

of the-+
FCC 2d 538 (1976) and Mimeo No. 06482 (January 29 included under this exception.1,

_ q,. .
See 59 ;, 1981).mM ~" '

20. The second
.

exception is for the recording of calls made forobscene telephone calls. patently unlawful purposes, such as bomb threats, kidnap ran,

i

call will also be excepted. Outgoing calls made in immediate response to such
son requests, and

-

still be allowed to record calls referred to it which thrUnder thisfexception the U.S. Secret Service will
a

security of the President,
his immediate family, and the White House. eaten the safety and7,

21. The third exception is for recordings made purs uant to anexplicit and lawful order of a court | issued pursuentadopt this exception so that to 18 U.S.C. 52516. We

,

ef forts or conflict with Title III of the Omnibus Actour requirement will nothinder law enforcement
.

i D.
! Private Line Service

_

,

22. In light of
devices, and the fact our revised res trictions on the use of

,

services is adequately distinguished from that of thethat the privacy expectation involved with priv t
recording

I a e line
it would be incongruous to extend the same'I public switched network,s e rvic e . We agree with the pa rties restrictionsI to private line
conditions under which dedicated private linescommenting in this area that thei

assurances that! ~ *| are to be recorded.
.

thase having access to them would know if theirare used give rea sonable

The re fore, we vill continue to exclude private lineconve rsa tionss e rv ice from our
g

switched network. req ui remen t , except where the re is access to the public
)

k S'UMMARY AND CONCLUSIONS
VI

23. As discussed above, after carefully considering the comments
_

t

submitted in response'
! to our Notice of Proposed RulemakingFCC 2d 1392 (1976),

we have decided not locket 20840, 67*

further decided to revise our present to adopt a rule in this area.4
,

r
beep tone requirement We havea l t e rna t ive , the all party consent requiremeat. to include, as ani

re sci nding our proscription on the use Additionally,
devices and are we are

of acoustic and inductive
continuing our exclusion of private line se rvices , exceptrecording

where such services access the public switched
network.' ,

k 24. As a result
of this proceeding, Section 64.501 of our RulesC.F.R. 564.501, dealing with the use of , 47

c ompa nies , will be revised to comport recording devices by telephone
,

Section 64.501 are set out in Appendix Cwith our findings. The revisions to
3

.
--

25. In view of the foregoing atxt pursuantin Sections 2(a), 4(1), 4(j), to

201, 205, 303(r) and 403 of the Cosounicationsthe authority grantedAct, 47 U.S.C. 55152(a), 154(1),
154(j), 201, 20), 303(r) and 403, IT ISORDERED, That all common carriers subject to TitleAct. 47 U.S.C. 151 e_t, seq. II of the Coassunicationst

Commission which provideshall revise such tariff regulations on file with
-

.

this

- for the use of recording devices in connectionwith inte rs ta te a nd fo reign:

mes sage toll telephone se rvice and wide ares

.
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telephone se rvice,e
to comport with this Order.' F-[ l ~

}- 26. IT IS FURTHER CRDERED, hat the Secretary shallMemorandum Opinion and Order to be published it- ~,

cause thisn the Federal Register,
'

27. IT
IS FURTHER ORDERED, ha t Docke t No.

20B40 is HEREBY
TERMINATED.

FEDERAL COMMUNICATIONS COMMISSION *

William J. Tricarico
Secretary

.

*

* ee attached statement
which Commissioner Jamesof Commiasioner Joseph R.H. Quello joins. Fogarty in

.

.

e

*,

.

S

t



..__,,,# ' ~ _ - . . . - - ---- r a , w ... .--4+y lu: ~'c,,' e-

:,,.n& :%y; +s. a|
ae

-m: ;;Q'(agj i' ..
, . _ - i.. . . ,-

.+n / . WW ..-
.

WW j ks
I hf. V:

: ' y
..

:K k4y4;t-yw e- .

- - %3$g
.,

tp,E N* ['~ 1he
Appendix A

g .if following
pa rties filed timely coments in/

Proposed Rulemaking in this Docket:Cd.QW .~ : - <'

.jp g / response to the Notic'e* o
.

Y)ph Aeronautical Radio, Inc. and Air Tr
; %g

3
/ .

AHF Marketing Research,-

Alan H. Jones ansport Association of America/ '

Va /

y:3ph| j'/
-

Alta Medical Supply Company
g:

~
g,>:

American Automobile As sociation
American Coin ExchangeAmerican Cable and Radio Corporation

. . .;Q/.j.

'%qp

American Telephone and Telegraph Co c,j[' t
'

4

Aasociation of American Railroads
|

-

mpa ny
4

Bryan K. Cerritsen, InstructorAtlantic City Electric Company (Atli
antic Electric)

Bureau of Police, City of LancasterUtah School for the Blind,

Cynthia MashburnCincinnati Cas & Electric Ccapany, Pennsylvaniaj'

Delphi Communications Corporation
4

Department of the Arm
Depa rtment of Energy, y, U.S.i

U.S.
Deptpartment of Justice, U.S$

Deptpa rtment of Justicei
,

~ ~ . .

Deptpartment of Transpor,tationDrug Enforcement Administration3

Dictaphone Corporation , U. S. , U.S.

Gelderman and Company, Inc.,

CTE Se rvice Corporation

International Association of Chiefs
*

Manufacturing Chemists Associatioof Police
McKee Baking Company n

Norman E. Hamner
Penzoil Company

Potomac Electric Power Company
State of California and Public UtilitiCalifornia
Special Interest Autos es Commission of the State of

'

State Farm Mutual Automobile InsuraCompany .

nce and State Farm. Fire and CasualtyT.K. land
{ Thompson Electric Service

Utilities Telecommunications Council
-

I
'

Lste Filed Co=ments: -

Brooklyn Union Gas Company
Continental Illinois National BankDow Chemical Company
Herbert A. Terry and Trust Company of Chicago
letha S. West
Louise Es tes
Metromedia, Inc.

New York State Electric and Gas CoPat Downs, News Direc tor, Wh'AKrporation

Pennsylvania - New Jersey - Maryl
and Interconnection

,
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2 N'T Reply Co=ments:
-
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American Broadcasting Company
.

Delphi Communications Corporation
National Telephone Cooperative Association

,

Supplemental Comments:

National Broadcasting Company

.
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Appendix B m' '

1

Detailed Co=:ments of the Parties
.

--

4 1
The ' Conanen t s

_

categories;
-

received
,

may ~ be ~ grouped into four~

general

(A) Those cocmenters tha t supportr

suggest various improvements. the proposed rule in ger.eral
but,

.(B) Those opposed to
party consent replacing the beeptone

and who suggest that req uirement with all-certain revisions. we retain the beeptone, with(C)
Those who seek exceptions from Commis i

s on regulation.
, (D) Those that suggest tha t "

i
we eliminate

requirement arsi leave regulation in this arthe beeptone or any otherstates.
ea to Congress or theA.

C_eneral Comments
2.

Many pa rties support the
-

suggest
various improvements.

*

Commission proposals-

our use
For example, several parties have pr bland de sc ript io n of the in general butrule.

The Dictaphone Corporationte rm " emergency situa tions" ems withoarsi
the American Automo (Dictaphone), Depa rtment of Defense-in the prc, posed

have defined " emergency" bile Association (AAA),
in out exceptions too narrowlyto name a few, contend that(DoD),should be ex pa nded to include weemergencies, but also They suggest that itnot only police, fire, and heal t h

.

chemical eme rgency road
eme rge ncies , gas leaks, se rvic e ,

electrical wires, and other similar tywa ter main breaks, emergency electrical outages,
ca re

pe emergencies. reports of downed "l i ve *'
3. Other fu rtles

used in paragraph "(c)" of thereq ue s t that we define! of the rule excepts incoming callsproposed prior consent" unlawfulpurposes", as
or (made] for other unlawful purposes rule.

" threatening, (Paragraph "(c)"that are
, as defined in 47 U.S.C. harassing, obscene4 As to our 5223"). >

regulations, proposal to include private linecertain parties
tiere are diffe rent adamantly se rvice in theoppose such a
which " pure" privateservice as contrasted with the publiprivacy considerations inherent in the

move, contendi ng that
c switched network. use of private line

switched network) are used, lines (private line service without -The conditions underhavi ng access to
them would knowthey assert, give reasonable assto the publicaccess

Moreover, they sulxnit, that
business communications private line their conversation mighturance that thosebe

purposes, and most users of private liservices are generally used
record ed .

proscribed by company rules for specificof t he sort from handling the kind of personalne services aregenerally carried byessert that the public switched communicationshistorical exemption of private lintechnological change is an in
i

network. Thesufficient pa rties
reason to depart

e services from our beep tone requiremfrom the.
,

,

ent..m

9
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Some ,

There were also coements directed at publicizing the. rule.h bill inserts and by a notice * appearing in
'' % .- _ . .

%
$JC 35..

the Call-Guide section of the white pages of the telephone book.
Others . .e -< sdigest publicizing the rule throug

sugge s t that a half or full page of the telephone book be dedica t ed " t'o
I~*

describing the all-party consent or beep tone rule.
- 4,

Parties Opposed to Replacing the' Beep Tone with All-Party Consent _
~ "B.

Many com=ents were received advocating the continued use of the
parties had either expended vast amounts of time and money6.

in pe rf ecting their business activities to comply with the beep tone
Thesebeep tote.

or believed that they would be subjected to a great disadvantageh
dif ficulty by being required 'to go through a formal consent process witrequirement

The most forceful comments received in this areaa nd
each party before recording.were from Delphi Communications Corporation, Inc. (Delphi), the Utilties
Telecommunications Council (UTC), and f ro: various public utility companies,
Delphi as se rt s that it has engaged in the research and development of an

lI
advanced state-of-the-art tele pone answering system which incorporates the
latest in computer technology.

This system represents an investment of
i

i t and forwarding of a
millions of dollars and is designed to process the rece psystem complies with the beep tone_3

j
,

i The
high volume of telephonic messages. its ef ficiency if the prior consent'

would sacrifice much of,

i requirement, but
{ rule were adopted.i

utility companies state that all telephonevariousof the control and dispatching centers of members7. 1Trc and

recorded using the beep tone. They assert thatc onve rsations into and out
tionthe utility industry are

recordings are necessary for the continued ef ficiency and safe operaThey explain that conversations between and among utility
' of

.the'

involve discussions of emergency conditionsof these utilities.
dispatching centers h tility's employees and ,control and

a f fecting the safety and welfare of the public or t e u
i

Under these circumstances, they
almost always, time is of the essence.
c ontend , the proposed prior consent rule is pa tently incompa table with the
ge ne ral urgency of utility system control.

Furthermore, they assert that

bla nke t written consent to record would be impractical because of the
2

l d companies involved.
tremendous number of employees and various non-af fi iatenew rules are adopted to replace the beep
Finally, they maintain that if the
tone, most of the lawful and useful utility telephone recording practices
would have to be abandoned because of the impossibility of complying withe

requirement.either the oral or written prior consent ,

| our proposed rule would conflict with
thatt 8. Othe r parties assertthe beep tone or that a federal rule eliminating

t he be ep to ne requirement might well be
interpreted to preeu g localstate regulations requiring

Moreover,requirement on intrastate calls.
authorities f rom maintaining thatinterstate and intrastate regulations mightuniformity will save time, 2

confuse
they argue that dif fe rent
the general public. These parties maintain that

,

) -

effort and cioney.
| Iinally there are comments which suggest that we retain the beep
f 9. person to record af ter obtaining

.,

also allow a
Specifically, the Public Utilities Commission of

alternative,tone, but, as an,

f* that the philosophyc onse nt of the othe r pa rty.Attorney General of California suggest
privacy of communications will be compromised by the proposed

-

California and the
of promoting the

i
-

I

i

'a .j
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choose

rule in this . proceeding. They assert that the Commission should not% . ti h re

one method of securing privacy in telephone conversations'.over anot er w e~*
,

I
~ both together may prove even more effective.

.
.

~J'

'- .,

Parties Requestind Exceptions _~ C.

A number of commenting parties seek exceptions to the proposed
the Utah School for the B).ind points out that'10.

rule if adopted. For example,
~ in many instances, rely heavily on. tape recording their,.To require a blindblind pe rsons , take notes.conversations because they cannot i ht elicit

person to obtain permission to record each telephone conversation m g
telephone

undesirable and uncooperative reactions from the other party.
The U.S.

the
Administration (DEA) asserts thatof Justice, Drug Enforcement

proposed regulation will be in derogation of congressional intent unlessDepa rtment
enforcement officials. DEA

legal exception for lawthe Omnibus Crime Control and Safe Streets _modified to recognize a
and GTE note that $2511(2)(c) of persons acting under color of law18 U.S.C.5 2511(2)(c), allows is a party to theAct of 1968,
to intercept a wire or oral communication where such person
conversa tion or one of the pa rties has given prior consent to such

*/ interception.
Compa ny , Inc. (ABC), the National

11. The American Broadcastingthe National Broadcasting Company (h3C),
Association of Broadcasters (NAB),

Compa ny , Inc., all take the position that
rule and be alloweda nd Doubleday Broadcastingexcepted from our " prior consent"to broadcast is obtainedbroadcasters should be

to record without prior consent as long as consent
before broadcasting the telephone conversation. 1/

(Our rules presently

require broadcasters to obtain consent before the telephone conversation is
47 C.F.R. 573.1206.)I

recorded for broadcast,
"crewcalling"

Other parties seek exclusion for " dispatch" and
in the railroad and related industries; for emerEency road service calls; for12.

rese rvation calls in the airline industry, for communications personnel
receiving and forwarding telephone messages to the intended

for recordings made of calls for service and quality control; forengaged in

emergency calls involving hazardous chemicals; and last, but by no means
addressee;

d option .

exhaustive, for dealers in precious metals, stot:k, commodities an

Parties Opposing Any Commission RegulationD.
that we eliminate any regulation regarding

13. Some parties suggest Many commenters in this categoryconversation's.authority under the Communications Actrecording of telephone
contend that the Commission lacks the
to implement the propos ed new rule.

In support of this proposition trrC
asserts that the sections of the Act cited as conferring power on theUTC specifically asserts
Commission to promulgate this rule are insufficient.*

.

1)
Doubleday submitted a Petition for Rulemaking in July 1975, RM-2571,
seeking such a revision to Section 73.1206.

In its comments Doubleday

now reque sts that we address its pending pe tition in this Docket.
However, the petition is being considered in another proceeding and will

*

be forticoming in the near future.
.

%
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] ..thak Section ' 2(a) of the Act, 47 U.S.C. 5152(a), confers Cocanission' '

jurisdiction over common carriers and not over customers of common carriers;
and that Sections 4(i), 4(j) and 403, 47 U.S.C. 5 5154(i),154(j), and 403, are,

and do not confer additional , authority . oh the
enabling sections only . used with other " authorizing" sections of the Act.Com:nis sion, but must be
Others argue that we were preempted by Congress, when it enacted Title III of
the Omnibus Crime Control Act of 1968, 18 U.S.C. 52511 el seq. Still others'

'
a s se rt that Sec t ion 605 of the Co==unic ations Act, 47 U.S.C. 5605,

h auf ficiently covers this area of privacy. De cocaenters suggest that these

s ec t ions should suf fice to pr ot ect any legitimate privacy interent which any
f party to the conversation may have, and that we should not enset any

additional restrictions or regulations.
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Appendix C';

1. , Pa rt

Useiof Recording Devices by Telephone Co=panies - is amended as follows:64 - Miscellaneous Rules Relating to Co= mon Carriers - Subpart
* - c

. . .
'

E -j l'm .gp ..
_ a ..tr'~-*

$64.501 is revised to read as follows:
.

= + - -

h e
,,

564.501
No telephone common carrier, subject in whole or in part' to@

, the
Con:=unica tion Act of ~1934' as amended, may use any' recording} device in connection vf th ^ any interstate

,-

*'

or foreign telephone
any officer, agent or other person acting for or employed by any suchconversation between any member of the public, on the one hand, and

.

4 -

telephone common carrier, on the other hand, except under thefollowing conditions:

(a) Whe re such use shall be preceded by verbal
or written

consent of all parties to the telephone conversation, or,
(b) Whe re such use shall be accompanied by an automatic

warning device, which will automatically produce a distinct
tone

signal that is repeated at regula r intervals during the
course of the telephone conversation when the recordingdevice is in use. Provided that:

1. ne characteristics of the warning tone shall be the
same as those speci fied in the Orders of this

"

.

Cocimission adopted by it in "Use of Recording Devices
'

in Connection With Telephone Service," Docket 6787,11 F.C.C. 1033 (1947); 12 F.C.C. 1005 (November 26,194 7); 12 F.C.C. 1008 (May 20, 1948).
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IN WHICH COMMISSIONER JAMES H. QUELLO JOINSSTATEMENT OF COMMISSIONER JOSEPH R. FOGARTY
. :. v-

,

p
L-

.

.

~~

p?
11A CONCURRING IN PART

;

(y inRe:
(Docket No. 20840).Use of Recording Devices in Connection with Teleph:

,e

one Service

I can only concur in the Comission's decision to
beep tone rule. modify the

I do not believe that in practice the "all-party co
alternative will provide any improvement over the exi tinsent"

The public will still remain essentially unprot
ng beep tone rule.s

invasion of. the privacy of telephonic comunicationecte'd against the illegal
Moreover, by

modifying the beep tone rule, the Comission is
.

.

to the public at the wrong time. sending the witng signal,

As I have' stated previously, the
~'

Commission is sitting on a " time bomb" in the p i
r vacy area.E The potential

for invasion of the privacy of communication a d
the violation of the

n

integrity of the communications network is increasi
,

ng alarmingly. I
believe the "all party consent" proposal will b

e ineffective and thatthe public--all of our protestations to the
contrary aside--will perceive

a Commission retreat from its strong comitment to priva
cy in general

and to the privacy of telephone conversations in general.
I cannot accept the argument that a rule should b

I
~

is " unenforceable." e modified because it
The fact that a rule may be " unenforceable" is not

a justification for its elimination.
The only proper basis for the

~

elimination of a rule is that the rationale underlying the rule isincorrect or unsupportable.

Such cannot be said for the Comission's
'

beep tone requirement.
The underlying rationale--that telephone

4

-1/1

See Statement of Commissioner Joseph Ri
~

Digital Voice Modulation in the Power Radio Servi 96~of the Commission's Rules and Regulations to All. Fogarty, Amendment of Part
-

*

,

i ow the Use of(adopted April
23,1981) [ Statement of Comissio ce FCC 2d

ner Fogarty].~-'

i
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conversations "should be free from any listening in by others that is not done

-with the knowledge and authorirdion of the parties to the call"2/-- is
.

-

Assuming that the rule is " unenforceable," it'still retains
still valid.

deterrent value because of the possibility of the imposition of sanctions

I't is for these' reasons that I am pleased thatif a violator is caught.

the Commission decided not to go forward with a rulemaking proposingi

to eliminate both the beep tone and the "all party consent" requirements.

This decision points out once again that the Comission must

develop a uniform policy in the privacy and security areas. I recomend

again that the Commission form a task force, including representatives

from other interested agencies and departments of the government, to study
'*

.

the problem of maintaining the privacy and security of the telecomunications
^ E This

network in the face of the threat presented by new technologies.
,

force af ter study, would report to the Comission on policies and rulestask

that the FCC might adopt in this area and on any amendments to the

Comunications Act and the Omnibus Crime Control and Safe Streets Act of
Until the Task1# that the Comission might recomend to Congress.

j 1968

Force is formed and its study completed, the Commission will continue to .

deal with important issues of privacy and security on an ad ' hoc basis, if

The Continuation of such a practice is dangerous and intolerable.
at all.

-

..
'

Use of Recording Devices in Con;;cction with Telephone Services,2/ :
-

Il FCC 1033,1050 (1947).-

,-
3/ See Statement of Commissioner Joseph R. Fogarty.

4/ 4[ U.S.C. Sec. 2510 et s_ege

i
. s

; ... s

% -

,
T

y
A..* n

'

.

.

b .
_


