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RASE <~ New Hampshire Yankee Division of Public Service Company of New Hampshire

Ted C Foigenbaum
& Presidert and
Chiet Frecutive Officer

NYN-91004

January 14, 1991

United States Nuclesr Regulatory Commission
Washington, D.C. 20585

Attention: Document Control Desk
References:  (a) Facility Operating License No. NPF.86, Docket No. 50-w43

(b) Application to Amend Facility Operating License No. NPF-86 to
Authorize North Atlantic Energy Corporation ("NAEC"), as a Licenses,
(o Acquire and Possess the PENH Ownership Interest is Seabrook
("Application")

Subject: FERC Initial Decision and SEC Memorandum Opinion and Order Related to
Joint Plan and Operating License Amendment Application

Gentlemen:

New Hampshire Yaokee (NHY) hereby supplemenis the Application filed on November
13, 1990 in the above Docket [Reference (n)].

[n the Application, under the heading "Antitrust Considerations” [Reference (b), at
pages 8-10], the leensees/applicants referred to (he pending proceedings with respect (o
aspects of the Joint Plan which were being conducted before the Federal Energy Regulatory
Commission (FERC) and the Securities and Exchange Commission (SEC). The purpose of
this Supplement is to update that information,

The FERC proceeding was initiated on behalfl of Northeast Utilities (NU) on January
6, 1990, secking approval under the Federal Power Act of NU's acquisition from PSNH of
Jurisdictional ussets as part of the Joint Plan and of NAEC's sale of Seabrook power and
other rate matiers.  Over 60 partios intervened in that proceeding, raising sumerous
contentions including antitrust issues, After extensive heariugs before an Administrative Law
Judge, an Initial Decision was issued on December 20, 1990, a copy of which is filed
herewith as Exhibit A, That decision deals extensively with the antitrust contentions raised.
't concludes that the Joint Plan, as proposed, with some additional conditions, should be
approved as in the public interest (see Exhibit A, pages 25-50 and 59) and it approves the
sale of power by NAEC to the successor to PSNH (see Exhibit A, page 54 ot seq.). Thus,
the Administrative Law Judge's action validates the proposed action by NAEC, a prospective
licensee of the NRC, and constrains the real parties in interest to the Joint Plan, namely NU
and the successor to PSNH. Neither of those latter entities will be a licensee sebject to the
jurisdiction of the NRC in this docket after the Joint Plan has been implemented.
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United Staies Nuclear Pegulatory Commission January 14, 1991
Attention: Document Contrel Desk Page two

The Initial Decision is subject to final review by the FERC Commissioners.

In eddition, on October §, 1989 an Application was filed with the Securities and
Exchange Commission (SEC) for approval of those sspects of the Joint Plan which are
subject to its jurisdiction under the Public Utility Holding Company Act of 1935, Again
voluminous pleadings were filed by third parties, including many of the intervenors before
FERC, raising contentions on competitive issues similar to those pursued b, ore FERC. On
December 21, 1990, the SEC issued its Memorandum Opinion and Order, approving the
aspects of the Joint Pl.o subject to its jurisdiction and specificaily finding the merger would
not tend toward the concentration of control of public utility companies of & kind, or to the
extent, detrimental to the public interest or the interests of investors or consumers, A copy
of the SEC Order is filed herewith as Exhibit B. A petition for rehearing has been filed
with the SEC.

The undersigned submits that the foregoing actions by FERC and the SEC support
the proposition that no independeat antitrust review by the Commission is required or
appropriate,

Very truly yours,

T A L

Ted C. Feigenbaum
TCFJBH/act

oe! Mr. Thomas T. Martin
Regional Administrator
United Statrs Nuclear Regulatory Commission
Region |
475 sliendale Road
King of Prussia, PA 19406

Mr. George L. Iverson, Director
Office of Emergency Management
State Office Park South

107 Pleasant Street

Concord, NH 03301

Mr. Gordon Edison, Project Manager
Project Directorate 1-3

Division of Resctor Projects

U. §. Nuclear Regulatory Commission
Washington, DC 20855

Mr. Noel Dudley

NRC Senior Resident Inspector
P. O Box 1149

Seabrook, NH 03874
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PROCLOUVRAL NIBTORY

Northeast Utilities (NU), acting through & service company
called NUSCO, seeks approval under Section 203 of the Federal
Power Act to acquire the jurisdictional assets of Public Service
Conpany of Nev Hampshire (PSNH). The applicant will be referred
to as NU in this decision. NU is & holding conpany which
controls Connecticut Light and Power Company, Western
Massachusetts Electric Company, and Holyoke Water Power Company.
The proposed acquisition is part of a plan for the reorgarization
of PSNH, which is in bankruptey. 1In connection with the
application, NU alsec filed four rate schedules pursuant te
Section 205 of Lhe Federal Power Act (the Seabrook Powver
Contract, the Sharing Agreenent and two Capacity Interchange
Agreenrents).

On March 2, 1990, the Comnission issued an order jranting
interventions by all regquesting parties, consclidating the
Sections 203 and 205 dockets, accepting and suspending the rate
schedules, and granting in part NU's motion to expedite the
hearing schedule by requiring that an initial decision be issued
ne later than December 31, 1990, Northeast Utilities Service
company, 50 FERC § 61,266 (1990). That order required a hearing
on the Section 203 acquisition application, and on the question
©f wvhether the rate schedules submitted as part of the plan of
reorganization are just ard reasonadle.

On March 7, 19%0, NU subnitted its direct case, which
cornsisted of the prepared testinony and exhibits of six
witnesses., After extensive discovery, including numerous
depositions of NU, Staff, intervenor and third party witnesses,
the Staff and intervencors filed their respective direct cases on
May 2%, 1990. The direct cases of Staff and intervencrs includged
the prepared testimony and exhibits of 49 witnesses. . On June 25,
1990, Staff and intervencors filed cross-rebuttal cases through
the prepared testimony and exhibits of 19 witnesses. On July 20,
1990, NU filed its rebuttal case through the prepared testimony
and exhibits of 12 witnesses, Twenty-five days of hearings were
held during August and September of 1990. Thirty-five witresses

were cross-examined, and 809 exhibits were adnritted into
evidence.

Briefs and reply briefs were filed in October of 19890, Four
days of oral argument ended on Novenmber 13, 1990,

I. “BYNERGIERY™ OR BENEFITS

Under Section 20 of the Federal Power Act, the Commission
"shall approve" a merger if it is "consistent with the public
interest." NU pust "show affirmatively that the disposition is
consistent with the public interest" (50 FERC § 61,266 at 61,822,



61,834, In 42

. _ ¢ : the "probal
benefits . . . add up to subs tantially more than the cos
merger." Liah Fower & Light CoO., 47 FERC q 61,209 at 61
(1989) ¢ Utah Power & Light So., 45 FERC § 61,095 at 61,299
(1968). As the Commission stated (47 FERC at 61,750):

:Q'.,' \ "0 \p g“‘ ol 3.0 ¢

That is all that is required of the
Applicants since they need not show a
positive benefit of the merger. Rather, they
need only show that the merger is compatible
with the public interest.

o ~3
4

The principal benefit is the resolution of PSNH's
The monetary benefits relied on are: $800 "1.L.::
I operation of Seabrook: improved availatb
savings ap;rcf;rat;': 5;». million;
neral expense savings reductions of more
oal purchase sa.‘ngs of about $39% million;
3 avings for NU and PSNH of $364 million
‘gle~systen status in the New England Power Pec
addition, the applicant ermphasized enhancements t
service resu.ting from its General Transmission
itrents and New Hampshire Corridor Proposal, discussed
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e applicant's showing in the present case amply satisfies
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€1,6484, €1,485), See also, In Re Evans, 1 FPC 511 (1837)
(approving an acquisition inveolving the reorganization of a
bankrupt utility).

Nor can the interests of creditors and stockholders be
ignored. The Official Committees of PSNH's Unsecured Creditors
and Equity Security Holders correctly urge that the nmerger's
impact on investors must be taken into consideration. he value
of their recovery hinges on the merger. They will receive
contingent notes, approximately one~third ¢f exchangeable
recrganized PSNH commen stock, and contingent warrant
certificates. The exchangeable stock has full value only if the
merger occurs; the certificates will have no value if there is no
rerger (Ex. 267, pp. 4=%5). Almost half of the stockholders'
recovery under the reorganization plan is affected by the merger
(1d. at 11). These investc:s == who have received no dividends
for six years and have seen "enormous losses" and "drarmatically
deteriorated” book ecuity (Id.) == will be seriously injured
without the merger. §See¢, In re Evans at 517 (“the Commission is
inclined to regard the right of these publiic bondholders as of
primary importance after the consumers have been protected").

Scre intervenors say that resolving PSNH's bankruptey should
net count 8s a merger benefit because the reorganization plan
already envisions that company's energence from bankruptcy as a
"stand-alone" entity., This circumstance does not mean that the
nerger scomehow has no remedial impact on the bankruptey. Indeed,
the s.tuation is Just the cther way around,

First, PSNH becomes a "stand alone" entity only as part of a
two-step NU merger plan. All parties to the recrganization
contemplated that status as an interim step en route to the
nerger. The plan accepted by the Bankruptcy Court, PENH's
unsecured creditors and equity security holders, Connecticut's
Departrment of Public Utility Control, and New Hampshire's
Governor, Attorney General, Public Utilities Commissicn and
legislature envisioned the merger ~=- not "stand alone" PSNH -~ as
the ultimate destiny for the reorganized company.

Moreover, PSNH's ability to survive alone is doubtful. The
New Hampshire Comnission's approval of the reorganization, wvhile
not conditioned on the merge~ rested on the assumption that it
wvould occur. Indeed that Commission expressed "substantial
concern" about the validity of the plan without a merger, and
said that a "stand alone"™ PSNK would leave ratepayers "at risk"
(Ex. 239A, pp. 126, 127, 176)., New Hampshire's highly
experienced and well qualified financial adviser testified that
if the merger were denied, he would have "serious concern" that
PSNH would be 80 weak as to be unable to avoid another
bankruptecy, and would thus recommend that the State withdraw its
support (Tr. 2834-28385). Continuing to maintain a weakened PSNH
as a company which would be marginal at best, and indeed cculd



wvell end up in bankruptey ageain, is not "consistent with the
public interest."

In any event, Section 203 requires a deternmination as to
vhether "She propesed « + .csuiottion « + » Will be consistent
with the public interest . . . (emphasis added)., The
;gropoloﬁ" transaction here is a merger, not a "stand alone"

NH.

There is no reguirement that the Commission examine some
nonemerger scenario in conparisen with the proposal before it,
The statute is not "hostile" to mergers; nor coes it treat them
05 "presumptively harmful" (gee, ut e,

JBS, 231 F.24 1034, 2017 (9th Cir. 1940), Whether certain
berefits could or could not be achieved without & merger is
sirply not the iseve., See, Viah Power & Light CQ., 45 FERC

§ 61,085 at 61,208, 61,2909 (19EE) (rejecting merger veriefits
because they were "attainable absent the merger" wes improper,
and "overly rigid"), Just as the "possibility of achieving a
particuler benefit through 8 contractual arrangement [as cpposed
te rerger) dces not diminish the cost savings associaied with
that benefit" (J1d.), so the possibility of rescuing PSNH in some
other way does not diminish the merger benefit.

The proposal here under review invelves PENH'Ss emergence
fror benkruptey under the approved merger plan, Emergence Irom
barkruptey is a distant benefit which unguestionably flows frem
this propesal. Whether such 8 result could somehow have been
produced in some other way is not the guestion here. PSENH's
recevery is entitled to substantial weight in the consideration
of the scguisition's consistency with the public interest.

B, Nlls Qpexation of SeARIOOK

Noclaims that » reduction of $%527 million in operating
costs will be attributable to its operation of the Seabrook
plant., These savings are based on economies cf scale, management
technigues, and NU's proven record of excellence in managing and
cperating four nuclear genersting facilities (NU Br., pp. 5-6).
The New Hampshire Public Utilities Commission found NU's
cperation of Seebrook to be a substantial inducement to agreement
with the merger proposal (Ex, 239=A, p. 274)., NU's witness, Mr.
Cpera, testified that NU has received high ratings from the
Nuclear Regulatory Commission, recently ranking ameng the top
three nationally in safety and operational performance., Mr.
Opeka also testified to a detailed three-month analysis starting
with the bottom employees and working up (Tr. 2048) (corroborated
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by an independent consulting tirm) which quantified these savings
by corparing Seabrook to NU's own Millstone 3 plant. 2/

The New England Intervencrs attack the study because it was
pade "without the benefit of one-cn-one discussion with
Seabrock's current operator, NHY iwcw Hampshire Yankee)" (Br,

p. €). There was a reason for this. As Mr, Opeka explained (Ix,
82, p. 12)1

Although we had originally hoped that our
aralysis would include the input of NHY, we
were asked by the Seabrook Joint Owners to
carry on sush discussions with NHY personnel
during the critical pericd when they would be
atterpting to accomplish the startup, full
povwer ascension testing and commercial
function of the unit., For that reason, we
did not try to obtain NHY input during the
conduct of our analyeis,

Moreover, as NU argues, "(w)lhile NHY's budget figures may be
accurate for its own cperation of Seabrook, it is NU's cperatien
of Seabrook, not NHY's, which is reflected in the bottoms-up
study and is relevant here" (NU Reply Br. p. 3). 1Intervencors did
not cffer any contrary evidence, and the argument that there
should have been more communication with NHY is not a reascn for
discarding NU's study.

The New England intervenors argue that the projected $527
million should not be counted because the same savings could be
achieved without merger, through a management contract. But NU
will operate Seabrook under the merger plan, and the substantial
savings which can be realized under the merger plan are benefits,
whether or not they could be achieved through a managerial
service contract. Here, as in Utah, supra, "the possibility c¢f
achieving a particular benefit through a contractual arrangenent
does net diminish the cost savings associated with that benefit." )/

Next, the New England Intervencrs argue that the $527
pillion figure should be reduced by $196 million because NU is
already under a five-year obligation to manage Seabrock =~- even
if there is no merger. The proposed redJiction assumes a five-

2/ See, Opeka Direct, Ex. 40, pp. 6-7: Qpeka Rebuttal, Ex, 52,

PP. 11-29; Fakonas Rebuttal, Ex. 83, pp. 11-14: 4. at pp. 17-19,
21=23.

&/ Utah Power & Light Co, &t 61,299; see alse, Southern
California Edison Co., 47 FERC § 61,156 at 61,671=72 (1989).
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year contract, but the record shows that the fivesyear cobligation
hes been reduced to two years (Tr. 1882-1883). Moreover, the
argunent ignores the fact that after the contract runs out,
"stand alone" PSNH would be laft to operate Seabrook without the
rany benefits which flow from NU's status as a multi-unit nuclear
organizetion (Ex. 40, pp. 17+-1%). But even a deduction to
reflect the existing contract nonetheless leaves over $330
rillion in total Seabrook savings, which would be directly
attributakle to the nerger.

Nore of the challenges is sufficient to slter the conclusion
that an NU-operated Seabrook will produce substantial savings.
No opposing witness had the credentials of NU's Mr. Opeka =~ a
reclear engineer with well over twenty years' experience in
cperating and ranaging nuclear power plants., NU's high ratings
and extensive nuclear experience can only provide & valuablas
bencfit to the Seabrock plant; the economies of scale are
virtually certain to bring some positive (even if not precisely
guantifiable) benefits to the merger. NU's control and
rarageneny of Seabrook is an important benefit properly
attributable to the nerger.

¢ Eessild Vnite: Adnirdistrative and Gencral Expense: Coal
Purcrasing

(1) NU projects savings of about $100 millien from
improved avalilability of PSNH's fossil units. NU's own feossil
steam plants exceeded NEPOOL's target unit availabilities for the
four years between 1985 and 1988. 1In addition, NU's witness
testified that NU could inprove PSNH's plants by applying NU
cperating procedures such as the Production Mainterance
Managenment System:! Inter-Plant Maintenance Force: a database
cdesigned to automatically compute performance parameters; and
training afhd performance improvenent programs (Ex. 40. pp. 40,
41«52). Mr. Opeka attributed much of NU's own success to its
development of such programs. MMWEC's Mr., Russell, though
challenging the total, implicitly agreed that some such benefits
would, indeed, occur == arguing that they were overstated, and,
in any even*, achievable without merger. Mathematical precision
is not required here. It is enough that NU's operation of the
FENH fossil steam plants will produce savings. Such benefit,
whether or nnt achievable elsevhere, counts as 2 plus in the

preposed merger context., See, Utah, supra.

(2) NU's ¢laim to $124 million in benefits resulting
from a reduction in administrative and general (A&G) expenses
produced no serious challenge. Mr. Reynolds, an economist who
testified for several intervencrs, pressed for more studies of
such savings, and particularly "a cross-section comparison of
different sized utilities, showing that AtGC expense as a
percentage of total revenue fell as firm size increased" (Ex.
520, p. 35). While more studies might always be useful, the



12

record is sufficient on the issue. NU's Vice President for
Regulatory Relations == an accountant with years of experience
with the company ~~ testified that the savings were based upon
NU's and PSNH's analyses of their systems and their focus on
identical tasks performed by both ccmpanies. The New Hampshire
Commission's own analysis corroborated this factor, and found
that NU had actually underestinmated ALG savings (Ex. 14, pp. 7-8;
Ex. 16). No one presented a contrary analysis. Common sense
dictates that corbining personnel and removing duplicative
functions will produce benefits to the merged company. Such
benefits can accrue to ratepayers and investors and must be
considered as pos.tive factors in determining whether this merger
is consistent with the public interest. 3

(3) NU, relying on its history for purchasing lowers
priced coal on the spot rmarket, urges savings of some $39% million
(or about two dollars per ton). The New England Intervenors =-
while net Afgputing that NU has achieved economy purchases in the
past -~ . * to the incressed risk of larger spot market
Puir 2.¢ <t Opposed to long-term contracts. Of course, long-
term couiliacts are more certain then spot market purchases, but
that dogs not mean that the latter must be disregarded. This is
especially so here, where NU's track record shows its successful
experience in that market. The New Hampshire Commission accepted
these savings (Ex. 23%A, p. 121). Even considering that there
are no absolute guarantees in the spot market, there is no reason
to assume that NU's past record and expertise would be wvorth
nothing. Intervencors' second attempt == that the coal savings
could be achieved without merger "through contracting" (Ex. §20,
P: 36) == has no merit under Jtah, BuRID.

D. NEPOOL Synergies

NU and PSNH are members of the New England Pool (NEPOOL), “a
comprehensive intercennection and coordination arrangement among
numerous New England utilities" (Municipalities of Groten v.
EERC, 587 F.2d 1296, 1298 (D.C. Cir. 1978)). NEPOOL operates
under an agreement drawn by its members and approved by the
FERC's predecessor. This NEPOOL egreement (Ex. 603, p. 10)
sllows corparies to elect "single partvicipant" status in certain
circumstances. It is undisputed that NU and PSNH qualify for
such status under the Agreerment, and that electing it will save
them some §360 million because the two companies' combined
obligations to the poo) are significantly less than their
obligations as separate companies,

The New England Intervenors, together with Boston Edison,
resist this outcore, arguing that tnese savings for the merged
company will effectively cone from the pockets of all other
NEPOOL members. NU, backed by New Hampshire and Connectisut,
presses vigorously for recoghition of these merger savings.
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As shown by New Hampshire and Cornnecticut (Br. p. 61 ang
items there cited), these savings were a vital part of the long
and strenuous negotiations which culminated in the resulting PSNM
recrganization plan., The concept of combined systenm status under
NEPOOL a1d the rolulting savings for New Mampshire (some §$l46
willion) were specifically relied upon by the State in appreving
the Rate Agreement as consistent with the public goed (Ex. 239a,
Pp. 118121, 122). Denying these legitimate benefits to PENM in
order to help other companies would progud&co the Nev Hampshire
rate payers, who would have to absorb 8146 million in additicnal
costs (Ex. 242, p. 3). These same congiderations apply to
Connecticut and its ratepayers, who would lose the benefit of the
sevings othervise derivative from NU,

That a merger could create these NEFPOOL benefits under the
Agrecment was envisioned by NEPOOL members from the cutset. Vhen
asxed why the Conrmission should approve a merger which allows NU
and PENH to achieve NEPOOL savings at others' expense, Mr.
Bigelew (& NEPOOL founder) explained (Tr. 4619-4620)!

The best way I can answior that is thet
when wve put NEPOOL together 20 years ago, we
recognized that these “hings might heppen.
This is not scmething that gnuck up on
pecple., It was there and the NEPOOL
agreement was put together after, I've got to
tell you, five years of leng, painful
negotiations in which every party had te give
scrething to get something.

Mr. Schultheis and 1 participated in
that and it was the longest negotiation I wvas
gver in in my life. All the parties were

. there from big utilities to the small :
utilities. There vere a lot of trade-offs
made in which some utilities gained here and
lost there.

And we did discuss at length what would
happen because we recognized, in fact, ve
were then coming up to a potential merger of
Boston~Edison, Eastern Utilities, New England
Power. It was recognized that these kinds of
things could happen in the future and we
spelled out the ground rules and recognized
that that would happen when it happened. And
the pecple who didn't like it got something
else for it.
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It was a negotiated arrangement that we
all signed to a degree 20 years ago., And it
represented, like everything else, an
n?rocnont in which everybody came out a
little bit unhappy. But I think the pool has
been the most successful pool in this country
and has vorked very vell, because we all made
concessions here and there to make it work,

The New England Intervenors cite language in the FPC's
approval of NEPOOL as supporting their arguments against single
participant status (Br. p. 6), citing New England Fower Pool
Aoreement, %6 FPC 1562, 1580 (1976)). Nothing in that decision
preciudes single system status for NU-PSNH., Judge Wagner's
initial decieion in that case made clear that "the only question"
atout single participant status involved "the desire of the
Municipal Intervenors to extend the single participant rule to
include groupings of other 'small systems'” (ld. at 159€6). The
Comrission's refererce to the "detrimental® effect of conferring
single system status on "any group of systems" (ld. at 1580) wvas
medified by the phrase “such as MMWEC," and was directed to that
entity.

The FPC's remarks About certain Vermont utilities with
gimilar lcad patterns cualifying for single participant status do
not disgualify NU-PSNF, Allowing parties to obtain a status for
which they might not nave qualified does not justify denying such
status to those wi.o do qualify.

The Commission recently approved the merger of Newport
Electric Corporation into Eastern Utility Associates, expressly
noting ameng the identifiable advantages to the merged entity:
"reduced capacity reguirenents and lower energy production costs
resulting from composite load treatment under NEPOOL." Newport
Electric Corp., 50 FERC § 61,382 at 62,171 (1990). This is the
very thing NU contends hers. The New England Intervenors
distinguish the case on the ground that it involves "smaller"
ytilities with savings of a “few million dollars, not hundreds cf
millions" (Br. p. 62). But the NEPOOL agreement makes no siie
distinction. 1t provides that "(a)ll entities which are
controlled by a single person . ., ., which owns at least seventy-
five percent of the voting shares of each of them shall be
collectively treated as a single participant for purposes of this
Agreement, 1f they each elect such treatment" (Ex. 603, Sec.
3.1). Single participant status is, by the express terms of the
NEPOOL agreement, available to al) entities, regardless cf size.

Finally, the language of the Agreement itself favors such
status. The sentence conferring single participant status uses
the word "shall,” and the sentence following recognition of
corpanies' rights to elect such treatment reads: "They are
encouraged to deo so" (emphasis added). That is the agreement
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nede by the merbers end approved by the FPC. It has fostered
relisble and efficient centralized bulk power cperations over a
nulti-conpany six-state area for years. It encourages precisely
vhat NU intends to do here.

I1. ANTI-CONPRTITIVE ASPECTE OF UNCONDITIONED MERGER
A. IThe Meraed Conpany's Power Over Iransnmissisn and
SNIplus

An array of experienced utility executives and vell-
gualified econumiste testified thet the merger would have anti-
competitive impacts by giving the merged company vast competitive
strength in selling ond transmitting *d4lk pover in New England,
and in & regional submarket called "Eastern REMVEC" (Rhode Island
and Eastern Massachusetts).

These concerns were especially vell«focused and ar..culated
by one of NU's supporting witnesses, hMr, Bigelow, Vice President
of the New England Power Company, vho corroborated the cpponents'’
conclusions about the need for protective conditions. Mr.
Bigelow's conclusions about the merger's anti-competitive
ippacts, in an industry and region where he has forty years of
experience, were bolstered by his comparative neutrality 4/ ang
cpenness. As the Principal New England Intervencors said: “[i)t
was not a high=priced consultant, rather the plain-speaking Mr.
Bigelow, who capsulized the fundamental change that will result
{ron the proposed merger: ', . . combining into one entity
control over the single largest source of surplus capacity in New
England with control over key transmission facilities necessary
to provide .access to alternative scurces of bulk power in the
region'" (Br. p. 10, qQuoting Ex. 261, p. 21). !

Utilities in Eastern REMVEC will be surrounded by territery
of the merged company, and conmpletely dependent upon it to get
electricity in from other places. NEP correctly argues that an
uncorditioned merger would create & "virtual wall around
electrical systems in southeastern New England and the three
pillion customers they serve® (Br. pp. $~6). As Montaup Electric
Company's witness, Mr., Taglianetti, put it: "[i)n essence NV
would have a 'transmission curtain' around Montaup and other
Eastern REMVEC utilities" (Ex., 537, p. 6). Even NU's own

4/ Mr. Bigelow's company vas certainly "not opposing" the merger
(Tr. 4785))., But if it were turned down, "(s)o be it, . . . the
inpacts that it has on us are not such that we should take a
strong position. They're certainly not doing this merger ag 2
favor to us ., . . [b)ut they have addressed the concerns that we
had . . . and we have no reason to oppose it" (Tr. 4750-4751).
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witness, the Executive Director of Marvard University’'s Energy
and Environnental Center (Mr. lee) candidly acknowledged that
"Iwihen I first heard of this merger (before any wheoeling
comnitments) I was very concarned about the ability of & utility
to control the flow of power from northern New England to
southern New England" (Tr. 5934).

The merger would leave 45 Eastern REMVEC utilities
"isolated" inside the curtain (Ex. 416, :. 17). This situatien
is apparent from the maps (gee, Exs. 4, 57, 240). &/ These
compenies, ronfrenting increasing cpposition to the siting of new
power plants within their region, will need to rely or cther
cutnide sources for supplies of bulk rowver, and on cther
vtilities to get thet power inte Eastern REMVEC., To get that
needed power == wheilhel from non~utility genarators (NUGS), freom
cther New England utilities, or from Canada ~-= the Eastern REMVEC
buyer needs transmission., Absent conditicns, the merged corpany
wvould, as Mr. Bigelow said, "create a near nonopoly over key
trarsrission facilities and corridors . . " (Ex. 261, p. 23).

Because PSENH "controls the nnly transmission lines linking
Maine ®ang New Brunswick to the rest of New Engiand" (jd.),
Eastern REMVEC utilities will necessarily have to deal with the
merged company in order to get powsr from those areas. Tha
merged company's contrel would alse extend te accoss from New
York (Tr. 4505). NU contreols 72% of the New York=-New Englind
“interface" (Ex. 261, p. 23) =~ facilities which transfer power
betveen the two regions == and needs only a small portion of that
share for its own use, NEP and ancther company own and use the
remaining 288 for their own needs (Jl8.) Thue a large perticen of
NU's 728 {s the only New York-New England capacity available for
use by others, When this capacity is taken togather with the New
Hanpshire lines, the merged company will control some 92% of the
capacity available for transmission to New England (Ex. 261,

p. 23: Ex. 262). As Mr. Bigelow said: "the NU-PSKH merged
company would essentially control access from the southeastern
portien of New England in all directionsy outside, both the north
and the east into Maine, into New Hampshire, and west to New
yerk" (Tr. 4508).

This control would give the merged company the power to
derand excessive charges for transmission, or te deny it
altogether, while favoring its cwn excess generation at high
prices (ld. at 24). That the merged compuny could use its pcwer
to force its own extra goods on buyers elsewhere is an especially
significent concern because NU-~PSNH will have the largest block
of surplus capacity in New England (]d. at 22).

S/ The .ompany's own map (Ex. 4) is reproduced as an attachment
to this initial decision,
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NU, while acknowledging that the merger will produce
combined surpluses, argues that the merged company's surplus
capacity should not be treated as a "product market" for purposes
of snalyzing competitive impact (Br. pp. 27, 38, 39-40): it
stresses Dr. Hay's statement that focusing on surplus would be
like measuring the baseball concessionaire's power "one hour
after the ball game is over," when "the guy says 'I've got all
the unsold peanuts. Goodness Gracious, do I have a moncpoly?'»
(Tr. 5747).

But the Comnmission has squarely recognizid such excesy as a
market., Public Service Co. of Indiana, $) VERC § 61,376 at
62,205 (1990), Market power over today's unsold peanuts can be
criticel at tomorrevw's game, and if that market power extended to
arerss and stadiums all over New England, the Concessicnaire's
contro’ ecimes all the more significant. Moreover, as Mr.
Bigelow said, the excess capacity creates a motivation for the
merged company to faver its own "unsold peanuts" over somecne
else's -~ even i{f the other suppliers' goods are cheaper,

The rerger's jmpacts are no less anti-competitive when
viewved fron an all New England perspective. Eastern REMVEC
utilities will be the buyers from northern sellers who may be in
Canada or Maine (Ex. 261, pp. 7, 26)., Many of the smail pover
projects, upon which the southern New England utilities will
rely, will be locited elsevhere in New England (ld. at 8), and
transmission will be necessary to get the product moving scuth,
Those northern sellers will need to break through the NU=-PSNH
stronghold in order to get their power to southern New England
buyers. The merger, with its resulting transmission "curtain,"
cuts the regions off from each other.

B Asserted Alternatives £o NU-PSNH
‘(1) Non=Utility Generation

The nost significant alternative is non-utility generation
(NUGe) == electricity produced by various persons (g.4., owners
©f cogeneration facilities and srmall power producers) who sell
power to utilities. The applicant (through Dr. Kalt's testimony)
takes the view that NUGs are "a viable resource aiternative" for
utilities in Eastern REMVEC and all of New England (Br. p. 44).
Opposing intervancrs and Staff challenge this reliance.

Applicant's case for NUCs rested on the proposition that
they were important alternatives because the Eastern REMVEC
utilities had said so in various documente (Br. pp. 44=-45 anc
exhibits there cited). The guestion is not what intervgrors have
said, but whether the NUGs' future is sufficiently assured as to
warrant the conclusion that they could neutralize the merged
company's strength.
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Pp. 26-27 and record references there cited), Siting coal-~fired

MUGs in Eastern REMVEC faces major environmental opposition,
risks, and uncertainties (Jgd. at 27-28). GCas~fired WUGs in that
region are no more certain, considering limits on tirm gas
transportation and on availability from local ¢ ‘stribution
conparies (Jd. at 30+«31).

Taken as a vhole, these considerations show that although
Nt;s will ceitainly coperate, the magnitude and likelihood of
heir fu 11 projected availability is not such to support them as
t"ei‘es for the nerger's arti- cow,etmtive potential,

(2) Demand Side Management

"Derand sicde management” (DEM) refers to progqrams and
devices aired at causing consumers to use less e.actric
1e88 Costly electricity «~- j.@8.,, t0 reduce the demand f
electricity from the utility's system (gee, Ex. 55, p. 106;
"Glossary of Terms," pp. 19-20). There is no gquestion that
Eastern REMVEC utilities invest seriously in =-=- and plan for =-
these programs and their results, The issue is whether these
efforts to reduce demand constitute meaningful alternatives te
the merged company's competitive strength.

The Staff's Dr. Baughcum explained that DSM technigquas are

ot alternatives to NU's U rket power because they "are not
;;1;”;; abstitutes but vo.igy measures" (Ex, $54¢, p. 42,
mphasis in original). The consultant for the Mass. Systems (Mr
k‘" rfeld) also took the view that DSM was not a substitute for

Pulk power, explaining that automecbiles with fuel-efficient
engines vere not subsci.ute vroducts fu gascline (Ex. 416,

P. 24). Conservation approachus are not the same thing as
ernative sources of power or of tranamission; not buying the
ct 1s conceptually different from buying an alternative
ct. A monopolist's power could always be raticnalized on
theory that pecple could choose to buy less of the product.

Baughcum properly reasoned that market power should not be
d by a customer's ability to cut down on purchases.

gut whelly apart from conceptual difficulties, there are
other reasons why DSM is not an effective device to police the
nergec company's power. First, DSM programs take time. Dr.
Baughcum exnlained that technigques require approval of state
commissic s, and necessarily involve administrative proceedings:
several years are then regquired for effective implementation (Ex.
549, p. 60). As expressed by Mr., Kahal and Dr. Swan, witnesses
f¢r the Maine and Vermont regulatory authorities, two Maine

utilities, and the American Paper Institute (Ex. 445, p. 3
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LEM load savings do not spring into existence
overnight., In addition to research, testing
and the regulatory appeal process, DSM
programs are normally phased in over time.

It takes several years to 'ramp up' a progranm
and achieve the targeted savings.

They show that NU's projected DSM savings will take ten
years to get from 215 MW to 2213 MW (Ex. 453). Some projects
invelve a gradual customer sign-up over many years; others become
effective only when customers' old appliances wear out, or when
new homes are built (Ex. 449%, p. 38). The Executive Director of
the Massachusetts Energy Facilities Siting Council explained that
it took two years for certain programs to get from beginning to
initial irplerentation, and another five years for full public
intreduction, installation and performance {(Ex. 444, pp. 22-23).
As he sald, DSM savings "can take many years to appear" (l4.)

DSM programs are marked by uncertainties. Political
considerations are relevant. NU's Mr. lLee warned about "just~in-
time plonning," where, because of surpluses, "the pressure of
government to move anead different programs, [(DSM, inter 2lia)
begins to wane" (Tr. 5%14-5915). Boston Edison's witness
testified to ".onsiderable uncertainty” as tc whether DSM sources
"will be there as planned" (Ex. 524, p. 19). Moreover, the
amount saved may not be significant., COM/Electric's Mr. Sayer,
with nearly twenty-five years of exparience in New England
utility planning, said that "DSM would not significantly impact"
his company's foreseeable supply needs "[e)ven if the maximum
foreseeable potential of the next 30 years were achieved . . ."
(Ex. 534, p. 14). Mr. lLevitan, a consultant for the New England
Cogeneration Association warned that: "“DSM often regquires long
lead times, is difficult to measure, and savings can be hard to
sustain® (Ex, 500, p. 11). He concluaed: '"there is reason to
believe -- as NEPOOL has stated -~ that DEM will centinue to be
the largest uncertainty among alternative 'supply' sources" (ld.
at 15). NU's Dr. Cagnetta ackhowvledged "uncertainty" in DSM, and
agreed with the applicant's statement that "(d)isagreement is
fairly common among industry professionals concerning how much
savings are available from conservation activities and what those
savings could be, and how best to acquire them" (Tr. 5623).

(3) Cfelf-Owned Generation

NU also .. " .d on self-owned utility generation (UG) as an
alternative to any potential exercise of market power by the
merged company (Ex. 5%, pp. 88, 110-114). The record is not
sufficient to support such reliance. That a utility can
sometimes build a new power plant does not dispose of the matter.
The road to such an alternative can be long and tortuous,
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c. - /€N - ?.?

The evidence shows that anti-competitive conseguences are
not limited to the short term. NU's own studies of the New
England market show that "(l)ong term competition appears to be
greatest from potential cogeneration projects and Corridor
purchaees” (Ex. 123B, p. 638), This is the very "long-term"
competition which could be most easily frustrated by the merged
company's power over transmission, Power from New Brunswick or
Quelec, which can go south only if, as, and when NU 80 allows is
only as "“"competitive" as NU wants it to be.

It is true that until NUG facilities beccme commercial,
Eestorn REMVES utilities will rely "for a significant portion of
their pcwer needs" on short-term purchases <f bulk power from
otler utilities in and out of New England (Ex. 261, p. 6). But
the Eastern REMVEC need for transmission ig no less critical cover
the long ™un. The arrival of the NUGs does not somehow destroy
NU=-PSNH's power! indeed such coperations heighten the importance
of NU's centrol (Ex. 261, p.7).

Comnercial NUGs are of no avail unless their produst can get
south. Limiting Eastern REMVEC buyers to independent generatinag
sources inside their own region would not be "in anybody's best
interests" (Tr. 4506). As Mr. Bigelow explained, the regicn's
increasingly conrpetitive wholesale power market demands a wider
range of alternatives, which, in turn creates a marketplace where
potential resources compete with each other ~- all to the
customers' ultimate benefit (Tr. 4506-4507).

NU's own witness, Mr. lee, acknowledged that it is "better
for the region (Eastern REMVEC) to have access to as many sources
as possible coming in from the north" because of "price and
economics!” considerations (Tr. 6035-6036). Mr. Bigelow said that
the best "long-term power supply opportunities would be located
in Maine and New Brunswick" (Ex. 261, p. 26), and there must be a
way to cet those goods to the southern market. That way == the
only way == is via the merged company.

Of course NU's strength may be most acute when its surplus
creates a motivation to chill competitive goods while favoring
its own merchandise., But NU's control over transmission does not
vanish when the surplus ends; it, like the merger, remains
foruver. Surplus or not, "short" term cr "long" term, the only
way to get northern power to southern buyers would be over the
merged company's lines. As expressed by Professor Kamerschen,
NEP's expert, (Ex. 265, p. 9):



23

+ « « The merger would give NU, both

in_the future, control cover both of the major
transaission corridors necessary to import
bulk power into southeastern New England,
This includes the east-west corridor to New
York and the north-scuth corridor through New
Hampsaire, which is vital to imperting bulk
pover from New Hampshire, Maine, New
Brun:sick and Nova Scotia. (Emphasis added).

Ner is the "short-term/long-term" dichotomy especially
meaningful for this industry in this part of the country. As
expreseed by Mr. Legrow, Boston Edison's NEPOOL and Power Supply
Adrinistrator (with scventeen years of experience in the New
England utility busiress), "we are always in relatively short-
term capacity planning problems" (Tr. $283)., The company is

always in the need to either sell exci:s
capacity or to buy additional capacity to
conpensate for plants that we've planned on
that don't come in on time, or for plants
that do come in on time but the lcad hasn't
develcoped such that we need to sell or we
need to purchase (Tr. 5283~5384).

This "short-tern" problem "recurs centinually" on Boston Edisan's
system and on every system (Tr. $284). Dr. Reynclds said that
for this reason, utilities are "always operating in the shorte-
run" (Ex., 520, p. 7). See also the testimany of NU witness, Mr.
Lee, concerning utilities' "just-in~time planning" (Tr. 5914~
$918%).

The anti-competitive effects of this merger, if
unconditioned, will, therefore, exist over the years immediately
following the transaction, and will continue for the foreseeable
future -- over the "short tern" and the "long term," however
those words may be defined. For these reasons, an unconditioned
merger would have serious anti-competitive conseguences for New
England generally and for Eastern REMVEC utilities in particular.

D. QRisputes About Numerjcal teasures

Given the above findings as to the anti-competitive
consequences of the merger, there is no need in this case to
resolve disputes about the relative significance of various
Herfindahl-Hirschman Index (HHI) numbers; of the Department of
Justice's Guidelines reference toc a 35% market share; or of the
Guidelines themselves in the context of an electric utility
nerger,

Moreover, these tools are designed in significant part to
measure the potential for post-merger collusive behavior (Ex.
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49, pp. 131, 23: Ex. 551, pp. 20, 22, 24, 29, 33=34), But the
likelihood of such an event == NU/PSNH colluding with other firms
=~ was virtually non-existent. NU's Brief (at pp. 21-22)
accurately portrays the uncontradicted testimony:

The only factial evidence on the issue was
provided by the panel for the Eastern REMVEC
utilities why testified in unison that the
[collusion) conception was inconsistent with
any behavior they had even heara of and
inherently unthinkable (citing Tr. 5275~
5282) .

On this record, therefore, the Suidelines and "HHI" numbers may
have less reaning == a circumstance which alsc militates against
attempting to adjudicate a contreoversy about thenm.

Finally, as the Commission said in Public Service Co, of
indiana, Q} FERC § 61.367 at 62,205 (1990):

There are various methods of aralyzing market
power such as HHI determinations, market
shares, ccncentration ratics . . . However we
do not believe that any one type of evidence
is sufficient for this analysis, and ve will
not rely on any mechanical market share
analysis to determine whether a firm has
market power.

Here there is abundant evidence that the merged company will
ha. "market power" by controlling the New England transmigsicn
"curtain" and the excess capacity. An examination of the
disputed numerical devices would serve no useful purpose in the
circumstances of this case.

III. CONDITIONS

An unconditioned NU-PINH merger would have anti-competitive
consequences. For that reason, the parties focused extensively
on the question of appropriate conditions. Section 203(b) allows
the Cocmnission to approve an acquisition of contrel "upon such
terms and conditions as it finds necessary or appropriate to
secure the maintenance of adequate service and the coordination
in the public interest of facilities subject to the jurisdiction
of the Commission.™ The parties urge a variety of generic
conditions inveolving NU's General Transmission Commitments;
transnission over the New Hampshire Corridor, a Regional
“ransmission Arrangement, and NEPOOL voting. 1In addition,
various intervenors press for particular individual conditions.
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A.  ¥hoeling (Ceneral Transmission Commitments)

Section ¢03(b)'s conditioning power allows the Commission to
order wheeling when necessary t¢ ameliorate the merger's likely
anti~competitive effects (Utal, sSupra at 61,28z2). 1In the instant
case, virtually everyone agrees that transmission access is
essential in order to render the transaction consistent with the
public interest. . implicitly admits as much by volunteering
its own pest-merger General Transmission Commitments (Ex. 178).
These reflect significant advances over the pre-merger world of
ad hoc negotiations == a regime which posed serious difficulties
for transmission customers. g£eg, summary at pp. 43-45 of the
Eastern REMVEC Brief.

Many intervenors, together with the Staff, propose their own
"Merger Tariff"; others offer additional suggestions, with
varying deyrees of detail as to what the company's post-merger
transmission ought to be. But the company's own Commitments are
an integral part of its proposal, and as one of the intervencr's
witnesses “said, are "a starting place" (Ex. 439, p. 4). Section
203 requires a determination as to whether "the proposed . ;
acguisition" will be consistent with the public interest. Here
the "proposed" transaction includéz the NU commitments, and they
must be the focal point of the transmission condition inguiry.
Certainly they can be modified as necessary. 1If the finished
product == the NU-PSNH merger, with the "proposed" Commitments as
modified == is consistent with the public interest, that is the
end ¢f the matter. Whether scme other plan might be "better"
from a custozer's viewpoint is of no significance.

(1) Tirne Dimensions

(a) The company proposes to offer transmission
service in increrments ranging from 30 days to five years. The
J0-day period for firm service reflects NU's compromise from an
earlier position, is duplicated in the intervenors proposed
Merger Tariff (at p. 7), has wide suppert (Tr. 7075-7078, 7090~
7091), and raises no gquestion worth discussing.

As to non-firm service, the inteivenors' proposed tariff (at
p. 7) offers a one day minimum, instead of the company's seven~
day minimum (Tr. 7079). Intervenor evidence showed the freguency
of short-term transactions involving a few days or hours and
requests for short~term service for periods of less than seven
days. MMWEC's consultant explained that NU, by demanding minirum
terms of seven days for transmission service as short as cne day
was able to "lock[) up this ghort-term business for itself by
refusing to allow others to procure the wheeling service
necessary to compete for it" (Lx., 313, P. 19). The company
argued that a minimum charge of seven days for one day's worth of
service was a reasonable balance between the needs of the cne-day
customer and NU's need to maintain the transmission system all
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year (77. 7101). The applicant's point was not supported by any
particularized evidentiary study., The record supports the
intervenore, particularly in the context of the merged conpany's
increased power. The requisite transmission tariff must offer
firm service fer a one~day minimum term.

(b) The company's proposed five-year limit on
firm service was strongly attacked as inadeguate. The
intervenor-5taff "Merger Tariff" instead envisiors offerings of
"twenty years or longer by agreement of the parties," with a
customer option tou extend the term for the contractual life of
the facility generating the power to be transmitted (at p. 7).

These inter “rors correctly arvsert a need for more than five
years' worth of secvice., Mr. Taglianetti, an executive with
responsibility for transmission contracts, stated: "[m)ost power
contracts cover significantly longer periods of time" (Ex. 537,
p. 6). Mr, Bigelow said that QF and similar projects (jl.e.,
NUG's) "need assured service . . . for the long term, coincident
with their power contracts" (Ex., 261, p. 18). The Staff's
transmission witness, Mr. Krezancski, testified that twenty years
would be the appropriate maximum for transmission service
requests (Ex. 601, p. 37)., The NUG develcpers, Mr. Kearney and
Mr. Riva referred to twenty-year supplies and twenty=~ year
contracts as underlying certain projects (Tr. 4912-49813, 5016).
fee 2182, Qcean State Power, 44 FERC § 61,261 at 61,984 (1988) (2
twénty-year contract between a develcper and certain Eastern
REMVEC utilities).

The applicant does not want to commit itself to transmission
for longer than five years, because it cannot predict what the
situation will be then. But some reasonable guarantee of firm
transmission will be essential to discipline the merged company's
cempetitive power. Mr, lee of Harvard's Energy and Environmental
Policy Center (applicant's witness) testified that developers
need the assurance of "some certitude" (Tr. 5944), and NEP's Mr.
Bigelow referred to "assured" service coincident with contract
length. Five years of "certitude," to be followed by all the
difficulties inherent in ad hoc negotiations, is not enough for
developers and financiers, who may well be locking at a 3450
million investment in a tacility with a twenty-year uvbligation
(Tr. 4912=-4912, 5016).

The intervenor-Staff proposal envisions a tariff which would
offer firm transmission service for the life of the commitment
underlying the facility in question. But such an open-ended
obligation dermands too much. During oral argument several
counsel spoke of a maximum finance commitment of 35 years,
advising that they knew of nothing which went past that period

Tr. 7072, 7113). But it does not follow that bankers should
necessarily dictate transmission terms, rather than follow thenm,
Moreover, counsal's statements nad some uncertainty. Considering
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the transnmission customers' need for "some certitude," the record
more clearly justifies a twenty-year maximun, as opposed to
thirty-five years. The merged company's transmission tariff must
cffer service for up to twenty years, unless, of course, the
parties agree on something different.

(¢) The company proposes to file its transmissicn
tariff within 60 days following consummation of the merger (Tr.
7134), The intervenor-Staff proposal includes an interim
tranenicsion rate, which, assuming Commission approval of the
merger, would govern the merged company until such time as it
filed whatever tariff the Commission had required. This interim
step, apparently designed to obviate certain transitional
probless which arose in the Utah proceedings, £/ is
unnecessary. I see no need for requiring one tariff (with
petential for controversy, charges, collections and refunds) to
be fclloved by yet another tariff, with its own potential for
still other disputes.

Avoidimg o transitional period will make it unnecessary to
require a transitional tariff. To achieve this result,
consumzation of the merger must be conditioned on the concurrent
filing of a compliance tariff which fully reflects all of the
terms and conditions set out in this initial decision. Such a
condition should encourage a prompt and fair compliance filing
because NU could not begin to reap the merger benefits without
it,

(2) Variocus Other Matters

(a) The company's proposal contains & reciprocity
clause (Ex. 178, p. 7) which requires NU-PSNH's wheeling
customers to offer egquivalent transmission service to the merged
company. The Staff and some intervenors rightly challenge this
provision. There is no warrant in this merger case for inposing
such a regquirement on all utilities who use the company's
transmiseion facilities. Conditioning the merger upon NU's
agreeing to wheel is a necessary step to ameliorate the potential
anti-cconpetitive consequences, and thus render the transaction
consistent with the public interest. These considerations do not
justify forcing the transmission customers into action. They are
not seeking to merge; they seek only tc get power through the NU-
PSNH "curtain." Notions of reciprocity, perhaps relevant in
later deliberations about a Regional Transmission Arrangement
(gee, Section III, C(1), infra), have no place here.

(b) Many of the opposing intervenors argue
against the merged company's refusal to exclude "tie line" and

€/ Tr. 7134=7140, 7187-7188: gee alse, Utah Power & lLight Co.,
45 FERC § 61,095 (1988), 51 FERC § 61,295 (1990).
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"lost oppertunity charges" in its transmission commitments (New
England Intervenor's Brief, p. 3%; Eastern REMVEC Intervenors'
Brief, p. 44). The merits of these disputed charges are at issue
in other NU proceedings pending before the Commission which,
indeed, involve some of the same opponents and lawyers (NU Reply
Br. p. 50 Tr. 7131, 8172~816%5, £178-8181). 1In these
circunstarces, there is no need for still more litigation about
then here. Consummation of the merger is conditioned on the
merged company's agreeing to accept the FERC's decision as to the
validity of those challenged charges in the dockets cited in the
above transcript pages.

(3) Constraints; Priorities; Removsl Costs; etc,

"Native load" customers are located in the service areas
which the utility is licensed to serve. The merged company's
native load custoners will be primarily the retail customers of
Connecticut, Western Massachusetts and New Hampshire.
Transmission customers outside the NU~-PSNH service area want to
use the mérged company's facilities to transmit or "wheel" power
to their areas. Sometimes physical constraints will preclude the
merged tompany from carrying all the electricity that is demanded
by both groups (native load and wheeling customers). Much of the
controversy about wheeling conditions involves the choices to be
macde when the merged company confronts such constraints. What
happens when the constraints carnot be removed? Alternatively,
when the merged company is able to make necessary upgrades, who
pays them?

(a) Pricrities when Constraints Cannot Be Removed

Although the merged company is willing to build such
upgrades or additions as necessary to remove constraints, siting,
environmental, Or other regulatory concerns may sometimes
preclude the work. 1In that event, priorities of access must be
established among those demanding the merged company's
facilities. 1In the context of this case, the "priorities"
dispute involves dcllars, not failures of electricity. The
priority "winner" gets cheaper power; no one loses electricity.

The merged company would favor its native load customers
when an irremediable constraint produces a conflict between their
needs and those of transmission customers. Some intervencrs
argue against such a priority, reasoning that concepts of
"parity" or "nondiscrimination" reguire that transmission
customers be allowed to sign on with the merged company, and be
treated the same as the rest of the company's customers. Under
this approach, every customer, native load or wheeling, would get
equivalent treatment, presumably sharing in all available power.



29

These intervenors believe that such egalitarian service
would create more reliable wheeling, and thus furnish a stronger
competitive alternative to NU-PSNH's strength. But an approach
which equates wheeling with a utility's obligation to serve its
own retajil customers is fraught with difficulties.

The merging companies' very existences are linked to their
obligation to serve native load customers. That is why they hold
lawful monopolies. The native load customers have regularly
borne the costs of the NU-PSNH facilities. The future
transmission customer, who wants to use those facilities, has
not. The ratepayers of NU and PSNH, whe have paid for the
facilities through the years, have used them, have planned on
them and have relied ¢cn them; NU and PSNH have correspondingly
plarned for those ratepayers years into the future. This
situation is not uniqQue to NU and PSNH. Every New Erngland
utility favors its own native load. Nothing in the NEPOOL
agreement requires its members to surrender their native load
preference, and none do. Even the propesed intervenor~sStaff
merger tardff recognizes that native load should prevail in cases
where constraints cannot be removed (Tr. 8143-8147).

There is no legal reguirement that a utility equalize its
rative load customers with all others. The antitrust laws'
"essential facilities" doctrine recognizes the legitimate primacy
¢f the company's own customers. Even if NU's facilities were
"essential," that status would not warrant destroying native load
preference (see, Utah Power & Light CO,, 45 FERC § 61,095 at
61,287 (1988)). LUtah expressly recognized that the merged
company could reserve from its wheeling obligations so much of
its capacity as would be necessary to serve native load (45 FERC
at €1,261). gee alsQ, City of Vernon v, Southern California
Edison Co.,. No. CV. 83-6127, C.D. Calif, Aug. 30, 1890, pp. 25-28
("[rleasconable access does not include that which would harbor
Edison's other customers . . . Edison is not obligated by the
antitrust laws to confer a benefit n Vernon at the expense of
its own customers . . . Ediscn's de .ial of access to its
trangmission system was motivated by a desire to benefit its own
customers . . . ")

The reasonableness of a native load preference is also
reflected in the Federal Power Act, Section 217(a) provides that
no wheeling order may be entered under Sections 210 or 211 unless
the Commission determines that such order "will not impair the
ability of any electric vtility atfected by the order to render
adequate service to its customers." This provision, while not
binding in a Section 203 case, nevertheless reflects significant
legislative approval of priority for native load.
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NU's choice, to prefer native load when constraints are
immutable, is fair, and it strikes a reasonable balance between
conflicting interests.

(b) Cost Allocation When NU Can Make Necessary
Upgrades

When the rerged company is able to build the upgrade, who
pays for it? All parties agree that the costs of building a
"generator lead, a feed from the generating plant hooking up te
the network transmission systen" can properly be borne by the
transmission customer (Tr. 8062-8063)., Beyond this, there are
differing views.

Those intervenors who urge that native load and transmission
customers are all the same would "roll in" future upgrade costs
with all other company costs and charge them to evervone ac part
of NU's general rate structure. The applicant and a number of
opposing intervenors disagree. They would allocate the costs of
future needed upgrades according to concepts of responsibility,
but they differ widely over the appropriate standard of
measurement and other details.

"Rolling in" of upgrades, while administratively simple,
blends everything and everyone together, and thus ignores any
concept of responsibility. There is nothing inherently improper
in attempting to allocate costs to those responsible for them.
The Commission, while generally adhering to rolled-in pricing,
does not preclude particularized cost allocations to specific
customers where appropriate. Utah Power & lLight Co., 45 FERC ¢
61,095 at 61,291, fn. 163 (1988); Public Service Co. of Indiana,
51 FERC § 61,267 at 62,202 (1990), Opinion on Rehearing, 52 FERC

§ 61,260 at 61,966 (1990): Northern States Power Co., 52 FERC §
61,123 at 61,543 (1990).

Even the Staff's transmission witness =-- who would abolish
native load priority and "roll in" upgrades to sverybody =~ could
not oppose incremental pricing in principle (Tr. 6539). When
asked whether it would be appropriate, "if procedures are
available . . ., to efficiently identify which custcmers cause
which costs to be incurred, . . . to assign those costs to those
customers,” he stated: "I believe that a fully developed and
supported form of incremental cost pricing is a potential means
of pricing the transmission service" (Tr. €540).

If an upgrade is caused by transmission customers, why
should they not pay for it? Conversely, why should an NU retail
ratepayer in Hartford, Connecticut have to pay anything for a
facility used by a Boston utility to wheel power over NU's lines
to Eastern Massachusetts? Why should the Kartford homeowner
subsidize the Bostonian by so much as even one mil? Why should
the New Hampshire Commission, for example, authorize an upgrade
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to benefit Massachusetts wheeling custormers, if its costs are to
be partly borne by New Hampshire ratepayers? Allocating
particular costs to those responsible for them -« where that can
be done feasibly ~-- is fair, and altogether consistent with the
public interest. As the Commission said in System Energy
Resources, Inc., 41 FERC § 61,228 at 61,616 (19587), "(plrinciples
of fairness in ratemaking support the concept that those who are
responsible for the incurrence of costs be the ones who bear
those cost burdens.™

For these purposes, NU would use the test articulated by Mr.
Schultheis (Ex. 157, p. 40):

The standard that NU uses is that the
wheeling customers must make & pro rata
contlribution wvhenever the facilities would
not hive been needed but for the wheeling
transfers across a constrained interface.
This means that NU's native locad customers
fay for the new facilities they create the
need for and wheeling customers pay for the
facilities they create the need for.

The Staff and many intervenors believe that tlin test
improperly loads the scales by creating a presumption in faveor of
native load customers and against transmission customers (Tr.
8116-8119, 8121). They propose a merger tariff which leans the
other way, gilving primacy to any transmissicn agreement which
precedes any "subsegquent, incremental firm service to retail
custoners of the Company" (Merger Tariff, p. 11). They would
thus create a kind of "seniority system" in which any signed-cn
transnission customer takes priority over whatever comes later ==
including NU's own native load growth.

This.proposod dichotomy between "old" and "new" native lcad
has its own difficulties.?/ The distinction did not receive
close scrutiny during the hearing, and its details were not fully

1/ So far as appears, there is no Comnission precedent for such
an approach. When pressed for authority, counsel relied on Order
No. 436 "on the gas side, not the electric side" (Tr. 8127). The
two fields are different and, absent Commission guidance, 1I
cannot conclude that the machinery for open access on pipeline
systems necessarily warrants importing a similar regime into the
electric utility business.
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worked out. B/ NU's Reply Brief (at pp. 35+36) fairly
describes some of the questions raised by the proposal:

Consider an NU customer who has lived in
Hartford for 20 years. If he decides he
needs a new larger refrigerator for his
family, is that incremental native load? 1If
yes, how and why is this lcad distinguishable
for purposes of establishing transmission
access priorities? The same is true for a
long~time customer who buys a new, bigger
home or for the children of a leng~time
customer who move(s) across the street to a
new house. When businesses grow and change
locations, their electricity demands grow.

In other cases, a growing business may build
2 new more efficient plant that consumes less
electricity., The fact is, no electric system
is designed to calculate and account for all
‘of these permutations.

But whatever their merits, these efforts to construct cost
allocation approaches which tilt one way or another should all
fail. There is no basis for "presumptions" or other devices
designed to influence the inquiry into how the costs of a
particular facility should be assigned. The analysis should e
even-handed and neutral. Mr, Schultheis' test, construed and
applied that way, is acceptable.

Particular disputes about responsibility for particular
facilities are for later proceedings. Though this record
contains testimony about "incremental" and "rolled in" and
"embedded" ratemaking, and talks about economic "efficiency" and
"price signals," these considerations cannot be meaningfully
addressed in the abstract. We are dealing witih unknown costs of
unknown facilities to be built at unknown times in unknown places
for unknown reasons. There is no reason now to attempt to answer
remote and hypothetical questions about such future disputes.

Future attenpts to collect costs for upgrades will, as NU
agrees, involve rate filings under Section 205 (g.g. Tr. 807%9).
As in any rate case, the merged company would have the burden of
procf. COpponents of a proposal would be free to show that cost
responsibility should be distributed in some different way.
There could be a dispute as to the size of the transmission

g/ It was part of a commendable effort to reduce and simplify
the array of requested conditions. This particular aspect
unfortunately did not draw serious attention during the
evidentiary hearing.
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customer's RIro rata share; there could be a dispute over
causation and responsibility, with wheeling customers claiming
that particular upgrade costs were attributable to many factors
and should be spread to all, or apportioned to some. These and
other questions would be :itigatod in future proceedings,
invelving particularized proposals filed under Section 205,

But leaving these individuaiized questions for future
proceedings does not mean that the merged company's transmission
customers must face unlimited financial exposure. The recerd
supports two significant protective limitations.

First, the Ceneral Transmigsion Comnitments require that the
merged compeny, prieor to contracting, identify those constraints
which it "anticipates reasonably could require the congcruction
of additional facilities during the term of the wheeling
contract" and "provide its best estimate of the maximum cost to
that wheeling customer . . . to remove each identified potential
constraint ., ., . " (Ex. 178, pp. 5+6).

The company agrees that the facilities identified in the
estimatey, will constitute the custeomer's "maximum exposure"
(Tr., 8188). As explained by NU counsel,

We would think that what our commitment is,
at the time transmission is regquested, we
will identify any upgrades that we think may
be necessary to provide that service and that
(we) were limited in the future to those
upgrades . . . (W)e might identify two
problerms up front, but that's it. You pay
for what's identified up front. (Tr. 7264)

When asked: "(a) third problenm comes along several years later,
you can't bill them for it?," NU counsel agreed, stating:
“(t)hat's our tough luck" (ld.)

Second, in addition to a facility restriction, the merged
company should also generally be limited to the dollars set out
in the estimate., The company expressed its willingness to be so
bound, if it could be protected against unforeseen future
restraints == ¢.g9,, an environmental regquirement that all lines
be put under ground (Tr. 7306~7207). That qualification is
reascnable; NU=-PSNH should not be unduly penalized for later
events w. ich could not reasconably have been foreseen.

In situations involving nuclear plant decommissioning
estimates, the FERC has accepted a 25% contingency to reflect
unknowns and unplanned occurrences. $See, £.9., System Energy
Resources, Inc., 49 FERC § 61,318 at 62,189, tn. 8 (1989), where
the contingency covers “unplanned-fcr occurrences [(including)
adverse weather impacts, equipment breakdown delays and labor
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strikes, . . ., (and) unknown escalation rates for labor costs and
radicactive waste disposal costs." That 25V figure is reasonable
here for analogous unknown and unplanned-for occurrences related
to future upgrades.

An estimate process 8o constructed -~ with limits on the
specific facilities and dollars needed -- gives the transmission
cuscomers substantial protection., Several witnesses emphasized
the need for assured service and certainty, and these conditions
respond to that neea, Final exposure will be limited and known,
a factor which helps to make NU-PSNH wheeling service a more
available and meaningful competitive alternative.

Next, there are arguncnts about alleged double or triple
billing. For example, suppose NU spends $30 million to remove a
constraint, enabling it to carry the combined loads of a
transmission customer and native load customers. If the
transmission customer's needs "causa" a pro rata share of, say,

10 million, then that amount can be properly billed
incrementally to the particular transmission customer, The
remaining €20 million would, under NU's approach, be rolled in to
all NU customers including the transmission customer. That
customer would thus end up paying twice: once for its legitimate
BI2 r2%a incremental responsibility for the facility (the $10
million), and again as part of the universe of those paying the
rest of the facility's costs (the remaining $20 million) on a
rolled=in basis (Tr., 7266)., That is unfair. The transmission
custormer should not be charged for the other $20 million, and the
merged company's tariffs cannot authorize such collections.

The other double-billing claim has no merit. It involves
NU's collection of what are variously referred to as "base rate"
or "base system" or "system charges," reflecting the costs of
transmitting electricity over the company's existing systenm.
Eome wheeling customers say that they should not have to pay a
RIQ rata incremental share of an upgrade (the $10 million in the
above example), »nd also pay the "base" charge. But these
charges do not duplicate each other. The customer's incremental
share of the upgrade reoflects its pro rata responsibility for the
facility, The "base rate" is an ongoing charge for the use of
the existing system itself. The wheeling customer unguestionably
uses that system and cught tc pay for it. Paying directly for
part of a particular upgrade does not excuse the transmission
custormer from paying to use the rest of the system,

Finally, intervenors and Staff are concerned about the
possibility that non-fiim service could "bump" firm transmission
service. During oral argument, the company explained that it
would not bump firm for non-firm: "(w)hat Mr. Schultheis has
s2id is that, once you get firm service from NU . . . . later
econormy, non=firm purchases for sales do not take priority over
that., You've got ¢ firm service and you've got the priority"
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(Tr. 8181) This would be so even if the economy purchase was
for NU native lcad customers (I8.) To this extent, therefore,

iv
concerns about priorities for off-system sales disappear.

But rather than "bumping," NU proposes to allocate capacity
for firm service in relationship to "its historical use of itsg
New York tie~lines"™ (Tr. 8182). There would be nc "bumping," but
space would be allocated according to this "historical use"
consideration. On its face, this effort weakens the merged
company's wheeling commitment. Whatever adjustments are made for
historical use of New York ties can only result in less, not more
transmission capacity. Perhaps this is a reasonable balance
betveen native load and transmission customers. But the
corpany's briefs do not spell out this "historical, ew Vork"
Position with any precision. It certainly is not in the
Coinmitments themselves (Ex. 178); nor is it developed in the
cited portion of Mr. Schultheis' testimony (Ex. 123, p. 176,
Cited by NU at Tr, 8181). The applicant has not satisfactorily
éxplained what this limitation means and what it would produce,
and has failed to carry the burden of proving its reasonableness.

(¢) Ten-Year Priority for NU Excess

NU's proposed commitments give the merged company a ten-year
preference for off-system transmission of its own excess
production. The company explains that because its surplus
capacity 1s being paid for by native load ratepayers, fairness
dermands that it get priority in using its lines to sell off its

"

own excess production.
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ff and most opposing intervenors emphasize the potential
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lleviate the merger's anti-competitive effects would be
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Seriously weakened if NU had a ten~year right to gubordinate the
intervenor.' concerns to its own,

Nor is the priority hecessary. A¢ several witnesses
reasoned, if NU's surplus was priced competitively, it would
sell; if it was not so Priced, then the goods should not be
promoted artificially by giving them a priority. Mr. Kahal and
Dr. Swan testified: "There is no reason that NU will necessarily
be deprived of using the transmission system to sell its own
existing surplus generation capacity
cap v« " (Ex. 449, p. 79, emphasis in
originalj. Removal of this ten~year priority is hecessary in
frdcr to render the transaction consistent with the public

nterest.

Beca.se this priority fails, there is no occasion to address
the subsiciary challenge to NU's dpparent attempt to preserve for
itself the right to charge transmission customers == when it has
used the ten-year priority to pre-empt them. If the Commission
restores the ten-year priority, it may wish to consider this
adpparently«harsh aspect, which the company may now be willing to
modify (see, Tr. 7565-786¢),

(1) Introductien

The New England Power Co. (NEP) and PSNH have end-to-end
transmission facilities and service areas: PSNH controls access
to northern sources, while NU controls access to western sources.
The merger would give NU contrel of both corriders. NEP and all
cther southeastern New England utilities could reach northern and
western scurces only by dealing with the merged company.

In these circumstances NEP initially opposed the merger,
while at the same time seeking to improve its situation through
negotiation with NU, Each side had much to fear from the other.
NEP might have ended Up at the mercy of the merged company. NU,
eager to go forward with the merger, was now facing a most
powerful opponent. Hard bargaining between top executives (Mr,
Schultheis for NU and Mr. Bigelow for NEp) ultimately produced.
the New Hampshire Corridor Proposal (sometimes referred to as
Corridor or Corridor Proposal), and NEP became & "supporting
intervencr."

Under this Proposal (Ex. 154), the two companies effectively
dgreed to lease specified portions of their end-to-end
transmission to other New England utilities. Using this
Corridor, a utility otherwise isclated by the rerged company's
transmission curtain could obtain long-term firm access to
northern New England or Canadian sources.



The proposed service has many attractive features. It will
vperate under cost-based rates, subject to FERC review. NU's
disputed “"lust opportunity" or "tie line" charges will not apply,
Sfervice ls available in ten-year increnments for up to 30 years ==
& linit which easily neets the twenty-year need shown on the
record., Ten-year customers are guaranteed against sustaining any
upgrade costs. The companies agree to make such improvements as
may be necessary, in response to NEPOOL members' votes (excluding
thelir own)., A utility is free to "broker" the service =- j.e.,
gublease part of its share to anyone else,

That the Corridor Proposal creates benefits and improvements
cannot be seriously questioned., The Eastern REMVEC intervencrs,
though seeking to medify the Proposal, acknowledge thet if takern
: ace value and fully utilized, "it ameliorates anti-

etitive effects ., ., . " (Br. p. 52). Even the New England
rvencrs and Now Brunswick Power == who argue that the
idor fails unless strengthened == nonetheless see¢ it as
ng "favorable, necessary changes . . ." (Br. p. 4%) and
ble changes to the status quo . . ." (Br. p. 2). The
afl's transmission witness, Mr. Krezanoski, while alsc seeking
inprove the Corridor Proposal, testified that it and the
neral Transmission Commitments
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scme measure Oof relief to the anti~
.ive effects of this merger :
these measures, I believe that
ion access may have been somewhat
estricted and suppiies of delivered
UlIK power in the relevant markets may have
been sonewhat more limited (Ex., 601, p. 18).
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oh tO recognize that "[(t)o the extent that it guarantees
certain levels of transmission service, well, then, that
inprovement" (Tr. 6233). Mr. lee, Executive Director of
'niversity's Energy and Environmental Policy Center,
ed that "[wlhen I first heard of this merger, I was
ncerned about the ability of a utility to control the flow
rom northern New England to southern New England" (Tr.
) But he changed his mind after reviewing NU's
roposal and other commitments because they will result
ing) pover more expeditivusly from northern New England
rn New England after this merger than ynu were able to
old policies of Public Service of New Hampshire" (J1d.)
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The Eastern REMVEC intervenors say that the Proposal
ameliorates anti-competitive effects only if fully utilized == an
allegedly unclear outcome because of supposed uncertainty about
Central Maine Fower's participation (Br. p. 52). There is no
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service. Mr. Bigelow had conversations with an employee
oempany, and "came away with the feeling" that it was
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worth putting the Corrider Proposal together (Tr. 45858, 4561).
There is evidence that Central Maine had previously been
responsive to specific requests for transmission from Canada (Tr.
4712). Moreover, that conmpany participated actively throughout
these proceedings and made no statement disavowing the Corridor
Proposal. In these circumstances, any alleged uncertainty does
not varrant scuttling either the Corridor Proposal or the merger.

Challenges to particular details of the Corridor Proposal
are exarnined next.

(2) Size ot‘tho Corridor

The Corridor Proposal makes availeble as much as 400 Mw of
transmission capacity for wheeling across New Hampshire to
southern New England. 9/ That is not an insignificant
allocation. It is enough power to serve the peak demands of
about 400,000 people (Tr. 7624), a number which exceeds the total
of PSNH's catepayers, and is about eight times the population of
Holycke. NEP agreed to participate in its part of the end-to-end
Corridor, thus receiving the option to subscribe for half of the
400 MW, The remaining Corridor capacity (at least 200 MW) is
available to southern New England utilities.

Bangor Hydro, the Maine Commission, and the Vermont
agencies, say that the Corridor Proposal should be expanded te
"the amount available which was uncommitted prior to the merger,"
a capacity of 740 MW over PSNH's lines. But requiring the merged
company to lease out all of PSNH's pre-merger avallability would
leave no room for expanded transmission over NU/PSNH's own lines.
There is no legitimate reasan to force NEP to turnover twice what
it wanted to -~ merely because PSNH had a certain pre-nmerger
capacity. The Corridor size reflects NU's view as to the most
that it could dedicate without penalizing PSNH's future native
load,

COM/Electric complains that its Corridor share is already
subsumed by an existing contract invelving Canadian power from
Pt. lePreau., Mr, Sayer said: "the Corridor-Plan gives
COM/Electric the option to purchase . . . 26 MW which is one (1)
MW in excess of its current Pt. LePreau purchase . . ." (Ex. 534,
p. 18). But, the Pt, lePreau contract expires in October of 19961
(l4.) Moreover, as set out in the Corridor Proposal itself, all
existing transmission obligations from Pt. LePreau to
COM/Electric and others do not extend beyond October 31, 1985

9/ A total of 40 MW were made available as a separate matter to
Vermont utilities, and 12 MW were allocated to UNITIL and the New
Hampshire Cooperative.
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(Ex., 154, p. 2). That there are existing contracts is certainly
not the fault of NU or NEP, and those companies have structured
the Proposal to preserve such contractual rights. Under any
view, the situation is temporary. Ultimately the Corrider
Proposal gives COM/Electris and the other intervencrs the
epportunity to lock in increments of long~term north-south
transmission capacity == an option they never had before.

Other attacks on Corridor size ==~ that NU deliberately
understated its own native load share in order to reduce the
universe to be divided with NEP, and that NEP took more cf that
universe than it should have == are really challenges to the
bargaining precess itself. On this record, there is no reason to
plurige inte the negotiations and take them apart.

Each company was adverse to the other. NU wanted eagerly to
go forward with a merger which will bring substantial benefits to
its ratepayers and stockholders. NEP, a powerful New England
utility (the only company big enough to have veto power in
NEPOOL), whs out to defeat the acguisition because of its anti-
competitive overtones. Each was represented by senior officers
who were knowledgeable, experienced, articulate, and deeply loyal
to their companies. There is every reason to bpelieve that the
NU=NEP negotiations were arm's length bargaining sessions between
two adversaries.

NU's motivation to shrink the universe was balanced by NEP's
desire to expand it -~ as a safeguard against the anti-
competitive effects which brought NEP to the bargaining table.
The result was the product of these two conflicting aims. The
"size" outcome of these talks 1s consistent with some other
evidence J0/: fairly reflects a process in which both sides
were giving up something and getting scmething: and
unguestionably produces greater potential for wheeling power from
Canada and Maline to southern New England than ever existed
before., If Corridor expansicn is needed, then NU has agreed to
conduct necessary studies, and to undertake feasible construction
where appropriate financial commitments are made (Ex. 154, pp. 7~
10; Ex, 123, p. 162)., Meanwhile the General Transmission
Commitments, as modified in this decision, will also be in
effect. Considering all of the circumstances, the Corrider's
size ~~ enough for the peak demands of 400,000 pecple == is
reasocnable.

40/ BSee citations in New Hampshire Initial Brief, p. 56 and
NEP's Initial Brief, p. 11.
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(3) Access for Northern Utilities and NUGs

Many intervenors (New Brunswick Power, Bangor Hydro, Four
States, and Principal New England Intervenors) urge that the
Corridor Proposal, now oper only te utilities in Massachusetts,
Rhode Island and Connectirut, e modified so that Vermont and
Maine utilities could be eligible to subscribe (Conditien
"Bangor 1%"), The record suppoerts such a condition. Northern New
England is the most likely location for future NUG developers.
Failure to include northern utilities could leave them without
assurance of ways to bring locally-produced power to scuthern New
England markets (Sge, Exs. 479, p. 16; 449, pp. 71-76).
Moreover, Southern utilities (for whose benefit tha proposal was
designed) may also be sellers, as Mr. Bigelow recognized (Tr.
5610-4611). 1In that event, the northern buyer has legitimate
interests in Corridor transrission, More competition for the
movement of goods can only benefit the public. A northern
utility who wants to price goods more attractively by seeking to
use the Corridor == whether as a buyer or seller == should have
that opportunity. Northern utilities are just as threatered by
the merger's tranemission curtain as southern ones. The merger
cuts each off from the other. Finally, NU itself acknowledged
that opeéning the Corridor te northerners "doesn't cost us any
more money or rake any difference to us" (Tr. 7610): there is no
persuvasive reason nct to do so.

The intervenor-Staff proposal would regquire NU to provide
Corridor service -=- indeed all wheeling == to "qualifying
facilities and independent power producers," as well as utilities
(Merger Tariff, p. 1). This regquested expansion fails under the
Commission's decision in Utah Power & Light Co., 47 FERC § 61,209
at €1,739-61,742 (1989), holding that qualifying facilities were
properly excluded, while only those independent power producers
fitting with the definition of "utility" were prope:ly inciuded,
Follewing Utah, therefore, the Corridor service will be open to
all utilities, including those independent power producers who so
qualify. LY/

(4) Alleged "Market Allocation®

Eastern REMVEC Intervenors portray the Corridor Proposal as
a "market allocation" agreement (Br. p. 51). This claim is
without merit., The settlement between these end-to-end
adversaries has no comparison with horizontal market allocation

dl/ The Commission's comments in Utah (at 61,742) about not
prescribing "a generic approach to future merger proceedings"
apparently applied to the independent power producers' exclusion
from a transitional tariff -- a problem not present in the
instant case. For this reason, I must follow Utah,
notwithstanding the NUGs argument for inclusion.
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agreerents between con ors 288, 2 ¥alinowski, Artitrust
;rgr"ggimz_;ig Q; ;Q (39980), Chapter GF, "Horizontal Market
Divisioen.," PSNH and hEP d* not compete with each other to

deliver power from Maine to socuthern New E“g and They could not
divide up common territory or ¢ stomers even if they wanted to.
Ner does the Corridor Pre ;~551 reflect an effort of NU or NEP to

Keep someone else out of the market. 1If anything, it opens to
competitors an area which otherwise could have been closed.
Finally there is no basis for imputing any collusive conduct
nere! as stated, the facts are entirely consistent with hard-
fought arn's length bargaining.

(85) The Ten-Year Increnments

As noted, Corridor service will be available in ten-year
increments, with a maximum of thirty years. That "[blulk power
coniracts in New England can be for as short as one day (Ex. 123,
p. 60) does not mean that the Corridor must necegsarily be
cffered in one-day pericds., To reguire NU and NEP to offer one

Cay's worth of service would inject ﬂa;-t ~day uncertainty and
ungpredictability for both companies. here ig particularly no
pasis fOor requiring NEP to subject ;t“e f to such instability.
That company is not here seeking merger app xﬂvaA, but 1s indeed
trying to protect itself against the merger's anti-competitive
consegquences. To require NEP, in such a context, to keep open a
porticn of its lines to all takers on a day-to-day basis is too
great a price to pay for having chosen to participate in the
Preposal
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Those w '‘ant to use the Corridor on a short-term basis
can, of course, do so under the brokering provisions. There is
nething to prevent buyers or sellers from entering into & ten-
year lease on the Corridor, and then effectively "sub-lease"
rights for -any shorter time period. Finally, the Gereral
Transmission Commitments, which offer potential wheeling for
short=term periods, are fully available over the non-Corridor
portion of PSNH's facilities.

As to long-term use, the Corridor Proposal allows twenty-
year subscribers to extend another ten years =- for thirty years
total That is more than enocugh. As explained gg;zg in the
context of the general wheeling coemmitments, the ord shows a
twenty-vear

The Corridor Proposal's provisions for firm service, like
the ten-year increments, reflect NU's and NFP's reasonable need
for certainty., They have agreed to hand over to others 452 Mw of
thelir own capacity for between ten and thirty years, and have a
right to rely on firm reservations of Corr ‘dar capacity. FParties
needing non-firm service can broker or purchase capacity on
short-term or non-firm bases from subscribers. They can use the
Ceneral Transmission Commitments as modified  ere. A reasonably
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«ONg period for subscri of firm service, tied to

unrestricted brokering, ikes a fair balance ©f the
uncertainties anvolved,

ntervenors argue that taking a ten~year subscription
' Presents a substantia)l
Pany cannot obtain "sub-lessees" for the
state regulators might disallow recovery of the
"lessee" has to Pay to NU and NEP. Such a result
ate the Corridor Proposal and thus, the argunent runs,
merged company's Competitive power unchecked,

it is possible that the Corridor could be
NO one can guarantee the future, But
A88.0n hostility to assumed brokerage
ystallized in the tLestirmony or views of
case. Mandating short=term
Or these reasons would give too much welght t
8§ not warranted by this record.

~
~

Emergency Allocation and Native Load Priority

Intervenors and Staff take issue with the
of the Corridor Proposal, which states,
f service (under emergency conditions) to NU
cads shall continue to have first pPricrity
mission facilities involved hereunder, In
NU/non=NEP service on the Corrid
rding to NEPEX Operating rules (Ex.
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'Lervenors and the Staft NOW urge a Corridor Propesal
ned to put "everybody's native load in the same
ses of reliability" (Tr. 7658) . That, among other

ne in Core Condition ¢, para. 1, su ported by
fvenors, Staff ard others. That ondition, pot
states:
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1. NU Companies and NEP further agree that
Such service shall not be subject to
limitation or interruption except for
energency conditions or @8 Cotherwise agraed
o pursuant to NEPEX cperating rules.
Reliability of Beérvice to native loads of a
entities provided $ervice under the
Provisions of this proposal shall be equal,
e&xcept to the extent that contracts in
éxistence on or before January 8,

nies and NEP require.
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future problems {f NEPEX were not allocating capacity (Tr. 7654).
As intervencrs pointed cut, the parties can always come back and
ask the Commission to modify the condition if NEPEX dissolves, or
other particular problenms arise (Tr. 7659-60). Core Condition 6,
parse.l, is sdopted, withmut prejudice to the right of any
subscriber, NU/MH, or NEP to scek specific relief from the
Cormmissicon for any problem arising from these emergency
procedures,

(7) Extension of Time to Elect Subscription

The subscription period in the Proposal reguires "binding
responses shall be due three (3) months after the date of the
Initial Offering," and "NEP and NU/NH's obligations to continue
to offer the service as provided aforesaid shall terminate as of
Noverter 1, 1983" (Ex. 154, pPp. 2, 5). 1t is NU's positicn that
this is encugh time for utilities to decide.

Intervenors and Staff propose an extension of this option
date to May 1, 1995 (Core Condition 6, para. 2). This is the
same cdate NU itself agreed to in its Settlement with Vermont
Vtilities (Ex. 123-T, p. 4! Tr., 2541). NEP does not oppose this
extension, NEP 1.3. at 25, Core Condition 6, para. 2, is
accepted as a condition.

(8) Charges for New Facilities

New England Intervenors, Eastern REMVEC and others assert
that the procedural machinery concerning new facilities is too
vague. Section II of the Corridor Proposal sets out Lhe parties'
commitments regar<ing new facilities, including feasibility
studies and an apreals procedure. Expansion of interfaces is
subject to request by NEPOOL members (with NU and NEP not
voting), and a refusal to build is, upon a similar vote, subje~t
to arbitration. This language, which places checks and balances
in the hands of other NEPOOL members, is sufficient for these
purpcses, Alleged abuses of the Corridor Proposal procedures,
like vioclations of any conditions required here, would be subject
to FERC complaint procedures.

(9) Conflict Override

Intervenors propose an "override" condition, whereby all
differences between the Corridor Proposal and other merger
conditions weuld be resolved in favor of the latter (Condition
6). NEP resists this condition which would effectively
substitute NU's Ceneral Commitments, as modified, for the
Corridor Proposal. Such an outcome destroys what had been
bargained for. NEP is certainly not here seeking merger
approval, and, indeed, would not be unhappy if the whole
transaction fell through (Tr. 4751). Ner is NEP rigidly opposing
any change; it has acceded to intervencr-sought modifications.



44

NEP carefully negotiated a Propousal which satisfies its concerns
and which dedicates a portion of its own lines te open &ccess by
others. This non-rerging company should not be forced to adept
conditions formulated to ameliorate the anti~comperitive impacts
cf somesnne else’'s acquisition.

The Corridor Proposal's terms can, of cours?, be examined by
all concerned as part of a NEPOOL-sponsored Reg.onal Transmission
Arrangement, If changes are necessary, they can de addrested in
that overall context,

(10) Miscellaneous

Cther challerges to the Proposcal have been considered and
rejected., As explained, gupra, the Proposal (s the product of
arm's length bargaining, and significantly improves nerthesouth
transnission access in New Englind., For these reasons, it is
largely adopted here, subject only to those changes with which NU
or NEP agreed, or are otherwise eisential to alleviate the
merger's gnti-competitive aspects

by *h {41
(1) Regional Transmission Arrangenment

The concept of a Regional Transmission Arrangement
(sometimes referred to as "RTA") envisions a NEPOOL-sponsored and
adninistered all-New England solution to the region's
transmission problers. This regional approach was supported by a
wide array of interests, and was opposer by no eone in the cace.
Ameng those endorsing the concept ¢f a NEPCOL-sponsored regional
approach are: the applicant; New England Power Company: State of
New Hampshire and New Hanpshire PUC, the Principal Eastern REMVEC
Intervenors; the Principel New Fngland Intervenors; the Four

tates (governmental entities from Maine, Massachusetts, Rhode
Island, and Vermont):; and the Commission Staff.

As explained by Dr. Voll, Chief Economist for the New
Harpshire Comnission, the regional appreoach hat been discussed
and examined over a period of several years by many state
ofticials, by the Power Committee of the New England Governovs'
Conference, by a Task Force formed under that Committee, and by
NEPOOL itself (Ex. 237, pp. 16+20). Most recently the Task Frrce
and VEPOOL were reviewing a cdraft proposal circulated by
Comrissioner Tierney of Massachusetts, only tc have that analysis
sut’ ==2ed because of the pendency of the instant merger
proceedings.

An idea that has that much appeal to such a diverse grouyp
ebviously warrants the most serious consideration. This merger
proceeding is not (and cannot be) the vehicle for actually
adopting a regional transmission arrangement. But that does not
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mean that it disappears from this case. Such an arrangement is
the focus of a condition sought by most intervenors and the
Staff: a NEPOOL~-sponsored RTA, vwhich, when approved by the
Commission, would replace the "merg v~ tari 't" they now urge. The
subject of a regional arrangement was addres ed by several
vitnesses., Mr, Schultheis himself said: " {)t is imperative
that transpiscion access issues in New Engl’and be addressed and
resolved on a regional basis" (Ex. 1223, ». 483), and pledged NU
"to help develor a regiconal transmicsion eccess plan, such as ths
T.ierney propesal . . .* in ocrder to promote competition (Ex. 123,
p. 195). The company also agreed, s part of its General
Transmission Commitments, to 'support all responsible efforts to
develop and implement a New England regional program concerning
access to and payment for vheeling services on existing and new
transmission facilities" (Ex. 178,.

Review of this merger proposal for its consistency with the
public interest cannot ignore that which the company itself has
addressed as "imperative." Section 203(b) refers explicitly to
regquiring “coordination in the public interest." The need for,
and merit in, the regional approach is undisputed:; it has
wvidespread support and no oppesition. In these circumstances,
the rerged company can hardly complain about a cendition which
requires it to do what it said it would do to facilitate what it
regerds as imperative.

Within six months fellowing consummation of the merger, NU
shall submit to NEPOOL for its consideration, a draft propeosed
Regicnal Transmission Arrangement, prepared after consultation
with NEPOOL members, state regulatory bodies, and other potential
transnmission customers.

(2) NEPOQL Voting

Acticn of the NEPOOL Management Committee can, under the
NEPOOL agreement, be defeated in two ways: (a) by any two
nembers with 15% of the voting power, or (b) by any one member
with 25% of the voting power. The present controversy is about
the one member 25% rule. As matiers stand today (pre-merger),
NUU, while close to veto power, does not have it. A merged NU=-
PSNH, on the other hand, will have 29% voting power anc an
effective veto within the Management Committee.

The FPC's original approval of NEPOOL expressly envisioned a
veto, which NU then had, but later lost. Such veto was never
used by NU; NEPCO, which now holds such power, has also never
used it (Tr. 4755-4758). But that was before the merger. Now
the smaller companies are confronting NU-PSNH, with a
"transmission curtain" effectively isolating them, while also
controlling surplus capacity. Pointing to prior difficulties in
negotiaticns for transmission access (gee, summary of evidence at
PP. 43-44 of the Eastern REMVEC Intervenors' Brief), they argue
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that the totality of the merger picture, coupled with potential
veto of thelr proposals in HEPOOL, gives the wmerged company toc
TuCh power.

Intervencrs and Staff suggest *Condition 7," vhich would
restrict the merged company from using its vetoc power == but only
in the situation where the issue before the Management Committee
is @ proposed amendment concerning the company's voting strength.
The subject of NU's NEPOOL voting power is certainly reachable
here., Indeed, the company itself haes agreed to at least two such
NEPOOL voting restrictions in the dispute vesolution provisions
¢f the Corridor Proposal (Ex. 154, p. 8). The intervenors'
relatively narrow suggestion, as refined below, will provide some
valuable assurance to all NEPOOL members, and will help make the
trensaction consistent with the public interest.

The condition would restrict the merged company's veto gnly
in the situation whera all other NEPOOL members fhemselves voted
to restrict the merged company's voting strength on the
Managere .. Committee. During oral argument, the company == while
objectiny to any restriction -- made several well-focused
criticisns of the proposed voting restriction. Many ¢f those
points have merit, and are addressed next.

First, the propesal has no floor, and could allow other
merbers to reduce NU~-PSNH's Management Committee vote to, say,
one percent. NU now has 23.5% voting strength (Tr. 7293-72%4).
The cencitien should not thirefore be utilized to reduce NU-
PENH's Management Conmittee vr¢iny strength below 23.5%.

Second, the condition shall not be construed to prevent the
merged company from engaging in any form of advocacy intended to
cause other NEPOOL members to veote any way on any matter.

Third, the conditio. applies sclely to the merged company's
voting power on the Managiment Committee, and not its vote or its
powers elsewhere in NEPOOL

Fourth, the condition ades not in any way alter the existing
two corpany 15% rule. The marged company, plus one other, can
veto anything in the Management Committse.

Fifth, the condition does not alter whatever Management
Committee voting strength NU would otherwise have in voting on
any proposal concerning a Regional Transmission Arrangement., 1If
it otherwise would be entitled to 29% of the Management Committee
vote, it could obviously veto such an Arrangement.

Sixth, any alteration of the merged company's Management
Committee voting strenqgth wmust be filed with the FERC, where it
will be fully reviewable under Section 20%.
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Eacific Transpersasion Co. v, JCC, 736 F.2d 708, 722 (D.C. Cir.
1vB4), Gort. denied, 469 U.§. 1208 (198%), upholding the ZCC's
viev that "cenditions on a merger are not to be used to
areliorate long-standing problems which were not created by the
perger,” and rejecting proposed conditions which wvere concededly
unrelated, The Coop's Condition 2 is denied.

(4) Holyoke

The City of Holyoke Gas & Electric Departnent requested four
conditions: the appointment of an ombudsman! & requirement that
NU "srin=off" i(ts transnission facilities to 8 separate company!
& divestitire by NU of {ts subsidiary, the Holycke Water Power
Co.: and a prohibition on NU's conditioning any Helyoke real
estate sales or leases on electricity purchasing regquirements,

(&) The onbudsman proposal has much to commend
it. As explained by the Administrative Conference of the United
ftates, (in the governmental context) an ombudsman is: “a means
ef incrulring into certain grievances about administrative acts or
failures to act and, in suitable cases, to criticize or to make
recomrendations concerning future official conduct."
Recomrendation § %, June 7, 1980 (1 C.F.R., § 305.90-2). Such
persons have ope. .ed successfully at local, state, and federal
governzental levels: have succeeded in ceolleges and universities:
have been recomnmended for general use in the corporate world: and
have be o faverably used by at least one natural gas
comr Luy. d3/

An ombudsman appeointed by the merged company would be a
valuable asset. As Holyoke points out, NU's past transmission
policies did produce criticisms from those who were (or wanted to
be) customers., In the postepergar world, the company will, for
the first time, provide transmission service by tariff, not by
individual negot. ation. But the new service may well generate
its own complaints. The merged company == with vast power over
transmission and control of surplus powei == must offer viable
vheeling service in order to alleviate potential anti~competitive
corsequences. The presence of an ombudsman can help to secure
that goal.

The conpany sees the appointment of such a person as an
implicit criticism of its own management. This reaction, while

12/ Verkuil, "The Ombudsman and the Limits of the Adversary
System,"™ 75 Col. L. Rev., 845 (1975). "The Case for thes Corporate
Ombudsman,”™ legal Times, August 7, 1989; "Cas Executives' Forum:
Captive Custonmers,™ Public Utilities Fortnightly, Oct. 13, 1988,
p. 79,
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understandable, is not a valid basis for rejecting the proposal.
The appeintment of an ombudsnan is not intended as a "slap in the
fece." There is no doubt that NU's managers, some of whom 1 have
seen and heard at length, have effectively and honestly run the
company in the best interest of its ratepayers and stockholders.

But every business, no matter how well run, can trigger some
dissatisfied customers. The ombudsman can help the company,
while pozirg minimal difficulty for it, The person (as proposed)
vould be chosen solely by the corpany, not by customers or the
government, The on)y reguirement is that he or she be a non-
erp.~ ee with experierce in bulk power matters. Compensation
woul. be set by the company. The arranjement could be full-time
or part-time, as circumstances warrant., The requirement would be
in effect only for the first five years after the merger. As
rodified 12/, 1 adopt Hulycke's "Ombudsman® condition as
"appicpriate to secure maintenance of adequate service" (Sec.
e0I(B)).

The qubudsman is not the only avenue for dissatisfied
customers., The Commission's Enforcement Task Force maintains a
"hotlinge" (telephone 202«208-1360) through which cemplaints can
be received. The sgency's Enforcement lawyers share the phone
duty, and assist complainants by attempting to resoclve
controversies. 14/ fee alaQ, Anerada Hess Pipeline Corp., o7
FERC § 61,266 (199%0), approving the use of alternative forms of
dispute resolution., Formal cormplaint proceedings and
adjvdication also pley a key role, particularly where the dispute
is significant or conmplex and involves the need to sort out
conflicting fectual versions. (Cf., Section 5862 of the
"Adrministrative Dispute Reasclution Act" (P.L. 101-582),
recognizing that informal dispute resciution may well be
inappropriate in sone cases.

(b) Spinning off transportaticr assets to a new
corporation seexms & serious and difficult step, which produces
relatively little in return, Holycke says that a separate
trarsmission corporation will enhance the Commission's ability to
find out what will be going on == to give the FERC a "handle to
enforce" conditions (Tr. 8022). The Commission's Enforcement
Staff did not intervene te support such relief, and the trial
Staff takes no position on it. There is no evidence of any prior
FERC difficulty with allegedly "shielded" dealings which need to
be more "visible" (Holyoke Br. p. &: Tr. 8025). Moreover, NU

11/ The reguested reguirement for annual reports to the
Comrission is unnecessary. A decision about publishing a report
or reports sheuld rest within the discretion of the ombudsman.

14/ §See, "Informal Dispute Resolution Working Quickly,
Effectively," The [FERC] Chronicle, Nov./Dec. 1990, pp. 1. 11.
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counsel represents that this spin-off poses lega), financial and
practical problens invelving various state agencies the FERC,
the Bankruptcy Recorganization Plan, the NU bond indesture
agresrznt, and financing arrangements == all of which could
burden the company with substantial costs (Tr. 8025-80.s). For
all these reasons, the "spin-off" condition is rejected.

(¢) Divestiture of Holyoke Water Power Company's
retail business is & drastic remedy, wholl¥ uncalled~for by
anything in this record. 1Insofa: as the City of Holyoke seeks to
bolster its own competitive posture, the effort does not belong
in scmecne else's merger case. Cf., Southern Pacific
Transportation Co. v, ICC, 736 F.2d 708, 722 (D.C. Cir. 1984),
geri. sdenied, 46% U.S, 1208 (1985). The City is covered by the
proetection given the TDUs, and is entitled to no more in this
regard, This conditicn is rejected.

(d) During the hearings, NV made a commitment
that it "will not cendition the sale or lease of real property in
the City of Holyoke, Massachusetts on the requirement that the
buyer or lessee also purchase electricity from an NU company"
(Tr. 3764-3795). This continuing commitment will apply to any
existing lease of Holyoke Water Power Co. (Jd.) MU does not
oppose 2 merger condition embodying this commitment (Tr. 8048),
and it is hereby adopted. The City's request for even broader
relief, requiring notification concerning alleged past
agreenents, is unnecessary. Save for one lease, there is no
evidence of any other on-going land electricity arrangement.
Within thirty days after consummation of the merger, NU will
notify that lessee that the relationship (if any) between the
lease and electricity purchases no longer exists.

(5) CMEEC

By its filing of November 30, 1990, Connecticut Municipal
Electric Energy Cooperative (CMEEC) withdrew its Statement of
Conditions, earlier filed in this proceeding. CMEEC represents
that it has now "executed an amended and restated Transmission
Service Agreement ("TSA") that settles CMEEC's concerns relating
to NU's proposed acquisition of PSNH" (Notice of Withdrawal, pp.
1=2). A copy of that Agreement wag attached to the withdraval.
There is no need for further review of CMEEC's position in this
case. Post-perger relationships between NU and CMEEC shall be
governed by the above Agreenxent,

(6) TDUs

The Transmission Dependent Utilities (TDUs) are "entirely
dependent on NU or PSNH for their bulk power transmission needs"
(TOU Br. p. 3). These conpanies (most of which involve municipal
ownership) are not big encugh to own or construct sufficient
generation to meet their locads. As their brief states, they "are
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physically unable to engage in Any bulk power transaction without
using the NU or PSNM transmission systems. Absent economic
access to NU's or PSNK's transmission facilities, the TDU cannot
survive as an independent ontity” (Br. p. 4). The TDUs compete
with NU and PSNM in the wholesale bulk power parket; each TIDU,
like NU/PSENH, seeks outl attractive sources of supply. TDUs thus
"are in the uneasy position of having their only scurce of
essential transmission service in the hands of their principal
competitor" (Br. p. 10). These small companies, uniquely
vulnerable to possible anti-competitive conduct, ere entitled to
some measure of protective assurance regarding NU-PSNH's post
merger conduct.

They seek a tariff "which provides each such TDU access to
the NU transmission system with rights to the use of that systenm
egquivalent to those exercised by NU itself at a cost eguivalent
to that incurred by NU itself for comparable service and usage"
(Condition 10). This condition would give the TDU's a higher
status than they had before the merger. The TDUs stood in
NU/PSNH's phoes, as alter egos of those companies, and there is
ne reason why the merger should be the occasion for such a
transforration, Condition 10 is denied,

TOUs can obtain protection with something less drastic.
They have longstanding relationships with NU and PSNH which allow
ther to nreet their obligations. The Commission, responding to
concerns about NU/PSNH's post-merger treatment of pre-existing
contracts, has already stated: "“[t)he acquisition will have n¢
effect on existing contracts . . . [(t)he Commission will review
any contract modification when filed, We need not address the
patter in this hearing" (50 FERC § 61,266 at 61,836 (1990)).

Considering that statement, and the existence of ongoing
negotiations between NU and the TDUs, 18/ it would be, prudent
for present purposes simply to maintain the gtatus gue, == the
situation which the Commission's order envisions. All rates,
terrs and conditions of NU-PSNH transmission service to the TDUs
in effect on this date shall, therefore, be maintained after the
merger, unless and until changes are either agreed upon by the
rerged company and the TDUs, or authorized by the Conmission,

IV. RATE 188UEB
A. Transmission Rates of the Merged Company

Certain intervenors and the Staff see this proceeding as an
apprepriate vehicle for litigating the actual transmission rates

43/ See letter of December 5, 1990 from Mr. Adragna to me (copy
to all counsel).
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to be charged by the merged company (geg, Briefs of Listed
Fourteen Intervenors and of the Staff). NU resists these
efforts, arguing that this merger case need not and should not be
expanded to enbrace a transmission rate proceeding.

It is settled that the "scope of the inguiry" is among the
'houooxooping details addressed to the di.crotion of the agency

N(RAsx of San Antondo v, CABR, 374 F.2d 326, 329 (D.C. Cir.
1967)) . ge¢, Richnond Power & laght v. FERC, 576 F.24 610, 624
(D.C. Cir, 1978) (FERC's "wide leevay" in controlling its calendar
can sustain deferral of issues for a separate proceeding). The
guestion, therefore, is vhether the Commission intended to add a
trensmission rate cese to the instant proceedings.

Those who say yes point to a sentence in the hearing order
which directed the parties to address whether the "price and non-
price terrs" of the company's transmission comnitments would be
sufficient to mitigate its post-merger market pover (50 FERC
§ €1,266 at 61,625)., This mention of "price terms" does not
mardate & transmission rete case. The Commission's comment
apeared In a lengthy discussion which described the commitments
a8 a "point of departure" for examining market power problems,
(dd:) The agency's focus was on the merged company's power, not
pricing details.

By contrast, the sanme corder shows that vhen the Commission
wants to institute & rate case, it says 80 in plain English.

. & public hearing shall be held for the
erPCIO of determining whether the proposed
nerger of PSNH and Northeast is consistent
with the public interest;

of the Seabrook
Powver Contract, the Sharing Agreement and the
Capacity Interchange Agreenments

: ax &nd .n the public interest (50

FERC at 6),840+61,841: emphasis added).

The orders on rehearing and granting clarification also included
explicit language confirming the requirement for rate proceedings
involving the Seabrook Power contract (51 FERC at 61,485: 52 FERC
at €1,210)., The absence of any such direction concerning
transpission rates == anywhere in the three orders governing this
case == further demonstrates that the sentence relied upon by
ittervenors was not intended to create a seccend rate case.

This reading is consistent with prior Commission practice.
see, Utah Power & light Co., 45 FERC § 61,095 at 61,298 (1988)
(rates should not be developed in context of a SOctxon 20) merger
prO-eoﬂan): gouthern California Edison Co., 47 FERC § 61,196 at
61,670 (1989%) (following LUtah, and rejecting request that the
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hearing enbrace "the rates for transmission services following
the merger").,

Finally, the Comnission's hearing and rehearing ordere spoke
repeatedly and emphatically about the need to expedite this
proceeding (50 FERC § 61,266 at 61,834, 61,839-61,840; 51 FERC
§ 61,177 at 61,485+61,487), These orders require an initial
decision by December 31, 1990, if not sooner. These comments
regquiring expedition confirm the viev that the agency did not
intend silently to create still another rate case in the context
of this merger proceeding.

B. Whether NU's Rate Schedule Filinags Are Just and
Eeasonakle

(1) The Untouchable "Fackage" Theory

NU made certain rate filings connected with the merger.
These include the Seabrock Power Contract (concerning purchase of
cutput from the Seabrook nuclear plant), and the Capacity
Interchange Agreenments (dealing with NU's and PSNH's rights to
get power from each other). Aspects of these contracts are
challenged by the Staff. NU and its supporters resist the
Staff's attacks. They argue as a threshold matter that because
the agreements are part of an integrated Reorganization Plan,
negotiated and approved by all concerned, the Staff may not take
that "packaye" apart and alter any of its details.

This "package" d¢ ense ignores the Commission's orders. The
Commission directed a  ublic hearing "for the purpose of
determining . . . whether the rates, terms, and conditions of the
Seabrook Power Contract . . . and the Capacity Interchange
Agreements are just, reasonable and in the public interest . . ."
(€0 FERC at 61,841). Nothing in that order (or in the later
orders) suggests a limitation to the "package." The hearing
order spoke broadly about the Seabrook contract: “([flurther our
review indicates that the Seabrook Power Contract may be unjust
and unreasonable. Accordingly, we will set the Seabrook Power
Contract for hearing" (Jd.) Because that contract was not the
product of arm's length bargaining, "“(w)e therefore will
carefully scrutinize [its] rates, terms and conditions . . . "
(50 FERC at 61,839).

On rehearing, the Commission rejected a reguest that it find
the Seabrook contract rates just nd reasonable without a hearing
because they were part of the approved pian (51 FERC at 61,481~
61,482, 61,484-61,485). In a July order granting clarification,
the Commission again rejected the "package" defense, and made
clear that a particular aspect of the Seabrock contract was
indeed being set for hearing (52 FERC § 61,048). Of course,
rates must be examined as a whole == for their "end result" == in
determining whether they are just and reasonable (
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, 810 F.24 1168, 1177-78 (D.C. Cir.
i987)). But that does not render their individual parts immune
from the careful ucruting which the Commission orders explicitly
required, The Staff's challenges must be examined,

(2) The Seabrook Power Contract
(&) Rate of Return

(1) The return on eqguity in the Seabrook
Power Contract is 13.75%, The Seabrook agreement is a life-of-
the-unit power centract under which Nerth Atlantic Energy Corp.
(NAEC), & new NU subs.diary, will take cover PSNH's interest in
Seabrock, NAEC will then sell its share of Seabrook's capacity
and energy to PENH. The contract allows for rate base treatment
of only §700 million o©f PSNH's $2.9 billion original investment
in feabrook. Tor the first ten years the return on equity for
NAEC is fixed a%t 12.75%, reqgardless of any change in capital
markets, After the tanth year, NAEC's return will egual the
average of *the returns approved by the Commission for certain
cther single-unit, nuclear generating companies in New England,
(Ex. §,~pp. 28«29 Ex. 14, Pp. 15,17 Ex. 239, p. ),

The Staff recommends & return of 13.1%, 1Its witness, Ms,
wWatson, presented an independent analysis for determining a rate
©f return under the Seabrook Power Contract, using the Discounted
Cash Flovw (DCF) methodology and testing that result by a
comparable risk analysis, She calculated a proposed Seabrook
return by first using NU as a "proxy" for NAEC and calculating
what NU's return ought to be. She determined that a reascnable
range for NU would be 11.61% to 13.55%, and recommended & return
near the top of that range (13.58). She then made a downward
adjustment of 0.4% because she believed that the Seabrook
Contract protections (the cost of service formula tariff and a
guaranteed purchaser) made NAEC less risky than NU,

Staff has attenmpted to comply with the Commission's general
approach to rate of return: a DCF study assuming NU's validity
as a proxy for NAEC and a comparison with returns of analogous
companies, But the attempt to show that NAEC is less risky than
NU is not convincing. NAEC's single asset, Seabrook, is a
controversial and troubled nuclear plant which was a major factor
in causing the bankruptey. NAEC's bond ratings, projected into
the future, reflect a greater risk than NU's present ratings. 1In
addition, although electric utilities generally need pre-tax
earnings equal to twice their total debt interest for purposes of
issuing new debt (Tr. 669%), NAEC, under Staff's 13.1% return
(Ex. 623, p. 46VU), would fall below that level. 1§/ These

4£/ NAEC's pre-tax coverage under her return, would range from
1.4) in 1990 to 1.85 in 1998.



considerstions show that NAEC has risks which outweigh those of
NU.

Wholly apart from these difficulties, an overall viev of the
contract provision shows that its end result is gult and
reasonable., PENH's share of Seabrook is $2.9 billion: but the
amount used in rate base bg NAEC for that share is $700 million,
A return on equity cannot be examined in isclation, without
considering the effects of rate base treatment ~- where, as here,
rate base ?. reduced below what Commission standards would
othervise allow. See. Northeast Utilities Service Co., 52 FERC
§ 61,097, zeh'g denied, 52 FERC § 61,336 (1990) (allowing cone of
NU's subsidiaries & 14.5% return on equity where the operating
conpany did not include the full cost of all of the facilities
for which recovery was justified). §See 2l80, Elorida Pover &
Light Co,, 32 TERC § 61,059, at 61,295 (1969); Jersey Central
Bowex & Light Co., 610 F.2d at 1177-78,

NU could well have paid the full $2.9 bkillien, properly
included it in rate base, and earned a commensurate return from
its ratepayers for years to come. Testing the overall fairness
of the tgnd result" by focusing only on what was paid, instead of
vhat was saved, ignores the fact that NU negotiated a favorable
deal by paying less than $2.9 billion for PSNH's Seabrocock share.
To reduce the return on equity because NU was able to pay
substantially less would penalize the company for having obtained
& gqood deal for its ratepayers. The contract's return allowvance
is less than it might have been. The end result, a return of
13.75% on a rate base of $700 million (instead of $2.9 billion),
is jJust and reasonable.

(i) The automatic formula adjustment that
becones cperative after the tenth year of the contract is unjust
and unreasonable. The formula deternmines the return for NAEC
based on the returns allowed to four Yankee companies. Such an
approach leads to a return that is not designed to recover the
utility's cost of equity. The Commission has previously rejected
formula rates that automatically adjust the return on common
equity (New England Power Company, 31 FERC § 61,378, at 61,841
(1985)). gSee, Green Mounteln Power Corporaticn, 46é FERC §
61,164, at 61,570-71 (1989). The rehearing order in this case
makes clear that "we will not grant an exception to our policy
prehibiting automatically adjusting return on eguity provisions"
(51 FERC at €1,485), NU has not shown why, despite this
language, there should be sonme different result. The automatic
formula adjustment included in the Seabrock Power Contract for
deternmining the ROE after the tenth year is rejected.

(b) Section 12

Under Section 12 of the Seabrook Contract, PSNH, NAEC and
the State of New Hanpshire agree that "in any proceeding by FERC
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under Section 206 the FERC shall not change the rate charged
under this Agreement unless such rate is found to be contrary to
the public interest."” The Commission's hearing corder
questioned that limitation, explaining that although parties can
vaive their own rights, it knew of no court decision authorizing
ther to waive non-parties' rights (including the Commission's)
under Section 206, The Commission explained that such & waiver,
if othervise legitimate to preserve contracted-for rates under
the Mobile«Sierra cases 17/, would be improper here. This is
because NU was "on both sides of the bargaining table" in the NU-
PSNH-NAEC arrangement (50 FERC at 61,839). For this reason, the
Comnmission concluded, "we believe we have the author1;¥ under the
‘publie interest' standard to modify a contract vhere it may be
unjust, unreasonable, unduly discriminatory or preferential®
(18+)

The Staff seeks to strike the quoted language from Section
12, Such & step is not necessary. The Comnission made clear
that in the particular circumstances surrounding the Seabrook
contract, It retains power =« through the "public interest"
language == to make modifications under the treaditional just and
reascrable and non-discrimination standards. Any remaining
controversy over such power can best be resolved later -~ if, as,
and when the FERC chooses to exercise it in the context of some
particular modification,

(¢) Cash Working Capital Allowance

As a general matter, a utility first pays its bills, and
later recovers the underlying costs from ratepayers. Time may
intervene between the utility's payment and {ts reimbursement,
during wh'ch period, the company has effectively advanced funds
without a’y return. The concept of a "cash working capital
allowance" conpensates the company for this lag. ‘

There is no dispute about NAEC's and PSNH's general
entitlement to such allowances in the Seabrook Power Contract and
the Capacity Interchange Agreements. Rather, the controversy
(between the Staff and NU) invelves the question whether there is
any lag == and thus the basis for any allowance -~ regarding
those companies' fuel expenses.

The Staff, resting on Carolina Power & Light Co., 6 FERC
§ 61,154 (1979), argues that NU has not provided sufficient
evidentiary support for the existence of the lag vis a vis fuel.
But NU's witness Noyes did testify as to the existence and
dimension of such a lag (Ex. 14, p. 32). Staff's brief does not

i/ Unj . 350

ted Sas Pipe Line Co, v, Mobile Cas Service Corp.
V.S, 322 (19%6); EPC v. Sierrs Pacific Power Co,, 350 U.S. 348
(19%6) .
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comment on this testimony, and it is essentially uncontradicted,
Sarcling envisions use ©f the "actual leg" and that is what Mr.
Noyes attempted to do here. 1In the absence of any contrary
evidence, his testimony is sufficient.

(d) Decommissioning Expense
The decommissicning expense allovance "represents what can

be viewed for simplicity as 8 negative salvage value for the
flant after its service life has ended" (Ex. 7%, p. 18). This

arge expense is collected from ratepay’ “he service life
©f the nuclear plant, tihough NAEC does «y Spend the
money until the plant's life has end: . ..cer \he contract,

these expenses would be calculated under New Mampshire lav and
the Jeint Ownership Agreement, Staff correctly argues that the
level of decormmissioning expense requires FERC approval under
fection 205 of the Federal Pover Act.

NU has not even attempted to quantify these costs, let alone
supplied any detailed information about what is likely to be a
substantial buvden on ratepayers. §ee, £.9.. '
2 FERC. 61,010 (1990) (decomnissioning costs of $122 million
reasured by 1985 dollars). NAEC should file with FERC the
initial decemmissioning expense estimate to be recovered under
the contract prior to its cellection in rates., If NAEC desires
to begin te collect rates related to a change in the
decommissioning estimate, & filing with the FERC is required. Of
course it will be important for .U to have sdeguate funds to
decommission Seabrook, But providing a FERC reviewv mechanism for
this great an iterm is necessary to assure the proper charge to
ratepayers in present and future rates.

(3) Capacity Interchange Agreements

These Agreements (the "power up" and the "power down"
commitments) include a return on eguity of 14.5%., Staff's DCF
and risk analysis provided a return of 13.5% =« the return which
NU itself will need. As noted gupra, Staff's methodology feor
determining the return for NU accords with FERC's general
approach., NU is an appropriate proxy to use for PSNH since the
latter will be & subsidiary of NU upon approval of the
reorganization plan and PSNH's smergence from bankruptey. The
Commission has repeatedly used the parent as a proxy for a
subsidiary where the subsidiary's stock is not traded. GSee,

siern Masgachusetts Electric

Sompany, Holyoke Water Power Company, & Molvoke Power & Electric
Company, 43 FERC § 61,508 (1968).

NU introduced no study, and virtually no evidence, to
support its 14.5%, 1Its consultant, Dr. Olson, testified that the
14.5% return for the power~up and the power-down contracts, while
in the "ball park," is a "number that is commen in many Northeast
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Utilities transmission and pover sales agreements." He
continues, "I don't think there is any good economic reascn for
that in today's environment, I think that is a number that has
resulted from a combination of negotiations in the past, plus
some Commission decisions that have set that number at 14,5"
(Tr. 6142). He had the opinion that the ranges for the power-up
contract would jrobably be from 13% to 15V, and for the power-
down contract from 14.5% to 17%.

The ranges were not derived from empirical studies, and NU'g
own figure (14.5%) apparently was used scolely because it had been
enployed in other cases, There is no reason why these intra-
company transactions are entitled to a higher rate of return than
NU itself is allowed to earn. In these circumstances, the
Staff's 13.5% return, determined after DCF analysis, is
sppropriate for these agreements.

C. Miscellaneous Rate Issues

(1) NU will pay an acquisition premium of some $800
milliof. The MACT Towns fear that NU might someday seek to
recover the acquisition premium from its wholesale ratepayers.
They also worry about possible significant increases in NU
wholesale power costs, and the assignment of certain costs to the
transmission function under the relevant agreements. NU nas not
proposed to recover these moneys from its customers, and agrees
that Commission approval would be vequired before it zould do so.
If NU later makes such requests, MACT Towns will have ample
Opportunity to assert their concerns. For these reasons therv is
ne need nov to address the merits of the MACT Towns' concerns.

{2) The Connecticut Office of Consumer Counsel, gt
2l., state that NU's acquisition financing proposal is hi hly
leveraged and that the debt to equity ratio will be too high.
They say there will be additicnal risk that NU's profitable
subsidiaries may end up paying those debts if the merger fails to
fulfill expectations, For these reasons, these intervenors
reccmmend two conditions: that "customers of NU's existing
subsidiaries should not be required to financially subsidize NV
or its stockholders if the acquisition results in adverse
financial impacts such as a higher cost of capital" and in all
future rate proceedings, "cost of equity capital for NU's
existing subsidiaries shall be calculated without regard to NU's
consclidated cost of capital, as the acquisition will likely
increase tnat cost"™ (Ex. 488, pp. 4-5).

NU structured the merger to insulate its operating
subsidiaries and ratepayers from risk, while giving them the
merger's benefits (Ex. 6, pp. 52-56). That such risk has been
sharply reduced was also shown by Dr., Olson (Ex., 207, pp. 36-38).
This conclusion was corroborated by Standard and Poor's, and by
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Booz, Allen & Hamilten, Inc. who 8o reported to the Connecticut
Commission (Ex. 6, pp. 54+58).

For these reasons, there is no present need to speculate
about some impact which may never occur. 1f there are later
attermpts to pass on thets debts, they can be reviewed in the
context of individual rate filings.

CONCLUBION

Sfubject to the terms and conditions set out in this initial
decision, the proposed merger is consistent with the public
interest and is approved. Subject to the modifications set ocut
here, the rates, terns and conditions of the Seabrook Power
Contract, the Sharing Agreement, and the Capacity Interchange
Agreements are just, reascnable and in the public interest.

Jerome Nelson
nistrative lLaw Judge
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SRECURITIRE ND EICIONGE COXMIRRION
(Relenne WMo, 3BSS2L 10-7408)
:::::::::s'::t:::;.nuc order lutlortcttg aoguisition of Publie
A GA T R T
peny’.ng Requests for Nearing
pecenber B3, 3000

Northeast Vtilities (*Northeast"), West !prtnq!icld.
Massachusetts, & registered publiceutility holding eompany
("Applicant"), hes filed an op,ltcution-éoelurution
("Applicatien™) under sections 6(8), v, #(a), 30, 32(®), i (e)
and 12(d) eof the public Vsiliity Holding Company Act of 1935
(“Aet") and rules 43, 48, 80 and B0(0)(H) thereunder. Thirteen
areandnents to the Application have peer filed, the last on
Noverber 19, 1990,

The Commission {ssued & notice of the filing of the
Applicatien on February 2, 1990 (Holding Co. Act Relesse
No., 28002). TFourteen nReaTing reguests trom forty=one
separate entities vere received., Tour of these Teguests,

representing tvanty«ens gntities, ware pubseguently withdrawn, &/

A/ Reguests gor hearing filed by the felieving entities are novw
pending: (1) Anerican Public Pover Association ("APPA")!
(2) Cennecticut oftice of Conpumer counsel ("Conn=0CC") ! (3)

grvirenmantal Actien foundation ("EAT")) (¢) Massachusetts
Department of public Utilitics ("Mass pPut) 1 ()
Massachusetts Municipel wholesale Rlectric cOmtuny
("MMWECY )1 () National Rural glectric Cooperative
Association ("NRECA") 1 (7) Nev Hampshire Oftice of Consumer
Advocate ("NK=OCA")! (8) Verment pepartment of public
Service ("Vermont-DP8") (9) Vermont Public service doard
('Vcrtont-?li”)t and (10) 1 Massachusetts utilities
(Bpoyiston punicipal Light De artment, Braintres glectric
Light Department, city of Holyoke Gas and Electric
Department ("Heolyoke"), Georgetown Municipal Light
(esntinuod---)
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In addition, eight entities filed comments oF notices of

appearance. 2/

Saromaama

3/ (... eontinved)

pepartment, Littlieten glectrie Light and Water Department,
princeten Munieipel Light Departaent, Shrewsbury lectric
Light Plant, steriing Munieipal Light Department, Teunton
punicipsl Lighting Piant, wown ©f Rowiey Nunicipal Lighting
plant and Vest lozlnton Munieipal Lighting Plent
(collectively, " Massachusetts Utilitien™)).

Reguests for hearing filed by Paxten Municipal Light
Department, Kolden Municipsl Light Departmint and
connecticut Municipal plectric Energy Cooparative were
withdrawn, After sntaring into & setilemant agreement,
dated July 16, 1990 ("Bettienent Agroonont"). $ Verment
utilities (Allied Pover and Light oapahz. city of
purliingten Electric pepartaent, Central ermont Public
Service Corporation, Citisens Utilities Company, Trankiin
Ylectric Light Company, Green Mountain Power Corporatien,
wown of Hardwick Electric De artment, Verment Rlectric
cooperative, Inc., Vermont glectric Generation and
Transrission Cooperative, Inc., Vermont flectric Pover
company, Inc., Verment Marble Compary, Washingten glectric
Cooperative, the villeges of Jacksenville Electric Company,
Ludlov Electric Light Department, Morrisville Water and
Light Department, Northfield Electric Department, Btove
water and Light Department, ard the Svanton Electric Pover
Company (cellectively, w18 Vernont Utilities")), vithdrew
their Seint request for & hearing, end nov suppert the
Application.

Notices Of appearance vere giled by the: (1) connecticut
Department of Public vtility Centrel ("Conn=DPUC") ) (2)
MassacChusette Attorney generel ("Mass=AG"): (3) Maine Public
vtilities Commission ("Maine=PUC") 1 (4) Rhode Island
Atteorney General ("Rhode Island-AG")! and (5) Rhode Island
D;;é:ion of Public Vtilities and carriers ("Rhode Ieland-

P )+

conmants were filed by: (1) the Atteorney General of New
Hampshire, in suppert of the Management Services Agresment
("MSA") betwean Public fervice Ceapunr of Nev Nampahire and
Northeast Usilitier Bervice Congany (*NUSCO"), Northesst's
wholly-ewned service company #u sidiary: (2) Eastern
vtilities Associates ("EUA®), @ registered holding company
whigh, through ite subsidiaries, has & 15% jeint ownership
interest in the Seabrook Nuclear Pover Project ("seadrook") .,
located in Seabrosk, Nev Karpshire, ase Anixa nete 7, and
(continued...)
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public Bervise Conpany ef Nev Nanpanire (YPONK"), & Nev
Nanpshire puplicly evhed sieetyie wtility, {s the largest
electric usility &n Nev Nampahire, supplying elestricity teo
approxinately THL of Nev Marpehire's pepulesion, PINY

distriputes end sells elestricity o8 petadl in appreximately 380
eition und towns in Nev parpanire and Jeile At vhelesale te five

ether weilities and municipalities, PENN Ras & 35,60 Jeint
pvrership dnterest {n the Besbrock Nuclear Pover Project

M

x/(...oonttnuodi

"i Nev Ergeand Rlestrie l{otcu ('lel"i. 8 registered
nelding esnpany vhich, thr wgh L%8 sube ‘tot! sleetrie
wtility company, Nev ﬁhqxuni pover Compeny ("N

L08 deint evnarenip dnterest in the Besbrock pre

aet.  Dowh
gUA and NIEE filed comments regirding the MIA, i;; FA4d )

note & (discusnion of NEA),

LPCOY), has &
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("seabrook"). &/ on January 14, 1808, PENH giled & veluntary
petition for protectien gronm dte creditors under Chapter 31 of
¢he United Btates parkruptey Gode, & apended ("Bankruptey
code"). PENH is 8 debtor=in-possession {n pankruptey
peorganitation procesdings pending in the United Statcse
parkruptey Ceurt, pistrict of Nev Hampshire ("Bankruptey
court"). &

Northeast hes beer &N integrated oicctfte publte-uttl&ty
eystan gince 1966, &/ Nertheast, throeugh it thres vholly=ewned
pperating subsidinrios, connecticut Light snd Pover Company
(*CLAP"), Wastern Nessachusetts Blectric company ("WMECOY) anéd
Helyoke Water Pover Coempany ("HWP") provides retail elestric
service in connecticut and vestern Messachusetts, Northeast #lse
provides vholesele slectric gervice to seven punicipal end
{nvestor=ovned electric systenms. Additionally, Northeast

vtilities Service comp. v ("NUSECO") Northeast's service company

4/ Seabrock is 8 tve unit nuclesr fueled pover piant ("unit Ne.
gn and "Unit No. 3%) that is jeintly evned py tvelve
clectric utilities ("Joint Owners") in New gnglend. Unit

Ne. 3, @ 1,380 megavatt 1ant, received ite full poves
eperating license from the Nuclesr Regulatory gconmission
("NRCY) and has comploted all testing and been in tull
comnercial operation since August 17, 1990, Unit Ne. 2 has
peen cancelled.

4/ 23:1&:_1:::,_:3*_31_1_1.. No. 88-0042 (Bankr. p. N.H. Jan.
29, 1988).

-V nnxsnssns_nsxxnﬁ. «2 5.3.C. 963 (1966).
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subsidiary, provides various centralised services to Nerthesst
syster companies. [V}

I1. PROPORAL

Northesst proposes to soguire PENM (*Aeguisition”) pursvant
to & Joint Plan of Reorgqanisatien (*Pian®) proposed by NUBCO,
PENH, the Offizial Comnittes of Unsecured Creditors of PENK and
the Official Committes of Bguity Becurity MHoldars of PENM
sppeinted in the bankruptey procesding, and the helders of
pasority of PENH'S third mortgege bonds. L/

£/ Under the MSA, NUBCO is gully responsible for the panagenent
of PENH, &t cost, Curtn! the interim transition peried
petvesn the Bankruptey Court's confirmation of the plan
filed by Northeast propesing its scquisition of PENKH, and
consunmation of the acquisition, subject to gertair
regquirements. In the event that the scguieition is not
comsunnated, the MSA will terminste, except that NUSCO will
pe obiigated to continue to provide management services for
ogocifiod periods until alternste Srrangenents can be put in
piace.

By letters dated Januer $, 1990 and February 26, 1990,
NUSEO notified the Comnission of NUBCO's intention to render
certain services under the KA, in sccordance with the 60~
day letter procedure specified in the Comnission's order
dated Juns 30, 1966, W Nolding Ceo.
Act Relsase No, 315519, By letter date Karch 36, 1980, the
conmipsion advised NUSCO that it does not obiect to NUSCO
rerdering interin managenent snd adninistrative services to
PENN prior to its proposed acquisitien by Nerthesst.

2/ Each of the class of PSNH's creditors and equity security
nelders == sxcept for the helders of PENH warrants, the most
junier of the classes == voted to approve the Plan., The

Bankruptey Court entered its erder on April 20, 3990 ("April

1990 Order”) confirming the Plan, comnitting PSNX to the
merger with Northeast and "eramning down" the Plan on the
varrant-holders class that éid not vote to approve it, On
June 18, 1990, three PSNH ghaveholders filed an appesl from
the Bankruptey Court's April 1990 order. The appenl i
(eentinued...)
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The PIan values PENH aseets 8t ap, roximately $2.317 billdien,
vith PENK's interest in Beabrook valuved 5t #9700 nillien L/ and
(s neneBeabrook amsets valued at §1.617 billien. L/ PERH's
creditors and eguity sesurity helders vill receive cash payments
of approximately $2.108 Billien ("Cash pistribution
Regquiremant®), PSNK's equity security holders will receive %205
miliion in notes ("Notes"), and approximstely 7 piliion 4n cash

2/ (.. eontinued)
pending.

L/ Ae of Decerber 31, 1989, PENN valied Seabrock at
approximately €3.790 billien,

§/ The effect of this valuation vill be to vrite down the value
of the Seabrook assets and sssign & "premiun" of
cﬁproxsmatoly $787 million to FENK's nmon«Seabrook assets,
whiech are expected to have & net book VAiue as of
consummation of the seguisition of approximatel $830
million., Northeast expects to recover the premiun from
PENN'S ratcpayers pursuant te a rate agreenment, doted as of
Novenmber 22, 31989, ("Rate Agresment”), s amended, entered
irte betvean NUSCO and the Geverner and Atterney Genaral of
Nev Hampshire. The Rate Agreenent has bean appesled to the
Nev Kampshire Supreme Court by three PENH shareholders
claiming that the rates are insufficient, and by & group
representing Nev Hampshire retall slectric consumers
claiming the rates are to0 high. The Nev Hampshire Suprene
i::;t hesrd oral arguments in this matter on Decenber 6,

Pursuant te the Rate Agreszent, & termporary §.5% rate
increase in base retail retes vas placed in e“fect on
Jenuary 3, 1990 for PENH, The Rate Agreement commits Nev
Narmpshire to, among other things, an additional six snnval
rate increases of 5.5% for PENX and allevs for the recevery
of fuel and purchase pover Costs and expenses, The rate
{ncreases vers made permanent by order of the Rev Hampshire
Public Utilities Commissien (*NHPUC"), dated July 20, 199¢e,



"
vill be used S0 pay transfer taxas. AL/ The plan provides for
Northeast to scquire PERM {n sither & one step transaction ("One-
Step Transaction”) or & twe step transaction {"Tve=Btep
Transactien™). &V
3. The OnesBsaR TIARRARLASD
Northeast vwill acquire PENN in the One~Bt&p Transaction
if all conditions to the Acguisition are met, inciuding recelpt
of #l] necessary reguletory epprovals, AL/ by Deceanmber 31, 1990

(er & later date, if extended) ("Resrganization gffective

10/ The Cash Distribution Reguirerent will require the issvance

of securities producing ret proceeds of approximately $2.132

pilliion because of aprroximstely §7 pillion of transfer
taxes,

AL/ Because regulatory obstacles could delay recrganization and,

thus, cash distributions to creditors, the Plan provides for
either & ones or twe=step transaction. The Two-Step
sranssction will be used {f the necessary regulatery
approvals are not timely oeotained.

12/ The gr&nctpux conditions that must be satisfied before PSNN
can be acquired in the One-Step Transaction are! (1) the
antry of the lonkruptc{ court order confirming the Plan,
which occurred on April 20, 1990, and is nov On &p eal: (2)
receipt of all necessary ré ulatery approvals, inec vaing,
the approval of the comnission, the Federal Energy.
Regulitoery coxnission ("FERC") and sll relevant state
conmissions: (3) completion of sitisfactory fimancing
arrangenents; (4) receipt of & favoradle ruling on federsl
income tAx COnseguences) (8) & determination that the
agyregate amount of prepetition claime by unsecured
creditors does not excesd $900 million: and (6) receipt of
iroviltonal ratings for the notes to be issved by North
tlantic Energy corporation ("Nerth Atlantic"), & to-be-
torned whelly-owned public-utility subsidiary of Nertheast
that will own all of PENK'S {nterest in Sesbroox, of BE of
petter (or eguivalent rating) on & when issued basis by %
least two specified rating agencies.
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Date") . AY/ The Acguisition will be compieted under the
Bankruptey Code with Norwheast's purchase of & nev fesue of up to
100 millden suthorised akares cf PENK comnon stock, 81.V0 par
value, and the cancellatien under the Plan of all currently
desued and outatanding PENH securities, with the pessible
exceptions of tve series of PENN pellution sontrel ravenue
bonds. J4/

As discussed above, PONN creditors and PENH eguity security

holders wiil receive the Cash Distribution Requirement of

i)/ Due to delays in recalving the necessary regulatory
epprovals, the eriginal Reorganization Rffective Date of
August 31, 1990 has been extended to December 31, 1990, WhiCh
pay be further extended.

14/ The tve series of pellution contrel bends thet may remain
outstanding are: (1) $300 millien agtr0||to rincipsl amsunt
ef The Industrial Development Auther tx of the State of Nev
Kermpshire (“NHIDAY) FPollution Control Revenue Bonds, 1986
Series A and (2) $1312.8 millien agqrog.to principsl amount
of NHIDA Adjusteble Rate Soli¢ Waste Dispesal end Pollution
Control Revenue Bonds, 1589 Beries (collectively, “PCRBs").

Northeast currently contamplates that PSNK would, upon
recrganization, refund the PCRBs and approximately $10
million of the $20 million agqyregate principal amount of
ancther series of NHIDA Pellution Control Revenue Bonds,
1982 Series A ("Series A Bonds"), vith the procesds derived
from the iesuance of up to $222.8% nillion in aggregate
’rxnesfll arount of NAIDA tex-exenmpt polliution contrel
refunding revenue bonds, As noted adove, the remalning t PR
millidien aggregate principal amount of NXIDA Series A Bonds
will be cancelled under the Plan, Northeast alee
anticipates that the NXIDA will {ssue appreximately §60
pillion eggregate principal amount of tax-oxcn!t follutton
control revenue bonds and approximately $200 millien
aggregate prlncigai amount ©f taxable pollution contrel
reverue bonde (all or a portion of which may be converted t¢
thx exenpt status &n the future), to allov the acquired PSNX
to reinmburse itself for {te portion of the cost of pollvtien
:ontroli sevage, and/or solid wvaste disposal facilities at
sabrook.



’
spproximately $2.1085 billien, PSNN equity security holders will
also receive up to $205 million of Notes iesued by Nerth Atlantic
and approximately §,431,000 varrants (*Northeast Warranta") to
buy Northeast common stoek. Northeast will dssue one Northeast
Warrant for every five shares of PENK common stock thet are
sutstanding immediately before the Reorganication Effective
Date. LY/

Upen Northesst's scquisition of PENM'S nav fesue of commen
stock and the cancellation of PENM's eoutstanding common and
preferred stock, PSNH will become & wholly=owned subsidiary
comprny ©f Nertheast (“"New PSNH") and vill have no further
ebligation te PENN's debt or equity security helders, except teo
nelders of the PuRBs, 4f outstanding. Nev PENK vill transfer its
(nterest in Setbrook te Worth Atlsntic L&/ fer approximately $700
rillien, eonsisting of approximately $49% pillion &in cash and
$208 millien of Notes, issued by North Atlantic for distribution
to PSNM's eguity security helders. Northeast would alse form &

18/ As of June 30, 1990, there are 42,154,548 shares of PONH
comnon stock outstanding.

A Northeast Warrant will entitle the holder during (he
exercise peried, beginning on the date the Northeast
Warrants are issued, which will be the date Northeast
acquires PSNH, and terminating five years latsr, to

uyrehese, for cash, one share of Northeast common stock, te

s issued and sold by Northeast for $24.00 per share,
subject to certain adjustments. The Northeast Warrants vill
be freely transferable,

16/ North Atlantic will enter into @ pover contract to sell ite
srare of the pover generated by Unit No, 1 to Nev PENN after
it is scquired by Nertheast on terms that will allew Nerth
Atla tie to recover its investment in Seabroek.
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i
nev vhollyeovned speciel purpose subsidiary, Worth Atlantic
Lrargy Bervices corporation ("RARSCY), vhieh will ansune
responsibility for the operatien of geabrook Unit Ne. 1, AL/ and,
as discussed belov, Northeast, Nev PEXN and North Atlentic weuld
{asue and sell certain sacurities and engage in related
transactions.

Nev PENN will raise up to $1.630 pillion from: (&) $i0
williden 4n estimated cash on pand and (b) through the issuance
ard sale of: (1) al) of its nev fesue of commen stock L’ ¢t
Northeast for & Cash purchase price of approximately §318
miliden: (2) spproximately 8.3 pillieon shares of & class of 3%
million shares of §25.00 cumulative Preferred Stock. ssries X,
$25.00 par value per shere, to the public or in & privately
negotiated transaction to net spproximately $125 millien in cashy
(3) first mortgege ponds, issusd under the General and Refunuing
Mortgage Indenture, dated ae of August 1§, 1978 ("GiER
tndenturs”), betwsen PERK and Nev England Merchants National

pank, Trustee ("New England Merchants”), &8 anended and resteted,

AL/ NALSC will sssunme operating responsibility for unit Ne. 3

under an agresment to be penched with the other Jeint Owners

after Unit No. 1 receives {ts full pover opersting license
from the NRE, which becane effective on Mareh 15, 199C, and
Northeast's acquisition of PENK is completed. PENH'S Nev
MNanpanire Yankee division is currently ves onsible for the
eperation of seabrook and its employess vill be transferred
Lo NALSC. NAESC'S organisation will be similar to other
specisl purpese companies regulated under the Act, NALSC'S
organitation end dssuance of securities vill be subject Lo
further Commission authorisstion,

AR/ Nev PENH will initially have 100 pilliion authorised shares
of comnon stock, $1.00 par value per share.



i
OF under & nev first mortyege indanturs, Socured by & firet lien
On ite owvneranip Interest in noneBeabrock sssets, in the
Spproximate armount of #342.0 million: al/ (4) appreximately $200
Rillien or NNID. taxakle peilvticen ocentrel revenuve bends: and (§)
Spproximately $202.8 milliion of KNIDA taxcexenpt pollutier
eontrel refunding revenus bords. Nev PENN will borvev its
remaining cash reguirenents, estimated at $322 alllion, through a
tern loan facility with @ FAturity of less than five years, L/
&Nt will retain one er wore benks te erganize & banking group te
Brrenge for placenent of the Sern Joan facility.

In addition to the $308 miliien én Notes issued by Nerth
Atiantic for distribution {1 sccerdance with the Plan, d¢ wvill
TALBO Up to $398 millier in cesh through the fesusnce and sale
eft (1) up te 1,000 shares of ecommen #tock, §1.00 par value pur
BRATE, to Nerthesst for $i40 millien in cash; and (2) first
ROrtgage bonds or ocher iongetarm debt, 23/ unsecured er sscured

by & first lisr en its interest ir Ssabrook, through privats

al/ Northeast forecasts an {nterest rate of A0.76% per annum and
& tare of ten years for the New PENH first Rortgege eonds.

A%/ Northeast forecasts an {nterest rate ©f P.75% par annun, and
that the loans would be Fepaid in three years,

&4/ The first nort,a'u bonds will have & mediun tere maturity,
in the range of tan yesrs or iess, depending on market
conditions., Northeast prefects an interest rate eof 11.50
PeX &rnum and & term of ten years for thesa bonds.,
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piacenent or & negotiated undervriting, teo realise net procesds
up to 355 gillion in cash. 22/

1 sdditien, Nev PENM and Merth Atlantic sach propose to put
in plece & gevelving eredit agresment vith syndicastes of
coxmercial banks under vhich 6100 o §1B0 miliion and $i00
giliion of short-term porrovings can be pade available to Nev
PSNM and North Atlantic, pespectivaly, on 8 gevelving basis to
peat their respective vorking capital opligetions. AL/

23/ The felloving table summarites the varieus propesed
{ssuances of socurities and etler ttnanctn!s py New PENH and
Nerth Atlantic to raise the Cash Distribution Reguirement:

(Mflltons)

$318.0 Northeast purchase of Common gtock
128.0 Preferred stock
342.% Tirst Martgage ponds
402.5 NNIDA Bonds
322.0 Term Lean
PSNN Cash at Time of Recrganization (es%.)
$1,610.0

. (N&&iienu)

$140.0 Northesst Purchase of Common Stock
tong=Tern Dedbt
$495. 0

$2,105.0 Cash pistripution Reguirement

2)/ The credit sgrasnents vill rovide for eenzctxttvo pide

under & *Duteh Auctien® basis or at & specitied interast

rat/,, whieh can be the prime rate or & TAts tied tu prine
rete Or to & percentage of the certificate of deposit Tate,
ey any other acceptabie pethod.
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5. Zhe DxeoGieR TXARARRLARE

Under the Tvo Btep Transaction, PENK will be reorganited s
an indepandent comprRY in the first step (“BEep A"), and in the
gecond step (“Step BY) reorganised PENN will po marged under Nev
Kanpahire luv with @ neviy-created, vholly=owned subsidisry of
Northeast, to be named Northeast vtilities Aeguisition Corp.
("NUAC" ). Northaset vill scguire PSNK in the Tvo-Step
vransaction Af the necessary reguistory epprovals are net
received by the Reorganization gffective Date. AL/ This will
sneble PENH unsecured creditors and eguity sharehe Jders to
receive & substantial portien of the cash Distribution
Reguirement &t Step A, pending receipt of &1l NeCeRsAYY
regulatory approvals teo the Aeguisition at Etep p. The remaining

cash Distribution Reguirement vill be distributed at the tine the

Acguisition i concluded.
i, Step A
in Btep A, FENR will be reorganised under the pankruptey
code as an independent compeny (*stand=Alone PENRY) conducting

all of PSNM's utility eperations and retaining its interest in

can be recrganized As gtand-hlone PENK in Step A of tha Two-
Step Transaction are the sans as those required to oonclude
the Acguisition under the One~Btep Transaction, RAK BARIA
note 13, with ene sxception. gtep A requires receipt of
regulatery approvals only from the relevant Connecticut and
Nev Hampshire cennissione.

L/ The g:in:ipai conditions that must be patistied before PSEN
P

In addiiion to the econditions which must be satistled in
Step A to crests gtand-Alone PSNH, the marger cannot be
consurzated at Step B unless Northesst receives all other

necessary regulatory Rpprovals, ineluding the « ~roval of
the Commission and the FIRC,




i
Seabrock. BStendellone PINH will not be & subsidiary of

Northeast, 25/ but will be bound by & nerger agresnant (“"Merger

Agresmant™) with NUAC, 26/ Under the Merger Agreanent, Stand-
Alone PENN will agree to merge NUAC into it when all regulatory
approvale and other conditions are satisfied, with Stand-Alone
PSNH as the surviving corporation, which would then be known as
New PENN, a wvhelly-owvned publive~utility subsidinry of Northeast.
Thn erder to fund the approximately $2.10% pillion Cash

Distribution Requirement, StandeAlone PSNN wi uEe an estimated
$20 million in cash en hand and issue and/or sell certain
securities. BtandeAlone PENH will desus up te 32.4 millien

shares of common stock, or an estimated 21.2 million and 21.2
million shares to PSNH's unsecured creditors and to its preferraed

and conmmon shareholders, respectively, valued at $20 per share,

or approxirately $648 million., 21/ The 32.4 millien shares of

comnmon stock will be cancelled when the marger is consummated in

B/ Stand-Alone PSNH will be subject to regulation under the Ac~
sfter it is merged inte the Nertheast systen,

25/ The Plan provides that NUAC will have 1,000 authorised
shares of commen stock, $1.00 par valus per share, 2ll of
which will be ‘esued to and acgquired by Northeast for
approximately 6318 million in cash prier teo the merger.

22/ The $20 value is & result of the negotiations whieh
culminated in the creation ¢f the Plan. The holdars of
Stand~Alone PSNN common stock will be entitled to roceive
quarterly stock dividends, the first of which will be
payable at the end of the calendar querter in which the
Reorganitation Tffective Dote occurs. The steck dividends
will eccrus centinucusly frem July 3, 2990 at a quarterly
rate of tvo shares per 100 shares outstanding for the peried
ending December 31, 1990, and thereafter at three shares for
eV y 100 shares outstanding.
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128.0
342.5%
402.%
487.0
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pro!orral shareholders will also gaceive gontingent varrant
certificates ("contingent certificates”) a8/ to be exchanged on &
one-to=one basis for the Northeast Warrants. i/
g, GStep?

under Step B (1) dortheast will fere, and scquire all of the
common stock of, NUAC for $318 pillien: (2) NUAE will merge with
and inte grend-Alone PENH (*Herger"), vhich will be the surviving
covporation know! % Nev PENH, & uholly-ovnod yubltc-uttltty
subsidiary of Nertheast: a2/ (3) grand-Alone PENN common steck
neld by PENH'S unsecured creditors and eguity security holders
vill be cancelled and the holders vill receive $30 in cash per
share for such stock, or B64d pillion: (4) the nolders of
centingent cartificates vill recaive the Northeast warrants: and
(8) New PSRK'O interest in geabrook will be traneferred to Nerth
Atlantic for $700 millien, consisting of $49% nillion in cash and

assunpiion of the $208 millien of Notes origirally issued by

AR/ stand-Alone PSNN, vather than Northeast, vill isaue the

gontingent certificates at Step A so that, if there shoulé

pe any delay {in obtaining the rogulnter{ approvals NECEeSSATY
foi N’ theast to {gsue the secur ne sssuance of the
contingent Certificates will net be affacted at BLep A. The
gentingent certificates vould becoms nell and veid if the
pnerger does not pceur in BLep B,

1)/ fise BNRIA note 15 and sccompanying text (discussion ot

Northeast warrants under the One-Step fransaction).

Northeast vill dssue the Northeast Warrants to NUAC

imuedistely prier to the nmergsr for distribution tO PENH'S
crediters and shareholders.

2/ hs 8 result ©f the perger, Nev PENH will be the isBusr ef

gtand-Alone PSNK'S outstanding securities. fHse SuRZA note

;: (tadle sunnarizing issusnce of securities bY grand-Alone
NK) .
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gtand-Alone PENH, thus releasing Wev PENN from ite ebligations
under the Wotes.

Northeast states that, in the gvent that it {s determined
enat it i anrcctieox i)/ t® effect sons OF all of the
contemplated sales of securities on the closing date, the paximum
anount of short=term "pridge” ginancing for North Atlantic and
Northeast vould pe up to $400 aillion and gso0 millien,
respectively. AL/

311, NORTEEAST'S sovRCE OF yuNDS

Northesst will invest opproxtnuzciy g4se millien in cash in
New PSNH and North Atlantic, vhieh it proposes Lo raise through @
ternm 10aN gacility of upproxtnﬂtOXy $229 millien g¢rom bank OF
other inutituttonal jenders, A/ and the issue and sale of VP Lo

npproxinoto:y $229 millien of its commen stock. Northeast

Y/ Nertheast vould consider it meraetteul to effect &

sale of pecurities 4f, becauss of unusukl and currently

unfereseen econenie, parket oY ¢inancisl circumstances

peyond the contrel of the {esuing company, it vers t
consult with ginancial pdviscrs and determine that the
securities in guestion could not be gold in the necessary
amounts, on reasonabdle terse and t 8 yeaponable cost.

a4/ These amounte do not reflest revaolving credit arrangenents
of up to $100 pillion for Northeast, 88 suthorised BY oruet
dated July 239, 1988 (Holding co. Act Releass No. 24686), and
$100 millien tor North Atlentic, as ptopoooé under the Pian.

a5/ The teIm 1oan tacilit vill slso b8 used, &8 neceesary, teo

provide Northeast with the necessary cash to pey! (1) ite

interest ebligations on the Acquilttion ginancing and (2)

dividends po able on Northeast's conmon 8LOCK until Nev PENH
and North At antic sre abdle to begin paying cash dividends
to Northeast on their gerpective conmon 80K issuances.
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anticipetes that the ter® 1080 gacilivy will b® paid through the
{paue ANG sale of up t° app:oxtu&toly $340 mildien of additional
shares of {ts common sLock, whieh will pe supiect Lo further

COnniction nuthorttutxon.

iv. IOIT!tLIT'I payxew? OF pIVIDEXDS

Northeast reguests uutho:t:atson to pey dividends en ite
common gtock besed upen it* uarootrtetod eenaoltautod getained
earnings, 28/ for up % Ave yOArS after its acquisition ef
pENE. AL/ At the end of chat paried, Northeast vill be subiect

16/ The areunt ©f dividends will be cslculated py the equity

method of sceounting, and will not be 1imited t© the pertien

of cense&&dttod getained aarnings rogrosontcd By dividends
distrtbutod to Northeast py its subs

As ©f June 30, 1990 (1) portheast's eonaoltdatoa getained
earnings, calculated on che egquity pathod of accounting,
totaled apprextmstoly $76% miliion’ (3) the rnltrictod
retained sarnings of Northeast's lublié&.:tos totaled
tpproxtmntoly 8597 piliion and, aeeordingiy. (3) Northesst
nas availavle for the paynent of dividen

gL60 millien of conocltdatoé un:ostrict.d retained sarnings.

a1/ The Applicant states that, in the early years after ths
Aequioition, Nev PSNK and North atiantic vill nesd to getein
earnings and retire thair ovn debt TAther than peY dividends
to Northesst. 1n order t® peintain comnon 8t0C aividends
1 1] Nc:thoant‘o ohnroho&dotn. Northeast purt be able to Py
aividends eyt of its con.olt‘atod unrontrtetod getained
earnings peciuse there vill not be gufticient !oroeustcd
earnings available (nicially grom the operations of New PENH
and North atlentic t° support Northeast's dividend
ebligations.

Northesst's consolidated retained earnings represent the
nceumulutod earnings pf it subutdtlrtos that are rotained
niter aividends have been declarsd and puid BY Northeast Lo
{ts common Lotk ghareholders. | ) liqnt!tctnt portsen of the
retained eazTnings are :outrtetad as 8 gesult of econditions
contained pr&nnrily i{n the giret portgege pond indentures

(¢
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p:cspuctivoly te the limitatiens fmposed under the Act, except
that it will not be reguired to veturn the retained earnings paid

from the undistributed retained earnings subacaount.

Vv, BECEPTIONS FROX CONPITITIVE pIDDING

gxceptions frem the competitive pidding reguirvenents of rule
50 under subsection (a)(5) AL/ ere regquested 1n.=onnoetion with
the following issuances and sales of pecurities: (1) New PSNX's
preferved stock, first mertgage ponds, peliutien control bonds
and notes in connection with its revolving credit porrovings and
tern loan berrowings: (2) Nerth Atlantic's first mortgage bonds,
g208 millden in ¥otes and notes in cennection vith ite bridge
ginancing snd revelving eredit porrowings: (3) Northeast's
warrants to PSNK'S preferred and common gharehclders and commen
gtock thereunder, additional shares of common SLOCK and notes in
connection with its term loan porrovings.

tn support ef its reguest for an axception from conpetitive
pidding, Nertheast states that: (3) New PSNH will be energing
fror an unproeodontaa utility bankruptey and will be astablishing

its entire capitel structure et 8 single time through the

;J/(...conttnuod)

and other dedt instruments of Northeast'® subsidiaries.

pecause of the insufficient forecasted earnings noted above,
Northeast must use s pertien of retained earnings that is
undistributed and unrestricted to paintain its common pLock
dividends, However, rule 36(¢)(3) reguires that Northeast
file & decleration undey section 132(c) of the Act in order
to pay dividends out of undistributed veta! ad sarnings.

38/ §ss infxa note 4.
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Lpsuanoesd End sales of whe proposed seeuritios] (2) n dight of
the subszantiel conplexities trveived in ginancing She
Acguisition, the best prioe fer the seourities can b aehieved
through & goncarted pre-pricing sarkeating sffort by 8 syndicate
10 BY xnoviedgeable {rvestaant pankers, o & privete plasanent
of the peourities! (3) setive pgrticsput&on with axperionced end
skilled (nvestaant banxers {s needed to Rast detersine the
appropriste terss ot the securitiss to bé gouued and yhether &
public gile Of the peourities is feapidin oF desiraple’ (4)
propesed Laguances reguire glexipility of o the amounts,
paturities, call protections and othar Seres, to sdduet O
prevaiiing parkat sonditiens at the time et the Aoguisition and
to mest the financing necds of 8 transaction that nes been and
vi1] eentinue ®° pe negotinted asong Bultipie parties in e
attempt S0 jnplamant &n soceptable consensual plan of
reorganisasion’ snd (B) the tasuance of this substantis. anount
of nev pecurities py Ne¥ PENN must be eoarathltue ir the one=8tep

rrangaction with the issuance BY Northeses of sdditional Shares

of its commen stock and by Mersh atlansio of fes tivst portgege

ponds.
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HE]
ters borrovingel snd (3) the Capital Tunds Agresmant betwesn
Jortheast &nd North Atlantie.

vii, DLACTHEION

In Jight of the fasts, the vepresentations gontained in the
ppplication, eur pnalysis of he propossd transsctions contained
herein, and evr oonoiuaiens belev vith regard to the appliceble
standards of the Aet, the comnission believes that, sxcept &8 to
thost BATTETS BVer vhioh durisdietion 1¢ resarved, the propossd
transsctions sheuld be suthorised. The comaission vill conditien
its erder on & yessrvation of jurisaiction consented to by the
Applicant, ever cartain ether Lransactions, pending completion of
the recexd, These cranssctions vill be exanined under the
applicable standards of the Act py the pivisien of gnvesteent
Managenment by delegated sutherity.

LY lllllnllJlll-llll.l&-lllllLllll

The Applicant regqueste suthorisatien for the issuances and
seles of 8ll sesuritiss ever wvhieh surisdiation is not resarved,
including: (1) 4n The One-8%ep Transaction, (&) 1,000 shares of
pev PENM'S common stock, §1 par valus per share, to Nertheast for
approximately g318 millien in eash) and (B) $306 miliien in Notes
Lssued by North Atlantic to PEXE'S equity eeouUFitY nelders: (¥)
in the TwoeEtep cransection, 8l of NUAC's sommon ptoek,
eonsisting of 1,000 uuthorilqi shares of coORAOR stook, $i per
valus per share, to Northesst feor approxinmately §318 milidon 4N
cash: snd (3) in eigher the one-Btap- or TwoeEtep Transaction,

<

L%
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« .
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(s) Up tO lrprv:tanttzy 9,429,000 of Northesst Warrants o T LA
vro!ctroc and somBon gtocknoliders) (p) wpen exercinse of the
Northeast warrents, the fesuance B Hortheatt of 0,413,000 shared
of semnon SLOCK! and (0) 81} of yorth Atiantic's ponpon FTHCX,
eonsisting of 1,000 shares of cONBOR stecx, 1 pAF valus per
phare, to Northesst fer tyyrcxtitsoxy g140 millie” in eash.

gne issuanss and suie of pecurities by & ceglotered holding
corpany or @& subsidingy thereni ere qovotnoa‘iy pections & ard 9

of the Act and pules 43, A8/ 80 and B0(8) (8] A Bectien ()

45/ Werth Atlantie's, NUAC's and Nev pENK's issuance and sale of
common StOCk tO Northsast and yortheast's sranstar of
porthesst Warrants %o ¥UAS are alno everned BY rule 45,
Rule 43 provides, {n relevant part, patt " (&) ;n)o
regietersd nolding eempeny or subRidiaTy theree shall,
directly oF indirectly, pell to any company &R the sane
neiding company syeten . o+ ¢ any gocuritins . ¢ ' sxcept
rpubnt SO0 B declaration . . ¢ and + ¢ ¢ erder of the
emmigsion . + ¢ o

43/ vriess pthervise exce ted, the conpetitive pidding
requirenenté ot rule 30(B) snd (€) applY Lo evary
decliaration and lppllcltton regarding the ilssuance or Bhle
of any pecurities of, or ewned By, &ny pegiotored nolding
gompany of uwb;t‘tsr{ cORpANY ghereof » « - v Under TulE
s pequires o publiely invite ssaled,
vritten ptopooul. for She urchade oF undervriting of
securities and to comply vith the provisions of rule BO(E).

gropo;ckl for ohe zurcaaoo or undithxttnq of securities,
ogether, rule 50(b) and (o) sddress the conditions poaguired
tor the aaintenance of conpetitive pidding .

porth Atlantie's, WuUAC's and ¥av pENN's Lepuance and sals of
coamon SOCK O Northeast and Northesst's {ssuance of
Northesst Warrants o ¥UAC are axcepted frow the conpetitive
pidding geguiresenss ot ule 50 under supsection (a)(3)
ghereunder vhaere thox pave “"been leprovod py the comminsion
i o of the Act.

Northeast's {gsuanes of the xorahesst Warrants to PENK equity
sharaholderd and, upeon gxezeise of ghe Warrante, Morthesst's
(conttnuoc.. )
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pronibits the lssue or ssle of & security by & registored holding

eorpany or its subsidisry company unless the Cemnission

sutherises the sale gnder section 7 of the het,
The Commiseion Bust tiret datarmine that whe reguirensnts of
pections 7(c) and (§) are satinfied. AL/ Under ssotion 7(0) of

(.. .cantinued)
senuance of NORROR stock and porth Atiantic's issusnce eof
Notes are subject to the canxotittvo pidding requirements of

rule B0 under the Act. ™

ppsicant has reguested that

these issuances be excepted frov rule 85'p reguirenents under
subsection (8)(8) thereunder. Oubssetion (a) () exespis gror
the corpetitive bidding reguirenents of rule 50 the issuance
and sele of seourities vhere the Comnissien finds, in
relevant part, that conrplience vith rule 50(p) and 80(e) e

net:

eppropriste to aid the Comniseion (in cerrying
out the provisions of section 7 of the Ast) te
deternine vhether the fees, oennissions or
othar reruneration to be pald directly or
indirectly in sennsction vith the issue, sale
or distributien of such securities are
ressonatle, or whether &ny tere or esndition
of SuSh is6.. or Ble i detrimental to the
public interest of the interest of investers
©r CONBUBETE . . o ¢

42/ Section 7(8) provides:

1f & State oonmiseion er state securities
connission, having surisdiction ever any of the
sots enumerated in subsection (a) of saction 6,
shall inform the Commispion, upen request by She
Comniseion for &N epinion or othervise, that State
lavs applicable to the sct in guestion have hoc
pbeen compiied with, the comnispion shall not
tor!it s declaratien ro!urdinc the sot in questien

o become affective until and unless the
coxziasion is satisfied that such conplianee hes
peen sffected,

Nertheast states thet ne stete commission hes jurisdiction over
the issuance of Northeast Warrants or, upen oxercise of the
Warrants, the lssuance of Northeast common gtock, and ovar
NUAC'S SEBUANCE of coanon #tock. Northesst ~tates that only the

(eontinved. ..}

LA
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43/ (.. .eontinued)

FHPUC has Surisdietion ever Morth Atlentie's Lssuined ot comeon

stocx and & reguest for suthorisation hes not yet been filed
vith the NEMC, Northenst further states chat eniy she WKWC
Il{ nave durisgiction ever yorth Atlantic's iesuance of $205
nilifer of Notas with the detarnination of 3urs.l$ctton By the
WHPUC not resoived. The conn=PUC has vaive jurisdistion sver
the preposed Lesuance of peourities and has :gprovon ril ethear
crensactions supject te fta Jurisdiction, with Jhe exception of
Nev PONK's Lspuance of sommen stook to Nerthesst in the onektep
Transaction. Raguest for suthorication for New PENH'p Lesuance
of compon stock has net yet besn filed vith the cennePuc,

on April 33, 1990, WUBCO and PERN filed separate reguests vith
the VermentePsd and the NainesPUC for declaratery rulings
contirning that: (3) eny exercise of their res sotive
jurisdietion over the Pian is presmpted by the nkrugtcy Code!
and (2) they les¥ pubieet Batter surisdiction over all sagurity
Lesuances in Bte; A of the TwoeStep Transaction and, with regerd
to all other sransactions contezplated in §18 A, that they
siiher lack auttudtettan or approve thez. WU £0 and PINN alne
giled & eompiaint with the Bankruptey Ceurt t.qvonttn! )
taRporATY restraliiing order pestraining the Vervont-Pig frew
canmoncxni or continuing eny action to Faguliate oF exercine
3urt|¢$tt on over the Plan and @ ncclurltor{ Judguent

eternining that the vernsnt-Pb has ne Jur sdiotion ever the
plan. The Bankruptey court has yet to issue its order in thise
pattar,

on June 18, 1990, Whe Waine«PUC Losusd its order exempting frov
approval all arpects of B8 A of the Tve-Itos Transagtion, and
has Seferred ahi action on {ssus of Jurisdiction ever other
aspecte of the equisition, On July 30, 4990, the versont-PSp
igsued ity order approving the issuances of pecurities and other
transactions subjest te fte turisdiotion at $tep A of the Twor
:top ;rnnloction. and daferred ruling on {te Yurisdiction in
tep B

Northesst states that ne other state commissions have
jurisdiction evar the propossd trensactions,

we note that the proposed Lesuinces of these sesurities &re
subject to the Serns ang eonditions preseribed in Fule 34,

inciuding the conditions set forth in rule 24(e)(2), Rule

g4 (c) (3) provides that!

(3¢ the transaction ie propossd %o pe carried
out in wnole or in part pursuant %o the express
suthoritetion of any gtate commission, such

(eonsinued...)
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the Act, the Comnission shall not authorise & proposed finmancing
uniess it makes at least one of several elternative findings,
including, that: “such security ig to pe issued and sold solely
(A) . . . for the purpose of effecting & merger, conseolidation,
or ether reorganicatien . . . ."

With respect to the issuances and sales of securities for
vhich authorization is nowv sought, section 7(¢)(2)(A) is
satisfied. The issuances and sales of the Nerth Atlantic, NUAC
and New PENH common stock, the issuance of North Atlantic Notes,
the issuance of the Northeast Warrants and, upon the exercise of
those varrants, the issuance of Northeast common 8tock, Are each
an integral part of the reorganization of PSNH under the Plan
confirmed by the Bankruptey Court. The issuance of the Northeast
warrints and of the Northeast common stock thersunder ere
reguired by the Merger Agreement.

Once the reguirements of sections 7(c) and 7(g) are

satisfied, the proposed issuances :ad sales of securities shall

42/(...continued)
transaction shall be carried out in accordance
with sueh authorization, and if the sane be
modified, revoked or othervwise terminated, the
effectiveness of the declaration or order
granting the spplication shall be, vithout
further order or the taking of any actioen by the
Commission, revoked and terminated,

Therefore, the effect of & state comnission having juriesdiction
over the proposed transactions dcnying authorizatioen, er
modifying, reveking or othervise term nating its authorizatien
vith respect to any transaction suthorized by the Commission's
order would be to automatically revoke and terminate the
effectiveness cof this order.
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be suthorised unless the Coxmissien makes edverse findings under
section 7(d). AV

With respect to the pequiresents of section 7(€)(3), ve nete

thet the propeses fssuances and sales of securities are
consistent with Comajssion precedent. A4/ Common stock i8 the

cornerstons ©f & company's eapital strusturs, Purther, the

Commikaion hes approved the issvence of warrante by pubiie

43/ Beesion 7(d) predibite appreval of the lssuance and sale of

8 seourity vhare!

{1) ¢the security is not reasenably adapted
to the security struoture of the declarent and
other oompanies in the sams Rolding cempany
pysten!

(2) the seeurity is not ressonably sdapted
te the earning pover of the deciarant)

(3) timancing By the issue and sele of the
pertieuiar security i8 net necsssary or
sppropriete to the sconerical and effieient
pperation of » bueiness in vhich the spplicent
leviuily is engegsd or Ras an interest)

(4) the feas, CORNiSEiONS, or other
resuneration, to whomseever paid, directly er
indirectly. in connection vith the issue, sale, oF
distrivution of the security are net reasonikle;

() + « « ) OF

(6) the terms and conditions of tha issue or
gele ©f the security are detrimentsl teo the public
interast or the interest of investors or
oonsuResrs,

Bas Matipoal Xual Gas Co.. 44 5.B.8. 318 (3969 (avthorising
the issuanoce of oorash steck by & wtility noattn; company te
effect & warger): , 12 8.2.C. V)
(4943) (autherizing the Jssuance of various sedurities %o
effect merger of tvo publie utiiity holding eompany
subsidiaries).
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tL)
equity to abeve 304, 4L/ With respest to this Appiloation, we
poLisve That Share are oompaliing eirousstances 0 WATTANt our
spproval of & denselidated squity capitalisation belev the
trofitionaily asoeptable 304 level,

Northerst prejects thet, bafore it begine salling oomaon
stock %0 repy it proposed berrevings, its consolideted oomaon
stock equity to eonselicated capisslisetion retio veuld be
approximately 2%% st the time the hequisition Lo consummated and
vould rise to 33V vithin swo years. 48/ ¥e note that & shate
sgency == the NKPUC in its July 20, 1990 erder -~ has wensidared
under the Rate Agreement the necessary finmansinge Lo sonsumnite

the Aeguisition and their effeet on PENH'e eapital strusture. AQ/

4/ Bas. saf. . Bapsexn USile. AMRRSR.. Holding Co. Act Releane
NG. 24879 (Msy 5, i089) (authoriting equity eapitalitation
level of 35.98%),

45/ The pro farme consolidated capital structure of Kertheast
and PSNN &8 Of June 30, 1990, and projected as ot July,
1992, reflecting the Acguisition is as follove:

(Millicns)
Aeguisition projections as of
B2 IiRa July, 3ed
Cernon Btock
Lguity $1.994.2 27.6% 33.0%
Preferred Btook 97,3 .6 .0
Lon"?.ﬂ Dedt 4,349.9 $0.2 5.0

snort-Tern Dedt

F'.ﬁH ¢. o0 o608

358/ The NNPUS order states that 8l financing proposels of PENM
and North A.iantic have been considered vwithin the Rate
Agreement declsion, although spacific approvel teo issue
Nort: Atlantio eommon S%09K to Northeast has not baen
sought.
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Furthersora, the Cemaission §s mindful of the unprecedsnted
nature of the Sankruptey procesdings inmvelving PENK and the nheed
Lo successrully reorganise PENN in the nost sfficient and
economical manner poessible. Thersfors, in Jight of the
particular cireunstances surrounding the proposed sequisition e
vell as the prejected repid incresse vithin two years of
Northeest's eguity to total eapitalisation ratio, we consifer
Morthesst's prejected oommen equity to total capitalisation retie
to be appropriate. The Commisslen doss not find that ilesusnces
and sales ©f the North Atlantic, WUAC and Nev PENK commen stosk,
the issusnae of Neotes by Nerth Atlantic and the issuance of the
Northeast Warrents end Noertheast comson stock thersunder are net
reasonably stapted to the security mtructure ©f Northeast and ite
consclidated systen., Bection 7(d) (1) ip satisfled.

The Commimsion alee f£inds that no advarse Lindings are
required under section 7(d)(2) regerding vhathar the security is
resasonadly adapted to the sarning pover of the declarant. 7The
securition peing desued and scld include the initial shares of
comaon stock necessary to fors the special purpess eerperations
that vill snable the Acquisition to be consummated) these
eecuritions would have no current affect on the earnings pover of
the Applicant. Nome of the eguity securities invelved in Shess
i88uences had any specinl dividend provisiens. Additienally, the
Notes are reasorably adapted to Nerth Atlantic's earning pover

because it anticipates having suftieiont funds to meet ito

“xr

far
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ebligetions under the Metes as & result of the pover contract
betveer it and Fev PENK.

AP stated above, Northesst Lo sesking to pay dividends en
its common steck 4n reliance en its unrestricted consclidated
retained earnings. This aethod of detarnining dividends should
tacilitate Nertheats's ability to fmsue and seall sdditions)
shares of ite eenmen stock needed to fund its eguity invastment
in PENK, without eeusing ite surrent subsidisries to pay up
gividends grester than ethervise necessary, 7To assure the
earning capacity of the PONH sssets being added to the Northeast
syster, the Rate Agreement commits the ratepsyers of PENX to an
sgditienal six ennual §.50 rate increases and recovery of eertain
coBts GNd expenses. When ecoupled with the existing financial
nealth of the Northeast systen, the Rate Agresmant should provide
sufficient ecoromies for the conbined Northeant=PSNN gystesm to
peet both the ebligations arising frou the Acguisition snd whe
general conduct of its electric utility business. Thus, the
Comnispion does not f£ind that any ef such proposed issuances and
stles of securities are not reasonadly Edapted to the earning
pover ef the declarant, Bectlion 7(d)(2) 4s satiefied. ,

With regerd to section 7(d)(3), the Commission does net find
thet the proposed issuances snd sales ©f COmmOn GLoOK, Notes end
VATTANtS is NUt necessary or appropriate to the ecenemical and
sfficient operation of Northeast, Xach proposed seourisy
iosuance is an integral part of the Plan and, ae disoussed
Rerein, is caleulated to e those best suited to attract

Cad
L
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investers and ralse the eapital necessary to fund the Pian s
econcmically snd effisiently #e pessinie. Becrtion 7(e)1(3) is
satinfied.

Under sestion 7(d) (4), the Cemmission must sxamine the
resnonableness of the fees ané commissions or other rerunsration
in connection vith the propossd Lepusnoss and sales of
pecuritiss, The fees, coanissions or ethar genuneration to be
paid vith respect to thess fesuances are ocstimated at $888 000,
They constitute normal 2cets of issvancs, including counsel Tees,
end represent & miner part of the overall oest of the
recrganitation and the Aoquisitien, Sectien 7(4)(4) i
setinfied.

concerning ssction 7(d)(4), the Commission does not fina
that the terms and sonditiens of tha proposed issuances and sales
of thess securities by Merth Atlantie, WUAC, New PERN and
Northeast sre detrimental te the publiec interest er ghe interest
of invessors or CORBURETS. The proposed security isguances and
seles are, os discussed AURIA, N integral pars ef the
Acquisition, which we gind to be in the public interest ang in
the intarast ef investors and consumers. Bectior 7(4)(6) is
savicfied.

one Comnisgion finds that it is not necessary to ippese any
sdditional terms and conditions on the securities transectiont
undar saction 7(f) of the het..

with regerd to Applicant’s pequest for an exceptien frev
corpezitive bidding vith respect to the issuances and sales of

Tad
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the propessd sscurities, the ccanisnion finds that, fer the
pesstns STated AboVe, it is nalther appropriste ner necessary to
eompiy with the gonpetitive bidding requirenents of rule 80(b)
and (¢}, and such issvances and sales are heredy axenpted under
rule B0 (0)(H).

LE illHLlL5LlllAll.lllnxL&Lll_lll.!illtl!.llllil

gection #(a) of the Aot in rulevent part, pakes 4t unlawful
for any registered nelding eompany ¥ {te subsidiaries %0 scquire
sny seourities er veiiity sssets unless the Commission approves

Lhe transsction under section 10, ay/

§1/ Bection 30 vequirss that an application be giled for

sppreval under pection #(a) of The scquisition of securities

er utility asssts or ef on; other interest in unx pusiness.
1¢ the Commission ie satis {ed under subsection 0(f) that
relevant Bsate lavs have besn compiied with, it is reguired
te approve & propessd poguisition under subsaction 3C(B),
uniess the Commission sakes cartair findings, finoluding, in
palevant pers, shati

(1) sueh soquinition vill tend tovards
{nteglooking relstions or the eencentration
or eonsrol of public-utility companies, of a
xind or to an extent getrinantal to the
public intarest or the interest of investers
er CONRUREYS]

(3) 4n case of sequisition of sesurities
or utility assets, the eonsideration,
including ell fees, eomnissions, and ovher
gepuneTaAtion . o ¢ peid . .+ o io ROt
ressonable ey @oes not pear & fair relatien
to th) sums invested in or the sarning
cape !{ of the . . « Wtility senets
underiying the securities to be soguired: oF

(3) such scquieition will un‘uxz

complicete the eapitel structure ef the

nosding company systen of the appiicant er

vill be detrimental to the puslic interast or

the interest of investers ot obneuRErs oF the
(continued...)

“xy
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8. Bestien 10(p) ()
pection 10(k) (1) ©f the Art requires the commission to

approve & proposed seguisition unless the connissicn Finds that

it "will tend tovards interiocking relations or the concentratien

of control of publiesutility companies, of & kind oF te An extent

detrimental to the public interest or the intarest of invastors

or cansuners.*

As vith any sddition of & nev subsidiery te ® halding

compeny system, the Aequisitioen vill result in eertain

{ntarioexing relationships betvesh PEaN and othar Nertheast

subsidieries. A1/ These interiecking ralationships are necoRRATy

81/ (... .eontinved)

Ay Aas

propar functiening of sueh helding-eompany
syster.

Netvithstanding the provisions of subsection 16(b),
Subseotion A0(0), &M FEIOVANT part, prehibits Conmispion
spproval ef:

(1) an acquisition of securities or
utility sspets . . . WAiBA ., . . ie
detrirantal to the elrrxtng out 5f the
provieiens of esction 111 er

(2) the scquisition of securities or
ptility assets el 8 publiceutility or heliding
oonpany unless the Conmission finds that sush
scquisition vill serve the public interest by
tending tovards the econericel and the
efricient development Of an integrites
pubiic-utility systen.

Aaarisan Nasural fas SR, lﬁl‘&hi Co. het Relense
Fo, 13001 ito:t. 30, 2958) (eommen directors s:on!
cozpanies in & gesistered holding company systen i
pernissibie) an {ntegrated publio=utility holaing
conpany Bysten Prescpposes, in the interest of
efficiencied and ecencnies, the existence of
{nteriocking officers and diresters).

“r

“ar
*
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to Integrate Nev PENN into the Northesst syster and vill be in
the public interest and in the interest of investors and
consusers,

Hew PSNH and North Atlantic each vill be a firevetier
Subsidiary directly owned by Northeast and vill be Bubject to New
Hampahire lav and to MKPUE Tegulation. MNev PSNE's nine membar
beard of directors vill consist of five senjor efficers of
Northeast (tve of whieh vill alse be PENN's Cheirman and new
President and Chief Opareting Officer) &nd four New Nampshire
residents not enployed by Nev PENK or Northeast, In contrast,
the boards ¢f direstors of Northeast's other operating comparies
Consist solely of Northeast's senior saragement. Nerth Atlantic,
whose activities are limited to holding PSNN's Seadrook assets,
will aleo have a board of directors comprised sclely of Northeast
enployess. TFurtherzore, the relationship batween New PENH and
North Atlantic and the other Nertheast subsidiaries vill be
similar to the present relationships among Northeast's existing
subsidiaries,

The public interest {s served by bringing a prompt end to
the PENK bankruptey and by providing PENK with the Sansgement,
Capacity and financisl rescurzes to nake it viadle again. The
Corrission does not find that the Asquisition will result in
anterlocking relations "ef & kind or to an sextent detrimental to
the public interest or the interest of investors or consumers,*

Section 10(b) (1) prohibits utility scquisitions that result
in an undue concentration ef sconomic pover. Bection 10(k) (2)

™"
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allovs the connission 0 wexsrcise its pest judgment 8¢ to the
gaximun sise of & heolding gerpany 4n & ptrtteuiur ared
considering the state of the st gnd the ared er regien
effected .t &)/ The Commission genches ite determination of
vhether to prohibit the enlargenent of & systenm O the basis of
all the circunstances, net on the pasis of pine elone. 84/

the sdditien of PENH to the Nerthea 't syster vill net
signifisantly ehange the pelationship petvesn the site of the
Northeast syster and the balance of the New gngiand electric
gtility industry. on the basis of peak 1o8d capasity. the
Northeast systen and the next lergast systanm, NIEE, reprosent
upproxtnntnly 234 and 9% ef Nav gnglend, tnopoetsvnxy. while the
econbined ﬂorthonct-’lun pyssen will pepresent lpproxtlotnxy 208,
when ressured BY pperating revanues, sumber ©of elechric customers
and RwH sales, the coxpined !orthccat-?tlﬂ system geprasents 1088

than orne-third of the jlarqest slectric utilities in New grelend,

8/ MW 46 5.2.C. 1399, 1309 (1878). 1P
. f g.¢. 684 (3978) ("NLES

W‘O-~

pecision”) the Compission revieved the roletive sizee of
ghree otential conpining companies, and the gompined
companies 8¢ a vhele, in cerns of tive different sets of
casat (3) operating yevenues, (3) number ©f elestric
cubtoners, (3) kijowatt hour ("RWR") sales, (4) xilevatt
capacity, and (§) slectric pover anerated {n kilovett
nhours. B epch BOABLTS, the cosbined conpanies {n the NIES

W mw%ﬁ:&i&%&m ot o O
(Jan. 3%, 1N , Wolding Co. Act
Release NO. 34073 (APT. 29, i986).

«w
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epcrctan ravenust, and 16 o8 Lo cotal asspets, would be 1arger
58/ The golioving cakie {11ustretes the Bise ot the conpined
hos:t-?lNH pyste® cOnpA’ 4 to the 16 1argest slectrit
gtilities n Nev gngland, as of penenper 31, 989
wOTAL ASSETS OPIR. LLse. ; :
(lnilitonl) (sn&lxtons) (000) (nsxlsont)
xotrnt»sx 6,833 267 2,308 LR 3,844 33.3 24,092 23.7
PENN T i “7.888 b
TOTAL 8,971 3.7 2,838 3.8 3,627 0.9 33,840 33.9
1D AGLET
tLECS . 24 487 100.0 §,940 100.0 §,%38 100.°0 105,0!1 10¢.90
ton, Exh. Jei W0 J=8.
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than the NortheastePENX econbined systex. A1/ Given the
approximate sise of the Northeast=PNK systen and the resultant
econonic benafite discussed hersin, it doss not appear to the
Commisiion that the Northeast-FEXN systes vould excesd the
econcnies of scale of current elestrie generstion and
transmission technology or provide undue power or contrel %o
Nertheast vithin the New England region er within the slectric
utilisy industry

One irtervencr (MMWES) alleges that the Acquisition will
sdversely effect the veting and continued viability of the New
grgland Pover Pool (YNEPOOLY), an erganiszation comprised of
virtually all ef the elactric utilities in Nev gngliand, including
PENN and the Nerthesst operating corpanies. 51/ We note that, at
the time NEPOOL was created in 1973, and the voting rules vere
estapiished and agread upen by a1l NEPOOL participants, the
Northeast system had mors than 250 of the total NEPOOL veting
pights and, thus, pessessed the ability to vete any sstien by.
refusing to vote in faver of that sction. L8/ Nertheast's

2 L.

L1/ Under the ajresnent ?ovarntng NIPOOL ("NEPOSL Agreement”)
the region’'s generation and crarsmission facilities are
::unna and oparated as part of & single regional Nav

ngiand Dulk pover l{.tnm- NIPOOL'Ss Management Committee i
the executive body vith uitimate guthority ever most matters
in the pool. The NEPOOL Agreement vas revieved and appreved
by the FERC and signed by sll NEPOOSL participants.

48/ Under the NIPOOL Agrasment, veting rights are deternined on
the besis ©f each member's peak ioad to the total) peak ioad
of sll memders. Actions of the panagenant Committee are
effective only if 75% of the total voting rights are cast in

{eontinved...)
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scquinitien of PENN viil dncrsuse Fortheast's eurrent veting
percentage, which i8 334, to 29%, far shert of the 75% reguired
to take setion but sufficient Lo veto any action, MNowever, this
gitustion 48 mimilar to thet whieh siisted ut the ereation of
KEPOOL., Purther, this situstion presently exists through the
vering rights of NEES' subsidiury companies. gL/

pection 10(p) (i) &l yeguires the connission to consider
possibie anticompetitive effects of the hequisition. &)/ The
ertitrust ramitications of an acguinition must be considersd in
1ight of the fact that public utilities are regulated moncpolies
and thit federsl and state sdninistrative agencies regulate the
rates charged consuners. A/ A potification and report ferm
under the HartescotteRodine ARtitrust Impzovenents Act of 1078,
a9 wmended, vith respect to the Aeguisition vas filed with the

83/ (.. .continued)
favor of ar sction. Thus, & single NEPOOL gurtieipunc
having 8t least a 258 intarest sould effect vely prevent
actiong from being taken by rotuling to vote in faver oV
that actien, The NEPOOL Airocnont urther provides that ot
least tvo aenbers hving 154 of the total votes CAn deteat
any proposed agtion.

£5/ Ter the paet 30 gnurc. the NELS systen has had the abilivy

to block sction by the Hanagament Commities pecause four of
NEES' oporutxng sudsidiaries are corsidered to be two
pirticipants with moye than 1% of NEPOOL voting rights: (1)
NEPCO, Mampachusatts plectric Company and Granite State
gilectric Company, are ponsidered one participant, and (2)
Narragansett Blestric Company is trested &8 & separete

participant,

£)/ Rer WW 413 ¥,28 1082
(D.C. Cir. 4969).

£3 Ees Angrigan Bl BRVRZ BR. . 46 $.2.C, 3289, 1313-24

(3970) .,

hsl
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yederal Trade Commission and the U.8. Departmant of Justice, and
the required valting period has exy .red.

The Cesaission bas approved acquisitions thet decresss
competition when it eoncliudes that the seguisitions would recult
ir banefits such 88 posaibie scononies of scale, elininstion of
the duplication ef tacilities and activities, sharing H
productien capacity snd reserves, and generally mere efficient
eperations, £/ Oiven the spproximats site of the Northeast-PENH
syste= and the resultant economic pensfits dipcussnd herein, A4/
ve conclude that the Acguisitien doss net tend towards the
conzentration of contrel of public ytility companies of & kind,
er to the sxtent, detrinantal to the publie intersst or the
irterest of investors oF consuners &8 to regquire disapproval
under ssction 10(b) (1), section 30(p) (1) 48 satinfiad.

t. ueetien 10(W) ()

goction 30(k)(2) of the Act raguires that the Connmission
anprove Northeast's acquisitien of securities of PENH unless it
ginds that the considaration, including all fees, commisgions and
other remunsration is unreasonable in light of "the sums investad
{n or the eerning cepacity of . . . the utility sseets underiying

wne serurities to be acquired.”

£3/ B sgnssxxnx_xnnxgx_:g:n,. Holding Co. At Relsase No.
24073 (Apr. 39, i90§) (Co.mission accapted gorecactad
savings &s & basis for gindings thit evonomies and

eff ciencien ATe prodable). g:: 2A48 Atl:iﬂnn.!&::;.lnxlx
ml ‘. ..t'cl ‘t \’3"“! ] “ ‘-‘ccv "C‘
243 (5970}

g4/ &7 BRI notes 82-88 and scconpanying text.

A2l
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The considaration to pe paid by yortheast for PENH, &8
provided in the Plan, was srrived at throng < wguction® preceun
in the bankruptey procesding {n which the {nte_snte of PENN
{nvestors and PENK CONBURETE Vere poth sffectively
tCPrQlchth. gy Twe pthet biddars and PENH's ewh managenent
pro-untos slternktive plans for Anvestors snd TatepaAYyers, and the
Nertheast Plen upltinately prcvuxxod enly afte. sonths of
negetiations. wUBCY negotinted the Seras, on the one hand with
ropro;cntutzvc) of the ofticiel cosnittees pf PENN'S creditore
and gharenolders, vho wers conmitted 0 receiving the highest
realitanls value gor thelr investaents in PSNN, and on the other
hand vith negotiators for the Btate of Naw Hampshire, vho were
conmitted to maintasn elestric rates in Nev Raxpshire as lov A%

redgonably possible.

tn additien, the Commission has sasessed the ressonAblencEs

of the congideration &0 pe received BY the VATLOUS parties. in

determining the gairneas of the proposed transaction, the
gonnigsion considared cestinony prcl.ht.d {n cendunstien with
Northeast's application to the WRPUC. AR/ ¥e also rovieved the

vprejected yinancial gLatanents of Nev PENH and Worth aslantic”

85/ 84, Qp;g_z;x;;_;g,. 44 B.2.C. 349, 346 (1970) (prices
arrivad at Through arm's iength egetistions are
articularly perpussive avidenr. that pection 10(®) (2)
s satintied)! fRMSNAZR. S8 / elding Co. Act Reloase
No. 24579 (Fed. 12, 908 (? gpistance ot independent
consultants im sestang considaretion doened to be
evidance that tho requirerents of the Ast are
satiefied).

g5/ Bap Anend. We. 33, gxh, £.9.9.
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(*rinancisl grateminte®), vhieh Northeast prepared and wubd 0
the Basis for Shis Sest.meny. AL/ 'Thess gratenents set forth the
spsunptions made in the projections. The BASURPLIONE SFPRAT
rassonable in light of thalr basis in cetarnining the talrness of
Lhe axchange teo the {nvessnent Northeast vil)l make to pequire Nev
v, AL/ The projected ginancinl statenents end Thalr
sesunptions indisate the return on eguity of Northesst's
(rvastrent in Nev PRNN and North Atlantic. AL The projected
raturn on Anvestuent for Northeast Appears reascrable for An
scguisition of this pite and represents An appropriste risk to
pprthetet's investers and the public affected by this invastrment.

Bection 10(k) (1) alse reguires the comnienion o consider
Lhe TeasonAbienesd of the fess {nveived in the poquisitien, T™e
ertinatad §083,000 in fees and expenies ssnccieted with the

tesuances and shles of securities ve discusted above under

section 7(d)(4), Arw 4180 sttriputadle to the proposed

scguisition of those securities by Northesst ard Nev PE¥N. TYor

4L 34 The Financinl Statenants have pean fvhiwated By )

the NHPUC! (1) the Conn=DPUC threugh its sensultant, Bool,

Allen & Hamilten, Inet. (*Boes Allen*)i (3] Northeast's
comsultant, Morgen granlev & Companyi (&) porthesst's
irdependent pubiic aceouniing gipn, Arthur Andersen &
Company! and (3) thres panks that may be the prineipel
lenders to NOrthessy, Nev PENN and North atiantie, (8)
pankers Trust Cempary of Mev York, (b) chenical Bank and ()
citibank, wWritten reports evalusting the rinancisl
statensrts vers prepered by the FNPUC and Boot Alien for *Ne
Conn=DPUC, and vere part of the pasis of sach state
comnigsion's erder autheriting the Aeguisition,

s A8
£ A8




4
the reasons discussed WP gontiude that these fees and
expeniel are FOASONABLE, segordingly, ne sdverss findings
are Teguired under section 10(p) (2) of the Aot
L B geetion 30 (M) (D)
gection A0(R) (3) of Lhe ASt Teguires & proposed acquisitior

%o be spproved Unless the Ponniesion finds that it weulie *unéuly

govplicate the capitel strusture ef the heldingeoonpany syster of

the applicant or vill be detrimental %0 the public interest or
the interest of investers orF gonsunars or Lhe proper gunetioning
of suth helding~company systen.’

The proposed 'olt-Aelvlnxtzor capital structure of sach of
tre effected entities {n the oenbined pysten is sxpected to be (1}
teliove! (1) Nev PANN ™y wave first mortgege bonds pecured and
ureecured debt (uaing interest gate SVApE, OLheT hedging
transactions or eredit enhane sment teehnigues), poiivtien gontre.
ponds, tere borrovings (expected Lo mAture {n Jess than five
YeRTH), preferred grock and eommen stock: (3) Nerwh Atlantit may
nave first mertgage ponds, secured and unsecured long terr debt

(uping inte: vate Svaps, other hedging trancsctions or eredit

18 The record is not yet gompiete &8 %0 the rempining fees and
sxpanses to be incurred in gonnection vith She Acguisition,
whieh Northesst proiects vill Be approximately $4b milidon,

The Commispion v 14 sendition ite order on & reservition of
jurisdiction, consented to by the Applisant, over the fees
and expEnsed inourred 4n connsstion with Lhe pre osed
Acguisition, penéing gonpletion of the record. hese fesd
ard axXpenses viil be examined under the standardl of ssction

3 the Commission's Divisien of

Trvestnent Naragenent py delegates suthority under &

ressrvation ol Jurisdiction.
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anhARCERENtS technigues) . Lhe Fotes and TORRON stoekr (3)
Northesst may have eut standing tern porrevings (axpacted o
pature in Jess than five ysArs), gtock warrants (expected to be
exercisanie for five years ot §34 per ghare) and common stock.
ghovid the verrants be exsrcised, the underiying eomncn stock i
sxpected to repiesent Qrptoutintoxv seven peroant of the
eutstanding shares.

As ingluded in the RIS Larna consciidated capitel prructure
of Northsast-PENK glecussed in the snalysis of section 7(8)(3)
sbove, the Asguisitien viil affect Northeast pyster’'s capitel
srrusiire prineipaily through the Lssushce of lpproutnatoly 1.8
piiiien of nev debt securitios ané lppto:tnotuly §354 mididen of
rev aguity gecurities, The gecurities thet vould be fssued are
standard senier securitien and ether pasic fimaANsIngs of the type
the Commission frequentiy spproves feor registared holding
companies. 10/ We sgain note thet Northeast's common eguity
positien vill decrense 10 spproximately 204 upen consolidation of
the twe cempanies But tts consolidated aquity position is

forecasted Lo excesd 30V 13/ vithin tvo years ef consummation of

' ¢ ¥ , Kelding Co. Act
d ﬁ%ﬁ.... 50. FEL Y (’o‘ !! {‘ [} 2
, Kolding Ceo.

' i 9)!
Act Release Koo 29934 (Des. 4, } )
' uoittna co. ASt Relasse Ko,
T , Koldir, Zo. het

2/ ks 1%‘%; notes 49 and 67. The conmigsion notes that the

ConneDPUC and the NKPUS have, in revisving the propessis

:o!oro then, cons.f-red and relled upen Northeast's
oreceastE.

34549 (July 34, 10880
Ralease o, 25336 (W7

'



“"
the Asquisitien. Wuile the recerd is not yet ponplete & L0 the
speacific terms and conditions associated vith these scgquisitions,
the Comrission balieves that the Emount and type of securities
proposed to pe issued and sold e effectusts the pian viil net be
Getrine ..l W0 porthesst’s conselideted capitel prrUcturs.

The Commission soncivdes that the plan will benefit PINY
ereditora, sharehelders, end ponsuners by pringing an ané to the
pankryptey, providing roalonublo.poynonta to ereditors and
grarenolders, and providing consuners vith the pretectien ef AN
agreed limiv on poet-RankrupLey ate incresses. Kortheast
shareholders and the customerd of its eperating subsidinriew wisl
penetit irem the sconenies and pfticiencies to be schieved from
the devaloprent of & stronger and sere diverse ytility eystenm.
Accordingly, the consienion makes ne pdvarss findings unéer
section 20(B) (3).

“ gestion A0(0)0)

Ne sdverse findings are reguired under sectien 10(e) (1) of
the Ast, wnieh requires, in relevant part, thet the Commiseion
not approve the proposed ) oquisitien it it "is getrimantel to
eary) ing out the provisioens of section 33." ynder segtien
15(p) (3), pegistered polding oenpany systens must 1imit their
pperstions “to & single integrated publio-uttxtty systen, ané to
such other businueses &8 are ressonsbly {neidental, or
econonically necensary or sppropriste te the operations ef sueh

integrated publse-uttltty systew . .« o« "

-



“h
gection 2(8) (30) (M) of th. het defines sintegrated publi-t

gtility systen * &8 appiied teo electric wtilivy conpanies, Lo
nean!

8 Byster gonaisting of ene or woce unite of

generating plante and/er teansnission 1ines

and/or gistributing tacilitien, vhose wtility

assete, whether ovnad By one or mere slectric

wtilicy eompanies, are physicedly

{ntercennected or capable of physiesl

interconnaction anéd whieh unéer nermal

conditions may be sconenioally oparsted &% &

pingie intercornected and coordinated systen

gonfined in it operations to & single ared

or regien, in one or pore ftates, not &e

large a4 tO ippadr (eonsidering the state of

the art and the ared or region affected) the

pdvantages of Jocalined nanagenant, efficient

opearation, and the effestivenses of

regulation.
Northeast's ané PENN'S cransnigsion Jines are {ntets nnected
through & trarenission Jine ovned by Verment glectric Pover
cerpany, Ine. ("VELLO'), an invastor-owned vernent utility
comphny. Nertheast's, PENH'S and VELEO'S transnisgion Jines
constitute & pars ef the 345 XV Northfield-fookie line
t"North!xozl'boubic Line"), vhigh Fraine 8 g WHMESD Line nesr
Northeast's Norsnfield Mountain Purjed gtorage Project in nerth-
central Hessachusetis, sxtends nerth te the Nev Hanpahire porder
and connects with & 345 xXV iine evnad by PENNM. The PENH Line
peralliels the connactiout River in Nev Nanpahire pefore it
crosses the Connecticut piver inte versont and interconnects with
VELLC's Bingle right of wey transsission 1ine. The VELEO line
gcontinues for ayptaxianto\y pre-quartzr of @ pile through &
substatien in Vernsn, versont ovned by the Jirment Yankes Noclesry

pover Corperatien ("Versont Yarkee") and then t crosses the
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connecticut River to the same peint it departed Fev
Nanpshire. 20/

VELL0 end sertain ether verment utilitias have entared inte
s Bettlemant Agressent, gated July 36, 3990, vith NOrthesst under
vhigh VELSO sqress e provide sarvies te Northeast and PENN over
vELLO'S portien of the Northfield-soobie Lire for st least ten
years, vith he eharge for such servies, w on the basis of this
right of uee sgresmant, v find that the gompinad Northeast=PENY
systen mests the (ntegration requirements of sectien
1B (3) . W/ We gind that the Northeast systen doed and will
setinfy the standards of saction 2(0)(29)(A) of the Acst.

A discushed above, the Northesst and PENN Bystens operats
in qoo'rl’ht|01Xy gontiguous states =~ connectievt, Masgachusetis

and Nev Mampshire == wvhich are all jocated in Nev gnglans

13/ kes Anend. No. 33, PP 31=40,

24/ The VELCO A‘t.!ﬂ.ht grants worthesst the right te use the
VELEO 1ine feor ten years, vith sutomatic twe year
extensions, subject to termination upen two years netice.

There is also 8 transpission sgresnent petvesn Lertheast and
NEPCO pending pefors FERC vhieh, it approved, vould sise
provide ah interconnestion petveeh Nertheast's and PENK'S
cransnigsion feciiitien Shrevghn thoss of the KIE6 systarm.

i V) :;ns;x;nx_:%.xlx_:g:at. Molding Co. het Release Mo, 24073
(Apr. 39, 3 86) (physiesl interconnsction regquirements ara
met where :ovor cransnission lines that the conpanies have
the right %o ube connett the tve BArvice ATeNN). ,;n 1

, 3 5.5.C. §50, 60671 (3958)¢

, 34 B.E.C. 2, n W (3943,

evertheless, the of @ third part ret be relled upen
Lo integrate o Aistent vtilitien, section 2(8) (239) (N
(*{iintegrated purlic utility system Bedni . . @ s+ ¢« o
nyotc- contxcod in ite onerations to & gingle ares oF
region . N

use
it
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purther, Fev PEXN and Worth Atiantie wiil be aiintained o8
separate Nev Nampahire gorperations supiect to mne
sursoltctt.n. vith four Kev yappahire residents on the Nev PENM
poard of directors. marefore, She advantages of 1ocalined
garagenent will v )tolurvol snd the sffectiveness ol regulatien
vill epntinue sssentinlly unehanged. 1/ The gombined Northeasts
PERE BySten Ruww will remain pubiect Lo extensive reguistory
oversight vy the comnisnion, FERC and the state wtilily
comnissions overseaing esch utility subsldiary.

we sonciude that the Noreheast=PENN pysten mby pe operated
as & single lntnroonnoetoi and coordinated syster cortined in ith
pperatisns to & singlie ragion, Nev gngizne, AN the states of

connectiout, Hagsachusetts gnd Nev Hawpahire, 0 ares that is net

1%/ Holyoks, ene of the 33 Hassaghupetl peilities, alleges that
Lhere is NO effactive StAte reguiation of Nolyeke Water
::::r Company ("H¥P"), & subsidiary of Wortheast soguired 4N

The Commission, in dte 3887 opinien, hovwever, found that
"HWP and it gubiidiary Are nov and will centinue to be
oubzoot to reguiation the Masspehusetis pDepartment of
puriic Ltilities and the federal Pover cernispion,” vithout
paking any ginding as b0 the axtent of ¥é clatien,

, 43 8.L.C. aba, 466 (3v87). There is ne
Teguirenent thet the Cemmission, in optrowt an acguisitien
yrder section 10, find thet & utility i
particulsr gegree of state reguiation or sven that there ie
stats regulatien st 8, The requirement of sagtion 10 i#
pimply that the ve find shat the holding eonpany syster,
pfiar the A6 gisition, vilil met pe "80 JArge 88 tO impair
, . + @ffect venese of rtqulltton.' The snclusien of an
individuel ucxltt{ in & regulated heliing company systen i
not parred LT & 8 ste chooses not L0 reguiste Lhet utilivy.
1r 1967, Ehe copalasion founé WP to be vi<ain the standards
ot section 2 Lan) (A, and ve do net hev change our viev in
that regard.

-y
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(L)
so Lerge a8 Lo LEpair the sdvantages of locslited managERent,
afficiant speratien, and the elfectivensss of reguilstion, in
pddition, the eonpinsd Northeast-PENK vysten vouid be lasited
under section 13(k)(3) to *sveh elier pusinesses as are
ressonably ineidental, oF scononically NOCOBSATY er sppropriste
to the eperations of" the integrated Fortheast-PENY systar.
peher than the eporating wtility conpanies, tha'ocnbtno‘
NortheastePENN systen vill consist of the hosding company.
Nerthesst, and other subsidieYy conpanies perfaraing funstions
that are incidental and neuRBRaYy and appropriste te the
eperation of the utility companies: (3) Nertheast's (a) resi
estate subsidlaries, vhich evn facilities Leased end ueed ir
connegtion with those gtilities, (B) service company subsidinry,
FUBED, whieh provides sarvices roiwarily te the other Northeast
subsidiaries LV and (b) other syl plgieries yhieh engage in the
deavelopnent and ovnership of qualifying cogeneration and small
pover production gacilition: W (B) PENN & one active
subsidiary, & resd sstate eompRny Lhat ewvns teciiities that are
Lessed to and used in PENN'e business: and (3) Nerth Atlantie,
one of the nevly forses conpanies contenpiited by the plan, whieh
vill be & preject gingnse vehicle ovning an interest in the
Besbrook project. pection 3a(®) (1) is satinfied,

L/ "‘ ‘lxghllls.ﬂstklt_ll:x._ﬁn.. Nolding Co. Aet Release No.
$5.0 (June 30, 4968),

b1 oy ‘9‘ Hershasss NiAdh. Helding Co. Act Release Ko, 24080 (MY
37, 1989
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with regard o section 13(0)(2), 10/ we we disouresd wnder
section 10(h) (1) above, the Commission doas not £ind that the
proposed soquisition and related financings will unduly
ecomplicate the capital structurs of the belding compiny eysten.
The sddition of Mev PENN, FUAC and North Atlantic to the
Fortheast Systen (s appropriste and nece..ary to soconplied the
Aequinition, Plecing PEROU's ewnerahip interest in Sesbrock in &
separate corperation should provide mere effective manragerisl
cortrol and regulation. AMdditienmally, veting pover vwill be
eguitably and fairly distributed among the security helders of
Northoust and ite subsidiaries beceuse ali of the current and
preposed eubsidiaries of Northeast vill be wholly éwned, szeept
for the four existing Yankee nuclsar generating companies. AR/
rurther, &l) outetanding preferred stock eof Nertheast's
subsidiaries folloving the Acquisition vill eontain the veting
provisions required by the Commissien's standards.

28/ Sectien 11(b) (2) of tha Act provides, in relevant part, that
the Cemmission regQuire each registered hotl&nz compaAny
syster take the necessary staps S0 snsurs that

the corporate struct. . er continued existente of
any company in the heJling-company systes does not
uh ul; or unnecessarily conplicate the structure,
or unfalrily eor tno,uttcbl distribute veting pover
ers, of such holding conpany

arong security hel
systen,

v 43 8.2.C. Y64 (1960)) Yarmant
3 B.R.C. 693 (3960)

; 43 0.B.C. 708 (390)):
¢ B.5.C. B82 (19088).

-
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g, Besties shie) (N

¥o sdverse findings are required under section 10(e) (3) of
the Act vith regerd Lo the scenonit and stticient eperstion of
Lhe yortheast-Pevy integrated ’nDXto-utzllty systes. AV
yortheast forecasts totsl savings ¢ Iortbonol-!tlu rasulting
gron the hegquisition to be epproximctely #1037 millden through the
year 3003, A Thie amount papresents & pubstantiel percantage
of the $31.3)7 piilien sertheast 48 v pUY for PEWN, and is in
axcend of Whe vell estimated $4) nilliion eost Lo consumBAte the
pegquinition. L/ These savings fall inte six categeries end are
sdentitied s the Beabreok DN Bxpanss Byneryy A/ She Possil

L The snononiss and pfticiencies must pe derived *py virtue of
the lt!tltutton.' ! 3 '

3, 8 , Gir. )
5 5.1.6. 480, 4N (3974). gpecific deiins precasts of
guture savings are not necessaril rogquired: & genonstrated
potentisl for economies vill euffice even vhen these are not
t.ctl01¥ ,utntttx;blo. ab
58 309 (3898
Release Fo. 24073 (APF.

i/ e Anend. Ye. 1), Exh, D.5.8%30, .. and p.9.5. These
savings have been evaluated b{ the FHIUC, the Conn=BPUC,
throuth ite eonsultant, poot Allen, and
gonsuitant, Cresip, & divisien of Povers, °rTAN, porster &

crosby, Ine., ¢ sansgenent consultant hires py Northeast o
svaluate Seabrook SEVings.

L)/ Ras hmend. No. 13, Pare. S3A, pp. 17°78 (November 39, 3990}
, Nelding Co. Aet felstde Ko, 24073

piding 5. Act

"0 " . )‘

A4/ With the sequisition of PEXE, the Wortheast-PEil systas will
pecone the lead ovner of sesbrook, Nerthesst expects that
(te sultisunit nuclear opsration axperience and axpertiess

vill banatit Seabreok rations ené perait cost reductions
of PENK's pover generation oosts by WP roxipately $i88
gilijen on @ cunuiative net prasant vaiue basis.

(“ﬁ!lhﬂ.‘. ve)



L 1]
stean Unit Avallabpility Symaryy AL/, the Energy Expenss SBynergy AL/,

AL/ L., continusd)
The reduced eperstion and BALNTANARCE EXpenses for Unit Ne,
§ will aiee banetit CLAY and other Wev England vtilities
with evnership shares in Sosbrosk. The sevings té CLAP and
pthar Joint Ovners Are prejected to be more than $i) millien
snd £330 aillien, touxoctlvox , & pertion of which will alse
parefit ether ev England vtilitien which !:rchooo feabrock
-zo: through pover purchase sgresnents with WOEC o ether
sint Owners.

AL/ In sdditien, the oparation of the snerating né
trensnienieon facilities of POV and the Nert' Jet sperating
conpanies 19 eoordinated and eentrally dispatehed undey the

KEPOOL Agresment, Under the NEPOOL Ayreansnt, un{
improvesant of the perforsance of PENN 'S fosnil stesn
generating unite veuld result in s reduction in the ameunt
of genarating ¢ sity Nev PENK anéd Nev gnglend Bust
suppert. The total o4 l.tt{ reduction for the conbined
NorthesstePENH systen fran sproved generating unit
svailapiiition &s sxpected to grov to approximately 70
gegavatts, fer & tetal savings to the combined Northasst
PENN pysten of #7) giilien on & ousulative net repent vilue
pasis. Bnergy sxpanse reductions assouiated vith the fessll
stean oopuoi:! reductions is expected to spproxisete §3¢
siilien fer e Yorthasst-PINK syetas.

LE’ Wortheast and NUSCO state that the existing combined

capacity of the Northeast and PENY systems vill be used to
satinfy the load mors effectively and vill lever enery
expanses for the coibined Northeast-PENN .I".' rcluzt‘n' in
an anticipstad savings of spproximately $23¢ sillien on &
eupulative net pressni value panis, whieh, hovever, will be
gffeet by An incresse in ossocity reguirensnts and energy
costs to the resaining NIFO L perticipants, Kertheast end
WUBCO expect that, fo¥ the Joint Ovners of Besbrook and
gertain ether wtilities with indirect intereste in Seadrock,
these cost incresses will be reducad by the savings brought
about By Northesst's mere sfticiant operation and
saintenance of Beabrook. £49 AuREE note B4,

-



L )
the Peak Lot pivearsity pyneryy AL the ALG Bupenss pynergy and
the Cosl purehasing pyneryy: (1%

£he Commission notes that, in sased tavelving o) veie
ueidity soguisitient, gigniticant savings can be §o ed trOR
poteer wtilisation of .oaorotton eapabiiity and the ponselidetion
of wtilivy eperationsy, gossil fuel wricing, ’orooanoz. service
gompany pervices and mansgenent intormation pystens. Ay Given
the srructured pimileritios petvesn thess tve conpanies ahd eLher
slectrie utility conpAnies, the recerd pafors Us, insivding the
Appiicant’s 'rosoatol savings, and our exparience vith previeus
scguisitions, ve conslude that it 4 ’tobthta that the pro:ootol
pavings vould Tesuit tros the proposed aequisition.

[ & wnile the Northeast aystes his htotortesxtx o:,ortnneod
signiticant ssk Joads in the SumRer snd vinter sonthe, the
SENN systan bad {ts nighest pesx teads durin? the vinter.
The peak Loats of the conbined Norsheast-PENH gyscen ATe

sxpected to ng Lover than the sun of the snnual pesk 1088

of the tvo SepaTate pystens . conzequently, the cenbined

to 86 wh .

This capacity reduction is sxpected tO | 1) syyrouxlltoxy 100
aegavatts, or & pre scted savings of & prouttotoly L 1)
giiiien on & cunulative net present Ve ue Dasis.

AL The gavings rotuxgtn! gron the conpined M40 pxpenss pynergy
ond the Cosl purehhd pyneryy {s sxpected to e
opproutsosoly g163 wil jon on & curulative net presy’ value
pasis, gonsisting of & roxinately $i3d gillien in

putchaltng. sduinistrative and general axpences &n
oyyroutu&toty $29 aillien of corl purcbao&nc reductions.

w ' 1 .J-C. “” “','),
, Besding Ce. At Release ¥o. 33873
(“OV. '.. ’ |



(1)
§.000tion seth)
pection 30(F) of the Aot 4n relevant pars, pronibite
comnispion approvel of &0 sequisition under pection 30 uniess it
apperre Lo the conninsion's satiefaction thet applisenie srate
Lave have been ebsarved, The appropriste gtote remulatery
cesnissions have yot to approve all aspects ef e poguisition
and related LYAnBAETIONS, and An Aesue axists as 0 yhather their
approval i nesded in Jignt of the Barvruptey proosedings. W
pursuant to sule 3410) (3] vhen en Lesue ander state Isv is
reined, ve BaY approve the sranssetion under section 30, subject
o eompliance vith state lev. L/ The connission's erder vill be
Lasued suthorising the propesed Aequisition gubjact te the Larns
and conditiane proocttbnd n rule 34 under the Aet, syoct!tcaxxy
those under pule 34(6)(3) .
€. le&ll!llll-&llllhlltlll
L sssunption of Noted
The sssumptien py yerth Atiantic of the Netes R3/ o0 the
transfer %o it by Fev peNn of ite Lo rast AN gesnroek are

#

;;/ gas KuREA nete 43

| $9 W. wolding Ce. Act Relenss ¥o. 168
(Fept. , ahhi) .

0w The Yotes vould ke {apued (nitially By gtand=Alone pENH At
gtep A of the Tvo-Btep Transastion and asnuned by rerth
Atiantic in geap B, o {psued by ¥orth Atisntie in the one-



1
subjest to sectieon 33(h) of the Aot 2i/ and wule b AV The
assunption will constitute part of Merth Atlantic's paysert for
the Beabrook intersst and, &8 an integral pert of the
Aoquisition, is necessary and appropriste, Section 13(b) of the
Act 40 satietied.
§.  Berthesct's Paynent of Dividends
portheast's prepessd paysant, for up %o give years, of
dividends on ite comson steck in relisnes en its sensolidated

L3/ Sectien 13(b) of the Ast makes it unlaviul fer any
registered holding company or subsidinry thereef:

to Jend or in any sanner extend ite eredit to
v+ o« BNy 'll:lﬂy in the sane helding-company
systen in contrivention ef sueh Peles and
regulations or erders &s the Comniision deans:
necesssry or appropriate in the publie
interast or for the protection of investers
or eonsusers or to prevent the eircusvention
of the provisiens at this titie or the ruies,
regulaticns, or erwers thereunder,

L4/ Rule 45 provides, in relevant part, that no registered
helding compary er oubotltcrz company “shall . . . lend
or 4n any manner extend its eredit to ner indemnity
T ooup‘n{ in the same helding sompany systam,
nueo:t reuant to & declaratien . . . and order
of the Comnission . . « "



unrestrioted retained earnings 4o subject o sectien 12(e) AL/ of
the Act and rule J6(e) R4/ thersunder.

28/ Bectien xl(o)i‘tn pelevant part, makes it unleviul for any

registeresd e

AL Ruls

ing company er Lts subsidiary companies:

to declare or pay Any dividend en any
security of such compary . . . ia
contravent.on af such rules and regulations
or orders af the Comalenicn deons NeceRpAry
or apprepriste te pratect the finencial
integrity of sompanies in holdtng-coctcn{
systens, to safequard the vorking copital eof
public=utility eompanies, te prevent the
paynent of dividende eut of capitel or
uhearned surpiue, er te prevent the
oireunvantion of the provisiens of this title
or the rules, regulations, er erders
tasreunder.

26(c) raguires, in relevant part, that)

(e) Bvary registsred holding eompany and
avery luboxixtrz no::onx thersef shall hereafter
follov the o!'u y Bethed of acoounting fer
investaents in any subsidiary company.

.8 9

(3) Bvery company subject to this
rule shall maintain & subsccount to its
retained sarnings azecount which shall be

sriodically dabited or credited viih

te preportionste share of undistributed
retained sarnings of subsidiary
conparies.

(3) Ko company subject %o this
rule shall declare or pay any dividends
+ « o frem or on the basis of any
Balances recordsd in the subsccount
referred to in paragrrph (3) above,
axcept pursuant to & ‘~claretion undar
Sectien 13(e) of the /ut,

¥e note that Nerthsast will L. subject teo the limitations of

mle

Novever, at |:1 tise after thres years fros the
Aeguisition; the

26(e)(3) of the Act At the and of tre !ngvxour period.
ate of the

Comnission mey reguire the Applicant to
(eontinued...)
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Northeast's payment of Qividends (n reliance on ite
conselidated unrestricted retained sarnings for Up to five years
after the Aequisition Yould anable it te SENLINVG paying the
level of dividends SPPEIVEd by its Doard. 31/ mais technigue
Bhould enable Northeast te iesue additions] semmen pLock when
heeded to fund (e Squity Anvastsents Ln pewy without eauzing (ts
ethar subsidiarier to PAY Wp dividends greater than vould
othervise b heceseary. S0/ Pection i3(e) and rule 24(e) are
Satiefied,

. Rraasier of sendreck

Nev PENY's transter of Ssabrook to Xorth Atlantie 4» subject

€0 section 12(¢) of the Aet 28/ end ryle ¢, a88/

L8/ (.. oontinged)
JUBtify the certinuation of the sxception to rule ak(e) (3)
And may axercies its suthority te Teveke, modify er extend
Buch eontinuation on o Prospective baeis.

L ’naxl nate 37 and EScompanying text., As neted above,
ﬁ!ﬁ ENN and North Atlantie llz n:c begin PAying dividends
o Northeast for P to five yeurs.

AL/ Noriheast stetes that, 4f its other eperating subsidinries
Eintributed higher dividends te Northeast than they would
have in the absence ef the Aequisition, the comnon equity
pertion of their Capitelisetions weuld be reduced. A 2
Fabult, the higrer €istribution eould be characterised by
regulators, lutu:te{ Analyste and FAting sgancies as &
Subsidy of the Aequisitiol,.

L2/ Bection 312(d) o2 the At makes {¢ unlaviyl for any
Fegistered heolding cempany:

te sell nur 5 8% utt!tt{ Sapete, in

® 8 and regulations
or ordezs Fegarding the considerat on te 'y«
received for such Sile, (and) Baintent. oo of
Competitive esnditions . . s v

(eontinued, ., .)
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¥e have discusse | under eegtion 30 (B) (3] BNREA, Whe
eonaideration to be paid in gernaevion with the aoguisition,
inciuding the g700 sidlion 6 pe paid for PEVE'S peadrosk
asnets. ARV ™me $700 piliien bo pe paid fer the Beapresk shaete
{8 the value establinhed BY the Pian and the Rate rgresnent
approved BY whe MAPUC and s appropriece. U v purther, this
yranafer to worth atiantie vild sarely meve the seset fros ene
yorthsast subsidiary e anothey ené ghould Bave ne jepact on
ponpetitive gonditions. gection 33 (€) and rule 43 are satintisd.

g;/(...;onztauol)
the publis {nterest oF for the protestion of
investers oF cORsURETE « ¢ ¢ K

AR/ rule 43 provides, {w relevant srt, that ne toq\otn:ol
neiding oonpun{ or subsidiery shall, directly or
ingirectly, 8¢ 1 to any compAn, 0 the Sane uoxttnt
conpany systen or to Any affilinss ¢ any eecur ties OF

utiidty asbets or Ry intereat in any pusiness, except
Jrsusnt o ¢ gdeclaration . ¢ and o« ¢+ ¢ order of the
osnissien « ¢ N

a3 either the one=bteps OF fvo-ltug sransaction, yorth
y §evd piliden 4n cath.
te Transsction Nerth Atiantie

accerdance vith the Plan, vhich Noted {t vill assuse in
the Tvorbtep Transaction.

Ny M noted abEVE, ap of Decender 31, 089, paNN valued
gesbprosk ot 3.790 piliden, ™e Fian valuts these satete

at $700 pilllon, vhieh vould gesuit in 8 vrite~down of whe

value of the pesbrock assats, Novever, s *preniat of
0 rexinately 1y siilion has peen aspigned under the
Pian te the nonsBeabrosk assets of PENN,

-y
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111, RBQURITE POR ERARING

the most significant Lssuer raised and argusents a6s by the
intervenors may be sumsarised as felleve: (1) eoncentration eof
eontrel guestiens under section 10(b) (1)1 () the hev scononies
and sfficiencies reguiresant under section 3c(e) (2)1 (3) eapital
gtructure/cost of cApital concarns under sections 30(b)(3) and
13(B)(2)1 and (4) the aingle integrited systes standard of
section 11(b) (1),

Tventy-tve entities JR1/ epposed the propoeed Acguisition en
the Basis of sagtion 10(b) (1), These entitiss srgue that
Northeast and PENH are the enly vtilities wich excess genersting
gapacity available in the Nev Englend regien, They A180 aséert
that the proposed hequisition will give Northeast “soncpoly"
pontrel over transmission serriders inte and eut of the Mev
England region, centrary to the pre-competitive federal antitrust
policies. AQA/ Another petitiener, NELS, filed semments stating

A01/ Reguests for & hearing on the basis of ssction 10(k) (})
vare made by! APPA, WPRGA, EAY, Kass-DPD, MMWEC, Vermonte
DPS and Vermont«PEB and the 11 Kassachusetts veilitias.
Notices of A!p0|roaco on the basie of sectien 10(b) (1) were
;tiod‘b ! :a ne=PUC, Nass=AG, Rhode Island~AG and Rhode
slan .

AGL/ With regard to these eoncerns, Fortheast argues that the
pasic facte about ite sbare of the Nev Englend transnission
and surplus generation eapacity are undisputed and that, in
the abeonce of Anl.luzottox dispute about thess facts,
there is no need dovox:g then further in & hearing., It
seserts, therefers, that the dispute before the Conn ssion
18 not one concerning significant fewues of material fact,
Pyt rether of the conclusions to be drawn fros the facts,
Furthersore, Northeast states that, becauss of the
transnission commitments entared (nto in connection vith
the proposed scguisitien vhich will ceuse Northeast to give

(eentinued. ..)
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trat 4t would oppose the Acquisition on section A0(M) grounds if
yERC fails to AppTVS the transsission sgresmant reathed batvesn
wortheast and YEPCO,

Te the axtent & propeead sequisivioen vill repult AR
gonsantration of sontrel detrimantal to the publie intersst or
the interest of Lrvestors or SINSURGTE, the Commission hes
jurisdiction undez seetien 10(8) (3) of tae st to eensider
alaocation ef excens qnaorottnc papecity, trangnission access or
the flov of slecryinity over craneniseion L1ines of a0y neléing
coapany aystes. A/ Te the axtent that Lhese BAtLATS ATE
gpecitically regulated, they Are properly vithin the Suttlltc‘ton
ef TERC anéd *he appropriste state sounissions.

¥e have gonsideresd the sise end ether aharactaristics of
the wortheastepeni pystes after the preposed Asguisition and the
resultant sconenic benefits, ¢isounned RRRIA: ¥e have tound,
ALSEE B that the porthesst PN conpined syster vould not be
dispropertionate in site te the ether wtilities in WEPOOL, er
pther Nev England gtilities, and thet sconomic banetite will or

;g‘/(...oonttnuoci

. supstantisl peasure of its eentrel of crananinaion

facilities, the scquisition vill ineresss the avaliapiliisy

of ¥ortheast's and PARK'S transnicsion tacilition to other
dev Bngiand wtilities and in the process, acconplish
Jevel of access teo tluhttl..t.h that could noet and would
not have peourred witheut the proposed pequisition.

, 484 7.04 B3, (1L
"M
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are Jikely to wesuit tren the prepessd Aeguinition. AW A&
rasuit, we 4o not gind that an Aneresss in sentrel SVer
transmission gerviders or sentrel Gver excels genarating
eapacity, on balsnes, require glsapproval under paction 30(B)(3)
er the Lspositien of eonditions under saction 10(e) of ihe
Aot A8/ Accerdingly, we o pot £ind that the poguisition wendr
Lovards the consantration of sontrel of publie wtility oempanies
ef & kind or teo AN extent detrimantal to the pusiie intersst or
she interest of investers or congusere 8 L0 require gisapproval
under section 10(p) (3) -

gightesn parties ARV opposed the proporné Aeguisition on
the grounds that it Aid not meet the requinite "nev seonomies and
sfticiancion® standards of segtien 10(€) (). Tvelve of theee
perties (the A Hassachusetes prilities and WH=0CA) argue that
the petantial for nev soononied and afticienzies should be
carefully sxanined (n & besring, but they gall to sufficiently
ellege disputed Lesuss of faet or lav. The Kass-DPU. hovever,
disputes the projected sconenies and efficioncios =,ted from
the Acguititien, elassitying suen projeciions e *ziher

LS

POTT TV Vs notes Bl=8p and stcompanying text.

ALY s W—“—lﬂ‘* 413 7,24 ot A060~81,

Reguests for nusn‘ nutn!‘tnuu under sectien 10(e)(2)
vare filed by the A PA, WRECA, Conn~0CC, EAY, Mase-DPV,
e, 1 Kassachusetts vtilities and Nev Rappahire~0Ch.
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speculative, nenaxistent, or evarsteted * A0V peverel
{rtervenore AL/ argue that the sileged econonies and
efticiancies do net Serve the publie interest pecauss tuey arise
st the sxpense of other gtilities and their pusteners. In
sddition, they sharge Lt these proposed penefits are evtainapie
vithout the Asguisitien er alresdy exist Gue % the jeint
planning and sperastions eurrently taxing piace under YRPOCL and
sre thus net scononies and etticiencies erieing *py virtus of the
sffilfation,* adding that the Aeguisition merely allove Nertheast
te resllotate thess penafite to itself, and that varieus
sgresnents petvesn the parging eoupanies tand to sllocete
scononies avey from portheart affilintes and tovards PENK t9 the
detriment of the gustomars of the Northesst affilistes.

The Commission hae exsuined the sconemies and efficiencies
assccisted vith the proposed Aogquisition. Aneng these syrergies,
sevaral viil be Rev and oould net result except frow the
Acguisition, The conbined syetes will banefit, fer axample,
gron: (1) Northeast's sultieunit nuclesr eperastion exparience

A8/ Viwh respect to the titioners' chellenge :;xlfitng the

sxistence and putticioney of nev scononies

sfticienciey, Northeast agein argues that there is Mo
factunl dispute &b to several of the nynortsoi it
gorecaste, and LhEt &6 to OLhers, the ehallenges Ave
jargely unsupported any offer of proof e vould
reguire & nearing. ditionslly, Werthasss argues that
none of the comments en the resaind :Kpoo of savings
predicted in it application, pugees st the savings éo
:::tcxlzt or offer proof that the asount alleged should be

srant.

AL NP, WARCA, Comn=0CC, gAY end WOVEC.
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and axpertiss) (1) W sonbined oapacity of the Northesst sumner
peaking systes with PEFK's vinter psakxing systes; (3) sartain
edainiotrative and genersl services »f ¥ortheast's serviee
conpany subsidiary, WUBCO) ané (4) seal purchasing efficiencies
vhieh do not presently axist within the FENY aysten. Northesst
has attributed $497 nilllen of Sheir stated #8037 millien of total
savings resulting fres the Moguisitien te thess synergies. Thes-
pAVings are not urvubstantistad. Merthesst has desonstrated »
potential that theae savings 41l eeeur. Such & shoving s
sufticient for purpesess of sectien 10(e) (2) of the Act. o

Interveners sasert that eertain synergies shseld net be
considersd because they result frew & resliocation of savings at
the sxpense of third partiss, ¥hile cartain resllocetions
sffecting third parties Bey OCOUr 85 & result of the Aequisitien,
the Comnission has nevertheless concluded that, in 1ight of the
panetite of the resulting efficiencies and sconenies, JLL/ the
poguisition is consistant with the publie interert provisien ef
section A0(e) ().

As discursed AURLA, She Commission is satinfied that the
Applicant has shovn on the record that the Aeguisition and
related transsctions vill result in econemies and sfficiencies

Al)/  Aas AREA nete 0.

e note 86 (oot inersases vill be reduced by the
savings bro:xht about by Wortheast's more efficlent
eperation anéd maintenance of Beabrook).
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for the resultant irtegrated public wtility systen as required
under section 10(e)(2) thet pould not be schieved ethervise.

fvo petitic era Filed subnissions seeking & hearing under
sections 30(B) 3 and 14(5)(2) en the tinancinl aspects of the
Aeguisition, BAF srgues that the capital and corperate strusture
propossd by Mortheast is too semplex, & it veuld Ancresss the
nunber of cerperations and sonplicate the eost sllecation rules
and eapital strueture arrangenents. BAF Alse argued that the
snplication lacks basie information that weuld enchbie the
comnispion to detarnine vhether the capital strueture is unduly
complicated. The Conn-0DCC sxpressed concarn regarding "the
apparently incenplete and/er insutficiont substantistion releting
o the financiel sssusptions upen vhieh the (A)ppiication I8
pased,” and notes that several aspects of the heguisition's
ginaneing raise Lerues of materisl fast whieh vould reguire
sdditional analys’ dn an evidantiary hearing. A0/

The Comnission has sxamined the propossd wultiple
ginancings (Auls. oommon stock, preferred stock, long-ters and
short=term debt) and the eapital structure of the Northeast=PENK

All/ Regarding the concerns the patitiensrs expressed relating
to the lack of idnformatien on !Lnlncin‘ for the propoesd
Acguisition and the possinie affects o the financing en

Northeast affilistes and custonars, Northesst seperts that
these concerns foeus, hovever, on the pessible effects of
the tinaneings on Yortheast subsidiaries, rather than on
the actusl detalle of the ginsncings, vhieh it states will
pe subiect to subseguent cosmission approval. It then
argues that the App {eation S already elearly sufficient
te shev the impact of {ts finaneing arrangenents on
Northeast subsidieries and tharefore he haaring on the
satter ahould be required.

-
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systex, ineclusing beth Nev PEXY and Werth Atlantie, in connection
vith the Asguisition. The leng-tars debt will incivde first
portgage bonds and ters loans. Thess propossd sacurity fesuances
and the Fesulting eapital structure are ne different than those
of the three existing Nortbesst pystes eperating vtilities or of
otrhar belding sempany systens peguiated under the At with
regerd to the Xortheast Warrants, &» disoussed ANRIM, their
fesusnce 4o reguired by the Kerger Agraemant and the Commission
has previously suthorised the Lesusnce of VATEANtE Vhere, &
bere, the standards of the Ast are satisfied. AA4/ Purther, the
silocation of costs sssociated vith the fesuance of these
securitios s elso routine. As discusted RURZA, ve do not
belleve the propesed capital strueture te be unduly eowplex. AL/

with reqard to the Intervenors' srqueent thet the
Acguisition will unduly gonplicate the cerporite gsructure of
Northeast, we note that, slthough FUAC will be created as &
transitery corperatien te consumkate the Aequisition, the
transactions proposed harein uitisately will vesult in the
creatien of enly ens sdditiona) serporstion, Werth Atlantic,
vhieh vill own PENN's interest in Beabreok. With the exception
of the Ssabrook interest, the asssts and function of PENK vill be
virtually iddentiecal after the Aegquisition,

A4/ Ass note 48 and accompanying text.
3L/ SR8 BuBKA nhete 71+72 und accoRpanying text.

A
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The Comuission hae exanined the financial sssusptions that
relate to the propesed financings and eoncluded that, e te the
propessd issuarces and seles of eommon steck, ¥otes by Nerth
Atlontie and Merthsast tarrents that the Commission is approving
parein, the recerd is sufficiant to meke the required findings
under the Aet. The Intarveners that clais that the reserd i
insdequate have not sufficlently explained vhy the recerd is
inconplete with regard te these securities that the Comnisnion is
approving hereln, With regard te the proposed secur.tier ever
which jurisdiction is Baing reserved, suffieient information has
peen provided to establish thr Foutine neture of these pacurities
and the paraseters of the tarms and conditions that vill be
sssociated vith thelir fssuance and sale. The terms and
conditions will be provided by the Applieant and vill be eXAR.hed
under the relavant previsie s of the Act by the Divisien ot
Investmant Kenagenent by delegated svtherity.

one petitionar, WERS, argues that Nertheast and FENK are
intercennected by enly ene line at the Versent Yankes site in
vernen, Versont, «né that the flovs of slectricity acress the Nev
England grid are such that the nerged entity, wvitheut
trensnission service by NEPCO, would nov eonsist of & systan
swhich under nermal econditions may be sconamically operated as &
single intarcennected and coordinsted aysten,” s required under
poction 33(k) (1) of the Aet, NEES states that the Northeast-
NEPCO agresrent is currently befere the FERC, and arques that »
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pearing on the proposed Avquisition vill bs necessary in the
evert that FERC dissilove Shat agressent,

We have previously noted thet the iV Versont Dtilities have
entered Ante & Settlepent Agresment vith yorthesst and FINM that
grants to the Fertheast-FoRM eoRbined systex centraciusl rights
to use that negment of the Yerthfisidcboehie Line owned by VELEC.
The Settienent Agresnsnt provides ForchenscPENY the necessary
contractual Tights to operate the merged antity & & single
irtegrated elestric utility systex under the Aet, The pending
Sorthesst=NEPCO agresnart veuld snly add integration suppert te
the Aeguisition: 4t 4o net necessary in erder to ostablish
integration, vhieh ve have found L{¢ satisfied threugh the
Kerehfield-soobie Line.

gection 20 of the Aet prevides, in ralevant part that
*loirders of the Commission under this titie shel) be iesued only
after opportunity for hearing.* L/ Bule 23(d) furthar provides
thet “[4)f the Commisnion deems that & hesring 4 sppropriste in
the pubiie interest or the interest of investors er consusers, it
viil issue an erder thereen, and in that svent & deciaratior or

A6/ Rule 23(e) under the Ast prevides that the Comalssion will
‘ubltoh potice of the filing of & propossd in the Federe.
eginter giving '(olny intarested pereon . . . ROt leter
than fiftesn daye after the publicstion of such notice or

other date &8 wiy be fixed thersin . . . %o reguest in
vriting that & hearing be held, ttlttn! his rassons
therefor ané the nature of his interest.” Notiee of the
tLILnt of the Application vas ‘ulxtthol in the Federsl
Begister en February 0, 1000, Bi Fed, Reg. 4,006 (A990),
giving interssted perecns until Tebruary 26, 1990 ve file
cORBARLS OF tO reguest & hesring in this mattar.
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application shall not osas sffective except pursuant to further
Comalssion av.ion,*

In anuliysing & beariny request, the Comnission deternines
whethar & requist ralses & significant Lseus of fart or lav thet
46 relevant o the findings the Act requires the Comniselen to
Bake in order to grant the applisation eor pernit “he declaretion
%0 becons effective. £ eiwple assertion that & particuler
standard of the Act has net besn met does not suffiee te reise &
significant fesuve of faet or Jav, ALY/ Purthersore, “altheugh
constitutionsl regquirenents of dus process Bay reguire & hearing
in some civeunstances, even in the absance of & epecifie
statutery requirement, LLA/ the Comalission is net reguired to
BOlE & heering Af the Lesues before 4t would net be further
developed (r » hoaring. * LYV

With regerd to the intervancrs' requests for heaaring amd
thair replies %o the Applicant's reasponses, the Comminpion has
al/eady addressed many of the Awsves presented by the intervenors

Aﬁl/ + Rediding Co. Aot Ralesss Neo. 2407)
(Apr. &9, ) I

AL/ Ter instance, there must be an evidentiaery hearing et the
request of an interested party waen there is & issue of
naterial fout. [t

2 {(b.€. Cir. )

7.3¢ ), 15 . ¥ (D.C, )
, Relding Co. Act Release Ne. 34641

o (IO‘ ip, ), g , 484 1 04

ot 053 (bearing net reguir N BAtters whers the ultimete

decision will net e enhanced or assieted by receipt of the
evidence.*).
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in Lte dlvoussion CORGarning the propesed trarnsections. ¥e the
SxXtent that the Comaission has net discussed the Lesves presented
by the intervencrs, ws have eansidered thas and sencluded that €
hearing on the Appiisation is net warranced,

ix. SONCLUNION

The Comnisnion has Sarefully sxanined the Applicatien, the
AuBerous conments and requasts for hsaring {ileé and fupplenmsnted
By the interveners, and the Applicant's responces to these
intarventions. We have considerad the applicadbis standards of
the Act, end concluded in sacd inetance Shat the preposed
Acguinition (s eonsistent vith thess standards. The Comnissien
Teschad toess conclumions sn the basis of the complete record
bafore .. Mo hearing s reguived to develop these facts
further,

Tne Comnission finde thet the Aeguisition and rolated
transactions and the Toequest for an sxoeption fres o
Competitive bldding requirssents of rule S0(B) and (&) under rule
BO(0)(8) are net an UATeRRENADIE course of sotion, de net reguire

sdverse findings, and are coneistent vith the requirenentn of the

ASt. Purther, es ne fesue €f fact or lev thit vould varrant »

hearing has bean raised, ve conclude thet the Faguests for
hearing should be danied.

Dus notice of the filing of said Appiication has been given
in the manner prescribed in wrule 83 proxulgeted under the Ast,
And 1o bearing has been ordered by the Commisaioen. Upon the




”

babie of Che facts in She vecord, it Ls Deraby Jeund that, except

&8 o those mattere over vhieh Surisdiction has been reserved,
the app.iicable standards of the Act and rules Lhereurnds” are
satinfing, and that no sdverse findings are nedsssury:

IT 18 ORODERED, that the requests feor & hearing be, and 2haey
heraby are; denied!

IT I8 FURTIER JRDERED, pursucht %o the applicabie
provisions of the Act and rules thereander, that, except as %o
those matters over vhich jurisdiction i3 resarved, the
Appiication bo, and it hareby is, granted and pe -itted %o Pecone
effectiv. forthvith, subject to the terms and @*n i.'v%p
prescribed in rule 3¢ under the Act, ineluding thy «ri 2.one set
forth An subparagraph (€)(3' ersunder, with regerd to1 (3)
Northeast's fesuance of Northeast Warrants: (3) NUAC'e
acquisition of Northeast VWarrints) (3) Nev PENN's acguisition of
Kortheast warranta’ (4) Northeaut's irsuance of common steck upon
exarcise of the Northeast varrents; (8) Keorth Atlantic's iseuance
end sal. of common #%eck to Wortheast; (&) NUAC's Lcsuance and
sble of common Bteck o Northeast: /7) Nev PENN's jssusnce and
salc of common steck Lo Wortheast: (8) Northeast's soQuisition of
(&) North Atlantic common stoek, (b) WUAC rommon stoek and (¢)
Nev PEXH common stock sither directly or through the merger of
KUAC into Stand-Alone PENN; (%) Nerth Atlantic's sequisition ¢if
PENN's Anterest in Seabrook and its assusption of related

ebligations: (10) Noerth Atlantic's assusption or Lesuance cf the
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47 18 YURTNER ORDTRED, that jurisdietion should be, and it
peredby is, resarved o gurther consider the proposed transsctions
{n the evart that the Rate Agreamant betvesn WUBCO and the
Governcr and Atternsy Ganaral of Wev Raspshire doed not take
eftect.
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Jonathan O, Kate
Secrstary

Dated: Decenber 33, A0
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