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ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judge
Feter B, Bloch

Docket Nes. 70-00270

In the Matter of
30«02278«MLA

THE CURATORS OF

THE UNIVERSITY OF MISSOURI RE: TRUMP-S Project
(Byproduct License

No. 24-00513-32;

Special Nuclear Materials
License No. SNM-247)

ASLBP No. 90«613-02-MLA

LICENSEE'E MOTION TO STRIKE

On December 24, 1990 Intervenors filed Intervenors'
Regponse to Licensee's Written Presentation ("Intervenors'
Rebuttal"), including the Declaration of TRUMP-S Review Panel
(Int. Exh, 20) and the Declaration of Donald ¥. Wallace (Int.
Exh., 21).

Subpart L does not provide for the filing of rebuttals.
Such filing is permitted only at the discretion of the Presiding
Officer.

In this proceeding, the Presiding Officer has
authorized the filing of rebuttal by the Intervenors but has
specified that such rebuttal is to be limited to responding to
new information contained in the Licensee's initial written
presentation., $ge transcript of June 27, 1980, conference call

at 35, 40, 44, Moreover, it is axiomatic that such rebuttal must
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In any event, such concerns do not constitute an appropriate part
of the rebuttel authorized by the Presiding Officer in this
proceeding and should be stricken. 2/

Licensee reguests that the Presiding Officer strike
section 1.10 of Intervenors' Rebuttal (the portion beginning at
the lest line of page 16 end continuing up to and including
pege 22, line 3).

In section 1.10, Intervenore argue that Licensee's
epplications ere deficient because Lthey do not contain &
decommissioning funding plan or certification of financial
assurance for decommiesioning and that the subsequently filed
certification of financial assurance does not satiefy regulatory
reguirements.

fection 1.10 should be stricken because it dees not
relate to ary admitted area of concern. In LBP=90-45 (at 12«13,

¢l) the Presiding Officer denied Intervenors' motion to admit a

2/ Moreover, as is made clear in the balance of Section 1.3 of
Intervenors' Rebuttal (peges 9-14), Intervenors are seeking
to raise once again the question of whether the license
application was deficient for not identifying Pu-241 and Ame
241 and essociated curie content. The Presiding Officer
ruled on that question in the Memorandum and Order SPonding
Motions, Including Those Related to Possession of py),
LBP-20-45 at 14-17 (Dec. 19, 1980), in granting Licensee's
Motion for Partial Reconsideration of LBP-DO-Bg.

Intervenors' filing, therefor, is not proper rebuttal, but
an attempt indirectly to obtain reconsideration of a ruling
made on a previous motion for reconsideration. Such
attempts were forb'dden by the Presiding Officer. LBP-90-45
at 22.



new area of concern relating to financial assurance of
decommiseioning.

The Presiding Officer noted that such denial did not
govern any ruling he may be called upon to make if the
Intervenors choose to submit in their rebuttal argument or
evidence regarding relevance of this subject to an already-
edmitted ares of concern. However, section 1.10 does not contain
any trgument or evidence relating to relevance of financial
assurance for decommiseioning to other admitted areas of concern.
Instead, it simply presents additional argument relating to the
elleged inadequacy of the applications with regard to financial
asgurance for decommiesioning gg if Intervenors' proposed new
érea of concern had been admitted rather than denied.
Accordingly, it should be stricken.

Intervenors cannot pretend that the arguments in ¢ 61
¢f Intervenors' Exhibit 20 (which Licensee separately moves to
gtrike below) constitute a showing of relevance Justifying
litigating in this proceeding whether Licensee has subseqguently
satisfied the requirements of §§ 30.35(c) and 70.25(¢c) relating
to financial assurance for decommiesioning. Licensee's filings
ghow the adequacy of fire protection measures for the Alpha
Laboratory and for stored waste materials., Such measures will be
in existence throughout the period of the subject license
amendments, and compliance therewith can be assured through NRC's
enforcement program. The adeguacy of such fire protection

measures under the subject license amendments (which is the scope
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of the admitted area of concern) is not aifected by when and how
the facility will be decommissioned. As argued below,
Intervenors cannot litigate in_this proceeding whether at some
future time Licensee will seek to unduly prolong storage of
materials or will fail to comply with any storage or
decommiseioning requirements made applicable to such hypothetical
prolonged period. 1In any event, they cannot use such crguments
as a pretext for litigating the adequacy of a showing of
financial essurance which was neither regquired to be part of the
subject license amendment applications nor to be considered in

iesuing the subject license amendments.

Intervenors' Filing Regarding Risk After

Licensed Period

Licensee requests that the Presiaing Officer strike

¥ 61 (p. 18) of Intervenors' Exhibit 20.

n ¢ 61, Intervenors argue that the 'period of
vulnerability" to risk of fire will extend beyond the years of
TRUMP-§ work already planned because there is allegedly no place
in the country where DOE can take mixed waste and because there
ie no hard and fast commitment for funding decommissioning.

Such arguments do not relate to any admitted area of
concern, ner could they. Intervenors' area of concern relating
to riek of fire is limited to the conduct of the TRUMP-S
experiments and storage during the period of the subject license
amendmente. Only the subject amendments authorizing the TRUMP-S

experiments can be at issue in this proceeding. Since the
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subject license applications did not reguest authorization for
prolonged storace for *ten or fifteen or even twenty years beyond
the several years of TRUMP-S work already planned* (Int. Exh. 20
at ¢ 61) nor authorization for decommissioning or prolonged
storage pending decommissioning, such periods of time were not
part of the amendment applications nor were they authorized, and
they cannot be litigated in thie proceeding. 1If, at some future
time, Licensee were to request additional authorizations of this
type, the concerns expressed by Intervenors could be raised at
that time.

Intervenors' Filing on Common Defense and
Security

Licensee requests that Presiding Officer strike the
paragraph on “Concern No., 6: Common Defense and Security"
appearing at page 46 of Intervenors' Rebuttal.

The Presiding Officer denied Concern No. 6 in ruling on
Intervenors' proposed areas of concern. 3/ Memorandum and
Order (Admitting Parties and "Areas of Concern"; Deferring Action
on a Stay), LBP-90-18, 31 NRC 559, 569-70 (June 15, 1990). At
page 53 of their initial written presentation (Oct, 15, 1990)
Intervenors requested reconsiderstion of such denial and Licensee

opposed such request in its response of October 30, 199%0.

3/ The Presiding Officer also denied a similar area of concern
proposed by the Individual Intervenors. Memorandum and
Order (Admitting Parties and Deferring Action on a Stay)
slip op. at 5-7 (Aug. 28, 1980).
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At page B2 of Licensse's written presentation (Nov, 14,
1990), Licensee states the fact that the concern has not besn
admitted and refers to its October 30, 1990 response.

Intervenors simply ignore that Concern No. 6 is not an
edmitted area of concern. The foregoing paragraph on page 46 of
Intervenors' Rebuttal should be stricken because it does not
relate to any admitted concern and because it does not respond to

any new information in Licensee's written presentation,

Timing of Ruling

Since Licensee is filing this motion to strike by
express mail on January 3, 1991, Intervenors' response will be
due to be submitted by January 15, 1991. 4/

Licensee's response to Intervenors' Rebuttal is due on
January 28, 1981. 5/ 1If the Presiding Officer decides to deny
any portion of the foregoing motion to strike, Licensee would
appreciate either (1) being informed of such ruling by January
18, 1991 (January 21, 1991 is a legal holiday), so that it has
eufficient time to respond to the portion of Intervenoi'
Rebuttal that was not stricken, or (2) if such ruling is not

issved by Jenuary 18, 1991, being granted five business days

4/ The Presiding Officer may wish to request that Intervenors
file their response by express mail.

3/ Intervenorse and Licensee have agreed that, for purposes of
calculating response time, December 27, 1980 should be
deemed the date that Licensee received Intervenors'
Rebuttal. The Presiding Officer concurred during a
telephone conference call on December 28, 1990,



after the issuance of such ruling to file & response to the
pertion of Intervenors' rebuttal that was not stricken.

Respectfully submitted,

OF COUNSEL: Maurlca Axolrad f

Robert L. Ross, General Counsel Newmar. & Holtzinger, P.C.
Phillip Hoekine, Counsel Suite 1000

Office of the General Counsel 1615 L Street, N.W.
University or Missouri Washington, D.C. 20036
227 University Hall

Columbie, MO 65211 (202) 955-6600

(314) 8B2-3211 Counsel for

THE CURATORS OF THE
UNIVERSITY OF MISSOURI

Date: January 3, 1991
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CERTIFICATE OF SERVICE

1 hereby certify that copies of "Licensee's Motion To
Strike Portions of Intervenors' Rebuttal" were served upon “he
following persons by the following methods:

(a) By Express Mail:

The Honorable Peter B. Bloch
Administrative Judge

Atomic Safety and Liceneing Beard
U.8. Nuclear Regulatory Commission
East West /West Towers Building
4350 East West Highway

Bethesda, Maryland

Lewis C. Green, Esq.
Green, Hennings & Henry
314 North Broadway

Suite 1830

St. Louis. Missouri 63102

(b) By deposit in the United States mail, postage
prepaid and properly addressed:

The Honorable Gustave A. Linenberger, Jr.
Administrative Judge

Atomic Safety and Licensing Board

U.8. Nuclear Regulatory Commission
Washington, D.C. 20555
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U.8, Nuclear Roqulatorz Commission
Washington, D.C. 2055

Attn: Chief, Docketing & Service Section
(Original plus two copies)

Colleen Woodhead, Esqg.

Otfice of the General Counsel

U.8. Nuclear ncqulatorg Commission
Washington, D.C. 2055

Executive Director for Operations
U.8. Nuclear Roqulatorg ommission
Washingten, D.C. 2055

Betty K. Wilson, Esq.

Oliver, Walker, Carlton, Wilson
Market Square Office Building
P.O. Box 977

Columbia, Missouri 65208

Missouri Coalition for the Environment
¢/o Mr. Henry Ottinger

511 Westwood Avenue

Columbia, Missouri 65203

Mid-Missouri Nuclear Weapons Freeze, Inc.
¢/0 Mr. Mark Haim, Director

804-C East Broadway

Columbia, Missouri 65201

Physicians for Social Responsibility/
Mid-Misgouri Chapter

c/o Robert L. Blake, M.D.

M-228 UMC Health Sciences Center

University of Missouri at Columbia

Columbia, Missouri 65212

Dated this 3rd day of January, 1991.

Proel, Gl

Maurice Axelrad ¢ a
Newman & Holtzinger, P.C.
Suite 1000

1615 L Street, N.W,
Washington, D.C. 20036

(202) 955-6600



