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PROCEDURAL HIBTORY

Northeast Utilities (Nu), acting through a service company
called NUSCO, seeks approval under Section 203 of tne Federal
Power Act to acguire the jurisdictional assets of Public Service
Company of New Hampshire (PSNHM). The applicant wilil be referred
to as NU in this decision. NU is a helding company which
controls Connecticut Light and Power Company, Western
Massachusetts Electric Company, and Holyoke Water Iower Company.
The preoposed acqguisition is part of a plan for the reorganizat.con
of PENH, which is in bankruptey. In connection with the
application, NU alse filed four rate schedules pursuant to
section 2085 of the Federal Power Act (the Seabrook Powver
contract, the Sharing Agreement and two Capacity Interchange
Agreements) .

on March 2, 1990, the Commission issued an order granting
interventions by all regquesting parties, consolidating the
Sections 203 and 205 dockets, accepting and suspendine the rate
schedules, and granting in part NU's moticn to expedite the
hearing schedule by requiring that an initial decision be issued
ne later than December 31, 1990, Northeass Utilities Service

, 50 FERC § 61,266 (1990). That order regquired a hearing

on the Section 203 acquisition application, and on the gquestion
of whether the rate schedules submitted as part of the plan of
recrganization are just and reasonable.

on March 7, 1990, NU submitted its direct case, which
consisted of the prepared testimony and exhibits of six
vitnesses. After extensive discovery, including numerous
depositions ©f NU, Staff, intervenor and third party witnesses,
the Staff and intervenors filed their respective direct cases con
May 25, 1890, The direct cases of Staff and intervenors incliuded
the prepared testimony and exhibits of 49 witnesses, On June %,
1990, Staff and intervenors filed cross-~rebuttal cases through
the prepared testimony and exhibits of 19 witnesses. On July &0,
1990, NU file:c its rebuttal case through the prepared testimony
and exhibits of 12 witnesses., Twenty-five days of hearings were
held during August and September of 1990. Thirty-five witnesses
wvere cross-exanined, and 809 exhibits were admitted into
evidence.

Briefs and reply briefs were filed in October of 1990, Four
days of oral argument ended on Novenber 13, 1990,

1. “BYNERGIES" OR BENEFITH

Under Section 202 of the Federal Power Act, the Commission
"ghall approve® a merger if it is "consistent with the public
interest.” NU must "show affirmatively that the cdisposition is
consistent with the public interest" (u. FERC § 6.,2L6 at 61,83°
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€1,834, tn 43 (1990))., It is sufficient if the "prebable merger
penefits . . . add up to substantially more than the costs of the
perger.” Niah Power & Liahl SO0.. 47 FERC § 61,209 at 61,750
(1989) ¢ Ltah Power & Light C0., 49 FERC § 61,095 at 61,299
(19B8) . As the Commission stated (47 FERC at 61,750):

That is all that is reguired of the
Applicants since they need not show a
positive benefit of the merger. Rather, they
need only show that the merger is compatible
with the public interest.

The applicant's showing in the present case amply satisfies
the test., The principal penefit is the resclution of PSNH'S
pankruptey. The mohetary benefits relied on are: $800 million
resulting from NU's operation of Seabrook: improved availability
of fossil units with savings approximating $100 million:
administrative and general axpense savings reductions of more
than $124 million; coal purchase savings of about $39% million:
and capacity and energy savings for NU and PSNH of $364 million
as & result of single-system status in the New England Power Poo.
(NEPOOL) . In addition, the applicant emphasized enhancements to
transmission service resulting from its General Transmission
Comritments and New Hampshire Corridor Proposal, discussed
separately infza. A/

A,  Beselution of PSNH's Bankruptey

The merger is part of a plan which enables a reorganized
PENH to emerge from bankruptey. The benkrupt company is the
largest utility in New Hampshire, providing electric service to
approximately 375,000 customers, with 1,800 miles of transmissicon
lines in the State. 1its succecisful reorganization is
unguestionably in the public interest. As the Commission said .n
the hearing order, "(w)e cannot ignore the fact that PSNH is the
largest utility in the State of New Haxpshire and that it serves
every county in the State. We viev the tinal conclusion of its
emergence frow bankruptcy as a matter of significant importance”
(0 FERC at 61,840). The rehearing order again recognized this
consideration, acknowledging "the unigue factual circumstances
presented by PSNH's bankruptcy and the public interest in
resolving PSNH's reorganization" and "the public interest in
PSNH's emergence from bankruptcy as a viable utility" (51 FERC at

1/ See. lnitial Brief of Northeast Vtilities Service Company,
pp. 2-10: Busch DRirect, Ex. 1, PP. 17-19: Sawhill Rebutsal, Ex.
225, p. 30; Queka Rirect, Ex. 40, PP. §-12, 29=36; Jld. at pp. 4i-
$3; Qpexa Rebuttal, Ex. 52, PP, 14=17, 27; Ex. %2, pp. 38-40:

, Ex. 157, pp. 176~179: Noyes Direct, Ex. 9.
pp. 7-25; Noves Rebuttal, Ex.14, pp. 5, 7-12: SARALANQ Direct.
Ex. 18, pp. 10=12: Sabasino Rebustal, Ex. 33, P. 4=13.



61,484, 61,48%5). Ses alse, Ln Re Evans, 1 FPC 511 (1937)
(approving an acquisition involiving the reorganization of a

pankrupt utility).

Nor can the interests of creditors and stockholders be
ignored. The afficial Committees of PSNH's Unsecured Creditcers
and Equity Security Holders correctly urge that the merger's
impact on investors pust be taken into consideratioen. The value
of their recovery hinges on the merger. They will receive
contingent notes, approximately one~third of exchangeable
reorganized PSNH common stock, and centingent warrant
~ertificates. The exchangeable stock has full value only if the
merger occurs: the certificates will have no value if there is nc
merger (Ex. 267, pp. 4=5). Almost half of the stockholders'
recovery under the reorganization plan is affected by the merger
(1. at 11). These investors =< who have received no dividends
for six years and have seen renormous losses" and "dramatically
deteriorated" book egquity (Id.) == will be seriously injured
vithout the merger. See, in re Evans at 517 (“the commission is
inclined to regard the right of these public bondholders as of
prinary importance sfter the consumers have been protected").

Some intervenors say that resolving PSNH'S bankruptcy should
not count as a merger benefit because the reorganization plan
already envisions that company's emergence from bankruptcy as a
"stand-alone" entity. This circumstance does not mean that the
merger somehow has no remedial impact on the bankruptcy. Indeec,
the situation is just the other way around.

First, PSNH becomes a "stand alone" entity only as part of a
two-step NU merger plan. All parties to the recorganization
contemplated that status as an interim step en route to the
merger. The plan accepted by the Bankruptcy Court, PSNH's
unsecured creditors and equity security holders, connecticut's
Department of Public Utility Control, and New Hampshire's
Governor, Attorney General, Public Utilities Commission and
legislature envisioned the merger == not "stand alcne" PSNH =-- as
the ultimate destiny for the reorganized company.

Moreover, PSNH's ability to survive alone is doubtful. The
New Happshire Commission's approval of the reorganization, while
not conditioned on the merger, rested on the assumption that it
would occur, Indeed that Commission expressed "gsubstantial
concern" about the validity of the plan without a merger, and
said that a "stand alone" PSNH would leave ratepayers "at risk"
(Ex. 239A, pp. 126, 127, 176). New Hampshire's highly
experienced and well qualified financial adviser testified that
if the merger wvere denied, he would have "serious concern" that
PSENH would be so weak as to be unable to avoid another
pankrupt y. and would thus recemmend that the State withdraw its
support (Tr. 2834-28235). Continuing to maintain a weakened PSNH
as a company which would be marginal at best, and indeed could
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well end up in bankruptcy again, is not "consistent with the
public interest."

In any event, Ssection 203 regquires a determination as to

whether "the proposed « « ¢ acquisition . « . will be consistent
with the public interest . . ,"  (emphasis added). The

v"proposed” transaction here is a merger, not a "stand alcne"
PSNH.

There is no reguirement that the Commission examine scome
non-perger scenario in comparison with the proposal before it.
~re shetute is not "hostile" ¢ mergers: nor does it treat thenm
as “"presumptively hermful" (Re8, : .

RS, 111 F.24 1014, 1017 (9th Cir. 1940). Whether certain
benefits could or could net be achieved without a merger is
siuply not the issue. 3, Utah Power & Light CQO.. 4% FERC

q 61,095 at 61,298, 61,299 (i988) (rejecting merger penefits
pecause they were vattainable absent the merger" was improper,
and "overly rigid"). Just as the "possibility of achieving a
particular penefit through a contractual arrangement [as opposed
to merger) does not diminish the cost savings associated with
that benefit" (1d.), so the possibility of rescuing PSNH in some
other way does not diminish the merger benefit.

The proposal here under review involves PSNH's emergence
from bankruptcy under the approved merger plan. Emergence from
pankruptcy is a distant penefit which unguestionably flows from
this proposal. Whether such a result could somehow have been
produced in sone other way is not the question here. PSNH'S
recovery is entitled to substantial weight in the consideration
of the acguisition's consistency with the public interest.

B. NU's Operation of Seakxook

NU claims that a reduction of $527 million in operating
costs will be attributable to its operation of the Seabrock
plant. These savings are based on economies of scale, management
technigues, and NU's proven record of excellence in manag.ing and
cperating four nuclear generating facilities (NU Br. pp. 5=6).
The New Hampshire Public Utilities Commission found NU's
operation of Seabrook to be a substantial inducement to agreement
with the merger proposal (Ex. 239=A, p. 174). NU's witness, Mr.
Opeka, testified that NU has received high ratings from the
Nuclear Regulatory Commission, recently ranking among the top
three nationally in safety and operational performance. Mr.
Opeka also testified to a detailed three-month analysis starting
with the bottom employees and working up (Tr. 2048) (corroborated



by an independent consuiting firm) which gquantified these sav.ngs
by comparing Seabrook to NU's own Millstone 3 plant. 2/

The New England Intervenors attack the study because 1t was
wade "without the benefit of one-on-one discussion with

Seabrook's current operator, NHY [New Hampshire Yankee " (Er.
, 6). There was a reason for this. As Mr. Opeke explained (Ex.
$2, p. 12)¢

Although we had originally heped that our
analysis wvould include the input of NHY, we
were asked by the Seabrook Jeint Owners to
carry on such discussions with NHY perscnnel
during the critical period when they would k2
sttempting to accomplish the startup, full
power ascension testing and commercial
function of the unit. For that reason, ve
did not try to obtain NHY input during the
conduct of our analysis.

Moreover, as NU argues, "[w)hile NHY's budget figures majy be
accurate for its own operation of Seabrook, it is NU's eperaticn
of Seabrook, not NHMY's, which is reflected in the bottoms-up
study and is relevant here" (NU Reply Br. p. 3). Intervenors d.:
not offer any contrary evidence, and the argument that there
should have been more communicaticn with NHY 1is not & reascn for
discarding NU's study.

The New England intervenors argue that the projected €527
million should not be counted because the same savings could be
achieved without merger, through a management contract. But NU
will operate Seabrook under the merger plan, and the substantial
savings which can be realized under the merger plan are benefits,
vhether or not they could be achieved through a managerial
service contract. Here, as in Utah, supra, "the possibility of
achieving a particular benefit through a contractual arrangement
does not diminish the cost savings associsted with that benefit.”

Next, the New England Intervenors argue that the $527
pillion figure should be reduced by $196 million because NU is
already under a five-ysar obligation to manage Seabrock ==~ ever
if there is no merger. The proposed reduction assumes a five~

2/ Ses. Opeka Direct, Ex. 40, pp. 6=7: Qpeka Rebuttal, Ex. 52,
pp. 11-2%: Fakonas Rebutsal, Ex. 53. pp. 1l=14; 14, at pp. 17-1%
¢l=23.

2/ Utah Power & Light 2. at 61,299 gee aleQ, Squihern
California Edison Co., 47 FERC § €1,196 at 61,671-72 (1989).
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(1) NU prejects savings of about $100

1upr~ved availability of PSNH's fossil units. NU n

steam plants exceeded NEPOOL's target unit ay rallabilitl

four years between 1985 and 1988, 1In aju..;”r NU'Ss

C Wl
testified that NU could improve PSNH's plants by applying
operating procedures such as the Production Maintenance
Management System; Inter-Plant Maintenance Force: a database
designed to automatically compute performance parameters; and
training and performance improvement programs (Ex. 40. pp: 40,
41-52), Mr., Opeka attributed much of NU's own success to its
development of such programs. MMWEC'S Mr. Russell, though
challenging the total, implicitly agreed that some such benef.t
would, indeed, occur == arguing that they were overstated, &and
in any event, achievable without merger. Mathematical precis.ior
i not required here. It is enough that NU's operation ol the
PSNH fossil steam plants will produce savings. Such benefit,
vhether or not achievable elsevhere, counts as a plus in the

proposed merger context. See, Utah, RuRIA.

(2) NU's claim to $124 million in benefits resulting
frox a reduction in administrative and general (ALG) expenses
produced no serious challenge. Mr. Reynolds, an economist wh
testified Zor several intervenors, pressed fcf more studies

such savings, and particularly "& cross-section comparison
different sized utilities, showing that ALC expense as a
percentage of total revenue fell as firm size increased"

§20, p. 3%). While more studies might always be useful, the
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3) NU, relying on its history for purchasi!
priced coal on the spot market, urges savings Of some 5.0
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or about two dollars per ton). The New England Intervenc
while not disputing that NU has achieved economy purchases
past == point to the increased risk of larger spot market
purchases, as opposed to long-term contrac's, Of course, .
term contracts are more certain than spot market purchases
that does not mean that the latter must be disregarded., 7!
egpec.ally so here, where NU's track record shows its suc

ce
experience in that market. The New Hampshire Commission

these savings (Ex. 23%A, p. 121). Even consxder;rq that t!
are no absolute guarantees in the spot market, there is n
ta assqmc that NU's past record and expertise would be wor
Intervenors' second attempt =~= that the coal sa\
d te achieved without merger "through contracting" (Ex
J6) == has no merit under Utah, SuUBIa.
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NU and PSNH are pembers of the New England Pool (NEPOOL _
comprehensive interconnection and coordination arrangement among
numerous New England utilities"™ (Municipalities of Croton v,
FERC, 587 F.2d 1296, 1298 (D.C. Cir. 1978)). NEPOOL operates
under an agreement Arawn by its menabers and approved by the
FERC's predecessor., This NEPOOL agreement (Ix. 603, p. 1C
allows companies to elect "single participant” status in cer
circumstances. It is undisputed that NU and PSNMN qualify fo
such status under the Agreement, and that electing i1t will save
then sone $360 million because the twvo companies' combined
obligations to the pool are significantly less than their
obligations as separate companies.

The New England Intervenors, together with Boston Edison,
resist this outcome, arguing that these savings for tie merged
company will effectively come from the pockets of a;l ccher
NEPOOL members. NU, backed by New Hampshire an ennecticut

presses vigorously for recognition of these nerqer savings.
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As shown by New Hampshire and Connecticut (Br. p. 61 and
items there cited), these savings were a vital part of nu long
and strenuous negotiations which culminated in the resulting PSNH
reorganization plan. The concept of combined system status under
NEPOOL and the resulting savings for New Hampshire (some $146
million) were specifically relied upon by the State in Approving
the Rate Agreement as consistent with the public good (Ex. 22854,
pp. 118-121, 122). Denying these legitimate benefits to PENH in
order to help other companies would prejudice the New Hampsh.re
rate payers, who would have to absorb $146 million in additional
costs (Ex. 242, p. 3). These seme considerations apply to
Connecticut an+ {*e ratepayers, who would lose the benefit of the
savings othervise derivative from NU.

*hat a merger could create these NEPOOL benefits under the
Agreement was envisioned by NEPOOL members from the outset. Wwhen
asked why the Commission should approve a merger which allows NU
and PSNH to achieve NEPOOL savings at othersc' expense, Mr.
Bigelow (a NEPOOL founder) explained (Tr. 4619-4620):

The best way I can answer that is that
when we put NEPOOL together 20 years ago, we
recognized that these things might happen.
This is not something that snuck up on
pecple. It was there and the NEPOOL
agreement was put together after, I've got to
tell yeu, five years of long, painful
negotiations in which every party had to give
something to get something.

Mr. Schultheis and I participated in
that and it was the longest negotiation  vas
ever in in my life., All the parties ¥
chere from big utilities to the small
utilities. There were a lot of trade-offs
made in which some utilities gained here and
lost there.

And we did discuss at length what would
happen becausc we recogrized, in fact, we
vere then coming up to a potential merger of
Boston-Edison, Eastern Utilities, New England
Power. It was recognized that these kinds of
things could happen in the future and wve
spelled out the ground rules and recognized
that that would happen when it happened. And
the people whe didn't like it got sorething
else for it.
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It was a negotiated arrangement that
all signed to a degree 20 years ago. And
represented, like everything else, an
agreenment in which everybody came out a
1ittle bit unhappy. But I think the po
been the most successful pool in this
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and has worked very well, because we all made
concessions here and there to make it work.

The Nev England Intervenors cite language in the FPC's
approval of NEPOOL as supperting their arguments against gingle
participant status (B- n. 63, citing New England Power POL
Agreement, 56 FPC 1562, 1580 (1976)). Nething in that decisior
presludes single system status for NU=PSNH, Judge Wagner's
initial decision in that case made clear that "the only question”
about single participant status irvolved "the desire of the
Municipal It .ervenors to extend the single participant ule
include groupings of cther ‘gmall syscenms'" (Jd. at 1596),
commission's reference to the "detrimental" effect of co
single system status on “any group of systems" (]d. at
modified by the phrase "such *3 MMWEC," and was directed
ent \ty.

The FPC's remarks about certain Vermont utili
similar load patterns qualif,.ng for single partic
not disqualify NU~PSNH. Allowing farties to obtain

which they might not have qualifiec does not justify denying
status to those who do qualify.
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The Commission recently approved the merger of Newport
Electric Coryporation into Eastern Utility Associates, expressly
notineg among the identifiable advantages to the merged entity!
"reJuced capacity regquirements and lower energ) preduction
resulting from composite load treatment under NEPOOL." QNewpornt
Electric Cowp,, 50 FERC § 61,382 at 62,171 (1990). This is the
very thing NU contends here. The New England Intervenors
distinguish the case or the ground that it involves "smaller"
utilities with savings of a "few million dollars, not hundreds of
millions®™ (Br. p. ©2). But the NEPOOL agreement makes no size
dis-inction., It provides that "[a]ll entities which are
controlled by a single person . . . which owns at least seventy-
five percent of the voting shares of each of them shall be
collectively treated 28 & single participant for purpcses of
Agreement, if they each elect such treatment"” (Ex. 603, Sec.
3.1)., €ingle participan. status is, by the express terms of th
NEPOOL agreement, available to all entities, regardless of size

COS8tS

Finally, the language cf the Agreement itself favors such
status. The sentence conferring single participant status uses
the word "shall,” and the sentence following recognition of

companies' rights to elect such treatment reads: "They

are
encouraged to do so" (emphas.is added). That

is the agreement




made by the members and approved by the FPC. b4
reliable and effic:ent centralized bulk power ©
nulti=~comrany six-state area [(Or Years. It enc
what NU 4nds to do here.

11. ANTICONPE.ITIVE ASPECTS OF UNCONDITIONED MERGER

A. The Merged -ompany's Power Over Transmission ang
(‘m&‘u«i

An array of experiance. Jtility executives and well=
qualified economists testified that the merger would have anti-

.

o owa vk

competitive ixpacts by giving the merged company vast competit!:
tvength in seliiny and transmitting bulk power in New England

4 in a regional gubmarket called "Eastern REMVEC" (Rhode Islan
d Eastern Massachusetts).

)

These concerns were especially well-focused and articulated
~y one of NU's supporting witnecrses, Mr. Bigelow, Vice President
of the New England Power Company, who corroborated the

il

conclusions about the need for protective conditions., Mr.

oA waWid

Bigelow's conclusions about the merger's anti-competitive
impacts, in an industry and region where he has forty years

experience, were bolstered by his comparative neutrality 4 d
openness. As the Principal New England Intervenors said: "[1]

was not a high-priced corsultant, rather the pla;n-speak;'~'

i

Bigelow, who capsulized the fundamentai change that will sul
from the proposed merger: Yo o combining

’

into one entity
control over the single largest source of surplus capacity in

England with control over key transmission facilities necessary
to provide access to alternative sources of bulk power in

region'" (Br. p. 10, quoting Ex. 261, p. 21).

- L

the

Utilities in Eastern REMVEC will be surrounded by ter
of the merged company, and completely dependent upon it to
electricity in from other places. NEP correctly argues
unconditioned merger would create a "virtual wall around
electrical systems in southeastern New England and the three
million customers they serve™ (Br. pp. 5-6).
Company's witness, Mr. Taglianetti, put it: "[1l]n essence NU
would have a 'transmission curtain' around Montaup and othe
Eastern REMVEC utilities™ (Ex. 537, p. 6). Even NU's own

tha

4/ Mr. Bigelow's company was certainly "not opposing” the merg
(Tr. 47%1). But if it wvere turned down, "(s]0C be 1it, « « the
impacts that it has on us are not such that we should take a

strong positior. They're certainly not deoing this merger as a

favor to us . . . [(b)ut they have addressed the concerns that e
had . . . and ve have no reason to oppose it" (Tr

"EALATEN
- VMY - - e Q/90=4

el

opponents’

-

As Montaup Electr.c
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vitness, the Executive Director of Harvard University's Energy
and Environmental Center (Mr. Lee) candidly acknowledged that
"(wihen I first heard of this merger (before any wheeling
commitments) I was very concerned about the ability of a utility
to control the flow of power from northern New England to
southern New England" (Tr. 5934).

The merger would leave 45 Eastern REMVEC utilities
nisolated" inside the curtain (Ex. 416, p. 17). This situation
is apparent from the maps (gee, Exs..4, 57, 240). 3/ These
companies, cenfronting increasing opposition to the siting of rew
power plants within their region, will necd to rely on other
sutside sources for supplies of bulk power, and on other
utilities to get that power into Eastern REMVEC. To get that
needed power == whether from non-utility generators (NUGs), fror
other New England utilities, Or from Canada =-- the Eastern REMVEC
buyer needs transmission., Absent conditions, the meryed company
would, as Mr. Bigelow said, "create a near monopoly over key
transmission facilities and corridors . . M (Ex. 261, p: 23).

Because PSNH "controls the only transepission lines linking
Maine and New Brunswick to the rest of New England" (id.).
Eastern REMVEC utilities will necessarily have to deal with the
merged company in order to get power from those areas. The
merged company's control would also extend to access from New
Yyork (Tr. 45085). NU controls 72% of the New York=New England
"interface® (Ex. 261, p. 23) == facilities which transfer power
between the two regions =-- and needs only a small portion of that
share for its own use. NEP and another company own and use the
remaining 28% for their own needs (ld.) Thus a large peortion of
NU's 72% is the only New York-New England capacity available for
use by others. When this capacity is taken together with the New
Hampshire lines, the merged company will control some 92% of the
capacity available for transmission to New England (Ex. 261,

p. 23; Ex. 262). As Mr. Bigelow said: "the NU-PSNH merged
company would essentially control access from the southeastern
portion of New England in all directions outside, both the north
and the east into Maine, into New Hampshire, and west to New
York"™ (Tr. 4508%5).

This control would give the merged company the power to
demand excessive charges for transmission, or to deny it
altogether, while favoring its own excess generation at high
prices (ld. at 24). That the merged company could use its power
to force its own extra goods on buyers elsewhere is an especilal.y
significant concern bacause NU-PSNH will have the largest block
of surplus capacity in New England (14. at 22).

£/ The company's Own map (Ex., 4) is reprcduced as an attachnment
to this initial decision.



while acknowledging that the merger will produce
surpluses, argues that the merged any's surpilus
hould not be treated as a "produ for purpcses
'z2ing competitive impact (Br. pp. .
Hay's statement that focusing
ng the baseball toncessionaire
1l yame is over," when "the guy
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market. Public Service CQ. of Indiana, 51 FEEC § 61,37€ at

-

62,205 (1990). Market power over today's unscid peanuts can re

But the mission has squarely recognized such €XCess as 2

critical at tomorrow's game, and if that market powser extended tc
arenas and stadiums all over New England, the concesgicnalire's
control becomes all the more significant. Moreover, as Mr.
Bigelow said, the excess capacity creates a motivation for the
perged company to favor its Own "unseld peanuts" over somecne
else's -~ even if the other supplliers’ goods are cheaper.

merger's impacts are no less anti-competitive when

m an all New England perspective. Eastern REMVEC

vill be the buyers from northern sellers who may &

Maine (Ex. 261, pp. 7, 26). Many of the small pow
projects, upon which the southern New England utilities will
relv, will be located elsewvhere in New England (]ld. at 8)
transpission will be necessary to get the product movang
Those northern sellers will need to break through the NUe
stronghold in order to get thelir power to southern New \g
buyers. The merger, with it« resulting transmission "“cur
cuts the regions off from each other.

B. s ives 3 SNH

(1) Non=Utility Generation

.-

(NUGs) == electricity produced by various persons (R.8.. owners
of cogeneration facilities and small power producers) who sell

power to utilities. The applicant (through Dr. Kalt's testimony
takes the view that NUGs are "a viable resource alternative'" for
utilities in Eastern REMVEC and all of New England (Br. p. 44
Opposing intervenors and staff challenge this reliance,

The most significant alternative is non=-utility generation

Applicant's case for NUGs rested on the proposition that
they were important alternatives because the Eastern REMVEC
utilities had said so in various documents (Br. pp. 44-45 and
exhibits there cited). The guestion is not what intervenors have
said, but whether the NUGs' future is sufficiently assured as =<
varrant the conclusion thac they could neutralize the merged
conpany's strength,.




which applicant

tainties. SJuch units, wi

:ns ruction or environmenta

of a NUGC receivin

license to license and st
these NUGs as realistic r
ike, making no individual analysi

ular plant would ever actually

Indeed, the documents upon which applicant relied contain

many NUG plants which turned out to have been substantially
delayed or cancelled altogether (Staff Br. pp. 30=-31 and exhi
there cited: see alse, Tr. 4729-4730, ¢ 232-4733, 4734-4735,
4739-4740, 4746). For example, NU counted on a project

"run into a lot of local opposition" so that "everybody'
away on this one" (Tr. 47138).

Mr. Bigelow (whose company plans some reliance on
agreed that "there's a fair degree of uncertainty" in
estimates relied upon by NU as to when siting and envi
licenses will be grantea (Tr. 4736). The s‘crtest p"ss
elapsed time between NUG application and actu ope
not be "less than three years" (Tr. 4749). NEPOCL 1*se..
recoq‘ zes a "high uncertainty" in comparing those NUGs whic

planned and those which will actually operate five to seven
later (Ex. 55B, p. 32).

When asked whether one should not look at NUG project
individually to make judgements "about the extent to which '"e:

are there or are coming there or are not geing to be there," M:

Bigelow answered: "[a)bsolutely. There are a very wide variet;
of conditions™ which could affect the outcome of each such
proposal (Tr. 4750). Yet documents upon vhlch NU built

s
for NUGs as a competition-disciplining device made no suc

1
-
-

.
n
i

project-by-preiject study. They simply compiled whatever v

utilities said about NUGs and did not go beyond that (Tr.
"Contingency" NUGs, also relied upon by NU, are even

reliable. In 1989 NEPOOL explained that "[t)he economics"”

resources "have not been evaluated ® (Ex. 8%B, p. 12).

1
-

1990, even attor redefining "contingency" resources to
only long-term "identifiable" projects, NEPOOL still said th
"has not con dncted detailed reliability or economic evaluatl
of these resouvces,” and that there was only a 30% probabil

such contingen:ies being available as projected (Ex. SS3E,
21).

There are cther difficulties inherent in relying on NUGs as
alternatives to t..e« merged company's strength, NUG developers
nave lost time and upportunities because they needed to achieve

sufficient economics of scale (Eastern REMVEC Intervenors Br.
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pp. 26=27 and record references there cited). Siting coal-fired
NUGs in Eastern REMVEC faces nmajor envircnmental opposition,
risks, and uncertainties (Jg at 27-28)., GCas~-fired NUGs in that
region are no more curtair, considering limits on firm gas
transportation and on ava.lability from local distribution
companies (ld. at 30-31).

Taken as a whole, these considerations show that although
NUGS will certainly operate, the magnitude and likelihood of
their full projected availability is not such to support them as
remecdies for the merger's anti-competitive potential.

(2) Demand Side Managenent

"Demand side management" (DSM) refers to programs and
devices aimed at causing consumers Lo use less electricity
less costly electricity == L.8., ' - reduce the derand for
electricity from the utility's systen (§6¢, ExX: 58, p. 106;
"Glossary of Terms," pp. 19-20). There is no question that
Eastern REMVEC utilities invest seriously in -- and plan for =--
these programs and their results. The issue 1s whether these
efforts to reduce demand constitute meaningful alternatives to
the merged company's competitive strength.

-~
or

The Staff's Dr. Baughcum explained that DSM techniques are
not alternatives to NU's market pocwer because they "are not
product substitutes but ROLliCY measures" (Ex. 549, p. 42,
emphasis in original). The consultant for the Mass. Systems (M
winterfeld) also took the view that DSM was not a substitute (£«
bulk power, explaining that automobiles with fuel-efficient
engines were not substitute products for gasoline (Ex. 416,
p. 24). Conservation approaches are not the same thing as
alternative sources of power or of transmission; not buying the
product is conceptually different from buying an alternative
product. A monopolist's power could always be rationalized on
the theory that people could chocse to buy less of the product.
Dr. Baughcum properly reasoned that market power should not be
tested by a customer's abllity to cut down on purchases.

»
.

N

A

But wholly apart from conceptual difficulties, there are
other reasons why DSM i{s not an effective device to police the
merged company's power. First, DSM programs take time. Or.
Baughcum explained that techniques require approval of state
compissions, and necessarily invelve administrative proceedings:
several years are then required for effective implementation (Ex

es

X

&N

49, p. 60). As expressed by Mr. Kahal and Dr. Swan, witness
tor the Maine and Vermont regulatory authorities, two Maine
utilities, and the American Paper Institute (Ex. 449,

n -

p. g7) %
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DSM load savings do not spring into existence
overnight. In addition to research, testing
and the regulatory appeal process, DSM
programs are normally phased in over time.

It takes several years to 'ramp up' a program
and achieve the targeted savings.

They show that NU's projected DSM savings will take ten
years to get from 215 MW to 2213 MW (Ex. 45)). Some projects
involve a gradual customer Sign-up ovVer many Years; others becore
effective o1ly when customers' old appliances wear out, or when
new homes ate built (Ex. 449, p. 38). The Executive Director cof
the Massachusetts Energy Facilities Siting Council explained that
it took two years for certain programs to get from beginning to
initial implementation, and anotner five years for full public
introduction, installation and performance (Ex. 444, pp. 22=23) .
As he said, DSM savings "can take many years to appear" (1d.)

DSM programs are marked by uncertainties. Political
considerations are relevant., NU's Mr., Lee warned about "Jugt=ine-
time planning," where, because of surpluses, "the pressure of
government to move ahead different programs, [DSM, inter alia)
begins to wane" (Tr. 5914-5915). Boston Edison's witness
testified to "considerable uncertainty" as to whether DSM sources
"will be there as planned" (Ex. 524, p. 19)., Moreover, the
amount saved may not be significant. COM/Electric's Mr. Sayer,
with nearly twenty-five years of experience in New England
utility planning, said that "DSM would not significantly impact"
his company's foreseeable supply needs "[e]ven if the maximum
foreseeable potential of the next 10 years were ach.eved . . ."
(Ex. 534, p. 14). Mr. Levitan, a consultant for the New England
Cogeneration Associetion warned that: "DSM often reguires long
lead times, is difficult to measure, and savings can be hard to
sustain® (Ex. 500, p. 11). He concluded: "there is reason to
believe =~ as NEPOOL has stated -~ that DSM will continue to be
the largest uncertainty among alternative ‘supply’' sources" (Jd.
at 15). NU's Dr. Cagnetta acknowledged "uncertainty" in DSM, and
agreed with the applicant's statement that "[d)isagreement is
fairly common among industry professionals concerning how much
savings are available from conservation activities and what those
savings could be, and how best to acquire them" (Tr. 5622).

(3) Self-Owned Generation

NU also relied on self-owned utility generation (UG) as an
alternative to any potential exercise of market power by the
merged company (Ex. 55, pp. 88, 110-114). The reccord is not
sufficient to support such reliance. That a utility can
sometimes build & new power plant does not dispose of the matter.
The road to such an alternative can be long and tortuous.
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€iting, licensing and environmental opposition are strong.
NU's Mr. Schultheis acknowledged that "construction of utility
generation projects faces even greater opposition than non=-
utility generation preojects" (Tr. 3572). Even when successful,
such construction in the region necessarily involves substantial
lead times. Appiicant's own documents show lead times of seven
and nine years for certain projected self-owned generatien (Ex.
134, p. 3! Tr, 3577-3578). Staff showed substantial lead times

for other New England power plant construction: "Bangor Hydreo
listed four hydro projects that, in turn, took 9, 14, 14 and 165
years to bring on line . . . Central Maine Power (CMP) listed

severzl power projects requiring 4-12 years to bring on line
\ard) estimated that licensing might now take 5-7 years . . .
MWEC indicated that it required more than seven years to bring
on line the first unit of a 511 MW power preoject" (Ex. 549, p.
78). These hurdles make new utility generation too doubtful to
warrant reliance as a competiticon-disciplinary device.

(4) Other "Alternatives"

Nor are there other real alternatives. The proposed MMWEC
line to New York is speculative: such a facility could not be
built without the cooperation and agreement of those utilities
whose service areas would be crossed (Ex. 261L, p. 81; Ex. 444,
P. 23). The possibility of increased Canadian access '"post=-2000"
(Ex. 88, p. 116) is, by its terms, of no significance for at
least ten years -~ during which time the merged company has vast
power over north-south transmissicn and its own surplus to
promote. The option of "leaning" on NEPOOL resources is contrary
to NEPOOL's own principles, and has no merit (gee, Principal New
England Intervenors Brief, p. 30 and Eastern REMVEC Intervencrs
Brief, pp. 39-40). As NU's Mr. Schultheis himself once said (Ex.
895G, p. 2):¢

The NEPOOL Agreement has always been
understood to provide that the Participants
have the obligation to install or contract
for capacity adequate to meat their
respective Capability Responsibility and thus
provide for their share of pool reliability.
The Capability Responsibility Adjustment and
Deficiency charge mechanisms were created to
deal with situations where Participants
inadvertently misjudged their Capability
Responsibility or resources and ended up
short. This mechanism was not intended to be
considered as an alternative choice to
meeting basic obligations.
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The evidence shows that anti-competitive conseguences are
not limited to the short term. NU's own studies of the New
England market show that "{l)ong term competition appears to e
greatest from potential cogenerat.ion projects and Corrider
purchases" (Ex. 123B, Pp. 638). This is the very "long-term"
competition which could be most easily frustrated by the merged
company's power over transpission, Power from New Brunswick or
Quebec, which can go south only if, as, and when NU 80 allows is
only as "competitive" as NU wants it to be.

It is true that until NUG facilities become commercial,
fastern REMVEC utilities will rely "for a significant portion of
their power needs" on snort-term purchases of bulk power from
other utilities in &and out of New England (Ex. 261, p. 6). But
the Eastern REMVEC need for transmissicn is no less critical over
the long run. The arrival of the NUGS does not somehow destroy
NU=DPSNH's power: indeed such operations heighten the importance
of NU's control (Ex, 261, p.7).

commercial NUGs are of no avail unless their product can get
south. Limiting Eastern REMVEC buyers to independent generating
sources inside their own region would not be "in anybody's best
interests"® (Tr. 4506). As Mr. Bigelow explained, the region's
increasingly competitive wholesale power market demands a wider
ranae of alternatives, which, in turn creates a marketplace where
potential resources compete with each other -~ all to the
customers' ultimate benefit (Ir. 4506-4507).

NU's own witness, Mr. Lee, acknowledged that it is "better
for the region (Eastern REMVEC) to have access to as many Sources
as possible coming in from the north" because of "price and
economics® considerations (Tr. 6€035-6036). Mr. Bigelow said that
the best "long-term power supply opportunities would be located
in Maine and New Brunswick® (Ex. 261, p. 26), and there must be a
way to get those goods to the southern market. That way == the
enly way == is via the merged company.

0f course NU's strength may be most acute when its surplus
creates & motivation to chill competitive goodts while favoring
its own merchandise. But NU's control -ver transmission does not
vanish when the surplus ends; it, like the merger, remains
forever. Surplus or not, "short" term cr "long" term, the only
way to get northern power to southern buyers would be over the
merged company's lines. As expressec by Professor Kamerschen,
NEP's expert, (Ex. 265, p. 9):
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; . The merger would give NU, both now and
in_the future, control over both of the major
transmission corridors necessary to import
bulk power into scutheastern New England.
This includes the east-west corridor to New
Yyork and the northesouth corridor through New
Hampshire, which is vital to importing bulk
power from New Hampshire, Maine, New
Brunswick and Nova Scotia. (Emphasis added) .

Nor is the "short-term/long-term" dichotomy especially
meaningful for this industry in this part of the country. As
expressed by Mr. Legrow, Boston fdison's NEPOOL and Power Supply
Administrator {(with seventeen years of experience in the New
England utility business), "ye are always in relatively short-
term capacity planning problems" (Tr. 5283). The company is

always in the need to either sell excess
capacity or to buy additional capacity to
compensate for plants that we've planned on
that don't come in on time, or for plants
that do come in on time but the load hasn't
developed such that we need to sell or we
need to purchase (Tr. 5283-53R4).

This "short-term" problem "recurs continually" on Boston Edison's
system and on every system (Tr. £284). Dr. Reynolds said that
for this reason, utilities are "always operating in the short-
run" (Ex. 520, p. 7). See also the testimony of NU witness, MrI.
Lee, concerning utilities' "just~in-time planning" (7r. 5914~

§918).

The anti-competitive effects of this merger, if
unconditioned, will, therefore, exist over the years immediately
following the transaction, and will continue for the foreseeable
future -- over the "short term" and the "long term, k" however
those words may be defined. For these reasons, an unconditicned
merger would have serious anti-competitive consequences for New
England genarally and for Eastern REMVEC utilities in particular.

D. DRisputes About Mumerical Measures

Given the above findings as to the anti-competitive
consequences of the merger, there is no need in this case to
resolve disputes about the relative significance of various
Herfindahl-Hirschman Index (HHI) numbers:; cf the Department of
Justice's Guidelines reference to a 35% market share; oOr of the
Guidelines themselves in the context of an electric utility
nerge..

Moreover, these tools are designed in significant part to
measure the potential for post-merger collusive behavior (Ex.



S49, PP, 11, 23! Ex. 9591,
likelihood of such an event
-= was V‘rtuL;ly non=-existent.

o~

ccurately portrays the uncontra

The only factual evidence
provided by the panel for
utilities who testified 1
(collusion) conception was
any behavior they had even
inherently unthinkable (cit
5282).

v

on this record, therefore, the Cuidelines and "HH'" numnbers

less meaning =-- a circumstance which also litates a,a 8t

ave o

attempting to adjudicate a controversy about t em.
finally, as the Commission said in PuRlig

Indiana, 51 FERC q 61,367 at 62,205 (1990):

There are various methods of analyzing market
power such as HHI determinations, market
shares, concentration ratics . . . However we
do not believe that any one type of evidence
is sufficient for this analysis, and we will
not rely on any mechanical market share
analysis to determine whether a f.rm has
market power.

Here there is abundant evidence that the merged company will
have "market power"™ by contreolling the New England transmission
"curtain” and the excess capacity. An examinaticn of the
disputed numericai devices would serve no useful purpose in the
circumstances of this case.

III. CONDITIONS

An unconditioned NU-~PSNH merger would have anti-competitive
consequences. For that reason, the parties focused extensively
on the question of appropriate conditions. Section 203(b) allows

the Commission %20 approve an acquisition of contrel "upon such
terms and conditions as it finds necessary or appropriate to
secure the maintenance of adequate service and the coordina
in the public interest of facilities subject to the jurisdl
of the Commission.” The parties urge a2 variety cf generic
conditions involving NU's General Transmission Comnmitments;
transmission over tne New Hampshire CGrrxdor, a Ragiznal
Transmission Arrangement, and NEPOOI ting. 1In addition

>
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various intervenors press for particular inaividual

cerditions.,
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A. wWheeling (General Transmission Sommitments)

Section 203(b)'s conditioning power allows the Commission tc
order wheeling when necessary to ameliorate the merger's likely
anti-competitive effects (LLabh, SMRIA at 61,282). 1In the instant
case, virtually everyone agrees that transmission access 1s
essential in order to render the transaction consistent with the
public interest. NU implicitly admits as much by volunteering
its own post-merger General Transpission Commitments (Ex. 178).
These reflect significant advances over the pre-merger world of
ad hoc negotiations ~- & regime which posed serious difficulties
for transsiccisn customers. 222, summary at pp. 43-45 of the
Eastern REMVEC Brief.

Many intervenors, together with the Staff, propose their own
"Merger Tariff"; others offer additicnal suggestions, with
varying degrees of detail as to what the company's post-merger
transmission ought to be. But the company's own Commitments are
an integiali part of its proposal, and as one of the intervenor's
vitnesses said, are “a starting place" (Ex. 439, p. 4). Section
203 requires a determination as to wvhether "the proposed '
acquisition® will be consistent with the public interest. Here
the "proposed" transaction includes the NU commitments, and they
must be the focal point of the transmission condition inguiry.
Certainly they can be modified as necessary. If the finished
product == the NU-PSNH merger, with the "proposed" Commitments as
modified == is cons.jtent with the public interest, that is the
end of the matter. Whether some other plan might be "better"
from a customer's viewpoint is of no significance.

(1) Time Dimensions

(a) The company proposes to offer transmission
service in increments ranging from 20 days to five years. The
j0-day period for firm service reflects NU's compromise from an
earlier position, is duplicated in the intervenors proposed
Merger Tariff (at p. 7), has wide support (Tr. 7078-7078, 7080~
7091), and raises no question worth discussing.

As to non-firm service, the intervenors' proposed tariff (at
p. 7) offers & one day pinimum, instead of the company's seven-
day minimum (Tr. 7079). Intervenor evidence showed the freguency
of short-term transactions involving a few days or hours and
requests for short-term service for periods of less than seven
days. MMWEC's consultant explained that NU, by demanding minimur
terms of seven days for transmission service as short as one day
was able to "lock({] up this short-term business for itself by
refusing to »llov others to procure the vheeling service
necessary to compete for it" (Ex. 313, p. 19). The company
argued that a minimum charge of seven days for one day's worth of
service was a reasonable balance between the needs of the one-da,
customer and NU's need to maintain the transmission system all
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year (Tr. 7101). The applicant's point was not supported by any
particularized evidentiary study. The record suppeorts the
intervenors, particularly in the context of the marged company's
increased power., The regquisite transmission tariff must offer
firm service for a cone-day minimum term,

(B) The company's proposed five-year limit on
firm service was strongly attacked as inadeguate. The
intervenor-Staff "Merger Tariff" instead envisions offerings of
"twenty years or longer by agreement of the parties," with a
customer option to extend the term for the contractual life of
the facility gensrating the power to he transmitted (at p. 7).

These intervenors correctly assert 2 need for more than five
vears' worth of service. Mr. Taglianetti, an executive with
responsibility for transmission contracts, stated: "[m)ost power
contracts cover significantly longer periods of time" (Ex. 537,
p. 8). Mr, Bigelow said that QF and similar projects (L.e.,
NUG's) "need assured service . . . for the long term, coincident
with their power contracts" (Ex. 261, p. 18). The Staff's
rransmission witness, Mr. Krezanoski, testified that twenty years
would be the appropriate maximum for transmission service
requests (Ex. 601, p. 37). The NUG developers, Mr. Kearney and
Mr. Riva referred to twenty-year supplies and twenty- year
contracts as underlying certain projects (Tr. 4912-4512, S5016).
See 2150, Ocean State Power, 44 FERC § 61,261 at 61,984 (1988) (a
twenty-year contract between a developer and certain Eastern
REMVEC utilities).

The applicant Aoces not want to commit itself to Lransmissicon
for longer than five years, because it cannotl prtedict what the
gituation will he then, But some reasconable guarantee of firm
vransmission will be essential to discipline the merged company's
competitive power. Mr. Lee of Harvard's Energy and Environmental
Policy Center (applicant's witness) testified that developers
need the assurance of “some certitude" (Tr. 5944), and NEP's Mr.
Bigelow referred to "assured" service coincident with contract
length. Five years of "certitude," to ke followed by all the
difficulties inherent in ad hoc negotiations, is not enough for
developers and financiers, who may well be looking at a $450
million investment in a facility with a twenty-year obligation
(Tr. 4912-4913, S5016).

The intervenor-Staff proposal envisions a tariff which would
offer firm transmission service for the life of the commitment
underlying the tacility in question. But such an open-ended
obligation demands too much. During oral argument several
counsel spoke of a maximum finance commitment of 35 years,
advising that they knew of noihing which went past that period
(Tr. 7072, 7113). But it does not follow that bankers should
necessarily dictate transmission terms, rather than follow ther.
Moreover, counsel's statements had some uncertainty. Consider.ins
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the transmission custonmers' reed for '"some certitude," the reccrd
more clearly jus:ifies a twenty-year maxinmum, as opposed to
thirty-five years. The merged company's transmission tariff musct
offer service for up to twenty years, unless, of course, the
parties agree on scmething different.

(¢) The company proposes to file its transmissicon
tariff within 60 days following consummation of the merger (7r.
7134). The intervencor-Staff propeosal includes an interinm
transmission rate, which, assuming Commission approval of the
merger, would govern the merged company until such time as it
filed whatever tariff the commission had reguired. This inter.im
step, apparently designed to obviate certain transitional
problems which arcse in the Utah proceedings, §/ is
unnecessary. I see no need for requiring one tariff (with
potential for controversy, charges, collections and refunds) to
be followed by yet another tariff, with its own potential for
still other disputes.

Avoiding a transitional period will make it unnecessary to
regquire a transitional tariff. To achieve this result,
consummation of the merger must be conditioned on the concurrent
filing of a compliance tariff which fully reflects all of the
terms and conditions set out in this initial decision. Such a
condition should encourage a prompt and fair compliance filing
because NU could not begin to reap the merger benefits without
1%.

(2) Various Other Matters

(a) The company's proposal contains a reciprocity
clause (Ex. 178, p. 7) which requires NU-PSNH's wheeling
customers to offer eguivalent transmission service to the merged
company. The Staff and some intervenors rightly challenge this
provision. There is no warrant in this merger casa for impousing
such a regquirement on &ll utilities who use the company's
transmission facilities. Conditioning the merger upon NU's
agreeing to whsel is a necessary step to ameliorate the potential
anti-competitive congsequences, and thus render the transaction
consistent with the public interest. These considerations do not
justify forcing the trarsmission customers intv action., They are
not seeking to merge:; they seek only to get power through the NU-
PSNH "curtain.® Notions of reciprocity, perhaps relevant in
later deliberations about a Regional Transzission Arrangement
(see, Section III, C(1), Anfxa). have no place here.

(b) Many of the opposing intervenors argue
against the merged company's refusal to exclude "tie line" and

€/ Tr. 7134-7140, 7187-7188; gee alsQ, usah Power & Light Co.,
45 FERC q 61,095 (1%88), 51 FERC § 61,295 (1990).
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"lost opportunity charges" in 1ts transmission commitments (New
England Intervencr's Brief, p. 35; Eastern REMVEC Intervencrs'
Brief, p. 44). The merits of these disputed charges are at lissue
in other NU proceedings pending before the Commissicon which,
indeed, involve some of the same opponents and lawyers (NU Reply
Br. p. 50; Tr. 7131, 8172-8165, 8178-8181). In these
circumstances, there is no need for still more litigation about
them here. Consummation of the merger is conditioned on the
merged company's agreeing to accept the FERC's decision as to the
validity of those challenged charges in the dockets cited in the
above transcript pages.

(3) Constraints: Priorities; Removal Costs; etc.

"Native load" customers are located in the service areas
which the utility is licensed to serve. The merged company's
native load customers will be primarily the retail customers of
Connecticut, Western Massachusetts and New Hampshire.
Transmission customers outside the NU-PSNH service area want to
use the merged company's facilities to transmit or "wheel" power
to their areas. Sometimes physical constraints will preclude the
merced compary from carrying all the electricity that is demanded
by both groups (native load and wheeling customers). Much of the
controversy about wheeling conditions invelves the choices to be
rade when the merged company confronts such constraints. Wwhat
happens when the constraints cannot be removed? Alternatively,
wvhen the merged company is able to make necessary upgrades, who
pays them?

(a) Priorities when Constraints Cannot Be Removed

Although the merged company is willing *to build such
upgrades or additions as necessary to remove constraints, siting,
environmentzl, or other regulatory concerns may sometimes
preclude the work. In that event, priorities of access must be
established among those demanding the merged company's
facilities. In the context of this case, the "priorities"
dispute involves dollars, not failures of electricity. The
priority "winner" gets cheaper power; no one loses electricity.

The merged company would favor its native load. customers
when an irremediable constraint produces a conflict between the.ir
needs and those of transmission customers. Some intervenors
argue against such a priority, reasoning that concepts of
"parity” or "nondiscrimination" require that transmission
customers be al ,wed to sign on with the merged company, and be
treated the same as the rest of the company's customers. Under
this approach, every customer, native load or wheeling, would get
equivalent treatment, presumably shaiing in all aveailable power.
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merger tariff recognizes that native load should prevall 1in
where constraints cannot be removed (Tr. Bl43=-B1l47).
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There 18 no legal reguirement that a utility equalize its
rnative load customers with all others., The antitrust laws'
ressential facilities" doctrine recognizes the legiti.mate primac)
of the company's own customers. Even if NU's facllities vere
nessential,” that status would not warrant destroying native load
preference (gee, Utah Power & Liqght SO.. 4% FERC 4 61,095 at
51,287 (1988)). Utan expressly recognized that the merged

) could reserva from its wheeling obligations sO much

ity as would be necessary to serve native load (45

) See alse, i vernon v. Southern Californi

No. CV. 83-8127, C.D. Calif, Aug. 30, 1990, PP.

("[r)easonable access does not include that which would har
dison's other customers . . . Edison is not obligated by t
antitrust laws to confer a benefit on Verncn at the expense
its own customers . . . Edison's denial of access to 1ts

transmission system was motivated by a desire to benefit i1ts own
gtomers . .« « ")
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The reasonableness of a native lomd preference is 2180
reflected in the Federal Power Act. Section 217(a) p
no wheeling order may be entered under Sections 210 or
the Commission determines that such order "will not imp
ability of any electric utility affected by the order to
adequate service to its customers."” This provision, whi
binding in a Section 203 case, nevertheless reflects s.Q
legislative approval of priority for native load.
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U's choice, to prefer native load when constraints are
immutable, is fair, and it strikes a reasconable balance between
conflicting interests.

(p) Cost Allocation When NU Can Make Necessary
Upgrades

when the merged company is able to bulld the upgrade, who
pays for it? All parties agree that the costs of building a
"generator lead, a feed from the generating piant hodking up to
the network transmission system" can properly be borne by the
sransmission customer (Tr. 8062-8063). Beyond this, there are
differing vievs,

Those intervencrs who urge that native locad and transmissicon
customers are all the same would "roll in" future upgrade costs
with all other company costs and charge them to everyone as part
of NU's general rate structure. The applicant and a number of
cpposing intervenors disagree. They would allocate the costs of
future needed upgrades according to concepts of responsibility,
put they differ widely over the appropriate standard of
measurement and other detalils.

"Rolling in" of upgrades, while administratively simple,
blends everything and everyone together, and thus ignores any
concept of responsibility. There is nothing inherently impreper
in attempting to allocate costs to those responsible for them,
The Commission, while generally adhering to rolled-in pricing,
does not preclude particularized cost allocations to specific
customers where appropriate. Ustah Power & Light Co., 45 FERC §
61,095 at 61,291, fn. 163 (1988): Public Service Co, of Ind.ana,
51 FERC §q 61,367 at €2,203 (1990), Opinion on Rehearing, 52 FERC
q 61,260 at 61,966 (1990): Northern States Power Co., 52 FERC §
61,123 at 61,543 (1990).

Even the Staff's transmission witness =-- who would abolish
native load priority and "roll in" upgrades to everybody <«= could
not oppose incremental pricing in principle (Tr. 68539). When
asked whether it would be appropriate, "if procedures are
available . . . to efficiently identify which customers cCause
which costs to be incurred, . . . to assign those costs to those
customers,” he stated: "I believe that a fully developed and
supported form of incremental cost pricing is a potential means
of pricing the transmission service" (Tr. 6540).

1f an upgrade is caused by transmission customers, why
should they not pay for it? Conversely, why should an NU retail
ratepayer in Hartford, Connecticut have to pay anything for a
facility used by a Boston utility to wheel power over NU's lines
to Eastern Magsachusetts? Why should the Hartford homeowner
subsidize the Bostonian by so much as even sne mil? Why should
the New Hampshire Commission, for exampl&, authorize an upgrade
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to benefit Massachusetts wheeling customers, if its costs are t¢
be partly borne by New Hampshire ratepayers? Allocating
particular costs to those responsible for them =-- where that can
be done feasibly =-- is fair.  and altogether consistent with the
public interest. As the Commission said in System Energy

, 41 FERC ¢ 61,238 at 61,616 (1%987), “(pirinciples
of fa.rness in ratemaking support the concept that those who are
responsible for the incurrence of costs be the ones who bear
those cost burdens."

For these purposes, NU would use the test articulated by Mr.
e~hnitheis (Ex. 157, p. 40):

The standard that NU uses 1s that the
wheeling customers must make a pro rata
contribution whenever the facilitles would
not have been needed but for the wheeling
transfers across a constrained interface.
This means that NU's native load customers
pay for the new facilities they create the
need for and wheeling customers pay for the
facilities they create the need for.

The Staff and many intervenors believe that this test
improperly loads the scales by creating a presumption in favor of
native load customers arnd against transmission custcmers (Tr.
8118-8119, 8121). They propose a merger tariff which leans the
other way, giving primacy to any transmissiocn agreement which
precedes any "subsequent, incremental firm service to retail
customers of the Company" (Merger Tariff, p. 11). They would
thus create a kind of "seniority system" in which any signed=-on
transpission customer takes pricrity over whatever comes later =~
including NU's own native load growth.

This proposed dichotomy between "old" and "new" native locad
has its own difficulties.?/ The distinction did not receive
close scrutiny during the hearing, and its details were not fully

7/ So far as appears, there is no Commission precedent for such
an approach. When pressed for authority, counsel relied on Order
No. 436 "on the gas side, not the electric side" (Tr. 8127). The
two fields are different and, absent Commission guidance, I
cannot conclude that the machinery for open access on pipeline
systems necessarily warrants imperting a similar regime into the
electric utility business.
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worked out. 8/ NU's Reply Brief (at pp. 35-36) fairly
describes some of the guestions raised by the proposal:

Consider azn NU customer who has lived in
Hartford for 20 years. If he decides he
needs a new larger refrigerator for his
family, is that incremental native load? 1If
yes, how and why is this load distinguishable
for purposes of establishing transmission
access priorities? The same 1s true for a
long-time customer who buys a new, bigger
name ar for the children of a long-time
customer who move(s) across the street to a
new house. When businesses grow and change
locations, their electricity demands grow.

In other cases, a growing business may build

a new more efficient plant that consumes less
electricity. The fact is, no electric system
is designed to calculate and account for all

of these permutations.

But whatever their merits, these efforts to construct cost
allocation approaches which tilt one way or another should all
fail. There is no basis for "presumptions" or other devices
designed to influence the inquiry into how the costs of a
particular facility should be assigned. The analysis should be
even-handed and neutral, Mr. Schultheis' test, construed and
applied that way, is acceptable.

pParticular disputes about responsibility for particular
facilities are for later proceedings. Though this record
contains testimony about "incremental® and "rolled in" and
nerbedded” ratemaking, and talks about economic "efficiency" and
"price signals,” these considerations cannot be meaningfully
addressed in the abstract. We are dealing with unknown costs of
unknown facilities to be built at unknown times in unknown places
for unknown reasons. There is no reason now to attempt TO answer
remote and hypothetical questions about such future disputes.

Future attempts to collect costs for upgrades will, as NU
agrees, invslve rate filings under Section 205 (e.g. Tr. B8079).
As in any rate case, the merged company would have the burden of
proof. Opponents of a proposal would be free to show that cost
responsibility should be distributed in some different way.
There could be a dispute as to the size of the transmission

g/ It was part of a commendable effort to reduce and simplify
the array of requested conditions. This particular aspect
unfortunately did not draw serious attention during the
evidentiary hearing.
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customer's RIO rata share! there could be a dispute over
causation and responsibility, with wheeling customers claiming
that particular upgrade costs were attributable to many factors
and should be spread to all, or apportioned to some. These and
other guestions would be litigated in future proceedings,
involving particularized proposa.s filed under Section 205.

But leaving these individualized guestions for future
proceedings does not mean that the marged company's transmiss.on
customers must face unlimited financial exposure. The record
supports two significant protective limitations.

First, the General Transmission Commitments regquire that the
merged company, prior to contracting, identify those constraints
which it "anticipates reasconably could require the construction
of additional facilities during the term of the wheeling
contract" and "provide its best estimate of the maximum COst toO
that wheeling customer . . . tO remove each identified potential
constraint . . . " (Ex. 178, pp. 5=6).

The company agrees that the facilities identified in the
estimates, will constitute the customer's "maximum exposure"
(Tr. 8188). As explained by NU counsel,

we would think that what our commitment 1S,
at the time transmission is regquested, we
will identify any upgrades that we think may
be necessary to provide that service and that
(we) were limited in the future to those
upgrades . . . [(W)e might identify two
problems up front, but that's it. You pay
for what's identified up front. (Tr. 7264)

Wwhen zsked: "(a) third problem comes along several years later,
you can't bill them for it?," NU counsel agreed, stating:
"(tihat's our tough luck® (I14.)

second, in addition to a facility restriction, the merged
company should also generally be limited to the dollars set out
in the estimate. The company expressed its willingness to be so
bound, if it could be protected agsinst unforeseen future
restraints == @.g., an environmental requirement that all lines
be put under ground (Tr. 7306=7307). That gqualification is
reasonable; NU-PSNH should not be unduly penalized for later
events which could not reasonably have been foreseen.

In situations invelving nuclear plant decommissioning
estimates, the FERC has accepted 2 25% contingency to reflect
unknowns and unplanned occurrences. QS€8, S.4. Syssem Energy
Resources. Ing,, 49 FERC § 61,318 at 62,189, fn. 8 (1989), where
the contingency covers "unplanned-for occurrences (including)
adverse weather impacts, equipment breakdown delays and labor
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strikes, . . . (and) unknown escalation rates fcr labor costs and
radicactive waste disposal costs." That 25% figure is reasonab.e
here for analogous unknown and unplanned-for occurrences related
to future upgrades.

An estimate process $° constructed ~- with limits on the
specific facilities and dollars needed ~- ¢ives the transmission
customers substantial protection. Several witnesses emphasized
the need for assured service and certainty, and these conditions
respond to that need. Final exposure will be limited and Kknown,
a factor which helps to make NU=-PSNH wheeling service a more
availshie and meaningful competitive alternative.

Next, there are arguments about alleged double or triple
billing. For example, suppose NU spends $30 million to remove a
constraint, enabling it to carry the combined loads of a
transmission customer and native load customers. If the
transmission customer's needs "cause" a pro rata share of, say,
$10 million, then that amount can be properly billed
incrementally to the particular transmission customer. The
rexaining $20 million would, under NU's approach, be rolled in to
all NU customers including the transmission customer. That
customer would thus end up paying twice: once for its legitimate
BIo rata incremental responsibility for the facility (the $10
million), and again as part of the universe of those paying the
rest of the facility's costs (the remaining $20 million) on a
relled=-in basis (Tr. 7266). That is unfair., The transmission
custcmer should not be charged for the other $20 million, and the
merged company's tariffs cannot authorize such collections.,

The other double-billing claim has no merit, It involves
NU's collection of what are variously referred to as "base rate"
or "base system" or “"system charges," reflecting the costs of
transmitting electricity over the company's existing system.
Some wheeling customers say that they should not have to pay a
Rrs rata incremental share of an upgrade (the $10 million in the
above example), and also pay the "base" charge. But these
charges do not duplicate each other. The customer's incrementsl
gshare of the upgrade reflects its Rro rata responsibility for the
facility. The "base rate" is an ongoing charge for the use of
the existing system itself. The® wheeling customer unguestionably
Juses that system and ougnt to pay for it. Paying directly for
part of a particular upgrade does not excuse the transpission
customer from paying to use the rest of the system,

Firnally, intervenors and Staff are concerned about the
possibility that non-firm service could "bump" firm transmission
service, During oral argument, the company explained that it
would not bump ficsm for non-firm: "(w)hat Mr., Schulthels has
said is that, once you get firm service from NU . . . . later
economy, non=firm purchases for sales do not take priority over
that., You've got a firm service and you've got the priority”
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(Tr. 8181). This would be 80 even if the economy purchase was
for NU native load customers (ld.) To this extent, therefore,
concerns about priorities for off-system sales disappear.

But rather than "bumping," NU proposes to allocate capacity
for firm service in relationship to "its historical use of its
New York tie=-lines" (Tr. 8182). There would be no "bumping," but
space would be allocated according to this "historical use"
consideration. On its face, this effort weakens the merged
company's vheeling commitment, whatever adjustments are made for
historical use of New York ties can only result in less, not more
transmission capavily. Perhaps t%i3 i3 & reasonab)e balance
between native load and transmission customers. But the
company's briefs do not spell out this "historical/New York"
position with any precision., It certainly is not in the
commitments themselves ‘Ex. 178); nor is it developed in the
cited portion of Mr. Schultheis' testimony (Ex. 123, p. 176,
cited by NU at Tr. 8181). The applicant has not satisfactorily
explained what this limitation means and what it would produce,
and has failed to carry the burden of proving its reasonableness.

(¢) Ten-Year Priority for NU Excess

NU's proposed commitments give the merged company a ten-year
preference for off-system transmission of its Own excess
production. The company explains that because its surplus
capacity is being paid for by native load ratepayers, falirness
demands that it get priority in using its lines to sell off its
own excess production.

staff and most opposing intervenors emphasize the potential
anti-zompetitive overtones of this ten-year priority. Surplus is
a subject over which the merged company will have great control:
and the first ten years happen to cover the period when that
control is most acute. It is undisputed that the merger will, as
its NEPCO supporter recognized, combine "into one entity ceontrol
over the single largast source of gurplus capacity in New England
with control over key transmission facilities necessary to
provide access to alternative sources e o o" (Ex. 261, p. 21).
The Staff's analysis of NU data shows that the extent of such
control will exceed 65% in every year from 1993 through 2000
(Ex. 503, Table 3). During the years 1952 through 1996, when the
total New England surplus capacity is biggest, the merged
company's share will be 51%, 66%, B83%, 91%, and S1% respectively
(3d.)

To give the merged company exclusive rights over these goods
over these years aggravates the merger's potential anti-
competitive impact., The company's desire to move its OwWn excess
could easily operate to displace others. The wvheeling necessary
to alleviate the merger's anti-competitive effects would be
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seriously weakened if NU had a ten-year right to subordinate the
intervencors' concerns to its own.

Nor is the priority necessary. As several witnesses
reasoned, if NU's surplus was priced competitively, it would
sell; if it was not so priced, then the goods should not be
promoted artificially by giving them a priority. Mr. Kahal and
Or. Swan testified: "There is no reason that NU will necessarily
be deprived of using the transmission system to sell its own
existing surplus generation capacity ' '

i ] « « " (Ex. 449, p. 79, emphasis in
oeriginal). Removal of this ten-year priority is necessary in
order to render the tramearction consistent with the public
interest,

Because this priority fails, there is no occasion to address
the subsidiary challenge to NU's apparent attempt to preserve for
itself the rignt to charge transmicsion customers == when it has
used the ten-year priority to pre-empt them. If the Commission
restores the ten-year priority, it may wish to consider this
apparently harsh aspect, which the company may now be willing to
modify (gee, Tr. 7565-7566).

B. Ihe New Hampshire Corridor Proposal

(1) Introduction

The New England Power Co. (NEP) and PSNH have end-to-end
transmission facilities and service areas; PSNH controls access
to northern sources, while NU controls a~zsce to western sources.
The merger would give NU control of bech corridcrs. NEP and all
other southeastern New England utilities could resch northern and
western sources ﬁnly by dealing with the merged conpany.

In these circumstances NEP initially opposed the merger,
while at the saze time seeking to improve its situation through
negotiation with NU. Each side had much to fear from the other.
NEP might have ended up at the mercy of the merged company. NU,
eager to go forward with the merger, was now facing a most
powerful opponent. Hard bargaining between top executives (Mr.
Schultheis for NU and Mr. Bigelow for NEP) ultimately produced
the New Hampshire Corridor Proposal (sometimes referred to as
Corridor or Corridor Proposal), and NEP became a "supporting
intervenor."

Under this Proposal (Ex. 1%54), the two companies effectively
agreed to lease specified portions of their end-to-end
transmission to other New England utilities. Using this
Corridor, a utility otherwise isolated by the merged company's
transmission curtain could obtain iong-term firm access to
northern New England or Canadian sources.
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The proposed service has many attractive features., It will
cperate under cost-based rates, subject to FERC review. NU's
disputed "lost opportunity" or "tie line" charges will not apply.
Service is available in ten-year increments for up to 30 years =--
a limit which easily meets the twenty-year need shown on the
record, Ten-year customers are guaranteed against sustaining any
upgrade costs. The companies agree to make such improvements as
may be necessary, 1in response to NEPOOL members' votes (excluding
their own)., A utility is free to "broker" the service == L.8..
sublease part of its share to anyone else.

That the Corridor Proposal creates benefits and improvements
cannot be seriously questioned. The Eastern REMVEC intervenors,
though seeking to modify the Proposal, acknowledge that if taken
at face value and fully utilized, "it ameliorates anti-
competitive effects . . . " (Br. p. $2). Even the New England
Intervenors and New Brunswick power =~ who argue that the
corridor fails unless strengthened == nonetheless see it 38
making "faverable, necessary changes . . ." (Br. p. 45) and "some
favorable changes to the status quo . . " (Br. p. 2). The
staff's transxzission witness, Mr. Krezanoski, while also seeking
to improve the Corridor Proposal, testified that it and the
Genera) Transmission Commitments

provide some measure of relief t¢ the anti-
competitive effects of this merger . . .
without these meas.res, I believe that
transmission access may have been somewhat
more restricted and supplies of delivered
bulk power in the relevant markets may have
been somewhat more limited (Ex. 601, p. 18).

He went on to recegnize that "[t]o the extent that it guarantees
people certain levels of transmission service, well, then, that
is some improvement® (Tr. 6233). Mr. Lee, Executive Director of
Harvard University's Energy and Environmental Policy Center,
acknowledged that "(w)hen I first heard of this merger, I was
very concerned absut the ability of a utility to control the flow
of power from northern New England to southern New England"” (Tr.
§034-5935). But he changed his mind after reviewing NU's
corridor Proposal and other commitwents because they will result
in "mov({ing) power more expeditiously from northern New England
to southern New England after this merger than you were able tc
under the old policies of Public Service of New Hampshire" (J14.)

The Eastern REMVEC intervencrs say that the Proposal
ameliorates anti-competitive effects only if fully utilized =-- ar
allegedly unclear outcome because of supposed uncertainty about
Central Maine Power's participation (Br. p. 52). There is no
evidence that Central Maine will refuse to participate in
Corridor service. Mr. Bigelow had conversations with an employee
of that company, and "came away with the feeling"” that it was
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worth putting the Corridor Proposal together (Tr., 4558, 43561).
There .s evidence that Central Maine had previously been
responsive to specific reguests for transmission from Canada (Tr.
4712). Moreover, that company participated actively throughout
these proceedings and made no statenment disavowing the Corridor
Proposal. 1In these circumstances, any alleged uncertainty doss
not warrant scuttling either the Corridor Proposal or the merger.

challenges to particular details of the Corridor Proposal
are examined next.

(2) 8Size of the Corridor

The Corridor Proposal makes available as much as 400 MW of
transmission capacity for wheeling across New Hampshire to
southern New England. 32/ That is not an insignificant
allocation. It is enough power to serve the peak demands of
about 400,000 people (Tr. 7624), & number which exceeds the total
of PSNH's ratepayers, and is about eight times the population of
Holyoke. NEP agreed to participate in its part of the end-tc-end
corridor, thus receiving the optiocn to subscribe for half of the
400 MW. The remaining Corridor capacity (at least 200 Mw) 1is
available to southern New England utilities.

Bangor Hydro, the Maine Commissicn, and the Vermont
agencies, say that the Corridor Proposal should be expanded to
nehe amount available which was uncommitted prior to the merger,"
a capacity of 740 MW over PSNH's lines. But regquiring the merged
company to lease out all of PSNH's pre-merger availability would
leave no room for expanded transmission over NU/PSNH's own lines.
There is no legitimate reason to force NEP to turnover twice what
it wanted to == merely because PSNH had a certain pre-merger
capacity. The Corridor size reflects NU's view as to the most
that it could dedicate without penalizing PSNH's future native
load.

CoM/Electric compl2ins that its Corridor share 1s already
subsumed by an existing contract involving Canadian power from
Pt. LePreau. Mr. Sayer said: Mthe Corridor Plan gives

COM/Electric the option to purchase . . . 26 MW which is one (1)
MW in excess of its current Pt. lLePreau purchase . . ." (Ex. 534,
p. 18). But, the Pt. LePreau contract expires in October of 1981

(1d.) Moreover, as set out in the Corridor Proposal itself, all
existing transmission obligations from Pt. LePreau to
COM/Electric and others do not extend beyond October 31, 1995

9/ A total of 40 MW were made available as a separate matter to
vermont utilities, and 12 MW vere allocated to UNITIL and the New
Hampshire Cooperative.
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Other attacks on Corridor site == that NU deliberately
understated its own native load share in order to reduce the
universe to be divided with NEP, and that NEP took more of that
universe than it should have =-- are really challenges to th
bargaining process itself. On this Treco rd, there 1is no reascn
plunge into the negotiations and take them apart.

_ach company was adverse to the other. NU wvanted eager.
o forward with a merger which will bring substantial benefits
ite ratepayers and stockholders. NEP, a powerful New England
utility (the only company big enough to have veto power in
NEPOOL), was out to defeat the acguisition because of its ant
competitive overtones. Each was represented by senior officers
who were knowledgeable, experienced, articulate, and deeply
to their companies. There is every reason to believe "at
NU=NEP negotiations were arm's length bargaining sessi
two adversaries.

NU's motivation to shrink th iniverse was balanced
desire to expand it -- as a safeguard against the anti-
competitive effects which brought NEP to the bargaining tab.e.
The result was the product cof these two conflicting aims.
rgize" outcome of these talks is consistent with some other
evidence l0/; fairly re’ .cts a process in which both sides
were giving up something and getting something; and
ungquestionably produces greater potential for wheeling power
Canada and Maine to southern New England than ever existed
before. 1If Corridor expansion is needed, then NU has agreed
conduc ssary studies, and to undertake feasible constru
where te financial commitments are made (Ex. 154,
107 E . 162). Meanwhile the General Transmission
comm: as nodified in this de ision, will also be 1in
effe- sidering all of the circumstances, the Corrider's
size - sh for the peak de*a~*s of 400,000 people == i8
reasotia. .

ol
iNe

5;; citations in New Hampshire
P's Initial Brief, p. 11l.
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Access for Northern Utilities and NUGs

Many intervenors (New Brunswick Power, Bangor Hydro,
tes, and Principal New England Intervenors) urge that the
rider Proposal, now open only to utilities in Massachusetts
hode Island and Connecticut, be modified sc that Vermont and
Maine utilities cculd be eligible to subscribe (Condition
"Bangor 1"). The record supports such a condition., Northern
England is the most likely location for future NUG developers.
Failure to includ= ~arthern utilities could leave them without
assurance of way ‘ring locally-produced power to southern New
England markets (..., Exs. 479, p. 16; 449, pp. 71=76).
Moreover, Southern utilities (for whose benefit the proposal was
designed) may also be sellers, as Mr. Bigelow recognized (Tr.
$610-4611). In that event, the northern buyer has legitimate
interests in Cerridor transmission. More competition for the

Four

.
ale
Sor

»

New

-

movement of goods can only benefit the public. A northern
utility who wants to price goods more attractively by seeking t
use the Corridor -~ whether as a buyer or seller «=- should have
that opportunity. Northern utilitiles are jJust as threatened by
the merger's transmission curtain as southern ones. The merger
cuts each off from the other. Finally, NU itself acknowledged
that opening the Corridor to northerners "doesn't cost us any
more money or make any difference to us" (Tr. 7610): there is no
persuasive reason not to do so.

-
»)

The intervenor-Staff proposal would require NU to provide

rridor service == indeed all wheeling == to "qualifying
ilitias and independent power producers," as well as utilities
rger Tariff, p. 1). This requested expansion fails under the
mmission's decision in Utah Power & Light CO., 47 FERC §q 61,209
61,739-61,742 (1989), holding that qualifying facilities were
operly excluded, while only those independent power producers
tting with the definition of "utility" were properly included.
the Corridor service will be open to

utilities, including those independent power producers who so
qual.fy. AL/

oM D O

(4) Alleged "Market Allocation"

Eastern REMVEC Intervenors portray the Corridor Proposal as
a "market allocation® agreement (Br. p. 51). This claim is
without merit. The settlement between these end-to-end
adversaries has no comparison with horizontal market allocation

ll/ The Commission's comments in Utah (at 61,742) abovt not
nrescribing "a generic approach to future merger proceedings"”
apparently applied to the independent power producers' exclusion
from a transitional teériff -- a problem not present in the
instant case. For this reason, I must follow Utah,
notwithstanding the NUGs argument for inclusion,
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agreements between competitors. Jee, ¢ Kalinowski, AntitIuss

L 1lati (196C), Chapter 6F, "Horizontal Market
Division." PSNH and NEP do not compete with each other to
deliver power from Maine to southern New England. They could not
divide up common territory or customers even if they wanted to,
Nor does the Corridor Proposal reflect an effort of NU or NEP to
keep someone else out of the market. If anything, it cpens to
competitors an area which otherwise could have been closed,
Finally there is no basis for imputing any collusive conduct
hnere; as stated, the facts are entirely consistent with hard-
fought arm's length pargaining.

() The Ten-Year Increments

As noted, Corridor service will be available in ten-year
increments, with a maximum of thirty years. That "[b)ulk power
contracts in New England can be for as short as one day (Ex. 12
p. 80) does not mean that the Corridor must necessarily be
offered in one-day periocas. To require NU and NEP to offer one
day's worth of service would inject day-to-day uncertainty and
unpredictability for both companies. There is particularly no
basis for regquiring NEP to subject itself to such instability.
That company is not here s2eking merger approval, but 1is indeed
trying to protect itself against the merger's anti-competitive
conseguences. To require NEP, in such a context, to keep cpen a
portion of its lines to all takers on a day-to-day basis 1s too
great a price to pay for having chosen to participate in the
Proposal.

-
v

Those who want to use the Corridor on a short-term basis
can, of course, do so under the “rokering provisions. There 1s
nothing to prevent buyers oI sellers from entering into a ten-
year lease on the Corridor, a'd then effectively "sub-lease"
rights for any shorter time per.od. Finally, the General
Transmission Commitments, which (ffer potential wheeling for
short-term periods, are fully ava lable over the non=Corridor
portion of PSNH's facil ties.

As to long-term use, the Corridor Proposal allows twenty-
year subscribers to extend another ten years ~- for thirty years
total, That is more than enough. As explaimed SupTX in the
context of the general wheeling commitments, the record shows a
twenty-year need.

The Corridor Proposal's provisions for firm service, like
the ten-year increments, reflect NU's and NEP's reasonable need
for certainty. They have agreed to nand over to others 452 MW of
their own capacity for between ten and thirty years, and have a
right to rely on firm reservations of Corridor capacity. Parties
needing non-firm service can broker or purchase capacity on
ghort-term or non-firm bases from subscribers. They can use the
General Transmissicn Commitments as modified here. A reasocnably
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long period for subscription of firm service, tied to
Jarestricted brokering, strikes a fair balance of the
uhcertainties invelved,

Some intervenors argue that taking a ten-year subscription
with the hope of brokering part of it presents @ substantial
risk., 1If such a company cannot obtain "sub-lessees"” for the
unused portion, state regulators pight disallow recovery of the
costs which the "lessee" has to pay to NU and NEP. gach a resu.t
could vitiate the Corridor Propesal and thus, the alrgument runs,
leave the merged company's competitive power unchecked.

0f course it is possible that the Corridor could be
undersubscribed. No one can guarantee the future. But
hypothetical state commission hestility to assumed bookerage
failures was nowhere crystallized in the testimony or Views of
the state commissions in this case., Mandating short-term
corridor service for these reasons would give too much weight to
speculation and is not varranted by this record.

(6) Emergency Allocation and Native Load Priority

New England Intervenors and Staff take issue with the
provision at I.€ of the Corridor Proposal, which states,
"rrieliability of service [under emergency conditions) te NU/NH
and NEP native loads shall continue to have first priority in the
use of the transmission facilities involved hereunder." 1In the
event of an emergency, non=NU/non-NEP service on the Corrider
will be determined according to NEPEX operating rules (Ex. 154,
p. 4).

Many intervenors and the Staff now urge a Corridor Proposal
condition designed to put "everybody's native load in the same
boat for purposes of reliability® (Tr. 7655). That, among other
things, is done in Core Condition 6, para. 1, supported by
Principal Intervenors, Staff and others. That condition, ngs
oppesed by NEP, states:

1. NU Companies and NEP further agree that
such service shall not be subject to
limitation or interruption except for
emargency conditions or as otherwise agreed
to pursuant to NEPEX operating rules.
Reliability of service to native loads of all
entities provided service under the
provisions of this proposal shall be equal,
except to the extent that contracts in
existence on or before January 8, 1950 of NU
Companies and NEP require,

This provision is fair and equiteble. NEP, as noted, does
not “wject to it (Tr 7658,. NU was concerned about possible



43

future problems if NEPEX were not allocating capacity (Tr. 7684 .
A$ intervenors pointed out, the parties can always come back ana
ask the commission to modify the condition if NEPEX disscolves, or
other particular problams arise (7Tr. 7659-60). Core Conditicen €,
para.l, is adopted, without prejudice to the right of any
subscriber, NU/NH, or NEP to seex specific relief from the
Commission for any problem arising from these emergency
procedures.

(7) Eatension of Time to Elect subscription

The subscription period in the proposal reguires "binding
responses shall be due three (3) months after the date of the
Initial Offering," and "NEP and NU/NH's obligations to continue
to offer the service as provided aforesaid shall terminate as of
November 1, 19%s" (Ex. 154, pp. 2, 5). It is NU's position that
this is enough time for utilities to decide.

Intervencrs and Staff propose an extension of this cption
date to May 1, 1995 (Core Condition 6, para. 2). This is the
same date NU itself agreed to in its Settlement with Verment
Utilities (Ex., 123+T, p. 4! Tr. 2541). NEP does not oppose this
extension. NEP I.B, at 25. Core Condition 6, para. 2, 1§
accepted as a condition.

(8) Charges for New Facilities

New England Intervencors, Eastern REMVIC and others assert
that the procedural machinery concerning new facilities is too
vague., Section Il of the Corridor Proposal sets out the parties’
commitments regarding new facilities, including feasibility
studies and an appeals procedure. Expansion of interfaces is
subject to request by NEPOOL members (with NU and NEP not
voting), and a refusal to build is, upon a similar vote, subject
to arbitration. This language, which places checks and balances
in the hands of other NEPOOL members, is sufficient for these
purposes. Alleged abuses of the Corridoer Proposal procedures,
like violations of any conditions rr vired here, would be subject
to FERC complaint procedures.

(9) Conflict Override

Intervenors propose an "override" condition, whereby all
differa~c.s between the Corridor Proposal and other merger
conditions would be resolved in favor of the latter (Condition
6). NEP resists this condition which would effectively
substitute NU's Gersral Commitments, as modified, for the
Corridor Proposal. Such an outcome destroys what had been
pargained for. NEP is certainly not here seeking merger
approval, and, indeed, would not be unhappy if the whole
transaction fell through (Tr. 47%1). Nor is NEP rigidly opposing
any change; it has acceded to intervenor-sough¢ modifications.
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NEP carefully negotiated & Proposal which satisfies its concerrns
and which dedicates a portion of its own lines tO open access oy
others. This non-merging company should not be forced to adept

conditions formulated to ameliorate the anti-competitive .impacts
of scmecne else's acguisition,

The Corridor Proposal's terms can, of course, be examined by
all concerned as part of a NEPOOL-sponsored Regional Transmiss.con
Arrangement, If changes are necessary, they can be addressed .n
that overall context.

10) Mascellaneous

Other challenges to the Proposal have been considered and
reiected. As explained, RuRI3, the Proposal is the product of
arnz's length bargaining, and significantly improves northe=soutr
cransmission access in New England., For these reasons, it is
largely adopted here, subject only to those changes with which NU
or NEP agreed, or are othervise essential to alleviate the
merger's anti-competitive aspects.

C. Qther Conditions
(1) Regional Transmission Arrangement

The concept of a Regional Transmission Arrangement
(sometimes referred to as "RTAY) envisions a NEPOOL-sponsored and
administered all-New England solution to the region's
transmission problems. This regional approach was supported by a
wide array of interests, and vas oppcsed by no one in the case.
Among those endorsing the concept of a NEPOOL~sponscored regional
approach are: the applicant; New England Power Company: State of
New Hampshire and New Hampshire PUC: the Principal Eastern REMVEC
Intervenors; the Principal New England Intervenors: the Four
States (governmental entities from Maine, Massachusetts, Rhode
Island, and Vermont); and the Commission Staff.

As explained by Dr. Vell, Chief Econcmist for the New
Hampcohirs Commission, the regional approach has been discussed
and examined over a period of several years by many state
cfficials, by the Pover Committee of the New Englang Governors'
Conference, by a Task Force formed under that Committee, and by
NEPOOL itself (Ex. 227, pp. 16-20). Most recently the Task Force
and NEPOOL were reviewing a draft proposal circulated by
Commissioner Tisrnmey of Massachusetts, only to have that analys.s
suspended because of the pendency of the instant merger
proceedings.

An idea that has that much appeal %o such a diverse group
obviously warrants the most serious considaration, This merger
proceeding is not (and cannot be) the vehicle for actually
adopting a regional transmission arrangement., But that does not
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mean that it disappears from this case. Such an arrargement .S
the focus ©f & condition sought by aOst intervencrs and the
staff: a NEPOOLe-sponsored RTA, which, when approved by the
commission, would replace the "merger tariff" they now urge., 7The
subyect of a regional arrangement was addressed by several
vitnesses. Mr, Schultheis himself said: "rilt is imperative
that LYANSDISSLION ACCESS iSBUEs in New England be addressed and
resclved on a regional basis" (Ex. 123, p. 383), and pledged NU
"to help develop & regional transmission access plan, such as the
Tierney proposal . . " in order to promote competition (Ex. 42
p. 19%). The company also agreed, as vart of its General
Transpission Commitments, to "support all responsible efforts to
develop and implement & New England regional program Concerning
access to and payment for wheeling services on existing and new
transmission facilities® (Ex. 178).

Review of this merger proposal for its consistency with the
public interest cannot ignore that whigh the company itself has
addressed as “impperative." Section 202(b) refers explicitly tc¢
regquiring "coordination in the public interest." The nesd for,
and merit in, the regional approach is undisputed; it has
videspread support and no opposition., 1In these circumstances,
the merged company can hardly complain about a condition which
reguires it to do what it said it would do to facilitate what .t
regards as imperative.

within six months following consummation of the merger, NU
shall submit to NEPOOL for its consideration, a draft proposed
Regional Transmission Arrangemen.. prepared after consultation
vith NEPOOL members, state regulatory bodies, and other potential
transmission customers.

(2) NEPOOL Voting

Action of the NEPOOL Management Committee can, under the
NEPOOL agreement, be defeated in two ways: (a) by any two
pembers with 15% of the veting power, or (b) by any one member
with 25% of the voting pover., The present controversy is about
the one member 25% rule. As matters stand today (pre-merger),
NU, while close to veto power, does not have it. A merged NU-
PEWI, on the other hand, will have 29V voting power and an
effective veto within the Mans iement Committee.

The FPC's original approval of NEPOOL expressly envisioned a
veto, which NU then had, but later lost. Such veto was never
used by MU: NEPCO, which now holds such power, has also never
used it (Tr. 4755-4758). Buil that was before the merger. Now
the smaller companies are confronting NU~PSNH, with a
"eransmission curtain® effectively isolating them, while also
controlling surplus capacity. Pointing te prior difficulties in
negotiations for transmission access (gee, summary of evidence a“t
pp. 4)-44 of the Eastein REMVEC Intervencrs' Brief), they argue
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that the totality of the merger picture, coupled with potential
veto of their proposals in NEPOOL, gives the mergec company toc
puch pover.

Intervencors and Staff suggest "Condition 7," which would
restrict the meryged company from using its veto power == but only
in the situation where the issue before the Management Committee
is a proposed amendment concerning the company's voting strengtn.
The subject of NU's NEPOOL voting power is certainly reachable
here. 1Indeed, the company itself has agreed to at least two such
NEPOOL voting restrictions in the dispute resolution provisions
of the Corridor Proposal (Ex. 154, p. 8). The intervencrs'
reiatively narrov suggestion, as refined below, will provide scome
valuable assurance to all NEPOOL members, and will help make the
transaction consistent with the public interest.

The condition would restrict the merged company's veto gQnly
in the situation where all other NEPOOL members fhemselves voted
to restrict the merged company's voting etrength en the
Managemant Committee., During oral argument, the company == while
cbyecting to any restriction -- made several well-focused
criticisms of the proposed voting restriction. Many of those
points have merit, and are addressed next.

First, the proposal has no floor, and could allow other
members to reduce NU-PSNH's Management Committee vote to, say,
core percent. NU now has 2).5% voting strength (Tr. 7283-7284).
The condition should not therefore be utilized to reduce NU-
PSNH's Management Committee voting strength below 23.5%.

Second, the condition shall not be construed to prevent the
merged company from engaging in any form of advocacy intended to
cause other NEPOOL members to vote any way on any matter.

Third, the condition applies sclely to the merged company's
voting power on the Management Committee, and not its vote or its
povers elsewhere in NEPOOL.

Fourth, the condition does not in any way alter the existing
two company 15% rule. The merged company, plus one other, can
veto anything in the Managemsent Comnittee.

Fifth, the condition dces not alter whatever Management
Committee voting strength NU would otherwise have in voting on
any proposal concerning a Regional Transmission Arrangement, If
it otherwise would be entitled to 25% of the Management Committee
vote, it could obviously veto such an Arrangement,

Sixth, any alteration of the merged company's Management
Committee voting strength must be filed with the FERC, where it
will be fully reviewvable under Section 208,
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Finally, as the company and New Hampshire peint out, tha
proposal has no time dimension. To require the merged company to
Operate forever under a threat creates uncertainties which are
unwise for all concerned. Scme limit is necessary. The NEPOOL
agreement itself suggests a framework: Section 10.4(ii) provides
& maximum ninety-day period for the Management Committee to
conplete its congideration of "any new or materially changed plan
for any other action to be taken by it which may have a
significant effect . . . ." A ninety-day periocd, sufficient for
considering significant cperauing changes, should also suffice
for considering vhether to propose the relevant \voting change.
The condition's restriction on the merged company's veto power
shall thersicre apply only (v e voting change proposal submitted
to the Management Committee within ninety days following
consummation of the merger. Presumably, the Management Committee
would, in turn, complete its consideration of any such proposal
within ninety days of its submission.

Some intervenors would preclude the merged company's veto
"on matters substantially affecting the competitive market,"
(Condition 9). This proposal cuts too broadly, would invite
endless disputes about whether & particular matter does or does
not "substantially affect the competitive markez" and .is denied.

(3) New Mampshire Electric Cooperative

(a) This company seeks particular relief
concerning an on-going dispute with PSNH about underlying
Seabrook-related agreements (Condition 1). This dispute between
New Hampshire parties is local in nature, involves essentially
intra-state matters, and is being pressed before the New
Hampshire Commission and the New Hampshire state courts. That 'V
now controls PSNH's litigation positions in the controversy doe:
not somehow convert the dispute into a merger-related ore. 7The
controversy is before New Hampshire tribunals, and that is where
it belongs. The Coop's requested condition as to the Seabrook-
related agreements is denied,

(b) Reduced to essentials, Condition 2 addresses
the relationship betveen the merged company and the Coop as a TLU
(Transmission Dependent Utility). Effects of the merger on TDUs
are discussed below at section III(C)(6)). I see nothing in the
Coop's situation that so distinguishes it from the other TDUs to
warrant different treatment. The Coop will, of course, share in
the protections generally accorded to the TDUs, infra.

Condition 2 is denied.

(¢) The Coop's condition 3 has no direct link to
the merger, but apparently invokes old difficulties as a basis
for now strengthening its ability to compete with the merged
company. Such conditions have no place here. 288, Sguthern
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conditions: he appointment of an ombudsman; a regquirement that
NU "spi f£" {ts transnmission facilities tO & separate Compar

a divestiture by NU of its subsidiary, the Holyoke wWater Powe!
of. and a prohibition on NU's cc¢ Ning any Helyoke real
estate sales Or leases On electricity purchasing requirements

a) The ombudsman proposal has much
As explained by the Administrative C:rfcreu‘e of
(in the governmental context) an ombudsman 1s! me s
iNQUiring xrtc certain grievances about administrative act
lures to act and, in suitable cases, to© c'xt;:;zc or to ma
ommendat Jcns concerning future official
Recomnmendation $0=2, June 7, 1990 (1 kY.P. G ¢ BN
persons have operated successfully at local, state, and fede:
governmental levels: have succeeded in colleges and univers.t
have been recommended for general use 1n the Corporate wor.d
have been favorably used by at least one natural gas

company.il
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An ombudsman appointed by the merged company would be a
valuable asset. As Holycke points out. NU's past transmiss
policies did produce criticisms from *“hote who wvere (or want
be) customers. In the post-merger world he company will
the first time, provide transmission service by tariff, not
individual negotiation. But the newv service may well gener
its own complaints. The merged company == with vast power
transnission and contreol of surplus pover =-=- must offer viab.
vheeling service in order to alleviate potential anti-comper

consegquences. The presence of an ombudsman cgn help to secu
that goal.
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The company sees the appointment of such a person as an
jeplicit ¢riticism of ite own management. This reaction, wr
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12/ Verkuil, "The Ombudsman and the Limits of the Advers
System,™ 75 Col. L. Rev. 845 (1975 "The Case for the C
Ombudsman,™ Legal Tines, Auqust 7, 1889: "GCas Executi ves'
Captive Customers,”™ Public Utilities Fortnightly,
p. 79.
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understandable, is not & valid basis for rejecting the proposa..
The appointment of an ombudsman is not intended as a "sglap in the
face." There is no doubt that NU's managers, some of whom I have
seen and heard at length, have ei.sctively and honestly run the
company in the best interest of its ratepayers and stockholders.

But every business, no patter how well run, can trigger sonme
dissatisfied customers. The ombudsman can help the company,
while posing minimal difficulty for it. The perscn (as proposed)
vould be chosen solely by the company, not by customers or the
governnent., The only reguirement .s that he or she be a nen-
epployee with experience in bulk power matters. Compensation
vould be set by the company. The arrangement could be full-time
or partetime, as circumstances varrant., The regquirement would be
in effect only for the first five years after the merger. As
podified L3/, I adopt Holyoke's "Ombudsman" condition as
“appropriate to secure maintenance of adeguate service' (Sec.
203(b)).

The ombudsman is not the only avenue for dissatisfied
customers. The Commission's Enforcement Task Force maintains a
"hotline" (telephone 202~208-13%0) through which complaints can
be received. The agency's Enforcement lawyers share the phone
duty, and assist complainants by attempting to rescolve
comtroversies. A4/ S48 ALSS, Anerada Hess Pipeline SQIrs.. 59
FERC § 61,266 (1990), approving the use of alternative forms of
dispute resclution., Formal complaint proceedings and
adjudication also play a key role, particularly where the dispute
is significant or complex and involves the need to sort out
conflicting factual versioens. LI, Secztion 582 of the
"Administrative Dispute Resolution Act" (P.L. 101-882),
recognizing that informal dispute resolution may well be
inappropriate in sone Cases.

(b) Spinning off transportation assets to a new
COrporation seems & serious and difficult step, which produces
relatively little in return. Holycke says that & separate
transpission corporation will enhance the Commission's ability to
find out what will be going on =+ to give the FERC a "handle to
enforce” conditions (Tr. 8022). The Commission's Enforcenent
staff 4{d not intervens to suppurt such relief, and the triasl
staff takes no pesition on it. There is no evidence of any prior
FERC ditticult{ vith allegedly "shielded" dealings which need to
be more "visible" (Holyoke Br. p. 8; Tr, 8025). Moreover, NU

12/ The regquested reguirement for annual reports to the
Commission is unnecessary. A decision about publishing a report
or reports should rest within the ditcretion of the ombudsman,

14/ Gee, "Informal Dispute Resolution working Quickly,
F:ifectively," ZThe [EERC) Chronicie, Nov./Dec. 1980, pp. 1, i1,
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counsel represents that this spin-off poses lejal, financial and
practical problems involving various state agencies, the FERC,
the Bankruptcy Reorganization Plan, the NU bond indenture
agreenment, and financing arrangements -« all of which could
burden the company with substantial costs (Tr. €025-8028). Fer
all these reascns, the "spine-off" condition is rejected.

(€) ivestiture of Holyoke Water Power Company's
retail business is & drastic remedy, wholly uncallede~for by
anything in this record. Insofar as the City of Holyoke seeks to
polster its owrn competitive posture, the effort does not belong
in somecne else's merger case. (f., Sguthern Pacific
sransportation Go. v, ICS, 736 F.2d4 708, 722 (D.C. Cir. 1984),
cert. genied, 46% U.5, 1208 (198%), The City is covered by the
protection given the TDUs, and is entitled to no more in this
regard. This condition is rejected.

(d) During the hearings, NU made a commitment
that it "will not condition the sale or lease of real property in
the City of Holyoke, Massachusetts on the requirement that the
buyer or lessee also purchase electricity from an NU company"
(Tr. 3794=3798%). This continuing commitment will apply to any
existing lease of Holyoke Water Power Co. (1d.) NU does not
oppose a merger condition embodying this commitment (Tr. B0483),
and it is hereby adopted. The City's reguest for even broader
rel.ef, reguiring notification concerning alleged past
agreements, is unnecessary. Save for one lease, there is no
evidence of any other on-~going land electricity arrangement.
Within thirty days after consummation of the merger, NU will
notify thet lesses that the relationship (if any) between the
lease and electricity purchases no longer exists.

() CMEEC

By its filing of November 10, 1§50, Connecticut Municipal
Electric Energy Cooperative (CMEEC) withdrew its Statement of
Conditions, earlier filed in this proceeding. CMEEC represents
that it has now "executed an amended and restated Transmission
Service Agreement ("TSA™) that settles CMEEC's concerns relating
to NU's proposed acquisition of PSNH" (Notice of withdrawal, pp.
1+2). A copy of that Agreemert was attached to the withdrawal.
There is no need for further reviev of CMEEC's position in this
case. Post-merger relationships between NU and CMEEC shall be
governed by the above Agreement.

(6) TDUs

The Transmission Dependent Utilities (TDUs) are "entirely
dependent on NU cor PSNH for their bulk power transmission needs"
(TDU Br. p. 3). These companies (most of vhich invelve municipal
ownership) are not big enough to owr or construct sufficient
generation to meet their loads. As their prief states, they "are
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physically unable to engage in ALY pulk power transaction withou
using the NU or PSNH transmission systems. Absent economic
access to NU's or PSNH's transmission facilities, the TDU cannct
survive as an independent entity" (Br. p. 4). The TOUs compete
with NU and PSNH in the wholesale bulk power market: each TDU,
1ike NU/PSNH, seeks out attractive sources of supply. TDUs thus
vare in the uneasy position of having their only source of
essential transmission service in the hands of their principal
competitor" (Br. p. 10). These small companies, uniguely
vulnerable to possible anti-competitive conduct, are entitled to
some measure of protective assurance regarding NU-PSNH's pcost

merger conduct,

They seek a tariff "which provides each such TDU access tO
the NU transmission system with rights to the use of that systenm
eguivalent to those exercised by NU itself at a cost egquivalent
to that incurred by NU itself for comparable service and usage"
(Condition 10). This condition would give the TDU's a higher
status than they had before the merger. The TDUs stood in
NU/PENH's shoes, as alter egos of those companies, and there .S
no reason winy the merger should be the occasicn for such a
transformation. Condition 10 is denied.

TDUs can obtain protection with something less drastic.

They have longstanding relationships with NU and PSNH which allo

them to meet their obligations. The Commission, responding to

concerns about NU/PSNH's post-merger treatment of pre-existing

contracts, has already stated: "[t)he acquisition will have no
effect on existing contracts . . . [(t)he Commission will review
any contract modification when filed, We need not address the

matter in this hearing®™ (50 FERC § 61,266 at 61,836 (1990)).

Considering that statement, and the existence of ongoing
negotiations between NU and the TDUs, 15/ it would be prudent
for present purposes simply to maintain the status guo, == the
situation which the Commission's order envisions. All rates,
terms and conditions of NU=PSNH transmission service to the TOUs
in effect on this date shall, therefore, be maintained after the
merger, unless and until changes are either agreed upon by the
merged company and the TDUs, or authorized by the Commissicon.

IV. RATE IBBUES

A. ZIranspission Rates of the Merged company

Certain intervenors and the Staff see this proceeding as an
appropriate vehicle for litigating the actual transmission rates

15/ See letter of December 5, 1950 from Mr. Adragna to me (cCOopYy
to all counsel).

>
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to be charged by the merged company (§ee, Briefs of Listed
Fourteen Intervenors and of the Staff). NU resists these
efforts, arguing that this merger case need not and should not be
expanded to embrace a transmission rate proceeding.

It is settled that the "scope of the inquiry" is among the
"housekeeping details addressed to the discretion of the agency
., " (Cisy of san Antenio v, CAB, 374 F.2d 326, 329 (D.C. Cir.

19671). See, Bichmond Power & Laght v. FERC, 574 F.2d 610, 624
(D.C. Cir. 1978) (FERC's "wide leeway" in controlling its calendar
can sustain deferral of issues for A separate proceeding). The

question, therefore, is whether the Commission intendsd to acdd 2
rransmission rata case to the instant proceedings.

Those who say yes point to a sentence in the hearing order
which directed the parties to address whether the "price and non-
price terms" of the company's transmis on commitments would be
sufficient to mitigate its post-merger market power (50 FERC
q 61,266 at 61,8125). This mention of "price terms" does not
mandate a transmission rate case. The Commission's comment
appeared in a lengthy discussicn wmich described the commitments
as a "point of departure" for examining market power problems,
(1d.) The agency's focus was on the merged company's power, not
pricing details.

By contrast, the sanme order shows that when the Commiss.cn
wants to institute a rate case, it says so in plain English.

. & public hearing shall be held for the
purpose of determining whether the preoposed
merger of PSNH and Northeast is consistent
with the public interest: and whether the
rates. terms and conditions of the Seabrook
Power Contract, the Sharing Agreement and the
Capacity Interchange Agreements aAre Just.

and in the public interest (50
FERC at 61,840-61,84); emphasis added).

The orders on rehearing and granting clarification also included
explicit language confirming the requirement for rate proceedings
involving the Seabrook Power contract (51 FERC at 61,485 52 FERC
at 61,210). The absence of any such direction concerning
transmission rates == anywhere in the three orders governing th.s
case =-- further demonstrates that the sentence relied upon by
intervenors was not intended to create a second rate case.

This reading is consistent with prior Commission practice
See, Utah Power & Light Co,, 45 FERC § 61,095 at 61,298 (1988)
(rates should not be developed in context of a Section 203 merger
proceeding) ; Southern California Edison Co., 47 FERC § 61,196 at
61,673 (1989) (following Uiah, and rejecting request that the
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hearing embrace "the rates ‘or Transmission services following
the merger").

Finally, the Commission's hearing and rehearing erders spcre
repeatedly and exphatically about the need to expedite this
proceeding (50 FERC § 61,266 at 61,634, 61,029-61,840; 51 FERC
§ 61,177 at 61,485-61,487), These orders require an initial
decision by December 31, 1990, if not sooner. These comments
requiring expadition confirm the view that the agency did not
intend silently to create still another rate case in the context
of this merger proceeding.

. wWhether NU's Rate Schedule Filings Are Jusi and
. Reascnablie

-

(1) The Untouchable "Package" Theory

NU made certain rate filings connected with the merger.
These include the Seabrook Power Contract (cencerning purchase of
output from the Seabrook nuclear plant), and the Capacity
Interchange Agreements (dealing with NU's ana PSNK's rights to
get power from each other). Aspects of these contracts are
challenged by the Staff, NU and its SUpporters resist the
Staff's attacks. They argue s & threshold matter that because
the agreements are part of an integrated Reorganization Plan,
negotiated and approved by all concerned, the Staff may not take
that "package" apart and alter any of its details.

This "package" defense ignores the Commission's orders. 7The
commission directed a public hearing "for the purpose of
determining . . . whether the rates, terms, and conditions ¢f the
Seabrock Power Contract . . . and the Capacity Interchange
Agreements are just, reasonable and in the public interest . . ."
(50 FERC at 61,841). Nothing in that order (or in the later
orders) suggests & limitation to the "package." The hearing
order spoke broadly about the Seabrook contract: "[flurther our
review indicates that the Seabrook Power Contract may be unjust
and unreasonable. Accordingly, we will set the Seabroock Fower
contract for hearing®™ (ld.) Because that contract was not the
product of arm's length bargaining, "(w)e therefore will
carefully serutinize (its) rates, terms and comditioms . . . “
(50 FERC at 61,839).

On rehearing, the Commission rejected a request that it fing
the Seabrook contract rates just and reasonable without a hear.irng
because they were part of the approved plan (51 FERC at 61,481~
61,482, 61,464=61,485). In & July order granting clarification,
the Commission again rejected the "package" defense, and made
clear that a particular aspect of the Seabrook contract vas
indeed being set for hearing (52 FERC § 61,046), 0f course,
rates must be examined as a whole -- for their “"end rTesult" == in
determining whether they are just and reasonable (Jersey Censra.
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: plighs Co. v, FERC, 810 F.2d4 1168, 11777 (D.C. Cir.
1987, ., But that does 7ot render their individual parts .immune
from the careful scrutiny which the Commission orders explicit.y
required. The Staff's challenges must be examined.

'2) The Seabrcocok Power Contract
(a) Rate of Return

(i) The return on eguity in the Seabrook
power Cont:act is 13.75%. The Seabrook agreement is a life-of~
the~unit puwer centract under which North Atlantic Energy Corp.
(NAEC), & rew NU subsidiary, will take over PSNH's interest .n
ceabrock, NAEC will then sell its share of Seabrook's capacity
and energy to PSNH. The contract allows for rate base treatment
of only $700 aillion of PSNH'S $2.9 billion original investment
in Seabrook. For the first ten years the return on equity for
NAEC is fixed at 13.75%, regardiess of any change in capitel
parkets. After the tenth year, NAEC's return will equal the
average of the returns approved by the Commission for certain
cther single-unit, nuclear generating conpanies in New England.
(Ex. 9, pp. 28-29; Ex. 14, pp. 15,17: Ex. 239, p. 14) .

The Staff recommends a return of 13.1%. Its witness, Ms.
watson, presented an independent analysis for determining a rate
of return under the Seabrook Power Contract, using the Discountecd
cash Flow (DCF) methodology and testing that result by a
comparable risk analysis. She calculated a proposed Seabrock
return by first using NU as a “"proxy" for NAEC and calculating
what NU's return ought to be. She determined that a reasonable
range for NU would be 11.61% to 11.55%, and recommended a return
near the top of that range (13.5%). She then made a downward
sdjustment of 0.4% because she believed that the Seabrook
Contract protections (the cost of service formula tariff and a
guaranteed purchaser) made NAEC less risky than NU.

staf{ has attempted to comply with the Commission's general
approach to rate of return: a DCF study assuming NU's validity
as & proxy for NAEC and a comparison with returns of analogous
companies. But the attempt to show that NAEC is less risky than
KU is not comvimcing. NAEC's single asset, Sedbrook, is @
controversial and troubled nuclear plant which was a major factor
in causing the bankruptcy. NAEC's bond ratings, projected into
the future, reflect a greater risk than NU's present ratings. in
addition, although electric utilities generally need pre-tax
earnings equal to twice their total debt interest for purpcses of
issuing new debt (Tr. 6699), NAEC, under Staff's 13.1% return
(Ex. 623, p. 46U), would fall tslow that level. 1§/ These

16/ NAEC's pre-tax coverage under her return, would range from
1.41 in 1990 to 1.85 in 1998.
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considerations show that NAEC has risks which outweigh those of
NU.

wholly apart from these difficulties, an overall view of the
contract provision shows that its end result is jJust and
reasonable., PSNH's share of Seabrock 1is $2.9 billion: but the
amount used in rate base by NAEC for that share is $700 million,
A return on equity cannot be@examined in isclation, without
considering the effects of rate base treatment -~ where, as here,
rate base is reduced below what Commission standards weuld
othervise allov. See, Nertueast Utilities Service Co., 52 FERC
* 61,097, zeh's denied, 52 FERC § 61,336 (1990) allowing one of
NU's subsidiaries a 14.5% return on equity where the operating
company did not include the full cost of all of the facilities
for which recovery was justified). Qe alse, Elorida Power &
Light Co,, 32 FERC § 61,059, at 61,295 (1989)! Jersey central
Power & Light Co,, 810 F.2d at 1177-78.

NU could well have paid thf full $2.9 billion, properly
included it in rate base, and earned a commensurate return from
its ratepayers for years to come. Testing the overall fairness
of the "end result® by focusing only on what was paid, instead of
what was saved, ignores the fact that NU negotiated a favorable
deal by paying less than $2.9 billion for PSNH's Seabrocok share.
To reduce the return on eguity because NU was able to pay
substantially lese would pemalize the company for having obtained
a good deal for its {ptcpayorl. The contract's return allowance
is less than it might have been. The end result, a return of
17.75% on a rate base of $700 million (instead of $2.9 billion),
is just and reasonable.

(14) The automatic rormula adjustment that
becomes cperative aftar the tenth year of the contract is unjust
and unreasonablé. The formuls determines the return for NAEC
pased on the returns allowed to four Yankee companies. Such an
approach leads to a return that is not designed to recover the
utility's cost of equity. The Commission has previously rejected
formula rates that sutomatically adjust the return on common
: ? ty ( , 31 FERC § 61,378, at 61,841

1985)). See, Green Mountain Power Corporation, 46 FERC §
61,164, at 61,570-71 (1989). The refrearmng order in this case
makes ciear that "we will not grant an exception to our pelicy
prohibiting automatically adjusting return on equity provisions"
(51 FERC at 61,485). NU has not shown why, despite this
languaje, there should be some different result. The automatic
formula adjustment included in the Seabrook Power Contract for
determining the ROE after the tenth year is rejected,

(b) Section 12

Under Section 12 of the Seabrook Contract, PSENH, NAEC and
the State of New Hampshire agree that "in any proceeding by FERC
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under Section 206 the FERC shall not change the rate charged
under this Agreement unless such rate is found to be contrary te
the public interest.” The Commission's hearing order
gquestioned that limitation, explaining that although parties can
vaive their own rights, it knew of no court decision authorizing
them to waive non-parties' rights (including the Commissicn's)
under Section 206, The Commission exp.ai ed that such a waiver,
if othervise legitimate to preserve contracted~for rates under
the Mobile-Sierra cases 17/, would be improper here. This is
because NU was "on both sides of the bargaining table" in the NU-
PSNH-NAEC arrangement (50 FERC at 61,839). For this reason, the
c.zzission concluded, "we believe we have the authority under the
‘public interest' standard to modify a contract where it may be
unjust, unreascnable, unduly discriminatory or preferential

(dd+)

The Staff seeks to strike the guoted language from Section
1., Such & step is not necessary. The Commissicn made clear
that in the particular circumstances surrounding the Seabrook
contract, it retains power == through the "public interest"
language == to make modifications under the traditional just and
reasonable and non-discrimination standards. Any remaining
controversy over such power can best be resolved later -~ if, as,
and when the FERC chooses to exercise it in the context of sonme
particular modification.

(¢) Cash Working Capital Allowance

As a general matter, a utility first pays its bills, and
later recovers the underlying costs from ratepayers. 7Time may
intervene between the utility's payment and its reimbursement,
during which period, the company has effectively advanced funds
vithout any return. The concept of a "cash working capital
allowvance"” compensates the company for this lag.

There is no dispute about NAEC's and PSNH's general
entitlement to such allowances in the Seabrook Power Contract and
the Capacity Interchange Agreements. Rather, the controversy
(between the Staff and NU) involves the guestion whether there .s
any lag =~ and thus the basis for any allowance == regarding
those companies' fuel expenses.

The Staff, resting on Qarclina Power & Light Co., 6 FERC
q 61,154 (1979), argues that NU has not provided sufficient
evidentiary support for the existence of the lag vis a vis fuel.
But NU's witness Noyes did testify as to the existence and
dimension of such a lay (Ex, 14, p. 32). Staff's brief does not

17/ United Gas Pipe Line Co. v, Mobile Cas Servigce Corp., %0
U.S. 322 (19%6): EPC v, Siarra Pacific Power Co., 350 U.S. 248
(195€).
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comment on this testimony, and it is essentia.ly uncontradicted.
Carcling envisions use of the “actual lag" and that is what Mr
Noyes at*empted to do here. In the absence of any contrary
evidence, his testimony is sufficient,

(d) Decommissioning Expense

The decommissioning expense allowarce "represents what can
be viewed for simplicity as a negative salvage value for the
plant after its service life has ended" (Ex. 615, p. 18). This
large expenseé is collected from ratepayers over the service life
of the nuclear plant, though NAEC does not actually spend the
money untii the plant's life has ended. Under the contract,
these expenses would be calculated under Nevw MHampshire law and
the Joint Ownership Agreement. Staff correctly argues that the
level of decommissioning expense reguires FERC approval under
Section 205 of the Federal Power Act.

NU has not even attempted to guantify these Sosts, let alone
supplied any detailed information about what is likely to be 2
substantial burden on ratepayers. 2Sg€, .8 Boston EQison CQ.
€2 FERC q 61,010 (1960) (decommissioning costs of $122 millien
measured by 1985 deollars). NAEC should file with FERC the
initial decommissioning expense estimate to be recovered under
the contract prior to its collection in rates. If NAEC desires
to begin to collect ratas related to a change in the
decommissioning estimate, & filing with the FERC is required. Of
course it will be impertant for NU to have adequate funds to
decommission Seabrook. But providing a FERC reviev mechanisn for
this great an item is necessary to assure the proper charge to
ratepayers in present and future rates.

(3) Capacity Interchange Agreements

These Agreements (the "power up" and the “power down"
commitments) include a return on equity of 14.5%, Staff's DCF
and risk analysis provided a return of 1J.5% == the return which
NU itself will need. As noted gupra, Staff's metiodology for
determining the return for NU accords with FERC's general
approach. NU is an appropriate proxy to use for PSNH since the
latter will be & subsidiary of NU upon spproval of the
reorganization plan and PSNH's emergence from pankruptcy. The
Commission has repeatedly used the parent as & proxy for a
subsidiary where the subsidiary's stock is not traded. §See.

Company, 43 FERC § 61,508 (1988).

NU introduced no study, and virtually no evidence, to
support its 14.5%. Its consultant, Dr. Olson, testified that the
14.5% return for the power-up and the power~down contracts, wvhile
in the "ball » £k," is & "nuaber that ‘s common in many Northeast
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Utilities transmission and power sales agreenments." He
continues, "I don't think there is any good economic reason for
trat in today's environment., I think that is & numbaer that has
resulted from a combination of negotiations in the past, plus
some Commission decisions that have set that nunber at 14.5"

(Tr. 6142). He had the opinion that the ranges for the power-uJp
contract would probably be from 13% to 158, and for the power-
down contract from 14.5% to 17%.

The ranges were not derived from empirical studies, and NU's
own figure (14.5%) apparently was used solely because 1t had been
szployed in other ~sses, There is no reason why these intra-
company transactions are entitled to a higher rate of return than

U itself is alloved to earn, In these circumstances, the
staff's 12.5% return, deternmined after DCF analysis, 1§
appropriate for these agreenents,

¢. Missellanecus Rate lasues

(1) NU will pay an acquisition premium of scme $B00
million. The MACT Towns fear that NU might someday seek to
recover the acquisition prewsun licd its wholesale ratepayers.
They also worry about possible significant increases in NU
wholesale power costs, and the assignment of certain costs to the
transmissicon function und(r the relevant agreements. NU has not
proposed to recover these moneys from its customers, and agrees
that Commission approval would be required before it could do so.
1¢ NU later makes such reguests, MACT Towns will have anmple
opportunity to assert their concerns. For these reasons there .s
ne need now to address the merits of the MACT Towns' concerns.

(2) The Connecticut Office of Consumer Counsel, g%
al., state that NU's acquisition financing proposal is highly
leveraged and that the debt to equity ratio will be too high.
They say there will be additional risk that NU's profitable
subsidiaries may end up paying those debts if the merger fails to
fulfill expectations. For these reasons, these intervenors
recommend tvo conditions: that “"customers of NU's existing
subsidiaries should not be reguired to tinancially subsidize NU
or its stockholders if the acquisition results in adverse
financial impacts such &s & higher cost of capita." and in all
future rate proceedings, "cost of equity capital feor NU's
existing subsidiaries shall be calculated vithout regard to NU's
consolidated cost of capital, as the scquisition will likely
increase that cost® (Ex. 488, pp. 4-5).

NU structured the merger to insulate its operating
subsidiaries and ratepayers from risk, wi 1¢ giving them the
perger's benefits (Ex. 6, PP, §2+-856). Tuat such r. k has been
gharply reduced was also shown by Dr. "isen (Ex. 207, PP. 36=-28) .
This conclusion was corroborated by St ».ard and Poeor's, and by
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Bocz, Allen & Hamilton, Inc. who 8O reported to the Connecticut
Commission (Ex. 6, pp. 54+55).

For these reasons, there is no present need to speculate
about some impact which may never occur. If there are later
attenpts to pass on these debts, they can be reviewed in the
context of individual rate filings.

CONCLUBION

subject to the terms and conditions set out in this initial
decision, the proposed merger is consistent with the public
interest and is approved. Subject to the modifications set out
here, the rates, terms and conditions of the Seabrook Power
Contract, the Sharing Agreement, and the Capacity Interchange
Agreements are just, reasonable and in the public interest.

Jercme Nelson
nistrative Law Judge
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SECURITIES AND RICRANGE COMMIBEION
(Reloase Mo, IBNEZZL) 70-7608)

Mortheast Utilitien

Kemorandus Opinion and Order Autheriesing Aequisition of Public
Bervice Company of Nev Hanpshire andé Related Financings;
RBxception from Competitive Pidding:! Reserving Juried@iction:
Denying Raguests for Nearing

Pecanber 21, AIvNl

Noertheast Utilities ("Northeast"), West Springflelc
Massachusetts, o registered public-utility helding conpen) -
("Applizant”), hes filed an epplication~deciarstior
"Applicaticn’ under sactiong oie 7 L A 3l ie(k s
ar 12(4) of the Public Ctility Holéing Company Act ©f 1900 b
YAct' angd ruies 43, 4° S0 and $0(a) (%) thereunder. Thirtee:

arendments tO the Applicet

o
-
»
.
-
<4
L ]
-
<
-

iled, the last ¢’

Novenber 19 198 ¢

The Conrission issuved & notice ©f the filing ©f the
Appiictatior on February 2, 1950 (Molding Co. ACt Release
NO. 25035 Fourteer hearing requests from forty=-one
separate entities vere received, Four ©f these reguests

representing twenty=once entities, were subseguently witharawrs

A Reguests for hearing filed by the feollowing entities are not.
pending: (1) Americen Public Power Association ("AFPA'
(2) Connecticut Office of Consumer Counsel ("Conn-OCC! :
Ervironmental Action Foundation (“EAF"): (4) Massachusettis

Department of Public VUtilities ("Mass DPU"): (9)
Massochusetts Municipal Wholesale Electric Company
("MMWEC"): (6 National Rural Electric Cooperative
Association ("NRECA"): (7) New Hampshire Office of Consume:
Advocate ("NH=OCA"): (8) Vermont Department of Public
Service ("Vermont=DPE"): (9) Vermont Public Service Board
"Vermont-PEER"); and (30) 11 Messachusetts utilities
(1'eylston Municipal Light Departmert, Braintree Electric
ght Department, City eof Holyoke G: = and Electric
yartment ("Helyoke"), Georgetown | nicipal Light
(continves
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In addition, eight ent _ties filed comments oOr nectices of

sppearance. 2/

4/ (...eontinved)
Department, Littleton Electric Light end Water Department,
Princeton Municipal Light Departrent, Shrewsbury Electric
Light Plant, Sterling Municipal Light Department, Taunton
Muricipel Lighting Plant, Town of Rowley Municipel Lighting
Plent end West Boylsteon Municipel Lighting Plant
(collectively, "11 Massachusetts Utilities")).

Feguests for hearing filed by Paxton Municipal Light
Departrment, MHeolden Municipal Light Department and
Connecticut Municipal Electric Energy Cooperative were
vithdrawn. After entering intec & settiement agreement,
doted July 16, 1950 ("Settlement Agreement"), 18 Vermcnt
utilities (Allied Power and Light Company, City of
Burlingten Electric Department, Central Vermont Public
Service Corporation, Citizens Utilities Company, Franklin
rlectric Light Company, Green Mountain Power Corporaticon,
Tewn ©f Mardwick Electric Department, Vermont Electric
Cocperstive, Inc., Vermont Electric Generstion and
Transmission Cooperative, Inc., Vermont Electric Powver
Compary, Inc., Verment Marble Company, Weshington Electric
Cocperative, the Villages of Jacksonville Electric Company,
Ludlow Electric Light Department, Morrisville Water anc
Light Department, Northfield Llectric Department, Stowe
Water and Light Department, and the Swanton Electric Power
Company (cellectively, "1& Vermont Utilities")), withdrew
their jeint reguest for & hearing, and now support the
Application,

4’ Notices of sppearance were filed by the: (1) Connecticut
Department of Public Utility Contrel ("Conn=DPUC"): (2)
Massachusetts Attorney General ("Mass<AG"): (3) Maine Pubklic
Utilities Commission ("Maine~PUC"): (4) Rhode lIsland
Attorney General ("Rhode Island-AG"): and (5) Rhode Islend
Division of Public Utilities and Carriers ("Rhode Island-
PPVCY) .,

Comments were filed by: (1) the Attorney General of New
Harpshire, in suppert ©f the Managerent Services Agreenment
("MSA") between Public Bervice Company of Nev Hampshire snd
Northeast Utilities Service Company ("NUSCO"), Northeast's
wholly~owned service company subsidiary: (2) Eastern
Vtilities Associates ("EUA"), & registered holding company
which, through its subsidiaries, has a2 15% joint ownership
interest in the Seabrock Nuclear Power Project ("Seabrook'),
located in Seabrook, New Mampshire, gee infra note 7, and
(continved...)
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1. INTRODUCTION

Public Service Company of New Hampshire ("PSNH"), a New
Marpshire publicly owned electric utility, is the largest
electric utility in New Hampshire, supplying electricaty to
approximately 75V of New Hampshire's population. PSNH
distributes and sells electricity at retail in approximately 200
cities and towns in New Hampshire and sells at wholesale to five
ether utilities and municipalities. PSNH has a 35.6% joint

ownership interest in the Seabrook Nuclear Powver Project

& (...continued)
(3) New England Electric System ("NEES"), » registered
holding company which, through its subsidiary electric
utility company, New England Power Company ("NEPCO"), has &
10% jeint ownership interest in the Seabrook project. Both
EUA and NEES filed comments regarding the MSA. §ee infre
note 6 (discussion ©f MSA).
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("Seabrock"). A/ ©On January 28, 1988, PENM filed & veluntary
petition for protection from its crediters under Chapter 11 of
the United States Bankruptcy Code, as amended ("Bankruptcy
Code"). PSNM is a debtor-in-possession in bankruptey
reorgarization proceedings perding in the United States
pankruptey Court, District of New Marmpshire ("Bankruptcy
Court"). &

Northeast has been an integrated electric publiceutility
syster since 1966, §/ Northeast, through its three whelly=ownesd
operating subsidiaries, Connecticut Light and Power Company
("CLAP"), Western Massachusetts Electric Company ("WMECO") and
Holyoke Water Power Company ("HWP"), provides retail electric
service in Connecticut end western Massachusetts. Northeasst alsoc
provides wholesale electric service to seven punicipal and
investor-ownes electric systems. Additionally, WNertheast

Utilities Service Company ("NUSCO"), Northeast's service compan,

4’ BSeabrook is & two unit nuclear fueled power plant ("Unit Neo.
1" amd "Unit No. 2") that is jointly owned by twelve
electric utilities ("Joint Owners") in New England, Unit
No. 1, @& 1,150=-megawatt plant, received its full power
operating license from the Nuclear Regulstory Commigsion
("NRC") and has completed all testing and been in full
commercial operation since August 17, 1980. Jnit Neo. 2 has
been cancelled,

&/ Public Serv. Co. of N.M., No. 88-0043 (Bankr, D. N.H. Jan.
39' 19.3)0

£/ Norshesss Utils., 42 S.E.C. 962 (1966).
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subsidiary, provides various centralized services to Northesst

syster companies. £/

I1. PROPOBAL

Northeast proposes to acquire PSNH ("Acguisition”) pursuant
to & Joint Plan of Reorganization ("Plan") proposed by NUSCC,
PSNM, the Official Committee of Unsecured Creditors of PSNH and
the Official Committee of Eguity Security Holders of PSNH
appointed in the bankruptcy preoceeding, and the holders of a

rejerity of PSNH's third mortgage bonds. 1/

g€/ Under the MSA, NUSCO is fully responsible for the managerment
of PSNH, at cost, during the interim transition period
betveen the Bankruptcy Court's confirmation of the plan
filed by Northeast proposing its acquisition of PSNH, and
consummation of the scguisition, subject to certain
reguirements. In the event that the acquisition is not
consummated, the MSA will terminate, except that NUSCO will
be chbligated to continue to provide management services for
specified periods until alternate arrangements can be put in
place.

By letters dated January 5, 1980 and February 26, 1950,
NUSCO notified the Commission of NUSCO'a intention to render
certain services under the MSA, in accerdance with the 60-
day letter procedure specified in the Commission's order
dated June 230, 1966, A A , Helaing Cc.
Act Release No. 15519. By letter dated March 16, 1890, the
Commission advised NUSCO that it does not object to NUSCO
rendering interim management and adninistrative services tc
PENH prior to its proposed scquisition by Northeast.

2/ Each of the cless of PSNH's creditors and equity security
holders == except for the holders of PSNH warrants, the most
junior of the classes =« voted to approve the Plan. The
Bankruptecy Court entered its order on April 20, 3990 ("April
1950 Order") confirming the Plan, committirs PSNH tc the
perger with Northeast and “cramming down" the Plan on the
varrant-holders class that did not vote to approve it. On
June 18, 1990, three PSNM shareholders filed an eppeal fror
the Bankruptey Court's April 1990 Order. The appeal 1is

(continued...)
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The Plan values PSNH ossets ot approximately $2.217 pillier

I N

with PSNM's interest in Seabrook valved at $700 million L/ and

its non-Seabrook assets valued ot $1.€617 billion. &/ PENH'S

creditors and

..
-

Quity secu! wolders will receive cash payments

of approximately $2.105 ilio "Cash Distributior

Ve
Reguirement”), PSENH'S eguity security helders will receive $20¢

L

i { - %N 4
("Notes"), and approximately §7 miliicer

e <
SRTINVEeS

. =
pending.

As ©f Decerber 31, 198%, PENH valued Seabreck ot
pproximately $1.79%0 billion

effect of this valustion will be to write down the va.lue

he Seabrook eassets and gssign a "prenmium" of

oximately $787 million to PSENH's non-Seabrock assets

are expected to have & net book velue as of

consumration ©f the acguisition of spproximately $63C
millien. ortheast expects to recover the prenmium fror
PENH'S reatepayers pursuant to & rate agreement, dated as of
Novenber 22, 1989, ("Rate Agreerment"), as amended, entered
into between NUSCO and the Governcr and Attorney General of
New Harmpshire. 'he Rate Agreenent has been appedled t0 the
New Hampshire Bupreme Court by three PSNH sharehclders
claiming that the rates are insufpdicient, and by & grous
representing New Hampshire retsil electric consuners
clainming the rates are to0 high., The New Kanmpshire Suprene

Court hearc oral arguments in this matter on Decenber €,
1990,

Pursuant to the Rate Agreerent, a2 temporary 5.5% rate
increase in base retall rates vas placed in effect on
January 1, 1950 for PSNH. The Rate Agreenment commits New
Hampshire to, among other things, an additional eix annual
rate increases of 5.5% for PSNH and allows for the recover)
ef fue. and purchease pover costs and expenses. The rate
increases were macde permanent by order of the Nev Hampshilve
Public Utilities Commission ("NHPUCY), dated July 20, 19%5C.
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wvill be used to pay transfer taxes. 10/ The Plen provides for

Nertheast to acguire PSNM in either a one step transaction ("One-

Step Transaction") or & two step transaction ("Two=Step

Transaction"). A/

A. The One-Step Transaction

Northeast will scquire PSNH in the One-Step Transaction

if 8l) conditions to the Acguisition are met, including receipt

ef 82l)] necessary regulatory spprovals, 12/ by December 31, 195C

(er & later date, if extended) ("Reorganization Effective

u /

The Cesh Distribution Reguirement will reguire the issuance
ef securities producing net proceeds of approximately $2.112
billien because ©f approximately $7 million of transfer
taxes.

Because regulatory obstacles could delay recrganization ang,
thus, cash distributions to creditors, the Plan provides for
either a one- or two-step transaction. The Two-Step
Transaction will be used if the necessary regulatory
approvals are not timely obtained.

/ The principal conditions that must be setisfied before PENK

can be acguired in the One-Step Transaction are: (1) the
entry of the Bankruntcy Court order confirming the Plan,
vhich occurred on April 20, 1990, and is now on appeal: (2)
receipt ©f all necessary regulatory approvals, including,
the approval of the Commission, the Federal Energy,
Regulatory Commission ("FERC") and sll relevant state
commissions: (3) conmpletion of satisfactory financing
arrangements: (4) receipt of » favorable ruling on federal
inceme tax conseguences: (5) @ determination that the
sggregate amount of prepetition claims by unsecured
creditors does not exceed $500 million: and (6) receipt of
provisional ratings for the notes to be issued by North
Atlantic Energy Corporatinn ("Nerth Atlantic"), a to-be-
formed wholly-owned public-utility subsidiary of Northeast
that will own all of PSNH's interest in Seabrook, of BL or
better (¢or eguivalent rating, on & when issued basis by at
least two specified rating agencies.
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Date"). 13/ The Acquisition will be completed under the
Bankruptcy Code with Northeast's purchase of & new issue of up to
100 million authorized shares of PSNH common stock, $1.00 par
value, and the cancellaticn under the Plan of all currently
fusued and outstanding PSNH securities, with the possible
exceptions of two series of PSNH pollution centrol revenue
bonds. 4/

As discussed above, PSNH creditors and PSNH eguity security

holders will receive the Cash Distribution Regquirement of

dl/ Due to delays in receiving the necessary regulatery
approvals, the original Recrjanization Effective Date of
August 1, 19950 has been extended to December 231, 1950, which
may be further extended.

44/ The two series of pollution contrel bonds that may remain
outstanding are: (1) $100 million aggregate principal amount
©of The Industrial Development Authority eof the State of Ne.
Hampshire ("NHIDA") Pollution Control Revenue Bonds, 198¢€
Series A; and (2) $112.%5 million aggregate principal amount
of NHIDA Adjustable Rate Sclid Waste Disposal and Pellution
Control Revenue Bonds, 1989 Series (collectively, "PCRBs").

Northeast currently contemplates that PSNH would, upeon
reorganization, refund the PCREs and approximately $10
million of the $20 million aggregate orincipal amount of
ancther series of NHIDA Pellution ¢ trol Revenue Bonds,
1982 Series A ("Series A Bonds"), wich the proceeds derived
from the issuance of up to $222.5 million in aggregeate
principal amount of NHIDA tax-exenpt pecllution contreol
refunding revenue bonds. As noted above, the remaining $10
million aggregate principal amount of NHIDA Series A Bonds
will be cancelled under the Plan. Northeast also
anticipates that the NHIDA will issue approximately $60
million aggregate principal amount of tax-exempt pollution
contrel revenue bonds and approximately $200 millien
aggregete principal amount ©f taxable pollution econtrol
revenue bonds (all or a portion of which may be converted to
tax exempt status in the future), to allovw the acgquired PSNH
to reimburse itself for its portion of the cost of pollutivn
:ontrol. savage, and/or solid waste disposal fecilities at
eabrook.
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approxinately $2.10% billion., PSNH equity security helders w:ill
also receive up to $i0% rillion of Notes issued by North Atlant.ic
and approximately 8,431 000 warrants ("Northeast Warrants") tc
buy Northeast comnmon stock. Northeast will issue one Northeast
wWarrant for every five shares of PSNH common stock that are
outstanding imnediately oafore the Reorganization Effective
Date. 1S5/
pon Northeast's acquisition of PSNH's new issue of comror
the cancellation of PSNH's ocutstanding common and
stock, PSNH will become a8 wholly-owned subsidiary
Northeast ("New PSNH") and will have no further
tion to PSNH's debt or eguity security holders, except
helders of the PCRBs, if cutstanding. New PSNH will transfer
erest in Seabrook Lo North Atlantic Jé/ for spproximately
consisting of approximately $49%5 million in cash and
£ Notes, issued by Nerth Atlantic for distributi

PSNH's eguity security holders. Northeast would also form

-4

As ©of June 30, 1990, there are 42,154,548 shares of PSNH
commen stock outstanding.

A Northeast Warrant will entitle the holder during the
exercise period, b'ginning on the date the Northeast
Warrants are issued; which will be the date Northeast
acquires PSNH, and terminating five years later, to
purchase, for cash, one share of Northeast commor. stock, to

~

be issued and scld by Northeast for $24.00 per share,

subject to Ccertain adjustments. The Northeast Warrants will
be freely transferable.

North Atlantic will enter into a power coniract to sell its
share of the nower generated by Unit No. 1 to New PSNH after
it is acguired by Northeast on terms that will allow North
Atiantic to recover its investment in Seabrook.
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new vholly~owned special purpose subsidiary, North Atlantic
Energy Services Corporation ("NAESC"), whicn will assume
responsibility for the operation of Seadrook Unit No. 1, 17/ and
as discussed below, Northeast, New PSNH and North Atlantic would
issue and sel)l certain securities &nd engage in related

transactions,

New PSNH will reise up to $1.610 billion from: (&) $20

or in estimated cash on hand and (b) through the issuance

(1) all ¢f its new issue of comnon sStock &/ tC

for a cash purchase price of approximately $316

"R
L

million: (2) approximately 5.1 million shares of a clisss of

rillion shares of $25.00 Curmulative Preferred Stock, Series A,

value per share, to the public or in a privatel;

negotiated transaction to net approximately $125 million in cash;

first mortgage bonds, issued under the General and Refunding

Mortgage Inderture, dated as of August 15, 1978 ("GéR
Indenture"), petween PSNH and New England Merchants National

Bank, Trustee ("New England Merchants"), as amended and restated

17/ NAESC will assume operating responsibility fer Unit No. 1
under an agreement to be rsached with the other Joint Owners
fter Unit No. 1 receives its full powsr operating license
from the NRC, which became effective on March 15, 1950, and
Northeast's acguisition of PSNH is completed. PSNH's New
Hampshire Yankee division is currently responsible for the
operation of Seabrook and its employees will be transferrec
tc NAESC. NAESC's organization will be similar to cother
special purpose companies regulated under the Act. NAESC's
organization and issuance of securities will be subject to
further Comrission authc~ization.

18/ New PSNH will initially have 100 million authorized shares
of common stock, $1.00 par value per share.




1i
or under & rew first mortgage indentuve, secured by 8 first lier
on its ownership interest in non-Seabrock assets, in the
approximate amount of $342.85 million; B/ (4) approximately $20°
million of NHIDA taxable pollution control revenue bonds: and (%)
spproximately $282.5 million of NHIDA tax-exempt poiivtion
control refunding revenue bonds., New PSNH will borrow its
reraining cash reguirements, estimated at $322 gillion, through a
term loan facility with a maturity of less than five years, gL/
ard will retain one or more banks to organize & banking group tc
arrange for placement of the term loan facility.

In addition te the $205 million in Notes issued by North
Atlantic for distribution in accordance with the Plan, it will
raise up to $495 million in cesh through the issuance anc sale
of: (1) up to 1,000 shares of common stock, $1.00 par value per
share, to Northeast for $140 million in cash: and (2) first

mortgage bonds or other long-terrm debt, 21/ unsecured or secured

by & first lien on its interest in Seabrook, through private

15/ Northeast forecasts an interest rate of 10.75\ per annur and
2 ternm of ten years for the New PSNH first mortgage bonds.

42/ Northeast forecasts an interest rate of $.75% per annur, and
that the loans would be repaid in three years.

21/ The first aortgage bonds will have a medium term maturity,
in the range of ten years or less, depending on market
conditions. Northeast projects an interest rate of 11.5%
per annum and a term of ten years for these bonds.
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placement or a negotisted undervriting, to realize net proceecs
up to $355 millien in cash. 22/

In addition, New PSNH and North Atlantic each propose to p.t
ir place » revolving credit agreement with syndicates of
commercial banks under which $100 t¢ $150 million and $100
million of short-tern borrowings can be made availeable to New
PENH and Nerth Atlantic, respectively, on @8 revelving basis to

meet their respective working capital obligations. a3/

22/ The fellowing table summarizes the various proposed
issuances of securities and other financings by New PSNH and
North Atlantic to raise the Cash Distribution Reguirement:

(Millieons)

€218.0 Northeast Purchase of Common Stock
125.0 Preferred Stock
342.5 First Mortgage Bonds
482.%5 NHIDA Bonds
322.0 Term loan
4 20.0 PSNH Cash at Time of Reorganization (est.)
1,610.0

URe \

(Millions)

$140.0 Northeast Purchase of Common Stock
155.0 Leng=Term Debt
$495.0

$2,105.0 Cash Distribution Reguirement

22/ The credit agreements will provide for competit’ 'r bids
under a "Dutch Auction" baris or at a speci’. .nterest
rate, which can be the prime rate or a rate tied to prime
rate or to & percentage of the certificate of deposit rate,
or any other acceptable method.
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B. The Two-Btep Trappactiod

Under the Two-Step Transaction, PSNH will be recrganized as
an independent company in the first step ("Step A"), and in the
second step ("Step B") reorganized PSNH will be perged under New
Bampshire law with a newly-created, wholly-owned subsidiary eof
Northeast, to be named Northeast Utilities Acguisition Corp.
("NUAC"). Neortheast will acguire PSNH in the Two=-Step
Transaction if the necessary regulatory approvals are not
received by the Reorganization Effective Date. 24/ This will
enable PSNH unsecured creditors and eguity sharerolders to
receive a substantial pertion of the cash Distribution
rezyuirement at Step A, pending receipt of all necessary
regulatory approvals to the Acguisition at Step B. The rermaihing
cash Distribution Regquirement will be distributed at the time the
Acguisition is concluded.

1. Step A

In Step A, PSNH will be recrganized under the Bankruptcy

Code as an independent company ("Stand-Alone PSNH") conducting

all of PSNH's utility operations and retaining its interest in

24/ The principal conditions that must be satisfied before PShH
cun be recrganized as Stand-Alone PSNH in Step A of the Two-
Step Transaction are the same &8 those regquired to conclude
the Acguisition under the One-Step Transaction, Ree RNRIZ2
note 12, with one exception. Step A reguires recelpt of
regulatory approvals only from the relevant Connscticut and
New Hampshire commissions.

In addition to the conditions which must be satisfied in
Step A to create stand-Alone PSNH, the merger cunnot be
consummated a2t Step B unless Northeast receives all other
necessary regulatory approvals, including the approval of
the Commission and the FERC.
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Seabrook. Stand-Alone PSNH will =0t be & subsidiary of
Northeast, 25/ but will be bound by a merger sgreenent ("Merger
Agreement”) with NUAC. 2€/ Under the Merger Agreement, Stand-
Alone PSNH will agree to merge NUAC into it wher all regulatory
approvals end other conditions are satisfied, with Stand-Alone
PSNH as the surviving corperation, which would then be known as
New PSNH, @& wholly-owned public-utility subsidiary of Northeast.

Ir order to fund the approximately $2.105 billion Cash
Distribution Reguirement, Stand-Alone PSNH will use an estimated
$20 million in cash on hand and issue and/or sell certain
securities. Stand-Alone PSNH will issue u> to 32.4 millien
shares of common stock, or an estimated 21.2 million and 11.2
million shares to PSNH's unsecured crediters and to its preferred
and co.mon shareholders, respectively, valued at $20 per share,
or approximately $648 million. 22/ The 22.4 million shares of

common stock will be cancelled when the merger is consummated in

25/ Stand-Alone PSNH will be subject to tegulation under the AcCt
after it is merged intc the Northeast system.

26/ The Plan provides that NUAC will have 1,000 authorized
shares of common stock, $1.00 par value per share, all of
wvhich will be issued to and acguired by Northeast for
approximately $318 million in cash prior to the merger.

272/ he $20 value is a result of the negotiations which
cu'minated in the creation of the Plan. The holders of
Stanc-Alone PSNH common stock will b2 entitled to receive
guarterly stock dividends, the first of which will be
peyable at the end of the calendar quarter in which the
Recrganization Effective Date occurt. The stock dividends
will scerue continuously from July !, 1990 at a quarterly
rete of two shares per 100 shares oJtstanding for the period
ending December 31, 19%0, and theresafter at three shares for
every 100 shares outstanding.
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Step B and, in exchange foI their shares, PSNH's unsecured
crediters and eguity sharehclders will receive the $648 mili .cCT
{in cash at that time. Additionally, stand-Alone PSNH will issue
and sell certain securities, including: (1) spproximately 5.1
pillion shares of cumulative preferred stock, $25.00 par value

share, designated as $25.0C curulative Preferred Stock,
series a, to the public for approximately $125 million: (¢
noret ! T ed under the GéR Indenture betweer

or under & nevw first mortg

as rdiscussed we, a8/ secured by a first mortgage
non-Seabrock assets for an aggregate principal amou!

approximately $342.5 mi n: (3) approximately $200

eV

taxable NHIDA

(issued b

Transaction). PSNH's common and

0=11
B O

BuRX2 PP

3
The following table summariies the various issuances of
securities and cther financings by stand-Alone PSNH tO Tralse
the Cash Distribution Reguirement:

OURCES OF CASH IO STAND=ALONE PSNH
(Millions §)

£48., Common Stock
125.0 Preferred Stock
342. First Mortgage Bonds
482.5 NHIDA Bonds
487, Term loan
20.0 cash of PENH at Time of Reorganizat
$2,105.C rash Distribution Regquirement

. -~
- -
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preferred sharehclders will alsc rece.ve contingent warrant
certificates ("Contingent Certificates") 20/ to be exchanged or a
one~to-one basis for the Northeast Warrants. 2L/
2. Btep B

Under Step B (1) Northeest will form, and acguire all of the
commen stock of, NUAC for $318 millien: (2) NUAC will merge with
ard inte Stand-Alone PSNH ("Merger"), which will be the surviving
corporation known as New PENH, @ vholly-owned public-utility
subsidiary of Northeast: J2/ (3) Stand-Alone PSNH commen stock
held by PSNH's unsecured creditors and eguity security holders
vill be cancelled and the holders will receive $20 in cash per
share for such stock, or $648 million: (4) the heolders of
Contingent Certificates will receive the Northaast Warrants: and
(§) New PSNH's interest in Seabrook will be transferred to North
Atlantic for $700 millicn, consisting of $495 million in cash and

assumption of the $205 million of Notes originally issued by

20/ Stand-Alone PSNH, rather than Northeast, will issue the
Contingent Certificates at Step A $0 that, if there should
be any delay in obtaining the regulatory epprovals necessary
for Northeast to issue the securities, the issuance of the
Contirgent Certificates will not be affected at Step A. The
Contingent Certificates would become null and veid if the
merger does not occur in Step B.

21/ Bee Buprs note 15 and accompanying text (discussion of
Northeast warrants under the One-Step Transaction).
Northeast will issue the Northeast Warrants to NUAC
immediately prior to the merger for distribution to PSNH'S
creditors and sharehclders.

32/ As a result of the merger, New PSNH will be the issuer of
Stand-Alone PSNH's outstanding securities. E£g¢ BURIR note
29 (teple summarizing issuance of securities by Stand-Alone
PENH) .
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Stand-Alone PSNH, thus releasing New PSNH {ror
under the Notes.
tates thet, in the event that it is determines
that it is impractical 23/ to effect some or all of the
contenplated sales of securities on the cleosing date, the maximur
arount of short-term "bridge" financing for North Atlantic anc
Northeast would be up to $400 million and $500 millien,
respectively. 24
I1I. NORTREAET'E BOURCE OF PUNDS
Nertheast will invest (it ly $458 million in cash ir
New PSNH and North Atlantic, which it proposes to raise through 2
term loan facility of approximately $229 million from bank or
lenders, 25/ and the issue and sale ©f up t¢

€229 million of its common stock. ortheast

Northeast would consider it impractical to effect &

sale of securities if, because of unusual and currentl)
unforeseen econonic, market or financial circumstances
beyond the control of the issuing company, it were to
consult with financial advisors and determine that the
securities in question could not be s0ld in the necessary
anounts, on reasonatle terms and at a reascneble cost.

These amounts do not reflect revolving credit arrangements

of up to $100 million for Northeast, as authorized by order
dated July 29, 1988 (Holding Co. Act Release No. 24686), and
$100 million for North Atlantic, as proposed under the Plan.

The term loan facility will also be used, as necessary, to
provide Northeast with the necessary cash to pay: (1) its
interest obligations on the Acquisition financing and (2)
dividends payable on Northeast's common stock until New PSNF
and North Atlantic are able to begin paying cash dividends

to Northeast on their respective common stock issuances
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anticipates that the term loan facility will be paid through the
issue and sale of up to approximately $340 million of additional
shares of its common stock, which will be subject te further

Comrission authorization,

IV. MORTHEAST'S PAYMENT OF DIVIDENDE

Northeast reguests authorization to pay dividends on its
common stock based upon its unrestricted consolidated retainesd
e..nings, 26/ for up to five years after its acquisition of
PSNH. 22/ At the end of that period, Northeast will be subject

26/ The amount of dividends will be calculated by the eguity
method of accounting, and will not be limited to the portion
of consclidated retained earnings represented by dividends
distributed to Northeast by its subsidiaries.

As of June 30, 1990: (1) Northeast's consolidated retainez
earnings, calculated on the eguity method of sccounting,
totaled approximately $765 million; (2) the restricted
retained earnings of Northeast's subsidiaries totaled
approximately $597 million and, accordingly, (3) Nertheast
has available for the payment of dividends approximately
$168 million of consolidated unrestricted retained earnings.

27/ The Applicant states that, in the early years after the
Acguisition, New PSNH and North Atlantic will need to reta.n
earnings and retire their own debt rather than pay dividends
to Northeast. In order to maintain common stock dividends
to Northeast's shareholders, Northeast must be able to pay
dividends out of its consclidated unrestricted retained
earnings because there will not be sufficient forecasted
earnings available initially from the operations of New PSNH
and North Atlantic to support Northeast's dividend
obligations.

Northeast's consolidated retained earnings represant the
sccunulated earnings of its subsidiaries that are retained
after dividends have been declared and paid by Northeast to
its common stock sharehcolders. A significant portion of the
retained earnings are restricted as a result of conditions
contained primarily in the first mortgage bond indentures
(continued...)
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prospectively to the limitations imposed under the ACt, except
that it will not be reguired to return the reteined earnings pa.d

frorm the undistributed retained earnings subaccount.

v. EICEPTIONE PROM COMPETITIVE BIDDING

Exceptions from the competitive bidding reguirements of rule
£0 under subsection (a)(%) 28/ are reguested in connectieon with
the following issuances and sales cf securities: (1) New PSNH's
preferred stock, first mortgage bonds, pollution contrel ponds
arnd notes in connecticn with its revelving credit berrowings and
terr loan borrowings: (2) North Atlantic's first mortgage donds,
6205 million in Notes and notes in connection with its bridge
financing and revelving credit borrowings; (3) Nertheast's
Warrants to PSNH's preferred and common shareholders and common
stock thereunder, additional shares of common stock and notes in
comnection with its term loan borrowings.

In support of its reguest for an exception from competitive
bidding, Northeast states that: (1) New PSNH will be emerging

frorm an unprecedented utility bankruptcy and will be estat. in

«)

its entire capitel structure at a single time through the

27/(...continued)
and other debt instruments of Northeast's subsidiaries.
Because of the insufficient forecasted earnings noted above,
Northeast must use a portion of retained earnings that 1is
undistributed and unrestricted to maintain its common stock
dividends. However, rule 26(c)(3) reguires that Northeast
file a declaration under section 12(c) of the Act in crder
to pay dividends out of undistributed retained sarnings.

28/ See infra note 41.
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issuances and sales of the proposed securities’ (2) 4n light of
the substantial complexities invelved in financing the
Acguisition, the best price for the securities can be achievec
through a concerted pre-pricing marketing effort by & syndicate
led by knowledgeable investment bankers, or & private placerment
of the securities: (3) active participation with experienced and
gkilled investment bankers is needed to best determine the
appropriste terms of the securities to be issued and whether 2
public sale of the securities is feasible or desirable; (&) the
propesed issuances reguire flexibility as to the amounts,
meturities, call protections and other terms, to adjust tco
prevailing market conditions at the time of the Acguisition and
to meet the financing needs of & transaction that has beer anc
will comtinue toc be negotiated ameng multiple parties in an
atterpt to implement an acceptable consensual plan of
recrganization; and (5) the issuance of this substantial amount
of new securities by New PSNH must be coordinated in the One-Step
Transaction with the issuance by Northeast of additional shares
of its common stock and by North Atlantic of its first mortgage

bonds.
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vi. REQUEGT POR REBERVATION OF JURIBDICTION

In either the One- or Two-.tep Transaction, Northeast has
reguested that the Commission approve certain transactions and
reserve jurisdiction over others. 28/

In the One-Step Transaction, Northeast requests @
reservation of jurisdiction over: (1) Nertheast's term
borrowings, issuance and sele of common stock to raise additicnal
capital and interim bank porrowings, if any: (2) Nerth Atlantic's
issuance cof first mortgage ponds, interim bank pborrowings, if
any, and short-term borrowings; (3) the Capital Funds Agreermenrt
between Northeast and North Atlantic: and (4) New PSNH'S
issuances and sales of first mortgage bonds, pellution control
revenue bonds, preferred stock, term borrowings, and sheort-terr
worrowings.

Irn the Two-Step Transaction, the Applicant requests 2
reservation of jurisdiction over: (1) Northeast's term
porrowings, issuance and sale of common stock, and interim bank
porrowings, if any: (2) North Atlantic's issuance and sale of

first mortgage bonds, interim pank borrowings, if any, and short-

a8/ The record is not yet complete as to the exact nature of
certain securities that may be issued and borrowings that
pay be effected to consummate the Plan, and the terms
herecf, which Northeast states will be determined nearer to
the Acguisition date and will be reflected in one Or more
additional amendments to its Application or by a separate
application. Conseguently, Northeast requests authorizaticn
for these transactions over which the record is complete and
that the Commission reserve jurisdiction over all other
transactions, pending completion of the recerd.
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tern borrowings: and (3) the Capital Funds Agreement between

Northeast and North Atlantic,

¥II. DIBCUBEION

In light of the facts, the representations contained in the
Aprlication, our analysis of the proposed transactions contained
herein, and our conclusions below with regard to the applicakle
standards of the Act, the Comnmission believes that, except as to
those matters over which jurisdiction is reserved, the propesed
transactions should be autherized. The Commission will condition
its order on 2 reservation of jurisdiction, censented to by the
Applicant, over certain other transactions, pending completion of
the record. These transactions will be examined under the
applicable standards of the Act by the Division of Investment
Management by delegated autheority.

A. Issuance and Gale of fecurities

The Applicant reguests authorization for the issuances and
sales of all securities over which jurisdiction is not reserved,
including: (1) in The One-Step Transaction, “*) 1,000 shares of
New PSNH's common stock, $1 par value per share, to Northeast for
approximately $216 million in cash; and (b) $205 million in Notes
issued by North Atlancic to PSNH's equity security holders: (2)
in the Two-Step Transaction, all of NUAC's common stock,
consisting ©f 1,000 authorized shares of common stock, $1 par
value per share, to Northeast for approximately $318 million in

cash, and (3) in either the One-Step- or Two-Step Transaction,
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(a) up to spproximately 8,413,000 of Northeast warrants %o PENH'
preferred and common stockholders: (b) upen exercise of the
Northeast Warrants, the issuance by Northeast of 8,413,000 shares
of commor ctock;: and (¢) all of North Atlantic's common Stock
consisting of 1,000 shares of common stock, $1 par value per
ghare, to Northeast for approximately $140 million in cash.

The issuance and sale of securities by a registered helding

and rules 43, 40

NUAC's and New PSNH's issuance and sale
Northeast and Northeast's transfer of
nts to NUAC are also governed by rule 43.
in relevant part, that: "(a) (n)o
ng company or subsidiary thereof shall,
ectly, sell to any company in the sarme
any securities . . . except
. and . . . order of the
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Unless otherwvise excepted, the competitive bidding
reguirements of rule 50(b) and (¢) apply "to every
declaration and application regarding the issuance or sa.e
of any securities of, or owned by, any registered holding
company or subsidiary company therecf . . . . " Under rule
§0(L), an applicant is regquired to publicly invite sealed,
written proposals for the purchase or underwriting of
gsecurities and to comply with the provisions of rule 50(cC).
Rule 50(c) reguires the subnmission of two independent
proposals for the purchase or underwriting of securities.
Together, rule $50(b) and (c) sddress the conditions requiresd
for the maintenance of competitive bidding.

North Atlantic's, NUAC's and New PSNH's issuance and sale cof
common steck to Northeast »nd Northeast's issuance of
Northeast Warrants to NUAC are excepted from the competitive
biddine regquirements of rule 50 under subsection (a)(3)
thereunder where they have "been approved by the Commission
pursuant to section 10 of the Act."

Northeast's issuance of the Northeast Warrants to PSNH eguitl)
shareholders and, upon exercise ©f the Warrants, Northeast's
(continuead. ..
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pronibits the issue or sale of & security by & registered hclcuing
company or its subsidiary company unless the Comnission
authorizes the sale under section 7 of the Act.
The Commission must first determine that the reguirements of

sections 7(c) and (g) are satisfied. 42/ Under secticn 7(¢) of

41/(...continued)
issuance of common stock and North Atlantic's issuance of
Notes are subject to the competitive bidding reguirerments cf
rule 50 under the Act., The Applicant has reguested that
these issuances be excepted fronm rule 50's reguirements under
subsection (a) (%) thereunder. Subsection (a) (%) excepts fror
the competitive bidding reguirements of rule 50 the lssuance
and sale of securities where the Commissior finds, in
relevant part, that compliance with rule 50(b) and 50(c) 18
not!

appropriate to aid the commission (in carrying
out the provisions of sectien 7 of the Act) to
determine whether the fees, cCommissions or
other remuneration to be paid directly or
indirectly in connectien with the issuve, sale
or distribution of such securities are
reasonable, or whether any term oOr conditien
of such issue or sale is detrimental to the
public interest or the interest of investicrs
or consumers . . "

42/ Section 7(g) provides:

If 2 State comrnission or State securities
comnission, having jurisdiction over any of the
acts enumerated in subsection (8) of section 6,
shall inform the Commission, upon reguest by the
Commission for an epinion or otherwise, that State
laws applicable to the act in guestion have not
been complied with, the Commission shall not
permit s declaration regarding the act in question
to beccme effective until and unless the
commisgion is satisfied that such compliance hes
Leen effected.

Northeast states that no state commission has Jurisdiction over
the issuance of Northeast Warrants or, upon exercise of the
warrants, the issuance of Northeast common stock, and over
NUAC's issuance ©f common sStock. Northeast states that only the
(continued...)
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42/ (.

.corinued)

NHPUC hes jurisdiction over North Atlentic's issuance of correor
stock and & reguest for authorizetion has not yet been filed
with the NHPUC. Northeast further states that only the NHPUC
mey have jurisdiction over North Atlantic's issuance of $20°%
pillion of Notes with the determinstion of jurisdiction by the
NHPUC not resclved. The Conn=PUC has waived jurisdiction over
the proposed issuance of securities and has approved all other
transactions subject to its jurisdiction, with the excepticn cf
New PSNH's issuance of common stock to Northeast in the One-Step
Transaction. Reguest for authorization for New PSNH's issuance
of common stock has not yet been filed with the Conn-PUC.

On April 12, 1990, NUSCO and PSNH filed separate regquests with
the Vermont-PSE and the Maine-PUC for declaratory rulings
confirming that: (1) any exercise of their respective
jurisdiction over the Plan is preempted by the Bankruptcy Code:
and (2) they lack subject matter jurisdiction over all security
issuances in Step A of the Two-Step Transaction and, with regard
to all other transsctions contemplated in Step A, that they
either lack jurisdiction or approve them. NUSCO and PSNH also
filed & corplaint with the Bankruptcy Court reguesting a
temporary restraining order restraining the Verment-PSE from
commencing or continuing any action to regulate or exerc.se
jurisdiction over the Plan and a declaratery judgment
deternmining that the Vermont-PSE has no jurisdiction over the
Plan. The Bankruptcy Court has yet to issue its order in this
matier.

On June 18, 1990, the Maine-PUC issued its order exempting fror
approval all aspects of Step A of the Two-Step Transacticn, and
has deferred any action on the issue of jurisdiction over other
aspects of the Acguisition. ©On July 20, 1950, the Verment~PSE
issued its order approving the issuances of securities and other
transactions subject to its jurisdiction at Step A of the Two-
Step Transaction, and deferred ruling on its jurisdiction in
Step B.

Northeast states that no other state commissions have
jurisdiction over the proposed transactions.

We note that the proposed issuances of these securities are
subject to the terms and conditions prescribed in rule 24,

including the conditions set forth in rule 24(c)(2). Rule

24(c) (2) provides that:

(1]f the transaction is proposed to be carried
out in whole or in part pursuant to the express
authorization of any State commission, such

(continued...)
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the Act, the Commission shall not autherize @ proposed fimancing
unless it makes at least one of several alternative gindings,
including, that: "such security is to be issued and sold sclely
(A) . . .« for the purpose of effecting & merger, consolidation,
or other recrganizatiern . . . o "

With respect to the issuances and sales of securities for
which authorization is now sought, section 7(e)(2)(A) is
satisfied. The issuances and sales of the North Atlantic, NUAC
and New PSNH common stock, the issuance of North Atlantic Notes,
the issuance of the Northeast warrants and, upon the exercise of
those warrants, the issuance of Northeast common Stock, are each
an integral part of the reorganization of PSNH under the Plan
confirmed by the Bankruptcy Court. The issuance of the Nertheast
warrants and of the Northeast common stock thereunder are
reguired by the Merger Agreement.

Once the reguirements of sections 7(c) and 7(g) are

satisfied, the proposed issuances and sales of securities shall

42/ (...continued)

transaction shall be carried out in accordance
with such authorization, and if the same be
podified, revoked or otherwise terminated, the
effectiveness of the declaration or order
granting the application shall be, without
further order or the taking of any action by the
Commission, revoked and terminated.

Therefore, the effect of a state commission having jurisdiction
over the proposed transactions denying authorieation, or
modifying, revoking or othervise terminating its authorizatien
with respect to any transaction authorized by the Commissicn's
order vould be to sutomatically revoke an? terminate the
effrotiveness of this order.
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be authorized unless the Comrission ma) adverse findings under
section 7(4). 42/

With respect to the reguirements of section 7(@)(1), we not
that the proposed issuances and sales ©f securities are
consistent with Commissicn precedent. 44/ Common stock is the
cornerstone of & company's capital structure. Further, the

Cormmissicn has approved the issuance of warrants by public

the issuance and sale cf

(1) the security is not reasonably adapted
to the security structure of the declarant and
other companies in the same holding company
system;

(2) the security is not reascnably adapted
tc the earning power of the declarant:

financing by the issue and sale of the
security is not necessary or
te tc the economical and efficient
of a business in which the applicant
is engaged or has an interest;

the fees, commissions, or other

ien, to whomsoever paid, directly or
in connection with the issue, sale, or
n ©of the security are not reasconatble:

i Or

(6) the terms and conditions of the issue or
sale of the security are detrimental to the public
interest or the interest of investors or
cConsumers.

44/ See Nutional Fuel Gas Co., 44 S.E.C. 115 (1969) (authorizing
the issuance of common stock by a utility holding company to
effect a merger); Ceniral Maine Power CoO., 12 B.E.C. 371
(1942) (euthorizing the issuance of various securities to

effect merger of two public utility holding company
subsidiaries).
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utility holding company systems On severa)l occasions where, as .n
the Northeast-PSNH negotiations, the warrants were offered as ar
added incentive for the sharehclders to agree to the terms of the
propesed transaction. 45/ In the instant case, the Northeast
Warrants are reguired by the Plan and the Merger Agreement, will
be outstanding for only five years, will have exercise prices
approximately 20% above current market prices and are comparakle
to the subscription rights utilitiss commenly issue. The
commission has alsc approved the issuance of notes where, as
here, they are issued in connection with the acguisition of
utility assets. 4¢€/

While under section 7(d) (1) the Commission generally
reguires a common eguity to total capitalization ratio of not
less than 30%, 47/ we have approved acquisitions resulting in
eguity ratics of less than 30% where projected future infusions

of capital threugh the sale of common stock would increase common

45/ See, £.9., Roghester Gas and Elec. Corp., 29 $.E.C. 838
(154%) (authorizing helding company to issue warrants giving
holders right to purchase common stock of subsidiary)!
Vnited LJ , Holding Co. Act Release No. BED.
(Feb. B, 194%) (authorizing holding company to issue
warrants giving right to purchase common stock of
subsidiary).

45/ See, £.9.. Entergy COXR.. Holding Co. Act Release No. 25136
(Aug. 27, 1950) (proceeds from issuance ©f notes to parent
used to smcguire utility assets from associate company) .

gee, £.9., Columbia Gas Sys.. Inc., Holding Co. Act Release
No. 23671 (Dec. 30, 1985), aff'd sub nom. Garsham v. SKC.

804 F.2d 1248 (34 Cir. 1986): Georgia Power Co,, 45 S.E.C.
610, €15 (1974), giting Eastern Utils, Assocs., 34 S.E.C.

390, 444-45 (1952) and Kensucky Power Co., 41 S.E.C. 29, 39
(1961).
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eguity to above 308, 48/ With respect to this Applicetion, we
believe that there are compelling circumstances to warrant our
approval of a consolidated eguity capitalization beslow the
treditionally acceptable IOV level.

Northeast projects that, before it begins selling common
stock to repay its proposed porrowings, its consclidated common
$tock eguity to consolidated capitalization ratic would be
epproximately 28% at the time the Acguigition is consummated and
would rise to 33% within two years. 43/ We note that & state
agency == the NHPUC in its July 20, 1950 order =- hes considered
under the Rate Agreerent the necessary financings to consummate

the Acguisition and their effect on PSNH's capital structure. L%

if/ See, £.9., Eastern Utils, Assocs., Holding Co. Act Release
No. 24878 (May 5, 1889) (authorizing eguity capitalization
level of 28.96%).

45/ The pro forma consolidated capital structure of Northeast
and PSNH as of June 30, 1950, and projected as of July,
1967, reflecting the Acguisition is as follows:

($Millions)
Acguisition Projections as cf
Bro Korma July, 1982
Commeon Stock
Egquity $1,994.2 27.6% 33.0%
Preferred Stock 697.1 9.6 $.0
Long=Term Debt 4,349.5 60.2 58.0
short=Term Debt 800 Reb -
$7,230.8 1100.0% 100.0%

50/ The NHPUC order states that all financing proposals ©f PSNhH
and North Atlentic have been considered within che Rate
Agreement decision, although specific approval to issue
North Atlantic common stock to Northeast has not been
sought.




30
Furthernore, the Commission is mindful of the unprecedented
pature of the bankruptcy proceedings invelving PSNH and the reed
to successfully reorganize PSNH in the most efficient and
econonice) manner possible. Therefore, in light of the
particuler circumstances surrounding the proposed scquisition as
wvell as the projected rapid increase within two Years of
Nertheast's eguity to total capitalization retio, we consider
Noertheast's projected commen eguity to total capitalization retic
to be appropriate. The corrission does not find that issuances
and sales of the Nerth Atlantic, NUAC and New P3NH commen stock,
the issuance of Notes by North Atlantic and the issuance of the
Northeast Warrants and Northeast common stock thereunder are not
reascnably adapted to the security structure of Northeast and its
corscolidated systerm, Sectien 7(@) (1) is satisfied,

The Cormission alse finds that no adverse findings are
reguired under section 7(d) (2) regarding whether the security 1s
reasonably adapted to the earning power of the declarant. The
securities being issued and sold include the initial shares of
common Btock necessary to form the upcsial purpose corporations
that will enable the Acguisition to be consummated; these
securities would have no current effect on the earnings power cof
the Applicant. None of the eguity securities involved in these
issuances has any special dividend provisions. Additionally, the
Notes are resasonably edapted to North Atlantic's earning power

pecause it enticipates having gufficient funds to meet its
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obligations under the Notes as 2 result of the pover eontrace
between it and New PSNH.

As stated above, Northeast is seeking to pay dividends or
its common stock in reliance on its unrestricted consclidated
retained earnings. This method of determining dividends should
facilitate Northeast's ability to issue and sell additional
shares of its common stock needed to fund its eguity investment
in PSNH, without causing its current subsidiaries to pay up
dividends greater than otherwise necessary. Toc assure the
earning capacity of the PSNH assets being added to the Northeas:t
system, the Rate Agreement commits the ratepayers of PSNH to an
additicnal six annual 5.5% rate increases and reccvery of certain
costs and expenses. When coupled with the existing financial
health of the Northeast system, the Rate Agreemont should provide
sufficient econcmies for the combined Northeast-PSNH systenm 0O
meet both the obligations arising from the Acguisition and the
genersl conduct of its electric utility business. Thus, the
Comrmission does not find that any of such proposed issuances and
s2les of securities are not reasonably adapted to the earning
power of the declarant. Section 7(d)(2) is satisfied. .

With regard to section 7(d)(3), the Commission does not find
that the proposed issuances and sales of common stock, Notes and
warrants is not necessary or appropriate to the econorical and
efficient operation of Northezst. Each proposed security
issuance is an integral part of the Plan and, as discussed

herein, is calculated to be those best suited to attract
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investors and raise the capital necessary to fund the Plan as
econorically and efficiently @s pessible. section 7(d)(3) is
satisfied.

Under section 7(d)(4), the Commission must exanine the
reasonableness of the fees and compissions or other remunerat.on
in cennection with the proposed issuances and sales of
securities. The fees, commissions or other remuneration to be
paid with respect to these issuances are estimated at $E855,000.
They constitute normal CoOsts of issuance, including counsel fees,
and represent & minor part of the overall cost of the
reorganizaticn and the Acguisition. Section 7(d) (4) is
satisfied.

Concerning section 7(d)(€é), the Commission does not find
that the terms and conditions of the proposed issuances and sales
of these securities by North Atlantic, NUAC, New PSNH and
Northeast are detrimental to the public interest or the interest
of investors or consumers. The proposed security issuances and
sales are, as discussed gupla, an integral part cof the
Acguisition, which we find to be in the public intavest and in
the interest of investors and COnsumers. section 7(&)(6) is
satisfied.

The Commission finds that it is not necessary to impose any
edditional terms and conditions on the securities transactions
under section 7(f) of the Act.

with regard to Applicant's reguest for an exception from

competitive bidding with respect to the issuances and sales cf
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the proposed securities, the commission finds that, for the
ressons stated above, it is neither appropriste nor necessary tc
comply with the competitive bidding reguirements of rule 50(&)
and (c), and such issuances and sales are hereby exempted under
rule S50 (0)(5).

B. deguisitions of Becurities and Dtility Aspets

Section 9(a) of the Act, in relevant part, makes it unlawful
for any registered holding company or its subsidiaries to acguire
arny securities or utility essets unless the Commission approves

the transaction under sectien 10. 21/

51/ Eaction 10 reguires that an application be filed for
approval under section 9(a) of the acguisiticn of securities
or utility assets or of any other interest in any business.
1f the Commission is satisfied under subsection 10(f) that
relevant State laws have been complied with, it is reguired
to approve a proposed acquisition under subsection 10(b),
unless the Commission makes certain findings, including, in
relevant part, theat:

(1) such acguisition will tend towards
interlocking relations or the concentration
of control of publiceutility companies, of a
kind or to an extent detrimental to the
public interest or the interest of investors
or consumers;

(2) in case of acguisition of securities
or utility assets, the consideration,
including all fees, commissions, and other
remuneration . . . paid . . . is not
reasonable or does not bear & fair relation
to the sums invested in or the earning
rapacity of the . . . utility assets
underlying the secarities to be acquired; or

(3) such acguis.tion will unduly
complicate the capital structure of the
holding company systen ©f the applicant »ar
will be detrimental to the public interest or
the interest ©f investors or consumers or the
(continued...)



. Bection L0 (D) (1)

Section 10(b) (1) ©f the Act reguires the Commissicon to
approve & proposed atguinition unless the Comrission finds that
it "will tend towards .nterlocking rolations or the concentratior
of contreol of public-utility companie:, of @ kind or to an extent
detrimental to the public interest or the interest ef investors
or consumers."”

As wvith any addition of a new subsidiary to a helding
company system, the Acguisition will result in certain

relationships betwesn PSNH and other Northeast

These interlocking relationships are necessar

(...CONtinuea)
proper functioning of such hel
system,

Notwi
subse
ApPY

thstanding the provisions of subsection 10(b
ction 10(¢), in relevant part, prohibits Commiss)

.
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ova.

ar. acguisition of securities or
assets . . . whieh . . . is
tal to the carrying out of the
ions of section 11: or

(2) the acguisition of securities or
tility assets of & publice-utility or holding
company unless the Commission finds that such

acquisition will serve the public interest by

tending towards the economical and the

efficient development of an integrated

public=utility system.

n Natural , Holding Co. Act Release

No. 12991 (Sept. 20, 1955) (common directors among
companies in & registered holding compary system is
permissible; an integrated public-utility helding
sompany Sy.tem presupposes, in the interest of
efficienc.es and economies, the existence of
interlocking officers and directors).
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to integrate New PSNH into the Northesst syster and will be 17
the public interest and in the interest of investors and
consumers.

New PSNH and North Atlantic each will be & first-tier
subsidiary directly owned by Northeast and will be subject to New
Harpshire law and to NHPUC regulation. New PENH'S nine menrmber
board of directors will consist of five senior officers of
Northeast (twe of which will also be PSNH's Chairman and new
President and Chief Operating Officer) and four New Hampshire
residents not employed by New PSNH or lortheast. in contrast,
the boards of directors ¢f Northeas. = cther operating companies
consist sclely of Northeast's senior maragement. North Atlantic,
whose activities are limited to holding PSNH's Seabrook assets,
will alsc have a board of directors comprised solely of Nertheast
erployees. Furthermcre, the relationship between New PSNH and
North Atlantic and the other Northeast subsidiaries will be
similar to the present relationships among Northeast's existing
subsidiaries.

The public interest is sarved by bringing a prompt end to
the PSNH bankruptcy and by providing PSNH with the management,
capacity and financial resources to make it viavle again. The
Commission does not find that the Acguisition will result in
interlocking relations "of a kind or to an extent detrimental tc
the public interest or the interest of investors or consumers."”

Seztion 10(b) (1) prohibits utility acquisitions that result

in an undue concentration of economic power. Section 10(b) (1)
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allovws the Comrmission to "exercise its best judgment as to the
paximum size of a holding company in a particuler area,
considering the state of the ar. and the area2 or region
effected." 223/ he Commission reaches its determination of
wvhether to prohibit the enlargement ©f a system on the
all the circumstances, not on the basis of size alone. 24

The eaddition of PSNH to the Northeast system will n

ot
significartly change the relationship between the size of the
heast syster and the balance of the New England electric
On the basis of peak load capacity, the
ast system and the next largest system, NEES, represent
roximately 23% and 1%t of New England, respectively, while the
combined Nertheast-PSNH system will represent approximately 29%,
When measured by coperating revenues, number of electric customers

and KwH sales, the combined Northeast-PSNH system represents less

than cne-third of the largest electric utilities in New England

/ American Elec. Power Inc., 46 S.E.C. 2299, 1209 (1978

New Englangd Elec. syg. 45 S.E.C. 684 (1975) ("NEES
Decision"), the Commission reviewed the yelative sizes of
three potential combining corpanies, and the combined
companies as & whole, in terms of five different sets cf
data: (1) operating revenues, (2) number of electric
customers, (3) kilowatt hour ("KwH") sales, (4) kilowatt
capacity, and (5) electric power generated in kilowatt
hours. By each measure, the combined companies in the NEES
Decision would have represented about 40% of New England.
The Commission, however, rejected the proposed cembination
because ©f an inadeguate showing of resultant economies and
efi.ciznicies to support an allocation of that magnitude.

See Sierra Pac. Resources, Holding Co. Act Release NO. 2456¢€

(Jan. 28, 1988): Centerior Energy Corp.., Helding Co. Act
Release No. 240723 (Apr. 29, 198¢).
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vel!l below the 400 that would have resulted in the NEES Decisicr;
wher measured by total assets, the combined Northeast=PSNH syster
{increases to 36.7%, still below the 400 level. 2/

The Acguisition will also result in a combined electric
utility system that remains within the mid-size range of the
eight other registered electric holding company systems and of
the 21 largest investor~owned electric ytilities in the United
Stater. 56/ Ameng the nine ~egistered electric holding compan)
systems, the combined Northeast=PSNK system will be fourth in
totsl essets, fifth in both operating revenues and electric
custemers and seventh in electr.c KwH sdtles. When compared tc
the 21 largest investor-owned electric utilities in the Vrited
States, the combined Northeast-PSNH systenm vwill be in the mids.ze
range. Seventeen of the investor-owned electric utilities as t¢C

cperating revenues, and 16 as to total assets, would be larger

£5/ The following table illustrates the size of the combined
Northeast=PSNH system compared to the 16 largest electric
utilities in New England, as of December 31, 19866%:

TOTAL ASSETS OPER, ELEC.
$ L AP | 8. 3 1% R |
($Millions) ($Millions) (000) (Millions)
NOATHEAST 6,522 26.7 2,206 24.7 1,244 23.3 24,092 23.7
PENH 2,448 20.0 819 Sl —id —tid  labBS
TOTAL 8,971 236.7 2,825 2.6 1,627 30.% 32,54 231.0
LARGEST

ELECS. 24,467 100.0 8,940 300.0 5,338 100.0 105,087 100.0
56/ See Amend. Ko. 13 to Application, Exh. J=1 to J=B.
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thar the Northeast~PSNH combined systen. £2/ Given the
approximate size of the Northeast=PSNH system and the resultant
escononic benefits discussed herein, it does not appear to the
Comnmission that the Northeast-PENH system vould exceed the
economies of scale of current electric genevation and
transmission tachnology or previde undue pover or eentrel te
Northeast within the New England region or vithin the electric
vtility industry.

Ore intervenor (MMWEC) alleges that the Acquisition will
pdversely effect the vot.ng and continued viability cf the Ne.
England Power Pocol ("NEPOOLY), en organization comprised of
virtually all of the electric utilities in New England, including
PENH and the Northeast operating companies. S8/ We note that, at
the time NEPOOL was created in 1971, and the voting rules were
established a.d agreed upon by all NEPOOL participants, the
Northeast syster had more than 25% of the total NEPOOL voting
rights and, thus, possessed the ability tec veto any actien by

refusing to vote in favor of that sction. 59/ Northeast's

R -

£8/ Under the agreement governing NEPOOL ("NEPOC.L Agreement")
the region's generatior and transmission facilities are
planned and operated as part of & single regional New
England bulk power systenm. NEPOOL's Management Committee is
the executive body with ultimate suthority over most matters
in the pocl. The NEPOOL Agreenent was revieved and approved
by the FERC and signed by all NEPOOL participants.

£9/ Under the NEPOOL Agreement, voting rights are determined or
the basis of each member's peak load to the totel peak load
of all members. Actions of the Management Committee are
effective only if 75% of the total voting rights are cast in
(continued...)
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acguisitiecr v} 1l increase Nertheasst's current vel
percentage, whic! 238, to 290, fear short of the 738 raguire
to take action but sufficient to vetld any actior Hovever, tr.s
situstion is similar to thet which existed »%t the creatinn of
NEPOOL. Further, this situstion presently exists through the
voting rights ©f NEES' subsidiary companies. £0
section (B) ( reguires the Commissior
possible anticor itiv the Acguisitior
itrust : i0 ceqgui ¥ 34
vtilities are reguliatec mor
and that federsl and state pdnministrative agencies regu)at

rates charged consumers. §£2 A notification and re

r *
~ S

P
under the dart-scott=Rodine Antitrust Improvements Act

as amended, with respect to the Acguisition was filed with t!

14

"
-

29/(...00nt1
faver of an action., Thus, & single NEPOOL participant
having at least 2 25V interest could effectively prevent
actions from being taken by refusing to vete in favor of
that action. The NEPOOL Agreement further provides that at
least two menbers having 15V of the total votes can delfes?t
any proposed action,

3

£0/ For the past 20 years, the NEES system has had the ablilit)
to block action by tiie Management Committee because four of
NEES' operating subsidiaries are considered to be twe
participants with more than 15% of NEPOOL voting rights
NEPCO, Massach.setts Electric Company and Granite State
Electric Company, are considered one participant, and (2
Narracansett Electric Company 1is tredted as & separate
participant.

nues

£/ See Munigcipal Elec. Assn. of Mass. v, SEC, 4)) F.28 1052
(D.C. Cir: 1969).

§2/ See Armericen Elec. Power Lo, 46 S.E.C. 12909, 1313-24
(1978).
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Federa) Tracde Commission and the U.S Department of Jurtice, @’
the reguired waiiving period has expired
The Comrission has approved acquisitions that decrease

competition vhen at concludes thet the acguisitions woulé resuy.

in berefits such as possible economies of scale, elimination of
the duplicetion of facilities and activities, sharing of
production capacity ang reserves, and general.y more efficient
ceperaticons. £J Given the approximate siie of the Northeast-Fsl!}
gyster ar the resv.tant economic penefits discussed here.lr (X

e conclude that the Acguisition does not tend towvards the
samcentratior of control of public wLilIR) conpanies ©r & kingd

er to the extent, detrimental to the public interest OF the
irterest of Ainvestors Or consumers as to regquire disapproval

under section 10(k) (3 Section 10(B) (1) is satisfiec

2. Bection 10(P) (2)
gection 10(b)(2) ©f the Act reguires that the Commissior

approve Nertheast's pcguisition of securities of PSENH unless 1t
finds that the consideration, including all feées, COMMIBBIONSE ANC
other remunersticon is unreascnable in light of “the sums investec
in or the earning capacity of ‘ the Ltility assets underly.ins

the securities to be acguire2.’

24073 (Apr. 29, 19B¢

savings as » basis for findings
efficiencies are probadle)
at 1324-2%:

46 S.E.C.
(1870)

(4
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£28 BURIR notes B2~B8 and

See Centerior Energy KQIR. .

(Commission

'

Holding Co. ACt Release NO.
pccepted forecasted
that economies and

v REE ALRR
Qhis Powex CQ. .

accompanying text,
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The consideration to be paid by Northeast for PSKH, as
provided in the Plan, vas arrived at through an "suction™ process
in the bankruptcy proceeding in which the interests of PaNH
investors and PSNM consumers were both effectively
represented. g5’ Two other bidders and PSNH's own managemernt
presented alternative plans for investors and ratepayers, and the
Northeast Plan ultimately prevailed only after months of
negotiations. NUSCO negotiated the terms, on the one hand with
representatives of the official committees of PSNM's creditors
ard sharehclders, who were committed to receiving the highest
reslizabie value for their investments in PSNH, and on the ether
hend with negotiators for the State of New Hampshire, who were
committed to maintain electric retes in New Hampshire as lovw as
reasonadbly possiblie.

In addition, the Commission has assessed the ressonableness
of the consideration to be received by the various parties. Ir
deternining the fairness of the proposed transaction, the
commission considered testimony presented in conjunction with
Northeast's application to the NHPUC., £§/ We also revieved tne

"projected Financia) Statements of New PSNH and North Atlantic”

g5/ Cf. Ohio Power Co., 44 S.E.C. 340, 346 (1970) (prices
arrived at through arm's length negotiations are
particularly persuasive evidence that section 10(b) (2)
ie satisfied): Spouthern Co., Holding Co. Act Release
No. 24%79 (Feb. 12, 1988) (assistance of independent
consultants in setting consideration deemed to be
evidence that the reguirements of the Act are
satisfied),

g6/ See Amend. No. 13, Exh. D.9.3.
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("Financial Statements”), which Northeast prepared and used s
the basis for this testimony. £/ These staterments set forts
assunptions made in the projections. The assumplions appear
reasonable in light ©f their basis in determining the fairness cof
the exchange to the investment Northeast will make to acquire Ne.
PSNKM. §8/ The projected financiel stetements and their
sssurptions indicate the return on egquity of Northeast's
investment in New PSNH and North Atiantic. £2 The projecte
return on investment for Northeast appears reascnable for ar
acquisition of this size and represents an appropriste risk tc
Noertheast's investors and the public affected by this investiment

Section 10(b) (2) alsc gquires the Commi n te consider
the reasonadbleness of the fees involved in the Acquisition,
estimated $BES.000 in fees and expenses associated with the
issuances and sales of securities we discussed above under
section 7| $), are alsc attributable to the proposed

pcquisition of those securities by Northeast and New PSKH,

e e o P — e m—— o ——— V———

T4
&

The Financial Statements have been evaiuated by:

the NHPUC: (2) the Conn=DPUC through its consultant, Boc

Allen & Hamilto Inc., ("Boez Allen"): (3) Northeast's
consultant, Morgan Stanley & Company: (4) Northeast's
independent public accounting firm, Arthur Andersen &
Conpany: and (5, three banks that may be the principal
lenders to Northeast, New PSNH and North Atlantic, (e)
Bankers Trust Company of New York, (b) Chemical Bank anc
Citibank., Written reporter evaluating the Financial
Statements were prepared by the NHPUC and Boot Allen for the
Conn=DPUC, and were part of the basis of each state
commission's order authoriting the Acgquisition,
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the reasons discussed gbove, ve conclude that these fees anc
expenses are reasonable. 10/ Accordingly, ne pdverse find.ngs
are reguired under section 10(b)(2) of the Act.
3. Section 30(D) (3)

Section 10(b) (3) of the Act regquires 8 proposed acquisition
to be approved unless the commission finds that it would "unduly
complicate the capital structure of the holding-company syster cf
the applicant or will be detrimental to the public intcrest or
the interest o©f investors or consumers oOr the proper functioning
ef such holding-company syster.”

The proposed post-Acguisitior cepital structure of each cf
the effected entities in the combined syster is expected to be as
fellows: (1) New PSNH may have first mortgage bonds, secured and
unsecured debt (using interest rate swaps, other hedging
transactions or credit enhancement technigues), pelliution contrel
bonds, term borrowings (expected to mature in less than five
years), preferred stock and common stock: (2) North Atlantic may
have first mortgage bonds, secured and unsecured long term debt

(using interest rate swaps, other hedging transactions or crecit

20/ The record is not yet complete as to the remaining fees and
expenses to be incurred in connection with the Acguisition,
which Northeast projects will be approximately $45 million.
The Commission will condition its order on @ reservation of
jurisdiction, consented to by the Applicant, over the fees
and expenses incurred in connect on with the pr sed
Acguisition, pending completion of the record. hese fens
and expenses will be examined under the standards of sect.cn
10(b) (2) of the Act by the Commission's Pivision of
Investment Management by delegated autherity under 8
reservation of jurisdiction.
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enhancenents technigues), the Notes and comren stock: (3)
Northesst may heve outstanding term perrowings (sxpected tco
sature in less than five years), Stock warrants (expected to be
exercisatle for five years at 24 per share) and common Stock,
Should the warrants be exerciced, the underlying common StOCK is
expected to represent spproximately seven percent of the
outstanding shares.

As included in the pre formp consclidated cepitel structure
of Nerthesst-PSNM discussed in the analysis of section 7(€)(3)
phove, the Acguisition will affect Northeast systerm's capital
structure principally through the issuance of approximately %..8
pillion of new debt securities and approximately $354 million of
rev eguity securities. The securities that would be issued are
standard senicr securities and other basic financings of the type
the Comrission freguently approves for registered holding
corpanies. 21/ We agein note that Neortheast's common eguity
pesition will decrease tO spproximately 28% upon consolidation of
the twe comparies but its consolidated equity position is

forecasted to exceed 308 72/ within two yeasrs of consummation of

71/ Be¢, £.8.. New Orieans Puk. Serv, Lo., Molding Co. Act
Release No. 23612 (Feb. 21, 1985): '
Co., Molding Co. Act Release No. 23934 (Dec. 4, 1985):
Columbus And §. Onie Elec, 0., Molding Co. Act Release Ne.
24249 (July 14, 1986): Enterqy CQIR.. Holding Co. Act
Relesses No. 25136 (Aug. 27, 1990).

See notes 49 and 67. The Commission notes that the
Conn=DPLC ard the NHPUC have, in reviewing the proposals
before ther, considered and relied upon Northeast's
forecasts.
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the Acguisition. While the record is not yet complete as ¢ the
specific terms and conditions associated with these acqQuisitions,
the Cemrission believes that the amount and type of securit.es
proposed to be issued and sold to effectuate the Plan will nct be
detrimental to Northeast's consclidetad capital structure,

The Comnission concludes that the Flan will Benefit PENH
creditors, shareholders, and consumers by pringing an end to the
bankruptey, providing reascrable payments to creditors and
sharehvlders, and providing consumers with the protection of an
agreed limit on post-bankruptcy rete incrueses. Northeast
shareholders and the customers of its operating subsidiaries will
penefit from the economies and efficiencies to be achieved frcr
the developrent of a stronger and more diverse utility syster.
Accordingly, the Commission makes no sdverse findings under
section 10(k)(3).

‘. Section 10(e) (2)

No adverse findings are reguired under section 10(¢c) (1) eof
the Act, which reguires, in relevant part, that the Commission
net approve the proposed Acguisition if it "is detrimental to
carrying out the provisions ef section 31." Under section
11(b) (1), registered holding company systems pust limit their
operations "to a single integrated public-utility system, and to
such other businesses & are reasonably incidental, or
economically necessary or appropriste to the operations of such

integrated public~utility syster . . . .
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Section 2(8)(29)(A) of the Act defines "integrated puklic

ytility system,” as applied to electric utility companies, to
Bean:

a systenm consisting of one or pore units of

generating plants and/or transmission lines

and/or distributing facilities, whose utility

assets, whether owned by one or pore electric

utility companies, are physically

interconnected or capable of physical

interconnection and which under normal

conditions wmay be economically operated as @

single interconnected and coordinatnd systerm

confined in its operations to @ single area

er region, in one or more States, not 8o

large as to impair (considering the state of

the art and the area or region affected) the

advantages of localized management, efficient

operation, and the effectiveness of

regulation.
Nertheast's and PSNH's transmission lines are interconnected
through & transmission line owned by Vermeont Electric Power
Corpany, Inc. ("VELCO"), 8n investor-owned Verment utility
company. Northeast's, PENH's and VELCO's transmission lines
constitute a part of the 245 kV Northfield-Scobie line
("Northfield-Scobie Line"), which begins as a WMECO line near
Northeast's Northfield Mountain Pumped Storage Project in north-
central Massachusetts, extends north to the New Hampshire border
and connects with a 245 kV line owned by PSNH. The PSNH line
parallels the connecticut River in New Hampshire before it
crosses the Connecticut River inte Vermont and interconnects vith
VELCO's single right of way transpission line. The VELTO line
continues for approximately one-quarter of a mile through &
substation in Vernen, Vermont owned by the Vermont Yankee Nuclear

power Corporation ("Vermont Yyankee") and then recrosses the
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connecticut River to the same point it departed New
Hampshire. 22/

VEILCO and certain other Vermont utilities have entered intc
s Settlenment Agreement, dated July 16, 1980, with Nor sast urder
which VELCO agrees to provide service to Northeast and PSNH over
VELCO'S portion of the Northfield-Scobie Line for at least ten
years, with no charge for such service. 14/ ©On the basis ef this
right of use agreement, we find that the combined Nertheast-PSNH
system meets the integration reguirements of section
11(B)(1). 15/ We find that the Northeast systerm does and will
setisfy the standards of section 2(8)(29) (A) of the Act.

As discussed above, the Northeast and PSNH systems operate
in geographically contiguous states == Connecticut, Massachuseti:

arnd New Hampshire == which are all located .n New England.

22/ Sse Amend. NO. 13, Pp. 37=40.,

24/ The VELCO Agreement grants Northeast the right to use the
VELCO line for ten years, with automatic two year
extensions, subject to termination upon two years notice.

There is alsc a transmission agreement between Northeast and
NEPCO pending befere FERC which, if approved, would also
provide an interconnection between Northeast's and PSNH's
transmission fecilities through those of the NEES syster.

28/ Senterioxr Energy SQIR.. Holding Co. Act Release No. 24072
(Apr. 2%, 1986) (physical interconnection reguirements are
pet where power transmission lines that the corpanies have
the right to use connect the two service areas). £e€ RlsC,

, 14 S$.E.C. 28, n. 44 (154)).
Nevertheless, the use of & third party cennct be relied upon
to integrate two distant utilities. See section 2(a) (29)(A)
("({)ntegrated public utility system means . . . & . .
system confined in its operations to & single area or
region . . .").
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Further, New PSNH and North Atlantic will be gaintained as
separate New Hampshire corporations subject to NHPUC
jurisdiction, with four New Hampshire residents on the New PENK
board of directors. Therefore, the advantages of localized
managenent will be preserved and the effectiveness of regulatiocr
vill continue essentially unchanged. 26/ The condined Northeast-
PSNH systerm also will remain subject to extensive regulatery
oversight by the Commission, FERC and the state utility
corrissions overseeing esch utility subsidiary.

we conclude that the Northeast-PSNH syster may be cperatec
as & single intercennected and coordinated systerm confined in its
operations to 8 single region, New England, in the states of

Connecticut, Massachusetts and New Hampshire, an area that is nct

26/ Holycke, one of the 11 Messachusetts Utilities, alleges theat
there is no eff.ctive state ragulation of Molyoke Water
Power Company ("HWP"), @ subsidiary of Northeast acguired in
1967,

The Commission, in its 1967 Opinion, however, found that
"HWP and its subsidiary are now and will continue to be
subject to regulation by the Massachusetts Department of
public Utilitie. and the Federal Power Commigsion," without
paking any finding as to the extent of regulatien,

Fertheass Usils., 42 S.E.C. 462, 466 (1967)., There is no
reguirement that the Commission, in approving arn acquisitior
under sestion 10, find that a utility is subject to any
particular degree of state reguletion er even that there 1§
state regulation at all. The requirement of section 10 1is
simply that the we find that the helding company system,
after the acqguisition, will not be "sc large as to impair

. . . effectiveness of regulation.” The inclusion of an
individual utility in a regulated holding company syster i§
not barred if a state chooses not to regulate that utility.
In 1967, the Commission found HWP to be within the standards
of section 2(a)(29)(A), and we do not now change our view in
that regard.
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80 Jerge as to impair the advantages of locelized manpgenent,
efficient operation, and the effectiveness of regulation. 1In
addition, the combimed Northeast-PSNH systerm would be linmited
under section 11(k) (1) to "such other businesses 85 are
reasonably incidental, or econorically necessary or appropriete
to the cperations of" the integrated Northeast=PENH syster.
Other thar the operating utility companies, the combined
Northeast=PENH system will consist of the holding company,
Nertheast, and cther subsidiary companies performing functions
thet are incidental and necessary and appropriate to the
cperation of the vtility companies: (1) Noertheast's (8) real
estate subsidiaries, which own facilities leased and used in
cornestion with those utilities, (&) service company subsidiary,
NUSCO, which provides services primarily to the other Nertheast
subsidiaries 22/ and (b) other subsidiaries which engage in the
developrent and ownership of qualifying cogeneratien and srmall
pover production facilities: 28/ (2) PSNH's one active
subsidiary, & real estate company that owns facilities that are
leased to and used in PSNM's business: and (3) North Atlantic,
one of the nevly formed companies contemplated by the Plan, which
vill be » project finance vehicle owning an interest in the

Seabrock project. Section 11(b)(1) is setisfied.

17/ Ses Northeast Utils. Serv, Co., Molding Co. Act Relesse No.
18519 (June 30, 196¢).

28/ See Northeast Wtils., Melding Co. Act Release No. 24890 (May
17, 1989)
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With regard to section 11(b)(2), 18/ &s ve discussed under
gection 10(b)(3) above, the Comnission does not find that the
proposed acouisition and releted financings will unduly
complicate the capital structure of the helding cowpany systern.
The sddition of New PSNH, NUAC and North Atlantic to the
Northeast Systenm is appropriste and necessary to accomplish the
Acguisition., Plecing PSNH's ownarship interest in Seabrocock in a
separate corporation should provide more effective managerial
contrel and regulation. Additionally, voting power will be
eguitably and fairly distributed among the security holders cof
Northeast and its subsidiaries because all of the current anc
proposed subsidiaries of Northeast will be whelly ownad, except
for the four existing Yankee nuclear generating companies. R0
Further, all outstanding preferred stock of Northeast's
subsidiaries following the Acquisition will contain the voting

provisions reguired by the Comzission's standards,

Section 11(b)(2) of the Act provides, in relevant part, that
the Comxission require each registered holding company
systex take the necessary steps to ensure that:

the corporate structure or continued existence of
any company in the helding-company system does not
unduly or unnecessarily cosplicate the structure,
or unfairly or inegquitably distribute voting pover

anong security holders, of such holding company
systenm.

A0/ Maine Xankee Atomic Power £o., 43 B.E.C. 764 (1963); Yermons
Yankee Nuclear Power CoOrp., 43 B.E.C. 6583 (1968))
gonnecticut Yankee Atonic Power Co., 41 S.E.C. 705 (1963):
Yankee Atoric Elec, Co., 36 B.E.C. 552 (19%%5).
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5. Section 10(e)(2)

No adverse findings are required under section 10(¢c) (2) of
the Act vith regard to the economic and efficient operation of
the Northeast=PSNH integrated public-utility system. AL/
Northeast forecasts total savings to Northeast-PSNH resulting
from the Acquisition to be approximately §837 million through the
year 2002. B2/ This amount represents a substantial percentage
of the $2.317 billion Northeast is to pay for PSNH, and is in
excess of the well estimated $45 million cost to consummate the
Acquisition. B2/ These savings fall into six categories anc are

identified as the Seabrook O4M Expense Synergy £4/, the Foss.l

L)/ The econonmies and efficiencies must be derived "by virtue of
the affiliation.” Nisconsin's Envt ol
882 F.24 523, %28 (D.C. Cir. 198%) giting RUnion Eles. £O
45 S5.E.C. 485, 494 (1974). Specific dollar forecasts of
future savings are not necessarily required; a demonstrat.d
potential for econonies will suffice even when these are not
precisely quantifiable. £ee anerican Elec. Power Co., 46

§.E.C. 1299 (1%978): Centerior Energy Corn,, Holding Co. Act
Pelease No. 24073 (Apr. 29, 1986).

B2/ Es¢ Amend. No. 13, Exh. D.5.8-10, D.9.1 and D.9.%. These
savings have been evaluated by the NHPUC, the Conn-DFUC,
through its consultant, Booz Allen, and by Northeast's
consultant, Cresap, & division of Towers, Perrin, Forster &
Crosby, Inc., & managenent consultant hired by Northeast to
evaluate Seabrook savings.

L3/ See Amend. No, 13, Para. 62A, pp. 77-78 (November 19, i99%0):
, Bolding Co. Act Relaase No., 24073
(Apr. 29, 1986).

A4/ With the acquisition of PSNH, the Northeast-PEWH systex will
become the lead owner of Seabrook. Northeast expects that
its sulti-unit nuclear operation experience and expertise
vill benefit SBeabrook operations and permit cost reductions
of PSNK's powver gensration costs by approximately $188
pillion on a cumulative net presant value basis.

(continued...)
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Stear Unit Availability Synergy AL/, the Energy Expense Synergy BL°,

L4/ (... .continued)
The reduced operation and maintenince expenses for Unit No.
1 will also benefit CL4P and other Nev gngland utilities
vith ownership shares in Seabrook. The savings to CL4P and
other Joint Owners are projected tc be more than $21 million
and $318 million, respectively, » pertien of which will alsc
penefit othar New England utilities which purchase Seabrock
pover through powver purchase agreensnts with MMWEC or other
Joint Owners.

g5/ In sdéition, the operation of the gnnoroting and
transuission facilities of PSNH an the Northeast operating
companies is coordinated and centrally dispatched under the
NEPOOL Agreement. Unde: the NEPCOL Agreament, any
improvenment of the performance of PSNH's fossil stesn
generating units would result in a reducticn in the amount
of generat.ng capacity New PSNH and Nev England must
support. The tota. capacity reduction for the combinsd
Northeast=PSNH systes from improved generating unit
availabilities is experted to grow to approxisately 70
pegavatts, for a total savings to the combined Northeast
PSNH system of §73 million on & cusulative net present value
besis. Energy expense reductions associetad with the fossil
stean cepacity reductions is expected to approximata $28
gillion for the Northeast-PSNH systen.

g6/ Northeast and NUSCO state that the axisting combined
capacity of the Northeast and PSNH systems will be used to
satisfy the load more effectively and will lover energy
expenses for the conrined Northeast-PSNH systenm resulting in
an anticipated savings of approximately $218 million on &
cunulative net present value bagis, which, hovever, will be
effset by an increase in capacity ro?ulronontu and energy
costs to the remaining NEPOOL participants. Northeast and
NUS2O expect that, for the Joint Owners of Beabreok and
certain other utilities with indirect interests in Seadrook,
these cost increases will be reduced by the savings brought
about by Northeast's more efficient operation and
paintenance of Seabrook. E&e BURIA note 84,
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the Peak Load Diversity Synergy L2/, the ALG Expense Synergy and
the Coal Purchasing Synergy. AL/

The Commission notes that, in cases involving electric
mtility scquisitions, significant savings can pe achieved froxn
better utilisation of generation capability and the consolidation
of utility operations, tossil fuel pricing, personnel, service
coppany services and sanagenant information systems. B3/ Civen
the structursl similarities betveen these tvo companies and other
eslectric utility companies, the record before us, including the
Applicant's projected savings, and our experience with previous
scquisitions, we conclude that it is probable that the projected

savings would result from the propesed Acquisition.

L2/ While the Northeast systen hae historically experienced
significant peak liads in the sumner and wvinter months, the
PENH systen has its highest peak loads during the vinter.
The peak loads of the conbined Northeast~PSNH systen are
expected to be lower than the sum of the annual peak loads
of the two separate systens. Conseguently, the combined
Northeast-PSNH systez will be required to provide less
capacity to meet its ebligations under the NEPOOL Agreement.
This cepacity reduction is expected to be approximately 100
Begavatis, or a8 projected savings of approximately $146
willion on & cumulative net presant value basis.

L8/ The savings resulting from the combined ALG Expense Synergy
and the Coal Purchasing Bynergy is expected to be
spproximately §163 million on & cumulstive net present value
basis, consisting of approximately $124 million in
purchasing, adsinistrative and general expenses and
spproximately 39 million of coal purchasing reductions.

RS/ Eas Arerican Eles. Powar £Q.. 46 B.E.C. 21299 (2973);
Llestric Energy. AnC. Holding Co. Act Release No, 113871
(Nov. 28, 1958) .
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¢.8ection 20 (1)

Section 10(f) of the Act, in relevant part, prohibits
Comnission apprevel of an acquisition under section 10 urless it
appesrs to the Comzission's satisfactior that applicable state
levs hsve baen observed. The sppropriste state regulatery
comzissions have yet to approve all aspects of the Acquisition
and related transactions, and an issue exists as to vhether the.ir
spproval is neefed in 1ight of the bankruptcy proceedings. 20/
pursuant to rule 24(c)(2), when &n issue under state leaw is
reised, we may epproeve the sransaction under section 10, subject
to compliance with state law. $1/ The Comnission's order will be
issued authorizing the proposed Acquisition subject to the terms
and conditions prescribed in rule 24 under the Act, specifically
those under rule 24(¢)(2).

€. Antrasysten Transactions

1. Assumption of Motes
The assumption by North Atlantic of the Notes $2/ on the

transfer to it by New PSNH of its interest in Seadbrook are

S5/ Eee RNRIa note 42,

, Holding Co. Act Release No. 22635
(Sept. 16, 1982).

$2/ The Notes would be {ssued initially by Stand-Alone PSNH at
Step A of thv Tvo-Step Transaction and assumed by North
Atlantic in S ep B, and issued by North Atlantic in the One-
Step Transactiun.
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subject to section 12(b) of the Act 32/ snd rule 45, 84/ The
assurption will constitute part of North Atlantic's payment for
the Seabrook interest and, as an integral part of the
Acquisition, is necessary and appropriste. Bection 12(b) of the
Act is satisfied.
2. Yortheast's Payment c¢f Dividends
Northeast's proposed payment, for up to five years, of

dividends on its common stock in reliance on its consolidated

§3/ Section 12(b) of the Act makes it unlawful for any
registered holding company or subsidiary thereof:

to lend er in any manner extend its credit to
. + + any company in the same holding-company
systen in contravention of such rules and
regulations or orders as the Comnission deexns:
necessary or appropriate in the public
interest or for the protection of investors
or corsupers or to prevent the circumvantion
of the provisions of this title or the rules,
regulations, or orders thereunder.

24/ Rule 45 provides, in relevant part, that no registered
holding company or subsidiary company "shall . . . lend
or in any manner extend its credit to nor indemnify
. + » any company in the same holding company systen,
except pursuant to a declaration . . . and . ., ., order
of the Comnission . . . ."



unrestricted retained sarnings is subject to section l2(¢c) 8%/ of

the Act and rule 26(c) 2£/ thereunder.

L5/ Bectd

u/

on 12(c), in relevant part, makes it unlawful for any

registered holding company or its subsidiary companies:

Rule

to declare or pay any dividend on any
security of such company . . . 4n
contravention of such rules and regulations
or orders as the Comzission deens necessary
or appropriste to protect the financial
integrity of companies in helding-company
systens, to safeguard the working capital of
public-utility companies, to prevent the
payment of dividends out of capital or
unearned surplus, or to prevent the
circumvention of the provisions of this title
or the rules, regulations, or orders
thereunder.

26(c) reguires, in relevant part, that:

(¢) Every registered holding company and
evary subsidiary company thereo! shall hereafter
fecllow the eguity method of accounting for
investments in any subsidiary company.

'

. . Ld .

(2) Every company subject to this
rule shall maintain a subaccount to its
retained sarnings account which shall be
periodically debited or credited with
its proportionate shire of undistributed
retained earnings of subsidiary
companies.

(3) No company subject to this
rule shall declare or pay any dividends
. + from or on the basis of any
balances recorded in the subaccount
referred to in paragraph (2) abovs,
except pursuant to & declaration under
Bection 12(c) of the Act.

We note that Northeasst will be sudbject to the limitations of
rule 26(c)(3) of the Act at the end of the five~-year period.
Howvever, at any time after three years from the date of the
Acquisition, the Comnission may require the Applicant to

(continued...)
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Northeast's payment of dividends in reliance on its
ponsolidated unrestricted retained earnings for up to five years
sfter the Acguisition would enable it to continue paying the
Javel of dividends approved by its Board. §2/ This technigue
ghould enable Northeast to issue sdditional common stock when
reeded to fund its eguity investments {r, PENK without causing its
other subsidiaries to pay up dividends greater than would
pthervise be necessary. 28/ gection 12(c) and rule 24(c) are
setisfied,

., Trauster of Seabrook
New PENH's transfer of Seabrook te North Atlantic is subject

to section 12(d) of the Act §8/ and rule 43. J00/

$6/ (... .continued)
Justify the continuation of the exception to rule 2&(¢c) ()
and way exercise its suthority to revcke, modify or extend
such continuation on a prospective basis.

§7/ §2¢ EuhIp note 37 and sccompanying text. As noted above,
New PSNH and North Atlantic may not begin paying d.ividends
to Northeast for up to five years.

§8/ Northeast states that, if its other opersting subsidiaries
distributed higher dividends to Northeast than they would
have in the absence of the Acquisition, the common equity
portion of their capitelizations would be reduced. As &
result, the higher distribution could be characterited by
reyulateors, éecurity anslysts and reting agencies as @
subsidy of the Acquisition.

£8/ Bection i2(d) of the Act makes it unlavwful for any
registered holding company:

to sell any . .+ uttlst{ assets, in

contravention of such rules and regulations

or orders regarding the considerstion to be

received for such sale, [(and) maintenance of

competitive conditions . . . as the

Comrissicn deens nNecessary or appropriate in
(eontinued...)
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We have discussed under section 10(b) (3), AMREA, the
consideration to be paid in connection with the Aeguisition,
including the $700 millien to be paid for PENH'S Seabrook
assets. A04/ The $700 millien to be paid for the Seabrook assels
{s the value established by the Plan and the Rate Agreanment
approved by the NHPUC and is appropriste. 02/ purther, this
transfer to North Atlantic will perely move the ssset fron one
Northeast subsidiary to another and should have no impact on

conpetitive conditions. Section 12(d) and rule 43 are satisfied.

gg/(,..continuod)
the public interest or for the protection of
investors oOr consumers . . . .

88/ Rule 42 provides, in relevant turt, that no registered
holding company ©r Subsiiiary shall, diractly or
indirectly, sell to any company in the sane holding
conpany system or to any affilicte . . . any securities or
utility assets or any interest in any business, except
pursuant to & declaration . . . and ., . . order of the
Compission . . . "

aRl/ In sither the One-Step~ or Two-Step Transaction, North
Atlantic will pay PSNH approximately $495 million in cash.
In sddition, in the One-Step Transaction Nerth Atlantic
vill issue $205 million of Notes for distribution in
accordance with the Plan, which Notes it will essume in
the Tvo-Step Transaction.

102/ As noted above, &8¢ of Decamber 31, 1. 89, PENH valued
Seabrook at $1.790 billion. The Plan values thase assetls
at $700 million, which would result i1 8 write-down of the
value of the Beabrook sassets. Novever, & *prenjun” of
approximetely $787 million has been assigned under the
plan to the non-Seabrook sisets of PSNH.,



59
111, REQUESTS POR EEARING

The most significant issues raised and argumsents mede by the
intervenors may be summarized as follows: (1) concantration of
control questions under section 10(b) (1)1 (2) the nev econcmies
and efficiencies reguirement under section 10(e)(2): (3) capital
structure/cost of capital concerns under sections 10(b)(3) and
11(b)(2): and (4) the single integrated systen standard of
section 11(b)(3).

Tventy=two entities 100/ opposed the proposed Acquisition on
the basis of section 10(bk)(1). These entities argue that
Northeast and PSNH are the only utilities with excess generating
capacity available in the New gngland region. They also assert
that the proposed Acguisition will give Northeast "monopoly”
control over transmission corridors into and cut of the New
England region, contrary to the pro-competitive federal antitrust

pelicies. 104/ Another petitioner, NEES, filed comments stating

103/ Requests for & hearing on the basis of section 10(b) (1)
were made by: APPA, NRECA, EAF, Mass=-DPU, MMWEC, Vermont-
DPS and Vermont-PSE and the 11 Massachusetts Vtilities.
Notices ©f Appearance on the basis ©of section 10(b) (1) were
giled by: Maine-PUC, Mass~-AG, Rhode Island-AGC and Rhode
Island DPUC.

104/ With regard to these concerns, Northeast argues that the
basic facts about its share of the Nevw gngland transeission
and surplus generation capacity are undisputed and that, in
the absence of any material dispute about these facts,
there is no need to develop them further in & hearing. It
asserts, therefore, that the dispute before the Comnission
is not one concerning significant issues of saterial fact,
but rather of the conclusions to be drawn from the facts.
Furthermore, Northeast states that, because of the
transmission commitments entered into in connection with
the proposed acguisition which vill cause Northeast to give

(continued...)
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thet it would oppose the Acquisition on section 10(b) grounds if
FERC fails to approve the transmission sgreement resched between
Fortheast and NEPCO.

To the extent a proposed acquisition will result in
concentration of control detrimental to the public interest or
the interest of investors or consumers, the Comnission has
jurisdiction under section 10(b) (1) of the Act to consider
allocation ©f excess generating capacity, transnission access or
the flow of electricity over transmission lines of any heolding
company system. 105/ To tha extent that these mattiers are
specifically regulated, they are properly within the jurisdiction
of FERC and the appropriate state commissions.

We have considered the size and other caaracteristics of
the Northeast=PSNH systen after the proposed Acqguisition and the
resultant economic benefits, discussed gupra. We have found,
inter alia, that the Northeast-PSNH conbined system would not be
dispropertionate in size to the other utilities in WEPOOL, or

other New England utilities, and that econonic benefits will or

304/(...continued)
up & substantial measure of its control of transmission
fecilities, the acquisition will increase the availebility
of Northeast's and PSNH's transmission facilities to other
Nev England utilities and, in the process, accomplish @&
level of access to transmission that could not and would
not have occurred without the proposed acguisition.

105/ Eee City of lafavette, louisiana v, SEC, 454 F.2d 941, 955
(D.C. Cir. 1971) aff'd 411 U.S. 747 (1973): Bunicipal Elec.
Assn. ©f Mags., 413 F.2d at 1058-59.
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are likely to result fros the proposed Acquisition. AR/ As @
result, ve do not find that an increase in contreol ever
transpission corridors or control OVer &xcese genarating
capacity, on balance, require disapproval under section 10(d) (i
or the imposition of conditions under section 10(e) ©f the

Act. 107/ Accordingly, ve do not gind that the Acquisition tends
tovards the concantration of contrel ef public utility companies
of & kind or to an extent detrimental to the public interest or

the interest o©f investors or coneuners as to regquire disapproval

L

under sectien 10(k) (1

, Eighteen parties J05/ opposed the wroposad Acquisition on
the grounds that it did not meet the reguisite "new economies anc
efficiencies” standards of section 10(¢)(2). Twelve of these
parties (the 11 Massachusetts Utilities and NH-OCA) argue that
the potential for nev wconomies and efficiencies should be
carefully exanined in & hearing, but they fail to sufficiently
ellege disputed issues of fact or lav. The Mass-DPU, however,
disputus the projecied econonies and efficiencies expected fror

the Acguisition, classifying such preojections as *either

106/ B&s AMRIA notas 81«85 and accompanying text,
107/ Ese Municipal Riec. AKsn. Sf Mags., 413 F.2d at 1060-62.

-

were filed by the APPA, NRECA, Conn=OCC, EAF, Nass-DPU,
KMWECS, 311 Massachusetts Utilities and Nev Hampshire-OCA.

108/ Reguests for hearing raising issues under section 10(c) (2

v
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speculative, nonexistent, or overstated.® J0%/ Feversl
intervenors 10/ argue that the alleged economies and
efficiencier do not serve the public interest becauss they arise
st the expense of other utilities and their customers. In
pddition, they charge that these proposed benefits are obtainable
vithout the Acquisition or already exist due to the joint
planning and ecperations currantly taking place under NEPOOL and
ave thus not economies and efficiencies arising "by virtue of the
affiliation,” adding that the Acquisition merely #8.lows Northeast
to resllocate these benefits to itself, and that various
agreepents betwveen the merging conpanies tend to allocate
economies awvay from Northeast affilistes and tovards PSNH to the
detriment of the customerc of the Northeast affilistes.

The Commission has exarined the sconomies and zfficiencies
essociated with the proposed Acguisition. Among these synergies,
several will be nev and could not result except from the
Acquisition. The combined system will benefit, for example,

froe: (1) Northeast's multi~unit nuclear operstion exsperience

)

108/ With respect to the petitioners' challenge regording the
existence and sufficiency of newv economies and
efficiencies, Northeast again argues that there is no
factual dispute as to several of the synergias it
forecasts, and that as to others, the challenges are
largely unsupported by any offer of procf that wnuld
reguire a hearing. Additionslly, Northeast argues that
none of the comments on the remaining types of sevings
predicted in its application, suggast that the savinge do
::;!cxilt or offer proof that the amount alleged should be

erent.

110/ APPA, NRECA, Conn=0CC, EAF and WHWEC.
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and expertise: (2) the cosbined capacity of the Northeast sumnmer
peaking systenm vith PSNH's winter peaking system; (3) osrtain
administrative and general services of Northeast's service
company subsidiary, NUSCO; and (4) coal purchasing efficiencies
vhich do not presently exist within the PSNH system. Northeast
has sttributed $487 million of their stated $837 million of total
savings resulting from the Acguisition to these synergies. These
savirgs are not unsubstantisted. Northeast hes der “nstrated a
potential that these savings will occur. Such a shoving is
sufficient for purposes of section 10(¢)(2) of the Act. A1/

Intervenors assert that certain synergies sheuld not be
considered because they result from a reallocation of savings at
the expense of third parties. While certain resllocations
affecting third parties may OCCuUr &s a result of the Acguisition,
the Commissicn has nevertheless concluded that, in light of the
benefits of the resulting efficiencies and economies, Jl2/ the
Acquisition is consistent with the public interest provision of
section 10(¢) (2).

As discussed gupra, the Commission is satisfied that the
Applicant has shown on the record that the Acypuisition and

related transactions will result in econcnies and efficiencies

A1)/ f&ee RuRza note 81,

112/ Eee BuRIa note 86 (cost increases will be reduced by the
savings brought about by Northeast's more efficient
operation and maintenance of Seabrook) .



64
for the resultant integrated public utility system &8 requirec
under mection 10(¢) (2) that could not be achieved cthervise.

Two petitioners filed submissions seeking & hearing under
pections 10(b)(3) and 11(b)(2) on the tintncial aspects of the
Acguisition., EAF argues that the capital and corperate structure
proposed by Northeast i3 too complex, &s it wvould increase the
nunber of corperstions and compiicate the cost allocation rules
and capital structure arrangemen.s. EAF also argued that the
epplication lacks basic information thet vould enable the
Comnission to determine whether the capital structure is unduly
complicatead. The Conn-0OCC expressed concern regarding "the
spparently incomplete and/or insufficient substuntiation relsting
to the financial assusptions upon w..ich the [A)pplication is
based," and notes that several aspects of the Acguisition's
fingncing raise issues of material fact which would regquire

dditional analysis in an evidentiary hearing. 21}/

The rfomzission has sxamined the proposed multiple

financinys (g.8., common stock, preferred stock, long-term and

short~tern dedt) and the capital structure of the “ortheast~PSNH

-

113/ Regarding the concerns the patitioners expressed relating
to the lack of information on financing for the proposed
Acquisition and the possible effects of the financing on
Northeast affiliates and customers, Northeast asserts that
these concerns focus, however, on the possible affects of
the financings on Northeast subsidiaries, rather than on
the actua)l details of the financings, which 4t etates wi.l
be sudbiect to subseguent Commission approval. It then
argues that the roplication is already clearly sufficient
to shovw the impact of its financing arrangemsnts on
Northeast subsidiaries and therefore no hearing on the
matter should be regquired.
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syster, including both New PSNH and North Atlantic, 4n connecticn
vith the Acguisition. The long-term debdt will include first
mortgage bonds and terx loans. Thete proposed security issuances
and the resulting capital astructure are no different than those
of the t rew exist ' ng Northeas: s'sten oparating utilities or of
pther holding company systems regulated under the Act. with
regard to the Northeast Warranis, &S discussed BuURIpr, their
{gsuance is regui ed by the Merger Agreenment and the Comzission
has previcusly authorized the issuance ¢of warrants where, as
pere, the standards of the Act are setisfied. Jl4/ Further, the
ellocation of costs associated with the issuance of these
securities ie rlso routine. As discussed BURID, Ve dec not
believe the orposed capital suzvcture to be unduly complex. 112/

Wit regard tc¢ the Intervenors' argument that the
Acquisition will unduly compl..ate the corpc. ste structure of
Northeast, we note that, although NUAC will be created as a
transitory corporation to consummate the Acguisition, the
transactions proposed herein ultimately will result in the
. reation of only one additional corporatien, Norih Atlantic,
vhich will own ” NH's interest in Seabrock. With the exception
of the Seabrook interest, the assets and function o©f PSNH will be

virtually identical after the Acquisition.

Al4/ Bes note 45 arn4 accompanying text.
115/ £ee mupra note 71-72 and scconpanying text.
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The Commission has examined the financial sssumptions that
relate to the proposed financings and concluded that, as to the
proposed issuances and sales of common stock, Notes by North
Atlantic and Northeast Warrants that the Comzission is approving
herein, the record is sufficient to make the regquired findings
uhder the Act. The Intervenors tiat claim that the record is
inudeguate have not sufficiantly explained why the record is
incomplete with regard to those securities that the Commission is
approving herein. With regard to the proposed securities over
vhich jurisdiction is being veserved, sufficient information has
been provided to establish the ~outine nature of these securities
and the parameters of the terms and conditions that will be
associsted with their issuance and sale. The terms and
conditions will be provided by the Applicant and w;ll be sxanined
under the relevant provisions of the Act by the Division of
Investment Management by delegated authorit).

One petitioner, NEES, argues that Northeast and PSNH are
interconnected by only one line at the Vermont Yankee site in
vernon, Vermont, and that the flows of electricity across the Ne.
England grid are such that the merged entity, without
transpission service by NEPCO, wouls t consist of a systenx
eyhich under normal conditions may be economically operated as @&
single interconnected and coordinated systen * as required under
section 11(b) (1) of the Act. NEES states that the Northeast-

NEPCO egreement is currently before the FERC, and argues thet &
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hearing on the proposed Acquisition will be necessary in the
event that FERC disallovs tnat agreenent,

We have previously noted that the 18 Vermont Dtilities have
entered into a Settlement Agreement with Northeast and PSNH that
grerts to the Northeast~PSNH combined system contractual rights
to use that segment of the Northfield-Scobie Line owned by VELLO.
The Settlement Agreement provides Northeast-PSNH the necessary
contractuasl rights to operate the merged entity as a single
integrated electric utility systen under the Act. The pending
Northeast-NEPCO agreement would only add integraticn support to
the Acguisition; it is not necessary in order to establish
integration, which we have found is satisfied through the

Northfield-Scobie Line.

Section 20 of the Act provides, in relevant part that

*(o)rders of the Commission under this title shall be issued onl)

after opportunity for hearing."™ J1§/ Rule 23(d) further provides
that "[i)f the Commission deems that a hearing is appropriate in
the public interest or the interest of investors or consumers, it

will issue an order therecon, and in that event a declaration or

Rule 23(e) under the Act provides that the Commission will
publish notice of the filing of a proposal in the Federal
Register giving "(a)ny interested person . . . not later
than fifteen days after the publication of such notice or
other date as may be fixed therein . . . to regquest in
vriting that a hearing be held, stating his rearons
therefor and the nature of his interest.* MNotice of the
filing of the Applicetion was published in the Pederal
Register on Pebruary 8, 1950, 55 Fed. Reg. 4,8%6 (1950),
giving interested persons until February 26, 1950 to file
comments or to reguest a hearing in this matter.
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application shall not become effective aicept pursvant to further
Cozzission action.*

In analyzing & hearing reguest, the Comzission deternines
whether & reguest raises & significant {ssue of fact or lav that
is relevant to the findings the Act reguires the Commission to
make in order to grant the spplication or permit the declaration
to become effective. A simple assertion that a particular
stancdard of the Act hes not been met does not suffice to raise a
significant issue of fact or law. JAl7/ Furthermore, “"although
cornstitutional reguirements of due process may require a hearing
in some circumstances, even in the absence of a specific
statutory requirement, 118/ the Commission is not required to
hold a hearing if the issues defore it would not be further
developed in a hearing."™ J1%/

With regard to the intervencrs' requests for hearing and
their replies to the Applicant's responses, the Comnission has

already addressed many of the issues pressanted by the intervenors

genterior Encrgy Corp., KHolding Co. Act Release No. 24073
(Apr. 29, 1986).

For instance, there msust be an evidentiary hearing at the
reqgquest of an interested party vhen there is & issue cof
material fect. gee lncependent Bunkexs Assn, ©f Ga, V.

v L the Fed. Reserve EBvs., 516 F.2d 1206,

1220 (D.C. Cir. 1975): General Motors Corp, v, FERC, 656
y.24 791, 795 n. 7 (D.C. Cir. 1963).

12, ARESts., Holding Co. Act Release Mo, 24641
(Mey 12, 1988), giting Cisy of lafayvette v, BEC, 454 F.24
gt $53 (hearing not required “in matters where the ultiuvate

decision will rot be enhun~ed or assisted by receipt of the
evidence.").
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in its discussion concerning the proposed transactions. To the
extent that the Commission has not discussed the issues presented
by the intervenors, we have considered them and concluded that 2

heariny on the Application is not warranted.

ix. CONCLUBRION

The Comzission has carefully exazined the Application, the
numerous comments and requests for hearing filed and supplemented
by the intervenors, and the Applicant's responses to these
interventions. We have considered the applicable standards of
the Act, and concluded in each instance that the proposed
Acguisition is consistent vith those standards. The Commission
reached these conclusions on the basis of the complete record
before it. No hearing is required to develop these facts
further.

The Commission finds that the Acquisition and related
transactions and the reguest for an exception from the
competitive bidding regquirements of rule 50(b) and (c) under rule
50(a)(5) are nct an unreasonable course of action, do not require
adverse findings, and are consistent with the fzquircncnts of the
Act. Further, as no issue of fact or law that would warrant a
hearing has been raised, we conclude that the regquests for
bearing should be denied,

Due notice of the filing of said Application has been given
in the manner prescribed in rule 23 pronulgated under the Act,

and no hearing has been ordered by the Commission. Upon the
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basis of the facts in the record, it is heredy found that, except
et to those matters over which jurisdiction has been reserved,
the applicable standards of the Act and rules thereunder are
setisfied, and that no adverse findings are necessary:

IT 15 ORDERED, that the reguests for a hearing be, and they
bereby are, denied;

1T 1S PURTHER ORDERED, pursuant to the applicable
provisions of the Act and rules thereunder, that, &xcept as to
these matters over which Jurisdiction is reserved, the
Application be, and it hersby is, granted and permitted to become
effective forthwith, subject to the terms and conditions
prescribes in rule 24 under the Act, including the conditions set
forth in subparagraph (¢)(2) thereunder, with regarc to: (1)
Northeast's issuance of Northeast Warrants: (2) NUAC's
acquisition of Northeast Warra’ 1 (3) New PSNH's acquisition of
Northeast warrants: (4) Northeest's issuance ©f common StoCk upon
axercise of the Northeast Warrants; (5) North Atlantic's issuance
and sale of common stock teo Northeast: (6) NUAC's issuance and
sale of comnon stock to Northeast: (7) New PSNH's issuance and
saie of common stock to Northeast; (8) Northeast's acquisition of
(a) North Atlantic common stock, (b) NUAC common stock and (¢)

New PSNH common stock either directly or through the merger of

NUAC into Btand-Alone PSNH; (9) North Atlantic's acquisition of

PENH's interest in Beabrook and its assumption of related

obligzations: (10) North Atlantic's assumption or issuance of the
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$205 million of Notes; (11) New PSNH's transfer of its interest
{n Seabrook to North Atlantic: and (12) vaiver ef rule 26(c)(3)
reguirenments relating to the payment of dividends on Northeast's
compon stock, subject to conditions discussed hervin: provided
that, Northeast file a certificate of notitication informing the
Commission, within ten days of any notice under the VELLO-
Northeast Agreement, of the intention to amend, terminate or
othervise affect the Velco-Northeast Agreement, Or of its actual
termination in any event;

IT 15 FURTHER ORDERED, that jurisdiction should be, and it
hereby is, reserved over the following transactions, pending
completion of the record, which transactions are tc be exanined
under the applicable standards of the Act by the Division of
Investment ~anagement by delegated authority: (1) Northeast's
issuance and sale of additional common stock to reise capital,
term borrowings and inverim bank borrowings, if any: (2) North
Atlantic's issuance cof first mortgage bonds, interim bank
borrowings, if any, and short-term borrowings: (3) the Capital
Funds Agreenent between Northeast and North Atlantic; (4) New
PSNH's issuances and sales of first mortgage bonds, polluticn
control revenue bonds and preferred stock, and its tern
borrowings and short-ters borrowings: and (5) except as to
$855,000 in fees and expenses discussed above under section
7(d) (4) of the Act, the fees and expenses associated with the

Acgquisition; and
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1T 18 PURTKER ORDERED, that jurisdiction should be, and it

baredy is, reserved to further consider the proposed transactions

An the event that the Rate Agreenent between NUSCO and the

Governcr and Attorney General of Nev Hampshire does not take

/ —
Son o f ’
LS ANy gy o’

/ Jenathan G.
Becretary

By the Conmission.

rd

Decanber 21, 195¢C




