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UNITED STATES OF AMERICA .
NUCLEAR REGULATORY COMMISSION ‘82 NOV -8 AI1:40

BEFORE THE ATGMIC SAFETY AND LICENSING BOARD” 7.3 A

In the Matter of
LONG /ISLAND LIGHTING COMPANY Docket No. 50-372 (0.L.)

(Shoreham Nuclear Power Station,
Unit 1)

e
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» SUFFOLK COUNTY RESPONSE TO
LICENSING BOARD PROPOSAL OF NOVEMBER 2, 1982

This filing responds to the Board's request that the
parties present their views on the Board's authority to
utilize private guestion-and-answer sessions ("evidentiary
depositions") in lieu of the public hearing normally held
in licersing proceedings. Tr. 12,586. Suffolk County's
position is (1) that the Board's proposed procedure is unlawful,
and (2) that the County's experts and consultants have been
instructed by the County Executive not to participate in the
Board's proposal.

I. The Board's Ruling

On November 2, 19¢2, the Licensing Board tentatively ruled
that Phase I emergency planning issues will not be adjudicated
in a customary public hearing before the Licensing Board. Instead,

citing "efficiency" as its reason, the Board ruled that the
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emergency planning issues will be examined through "evidentiary

depositions" taken privately among the parties. The Licensing
Board will not be present at these sessions. Appearance before
the Board on Phase I emergency planning issues will be conducted
at a later date, with the hearing scope restricted to Board
questions (if any) and to limited questions by the parties.

Tr. 12,565-617. Such an appearance will be brief, perhaps
last.ng only one day. Tr. 12,542, 12,566, 12,577-79. The Board
has ordered a similar procedure for considering the quality
assurance issues addressed in the recent Torrey Pines report.
. 12,559,

II. The County's Position

On November 2, the Board was informed by County counsel
that County officials, when informed of the Board's proposal,
would likely be highly dissatisfied. Tr. 12,582. That is the
case. The Suffolk County Executive, Peter F. Cohalan, has
written to Chairman Palladino and the Commissioners to express
the County's view. A copy of Mr. Cohalan's letter is attached
hereto. It informs the Commission of Mr. Cohalan's instruction
that the County's experts and counsel not participate in the
Board's proposed procedures.

Section 189 of the Atomic Energy Act provides parties with
an opportunity for a "hearing" in any proceeding for a license
to operate a nuclear power plant. The NRC has consistently
implemented Section 189 to require adjudication of evidentiary

disputes in public hearings before the Commission or the Boards




to which it has delegated its authcority. Depositions are used
in NRC practice, just as they are in Federal court practice, as
proper pre-trial discovery devices. To the County's knowledge,
depositions have never been use? as a substitute, in whole or in
part, for a public adjudicatory hearing before a Licensing
Boarg.

The Licensing Board's proposal is at odds with the norm
and practice of NRC licensing proceedings. The Licensing Board
‘'has no authority in this proceeding to depart from the settled
adjudicatory practice of the NRC. If a change is to be made
in the adjﬁdicatory process, that change can be effected only

by the Commission through a properly noticed rulemaking proceeding

or, if necessary, by Congress through legislation.

The Board made clear on November 2 that it believes it
has authority to order its proposed change in procedure.
Surprisingly, the Board declined to provide its reasoning for
this position.l/

Suffolk County Counsel: Judge Brenner, it

would be very helpful from our standpoint if
we were to understand the Board's reasoning.

1/ The Board suggested that the use of prefiled testimony.
provides an analogy for the "evidentiary depositions" proposed

in this case. Tr. 12,582. The County disagrees. First, the
prefiled testimony approach is explicitly authorized by Section
2.743(b). Second, even with prefiled testimony, cross-examination
is conducted before the Board in a public hearing. Obviously, in
nuclear licensing cases -- where the vast complexity and weight
of the direct testimony requires extensive preparation by counsel
before the public hearing -- counsel and their experts have to
receive the testimony before coming before the Board. Similarly,
the Board needs it to prepare for trial.



From our perspective, we don't understand

how a discovery tool can become a substitute
for a hearing, and we might be ourselves
persuaded not to pursue the argument if we
understood where the Board was coming £from.
So if that were possible, we would appreciate
the Board's reasoning prior to the time we
were asked to put forth our own analysis.

Judge Brenner: No, sir. You're telling us
we can't do it and we're telling you we can.
You tell us why we can't. It's that simple.

We stated our reasons. It is for efficiency.
Tr. 12,564-65.

The County acknowledges that the Board has broad discretion
to control the course of a proceeding. See 10 C.F.R. §2.718.
The Board's discretion, however, does not embrace the power to
eliminate in substance and effect the very public hearing it
is charged by law to conduct.
For the foregoing reasons, Suffolk County urges thisa
Board to rescind its November 2 ruling.
Respectfully submitted,
David J. Gilmartin
Patricia A. Dempsey

Suffolk County Department of Law
Hauppauge, New York 11788

L.
erbert H. Brown

Lawrence Coe Lanpher
Alan Roy Dynner
KIRKPATRICK, LOCKHART, HILL,
CHRISTOFPHER & PHILLIPS
1900 M Street, N.W.
November 8, 1982 Washington, D.C. 20036
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CERTIFICATE OF SERVICE

I hereby certify that copies of "Suffolk County Response
To Licensing Board Proposal of l'ovember 2, 1982" were sent on
November 8, 1982 by first class mail, except where otherwise

noted, to the following:

Lawrence Brenner, Esg.*
Administrative Judge
Atomic Safety and Licensing

Board
U.S. Nuclear kegulatory Commission
Washington, D.C. 20555

Dr. James L. Carpenter*
Administrative Judge
Atomic Safety and Licensing

Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. Peter A. Morris*
Administrative Judge
Atomic Safety and Licensing

Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Edward M. Barrett, Esqg.
General Counsel

Long Island Lighting Company
250 014 Country Road
Mineola, New York 11501

* By Hand

Mr. Brian McCaffrey

Long Island Lighting Compainy
175 East 0ld Country Road
Hicksvillie, New York 11801

Ralpn Shapiro, Esg.**
Cammer and Shapiro

9 East 40th Street

New York, New York 10016

Howard L. Blau, Esq.
217 Newbridge Road
Hicksv.ille, New York 11801

W. Tay.or Reveley, III, Esg.**
Hunton & Willirms

707 East Main Street

Richmond, Virginia 23212

Mr. Jay Dunkleberger

New York State Energy Office
Agency Building 2

Empire State Plaza

Albany, New York 12223

** By Federal Express



Stephen B. Latham, Esqg.
Twomey, Latham & Shea
Attorneys at Law

33 West Second Street
Riverhead, New York 11901

Marc W. Goldsmith

Energy Research Group, Inc. -
400-1 Totten Pond Road

wWaltham. Massachusetts 02154

Joel Blau, Esqg.

New York Public Service
Commission

7he Governor Nelson A.
Rockefellexr Puilding

Empire State Plaza

Albany, New York 12223

David H. Gilmartin, Esg.
Suffclk County Attorney
County Executive/Legislative
Building

Veterans Memorial Highway
Hauppauge, New York 11788
k'A‘\tomic Safety and Licensing

Bocard Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

‘Docketing and Service Section*
Office of the Secretary

U.S. Nuclear Regula:ory Commission
Washington, D.C. 20555

Bernard M. Bordenick, Esqg.*

David A. Repka, Esqg.

U.S. Nuclear xegulatory Commissi<cn
washington, D.C. 20555

Stuart Diamond
Environment/Energy Writer
NEWSDAY

Long Island, New York 11747

DATED: November 8, 1982

Washington, D.C.

Mr. Jeff Smith 3
Shoreham Nuclear Power Station
P.O. Box 618

North Zountry Road

wading River, New York 11792

MHB Technical Associates
1723 Hamilton Avenue

Suite K

San-Jose, California 95125

Hon. Peter Cohalan

Suffolk County Executive

County Executive/Legislative
Build.ing

Veterars Memorial Highway

Hauppauge, New “Ork 11788

Ezra 7. Bialik, Esq.

Assistant Attorney General
Environmental Protection Bureau
New York State Department of Law
2 World Trade Center

New York, New York 10047

Atomic Safety and Licensing
Appeal Board

U.S. Nuclear Regulatory Commission

washington, D.C. 20555

Matthew J. Kelly, Esqg.

Staff Counsel, New York State
Public Service Commission

3 Rockefeller Plaza

albany, New York 12223

Daniel F. Brown, Esg.*
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

KIRKPATRICK, LOCKHART, HILL,
CHRISTOPHER & PHILLIPS

19500 M Street, N.W., Sui.e 760

Washington, D.C. 20036

(202) 452-7000
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The Honorable Kunzio J. Palladino
The Bonorable Victor Gilinsky
. The HBoaorable James K. Asselstine
The Boanorable Jchn ¥, Ahearne
- The Bonorable Thomas Roberts .
U.S. Wuclear Reguwlatory Commission , :
. Washimgtona, D.C. 20535 , : ‘ t

- Desr Messrs. Chairman und Commissioners:

On behalf of the citizens of Suffolk County, I am writing
to inform yr.u that the hearing on the safety of the Shoreham
nuclear >ower plant is being marred by the preocedural
irrecularity of your Licensing Board. I ask that you promptly
intercede to exercise the Cormission's superviscry authority
over the condact of the hearing.

. Last weeX, the Licensino Board tentatively fecided to
discaxrd normal hearing procedures on certain critical issues of
emergency prepar~iness and quality assurance. The Board stated
its imtention not to preside cver the cross-examinaticn of
expert w.tnesses and, thus, in effect not to exercise its
isrortant role of helping to shape the development of probative
evidence in the adversarial framework =stablished by law.

Instead, the Board directed the parties to schefule ‘ |
questioning a2mong themselves by the invention of so-called ' |
*evidentiary depositions,” cutside the public hearing room and
in the absence of the Board Members. The Board indicated that
it wo.ld later rule on the admissibility of porticns of the
parties' question-and-answer transcripts at a briel public
session and ask the witnesses aay questions tl e Board aight
then have,

F—““' L J MAUPTAUGE MY T TTES L
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; ' 75 Board's proposal displays either ignorance of or
' {adiff recce to the meaning and irportance of a public bearisg. |
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‘The propcsal'is a gross departure from the ncrm and is b =

asacceptable to Suffclk Csunty.

Accardinglvy, I am fastructine | | | ' |

the Count;'s counsel and axpert cossaltant: not to participate

ia the Boxrd's proposed procedures,

x
By

roles and procedarss.

fn> is & Forom of right and privilege

facts.  The parsonal lavolvement of attentive adjndica*ors is
fx¥ spensable. Your Licensing Board's invention of so-called

“evilentiary depositiois” as a scudstitute
hearimg procedures not only does wiolence
ad jedicatory framework of the KRC, bat it

both the hcrd.(and ‘the parties to the proceeding.

; " 2o the residemts of this County who are affected by
Sioretmm & safety, the {ssees being Beard
We hold the Board accountable to

Boerd are serious matters.
petform its ‘ndicial functions with care,

maturity befittiry %he high public responsibility with which i®

has been ertrustel, The Board's propossl

hearing procedures Im this case ‘s an iisul® -— a sugygesticn
that the WPC dces not ccasider the public’
Snaor ham to te imoortamt enough to justify fcllowing the | i }

ordinery course.

I ask that you provrtly act %o terrinate this poteatially
divisi7e controversv by instructing the Licensinc Board to use |
. mormal poblic hearing procedures in the Shoreham proceeding. :
Suffalk Cocnty is a0t williny o permit the Storeham safety
hearisg to become a labecratory for experiments in regulatory

procedure.
Si rely
n ’.
cr: Lawrecce Brenner, E=q.
Or. Petar A, Morris

ODr. James L, Carpenter

CQHALAN
SUFFOLK COUNTY EXECCUTIVE

LI joining the NSRC's Shoreham bearingy, Suffolk County et 5 L4
assumed and accepted *he applicability of estaLlisbed rules and - | '
custymnyy procedured.  We mov insirt that your Licensine Board
. mgply haose In Saffolk Ccumty, a
‘ ::Lf meass just that, sollisc rore sad nothing less.

v
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in vhich t3 develon. |

Ict the pormal |
to the settlad
cheapens the xoh

.
by the ticemingl i -
temperament, and '
to discard normal

s safety concerns at = |

yours,




