UNITED STATES DR -O
NUCLEAR REGULATORY COMMISSION
WA‘SH'NGYON. D.C. 20555

October 7, 1982

OFFICE OF THE
SECRETARY

Robert R. Belair, Esq.
Kirkpatrick, Lockhart, Hill,
Christopher & Phillips
1900 M Street, N.W, IN RESPONSE REFER
Washington, D.C. 20036 TO 82-A-19(82-308)

Dear Mr. Belair:

This letter responds to your August 17, 1982 Freedom of
Information Act (FOIA) appeal. On July 14, 1982 you
requested two categories of documents: (1) those "in which
the Commission or the NRC Staff has 'focused on- the risks
associated with' fuel loading and low power operaticn," and
(2) those "in which the Commission has 'chosen a level of
emergency preparedness appropriate to assure the health and
safety of the public' for fuel loading and low power
"operation." On August 5, 1982 the NRC responded to your
request, identifying and withholding three documents. That
response also referred you to the footnotes accompanying the
notice published in” the Federal Register at 47 Fed. Reg.
30232, where various Safety Evaluation Reports (SER) are
referenced. Several other documents responsive to your
request, including other SERs, have also been identified.
They are listed in the attachment to this letter along with
the previously referenced SERs. Items 1-20 listed in the
attachment are already in the Public Document Room (PDR).
Items 21 and 22 are enclosed. 1In addition, a further search
of our files has turned up one additional document subject
to your request that is being withheld in its entirety, an
undated draft of SECY-82-185, "Final Amendment to 10 CFR
Part 50 and to Appendix E: Mouification to Emergency
Preparecness Regulations Relating to Low Power Operation."
In the margins of this draft paper are written comments on
various aspects of the draft paper by Mark Chopko, an NRC
attorney. This draft document and the written comments in
the margins constitute advice, opinions and recommendations
in an ongoing deliberation, i.e., adoption of a final
version of the rule, and it is clearly withholdable as
deliberative privilege under Exemption 5 of the FOIA and the
Commission's regulations. 10 CFR 9.5(a) (5). Release of
this document would not be in the public interest because it
would impede open and frank communication within the agency
on policy decisions. This document is being withheld in its
entirety as it contains no reasonably segregable factual
portions not already in the public record and release of the
factual portions contained in the draft would reveal the
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agency's decision-making process. See Russell v. Department
of the Air Force, F.24 (D.C. Cir. No. 81-2005, July
23, 1982).

With respect to your appeal from the withholding of the

" three documents originally identified, the Commission has
determined that these documents are exempt from mandatory
public release and that their release would be contrary to
the public interest. Your appeal is accordingly denied.

The two memos to the NRC Commissioners from Dennis K.
Rathbun, Acting Director of the Office of Policy Evaluation,
were prepared at the Commissicon's direction to assist it in
deciding whether low power licenses should be issued for the
Diablo Canyon and McGuire nuclear facilities, respectlvely
They clearly constitute advice, recommendations and opinions
which are part of the decision-making process and are
withholdable under Exemption 5 of the FOIA and the
Commission's regulations. 10 CFR 9.5(a) (5). These
documents contain a summary and review of facts OPE believed
relevant for the Commission's decision.

The Commission disagrees with your assertion that these
factual pcrtions must be released unless excision would
impose significant costs on the agency and would produce an
edited document of 1little value. "[A) staff-prepared
summacy of factual evidence on the record is within
exemption 5 of FOIA. . . ." Montrose Chemical Corp. v.
Train, 491 F.2d4 63, 65 (D.C. Cir. 1974). See also Lead
Industries Association, Inc. v. OSHA, 610 F.2d 70 (zd Cir.
1979); Washington Research Project, Inc. v. HEW, 504 F.2d
238 (D.C. Cir. 1974). As explained in Montrose Chemical,
Exempticn 5 protects the deliberative process of agencies as
well as their deliberative materials, and the deliberative
process includes the evaluation and analysis of
multitudinous facts. In Montrose Chemical, as here, all the
facts contained in the withheld documents are already in the
public record. "What is not in, and should not be in, the
public record is the administrative assistants' evaluation
and selection of certain facts from the public record." 491
F.2d at 70.

The third document is a one-page legal analysis of the
litigative risks associated with adoption of the final rule
cn emergency planning requirements for low power testing.
This document was prepared as part of the deliberative,
decision-making process of adopting this rule. This
document, which contains no reasonably segregable factual
portions, clearly constitutes both attorney work-product and
deliberative privilege and is withholdable under Exemption §
and the Commiss.on's regulations. 10 CFR 9.5(a)(5). See



Brinton v. Department of State, 636 F.2d €00 (D.C. Cir. %
1980).

The Commission has determined that it would not be in the
public interest to release these documents. Release of

" these documents would inhibit open and frank discussion
between the Commission and its staff in the future. The
Commission also believes there is sufficient information cn
the subject of your request already available in the Public
Document Room to fully explain and justify the Commissinn's
regulation. Accordingly, pursuant to 10 CFR 9.15(a), the
Commission has determined that these documents should
continue to be withheld in their entirety.

This letter represents the final agency action on your FOIA
appeal. Judicial review of the decision is available in a
federal district court in the district in which you reside
or have your principal place of business, or in- the District
ot Columbia. :

(PN

’ . Samuel J. Chilk
Secretary ¢f the Commission

incerelwn,

Attachment:
As stated
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Attachment

- SECY-82-185: "Final Amendment tc 10 CFR Part 50 and to

Appendix E: Modification to Emergency Prepa.«dness

Regulations Relating to Low Power Operation" (May 3, 1982).

SECY-81-570: "Proposed Amendment to 10 CfR Past 50 ani to
Appendix E: Modification to Fmergency Preparedness
Reguliations" (September 30, 1981).

Viewgraphs accompanying October 30, 1981 Commission meeting
on proposed amenlments to 10 CFR 50.47.

Transcript ef October 30, 1981 Commission meeting on
proposed amendments to 10 CFR 50.47.

September 30, 1981 testimony of G. Nurman Lauben and Patrick
D. O'Reilly in San Onofre Nuclear Generating Station Units 2
& 3 licensing proceedings. (Docket Nos. 50-361 OL, 362 OL;
transcript at 11316-37). :

NUREG-0712, Supplement No. 4 to Safety Evaluation Report
(SER) related to San Onofre Nuclear Generating Station,
Units 2 & 3, dated January 1982. (Docket Nos. 50-361 OL,
362 OL).

NUREG-0847, SER related to Watts Bar nuclear facility at
Section 15.6, dated June 306, 1982. (Docket No. 50-390 OL).

NUREG-0675, Supplement 10 to SER related to Diablo Canyon,
dated August 1980. (Docket No. 50-275 OL).

May 19-29, 1981 low power hearing testimony in Diablo Canyon
Units 1 & 2 licensing proceedings. (Docket Nos. 50-275 OL,
323 OL; transcript at 10994-11139 and 11213-11349).

NUREG-0519, SER related to La Salle County Station, Units 1
& 2. (Docket Nos. 50-373 OL, 374 OL).

(a) Supplement No. 2 - Section 22, item III.A.2,
dated Feb. 28, 1982.

(b) Supplement No. 3 - Section 15, dated April 30,
1982.

(c) Supplement No. 4 - Section 2, item III.A.2, cated
July 31, 1982. '



11.

b2 .

13.

14.

15.

16.

17.

18.

20,

Letter dated April 17/, 1982 frum hart.d R. Denton to
Tyrcne C. Fahner, A’ orney Genexrdl, Statc of Illinois,
a-»owledging receirt of show caus¢ pa-ition and
advising wuat imnzdiate suspension of 1ow power
operating license not warraunted. (Dccket Nos.,

© 50-373 OL, 374 OL).

ietter dated Tune 2, 1982 irom Harold P. Denton to

Tyrore C. Fahner, Attotirty General, G"ate of Illinois,

acinwledging receipt of am:ndren®t L0 request for show

cause psroceeding ard finding that suaspen:ion of

;ctizities is not warrented. Secket Noe 50-373 OL,
4 0O1).

Letter dated May 19, 'J32 froe Ha:0id R. Lenton to
B.L. Rorem, Illirnois Friends nf the Earth.
acknowledging reCeigt of 10 CrR 2.206 netition and
declining to immedial~ly suspend aciivities. (Docket
Nos. 50-373 OL, 374 OL). :

Letter from Harold R. Dentor, dated August 6, 1982, to
kiward M. Gogol, Executive Dire«tor, Citizens Against

«Wucl=ar Power, declining to s:8pend operating license.

(Docket Nos. 50-373 OL, 374 OI),

NUREG-0831, Supplement Nc. 2, Sections 13.3 and 24,
dated April 30, 1982, to SER related to Grand Gulf
Nveclear Station, Units 1 & 2. (Docket Nos. 50-458 OL,
45% oL). ‘

NUREG-0717, Supplement No. 4, Section 15.5, dated
AJdgust 1982, to SER related to V.C. Summer Nuclear
Station. (Pocket No. 50-395 OL).

NUREG-0422, Supplement No. 4, Section 1, dated
January 1981, to SER related to McGuire nuclear
station. (Docket Nos. 50-369 OL, 370 OL).

Transcript of February 15, 1980 Commission meeting on
Comparison of Risks of Plant Operation at Low Power
Versus Full Power.

Viewgraphs accompanying February 15, 1980 Commission
meeting on Comparison of Risks of Plant Operation at
Low Power Versus Full Power.

Transcript of February 12, 1980 Commission meeting on
Status of Sequoyah Licensing Review at 34-37.

’,



21.

22,

Memorandum from T. Speis and M. Ernst to R. Tedesco,

"Low Power Operation Risk Assessment," dated April 14,
1982.

Memorandum from Paul S. Check to Thomas Novak, "Three

" Mile Island Unit 1 Risk Reduction," dated March 11,

1981.
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Ay August 5, 1982

Mr. Robert R. Belair _ -
Kirkpatrick, Lockhart, Hill, i dik5 ’
Christopher & Phillips - - - g ke s : .
1800 M Street, N.W. : ; IN RESPONSE REFER
Washington, DC 20036 TO FOIA-82-308

Dear Mr. Belair:

This is in response to your letter dated July 14, 1902, in which you
requested, pursuant to the Freedom of Information Act, copies of all
documents in which the Commission or the NRC staff has "focused on the
risks associated with" fuel loading and low power operation, and (2) in
which the Commission has "chosen a level of emergency preparedness
appropriate to assure the health and safety of the public” for fuel
loading and low power operation.

In response to your request it has been determined that documents one
and two of Appendix A contain information which constitutes advice,
opinions and recommendations of the staff. There are no factual or
otherwise segregable portions of these memoranda related to assessment
of risks associated with' jow power testing that are not addressed in the
Diablo Canyon, McGuire, and San Onofre testimonies which are parts of
the public record in those proceedings. Document 3 of Appendix A is an
attorney-client communication and attorney work product, the disclosure
of which could reveal the legal strategy.of the agency prematurely.

This information is being withheld from public disclosure pursuant 10
Exemption (5) of the Freedom of Information Act (5 v.5.C. 552(b)(5)) and
10 CFR 9.5(a)(5). : -

Pursuant to 10 CFR 9.15 of the Commission's regulatons, it has been
determined that the information withheld is exempt from production or
"disclosure and that its production or disclosure is contrary to the
public interest. The person responsible for the denial of documents 1
and 2 of Appendix A is Mr. Dennis K. Rathbun, Acting Director, Office of
Policy Evaluation, and for the denial of document 3 of Appendix A is Mr.
Guy H. Cunningham, III, Executive Legal Director.

This denial may be appealed to the Commission within 30 days from the

* receipt of this letter. Any such appeal must be in writing, addressed
to the Secretary of the Commission, U.S. Nuclear Regulatory Commission,
Washington, DC 20555, and should clearly state on the envelope and in
the letter that it is an "Appeal ,from an Initial FOIA Decision.”




Mr. Robert R. Belair ~3%

-

As suggested in your letter, Mr. Michael T. Jamgochian was contacted
concerning your request. Mr. Jamgochian suggested that you may find the
information you are seeking in the footnotes accompanying the Notice
published in the FEDERAL REGISTER at 47 FR 30233.

Sincerely,
J. M. Felton, Director

Division of Rules and Records
Office of Administration

Enc1osu}e:. As stated
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APPENDIX A

»

Memo to the NRC Commissioners, from Dennis K. Rathbun,
"Issuance of Low Power License to McGuire". (5 pages)

Memo to the NRC Commissioners, from Dennis K. Rathbun,
"Issuance of Low Power License to Diablo Canyon".

Note to William J. Dircks, from Guy H. Eﬁnningham. 111
Rulemaking On Emergency Planning Requi;qments For Low
Power Testing. (1 page) -
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Federal Register / Vol. 47, No. 134 / Tuescey, July 13, 1882 [/ Rules and Regulztions

2 1n § £221{N3)}ii)(C). footnote
number 8 is removpd end footnoles 10

rough 16 and all feferences thereto are
redesiznaled § tuqugh 18, °

3. 1n § 92.13(N)(8]} paragraph A.13 of
the cooperative agieement, the first
senience is amendpd, to read: "To feed
chlortetracycline 16 psittacine birds,
vpon their arrivel in the facility, as
prescribed in § 82.31(N)(3)(ii)(C)."
(Sec. 2. 32 StaL. 782, J‘ emended: seca. 2 and
11 76 Stat 129 and 3}2: (23 US.C 111, 1340
and 1340} 37 FR 28463, 28477; 32 FR 19141)

Done at Washingtdn, D.C., this 7th day of
July 1082 '
R L Rissler,
Acting Deputy Admikistrolor, Velerinary
Services.
[FR Duac. £2-38238 FTed 7-3 422 A4S am)

BILL O COOE uM

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Emergency Planning and
Preparedness

AGENCY. Nuclear Regulalory
Commission
ACTION: Final rule.

summMaRY: The Nuclear Regulstory
Commission is emending its regulations
to clarify: (1) Tbat emergency
preparedness exercises are pari of the
preoperational inspection and thus
required prior to operation above 5% of
rated power, but not for & Licensing
Board, Appeal Board, or Commission
licensing decision: end (2) that for
jssuvauce of operating licenses
suthorizing only fuel Joeding and low
power operation [up to 5% of rafed
power), no NRC or Federal Emergency
Management Agency [FEMA) review,
findings end determinstions concerning
the stete or sdequacy of ofTsite
emergency preparedress shall be
necessary.
EFFECTIVE DATE: July 13, 1882,
FOR FURTHER INFORMATION CONTACT:
Micbael T. Jamgochizn, Human Factors
Branch, Office of Nuclear Regulatory
Research, U.S. Nuclear Regulstory
Commission, Washing‘on, D.C. 20555,
-Telephone (301) 4435842
SUPPLEMENTARY IKFORMATION: O
December 15, 1581, the Commissica
published in tbe Federal Register two
proposed rae chenges (46 FR £1132and
22 FR 61134). The proposed rule change
in 46 FR 61134 wes considered by the
Commission es clerifying in natwre. It

emergency planning required prior to
license lasuance are predictive is nature
end need nofrefllect the actuel siate of
preparedness st the time the finding is
made. The amendment 1010 CFR .
50.47(8)(2) was proposed to empbasize
the predictive nature of the review and
to provide that licensing decislons need
not include the results of an exercise.
Tbe Commission noted that
preparedness connotes the actual state

‘of implementation, is importent during

the Life of the plant, and should be
trealed es an operationa! inspection
meatie:. The proposed rule chenge would
reguire that a full-scale exercise be
conducted before operation ebove 5% of
rated power and periodically thereafier.
The proposed rule change in 48 FR
61132 provided that in order to grant a
Jow power license, only a finding as to
the adequacy of onsite emergency
planning and preparedness is required:
that is, peither FEMA nor NRC must
bave evaluated the edequacy and
cepability of offsite preparedaess
organizations and plans prior to
issuance of a low power license. While
the proposed rule would eliminate the

- need to bave any NRC or FEMA review,

findings, or delerminations op the
edequacy of offsite agencies’ emergency
plenning and preparednesz, the NRC
review of the licensees’ onsite response
mechanism would necessarily include
aspects of some ofTsite elements:
Communications, notification,
essistance agreements with Jocal law
enforcement, fire proiection, and
medical organizations, end the like.
Scme examples, but not an exclusive
list, where review of an epplicant’s
emergency plan wowld involve aspects
of some offsite elements may be found
{n pertinent portions of 10 CFR 50.47(b)
(3). (). (8). (9)..and{12).

Extensive comments were received,
all of which were evaluated and
considered in developing the final rule.

Summary of Public Comments

The Commission received 40 Jetters
commenting on the 46 FR 61134
proposed rule change and 68 letters
commenting oo the 48 FR 61132
proposed rule change. Many leners
commented on both issues within the
same letter. For 48 FR 61134, 27 letiers

. opposed e rule change while 11 letiers

favored the rule change. In 48 FR 61132,
43 Jetters opposed the ru's change, while
18 letters fevored the rule chenge. For
both rule changes, commenters favoring
e rule chenges were Hypicelly vtilities,
Jegal fums and consulting firms
representing vtlities, nd one State
bealtk department Commeniers

sanges incluvded

from New Hampshire and Sufiolk
County, New York eo Assistant
Atterney Genersl of Messechusetts, an
Assistan! Aflorney Cenersl of New
Hempshire, end representatives of
various public groups.

Al of the significant comments
favoring the rule changes basically .
reilersted the Commission's rationale
for promulgation of the proposed rule
chenges that was put forth is the
Federal Register Notices, 48 FR 61134
and 46 FR 61132 )

The following major issues against
changing the regulations were raised in
specific comments received These
mejor issues reflect the arees of concern
of many commeniers.

Issue 1: The NRCs credibility was so
undermmined by the bandling of the TMl
sccident that the Commission should
take palns lo avoid even the oppecrance
of relaxing safety standerds. By relaxing
the curren! emergency preparedness
regulations, far mwore thas the prestige of
the agency or the Commissioners is at
stake; Indeed, it s believed that the
credibility of NRC is & vitel component
of emergency preparedness. If another
serious acciden! were 10 ocour, many
lives may be saved if people have
enough faith in the dedicstion and
truthfulness of the NRC. As things stznd,
svbstantial segments of the population

‘are stil) aliensted and cynical in their

feelings ebout the agency to interfere
seriously with the workability of asy
plans for managing an emergency.
Ccommission Response: When the
Commission published the upgraded
emergency preperedness regulations in
August 1980, the subject of low power
operating licenses wes pot addressed.
At that time the Commission did not
differentiate as 1o what emergency
planning requirements would be .
anplicable 1o the period of fuel loading
and low power testing. The Commission
bas now focused on the'risks associated

* with this leve! of operstion and bas

chosen & leve] of emergency
reparedness appropriate 1o essure the ™
geahh end safety of the public at the
stage. In doing so, the Commission does
not alter the high standards epplicable
1o the review of emergency
preparedness e! full powes.

Issve 2: During low power testing
there are higher risks due to
unfamilizrity of the plant cperators with
their particular plent and due 10
undiscovered design and construclion
defects.

Commission Response: The
Commission egrees that there may be
slightly higher ricks due to the plant
operalors beving less experience with
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potential for undiscovered design and
constuction defects. However, in the
Commission’s view, this risk is
significantly outweighed by several
other faciors. Firsy, the fission product
inveniory during Jow power testing is
- much less than during higher power
cperation due 10 the low level of reactor
power and short period of operation.
Second, at low power there is a
significan! reduction in the required
capacity of systems designed 1o mitigate
the consequences of accidents cmand
to the required capacities under
power operation. Third, the time
available for taking actions to identify
eccident causes and mitigale accident '
consequences is much Jonger than &t full

owez, This means the operalors sbould

ave sufficient time 1o prevent a radio-
active release from occwring. In the
wors! case. the soditional time aveilable
{2t Jeast 10 Lours), even for & postulaied
low likelthood sequence which could
eventually result in releese of the fission
products eccumulated st Jow power into
the containment, would ellow adequate
preceutionary sctions to be taken to
protect the public near the site.
V/eighing ell risks involved. the
Ccommission bas defermined that the
érzree of emergency preparedness
necessary 1o provide adeguale
protection of the public bealth and
safety is significantly less than that
required for full-power operation.?

ssuve 3: The rale changes would

eliminate public participetion In the
review end essessment of exercises
before & lice-s:ng board.

Commiszion Re-ponse: While it is true
that the ruie changes will bave the likely
effect of limiting litigation of the success
of exercises in licensing hearings, it is
the Commission’s view that such
essessments are nol necessary 10 maxke
the kind of predictive finding on
emergency planning called for by ibe
regulations prior to liccase issuance.
The substantive emergency planning
issues pow being litigated in license
bearings are largely focuse ? on the 18
planning stenderds found io 30 CFR
50.47(b). These planning stancdards are
unchzanged by the rule changes and do
nol in themselves, require & successful
exercise. Thus the Commission does not
rezard e exclusion of the exercise

“1The Yevel of Fisk srsocieted with Jow-power
cperation bas Leen ertizmated by the s1a® o several
recec! cpesating liccose cases: Diablo Casyon,
Doch et Nos, 76-0OL 373-OL Sas Onotre. Docket
Nos 3m-OL 320U and LaSalle. Dockel Now 373
OL 374-0L 1o cach casc the Safery Evalustios
Report eoocduded that low-power risk s several
crfers of magritude Jens ez ful power risk These
£rdzgr szpon e peneral conclusion (o the text
Lot s sazber of factorn snsocieted Witk Jow power

gencrelly o the Licensing Board
process as affecling in any fundamental
way the manner of public participation
on prelicensing emergency planning
Issves. Finelly, the rule changes do aot
preclude public observation of and
participstion in the exercises themsélves
(tc the extent consistent with the roles
and policies of the Commirsion »nd the
objectives of the exercise) and tn the
review and sesessmen! citique
meetings beld afier the exercise. The
rule changes clarify that the emergency
preparedness exercises are not required

Commissicn believes that the fing] rule
changes eanounced berein do not
chetge this re:punsibility or diminish in
any respect the protection of the public
bealth and safety. While the
Commission understands the feelings
expressed by these commenters, the,
Commission wanis 1o stale its continued
commitment 1o the adequscyof -
emergency planning, sale operation of
the plant end in ap eflicient licensing

~process. These rule changes sbould not

e cause for concern ebout this ’

pommitment

for & Licensing Board, Appeal Board, or 7% Issue & Unlike some of the more

Commission licensing decision.
Exercises will still be required before
ectual power above 5% end commercial
operatica. The conduct of full-scale
exercises early enovgh in the licensing
process o permil the outcome of the
exercises 1o be fully litigated at the
bearing is premature. Such exercises are
‘o5t beld at a laler time, when the -
operating and maneagement staf of the
plant—who are ceotral figures in an
exercise—are in place and trained in
emergency functions, The Commission
Lelieves thet, while the ectual exercise
is ot an fssue in & heering under these
rules (except 1o the exient that an
oulline for the exercise may be
icvolved), the exercise will be held
before full power and all significant
deficiendies will be properly addressed,

Issue 4: These rule changes would  °
undermine public confidence in the
adegquacy of emergency planning, safe
operation of the plant, and the licensing
process.

.Comumnission Response: As the
Commission nofed in"the Federal
Regisler potice which announced the

_upgraded emergency planning

regulations on Aungust 18, 1980 (45 FR
55403) that “The {IM) accident also
showed clearly that onsite conditions
and sclons, even if they do not cause
eignificant offsite rediological
consequences, will affect the way the
varicut Stele and local entities react to
protect the public fom apy dangers
eesocial~d with the sccident In order to
discherge effectively its statutory
responsibilities, the Commission must
Jaow thet proper means end procedures
will be in place 1o essess the course of
an scciden! »nd its polential severity,
thet NRC &+  other eppropriate
evthorities and the public will be
notified promptly, and that sdequate
prolective actions in response to ectual
or anticipsted cooditions can end will
be taken” -

Civen tbel no change is eovisioned in

‘echnical {esues, emergency planning is
& subject upon which the average citizen
is knowledgeeble and can meke a
veluable contribution iv the licensing
proceedings. This is en imporiant
opportunity for public participation.
Eliminating this consideration from
licensing decisions in ellect removes
this vitel experimental evidence from
public scrutiny. .
Cumunission Response: The proposed

rule does no! eliminste any important
substantive espect of emergency
g!anning from the opersting license .

earings. Whetber en epplicant satisfies
the requirements of 50.47(s) and 5047(b) |
is sl an jzeue that mey be raised and
litigated in those bearings. In cases
where such issues are reised, epplicants’
&nd State and local jurisdictions’
emergency plans sbould be availeble for
examination in the bearing process prior
to the issuance of en operating license.
Io eddition, an outline of an exercise
should elso be available in order to
essure that the requirement for the
conduct of exercises [10 CFR Part 50,
Appendix E, Section IV) can or will be
met Moreover, if the actual conduct of
an exercise should identify fundamental
defects in the way tha! the emergency
plan is concelved such that it calls inte
question whether the requiremen's of 10
CFR 50.47 cen or will be meY, & party to
& license proceeding may seek o reopen
a concluded hear'ng or file & petition for
action pursuznt 10 10 CFR 2.20. a3
eppropriate. This is distinct from
deficiencies identified by &n exercise
which only reflect the actual state of
emergency preparedness on a particular
day io question but which do not
represent some basic flaw in emergency
planning. Finally, 1t should be recalied
that the full-scale exercises themselves
iovolve participation by Jocal and State
governments. Both the NRC and FEMA
stlexpt lo make swe Sat ell Jocsl énd
regional concerns expressed by
representetives of Ciese governments
ere fully eddressed, end thatl any

deficiencies brought to ligh! are
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jssued. The underlying feelings
expressed by these comments, bowever,
are scdressed in the Commission
Responss=s 10 Jssues 3 and 4.

Issue & The public “\nowledge that no
oilsite prolection exists could cause
chaos in the eveiit of an incident during
fuel loeding or low power lesting.

Comumission Response: Frior 1o
issuing an operaling license autborizing
low-power testing and fuel Josding. the
NRC will review the following offsite
elements of the spplicant’s emergency
plan:

() Section 50.47(b)(3). Arrangements
for requesting end efJectively using
essistance resowces have been made.,
arTangements o accoounodate State
and Jocal staff 8t the licensee’s near-site
Emergency Operetions Facility bave
been made, and other organizations
capable of augmenting the planoed
response have been identibed.

(o) Section 50.47(b)(5). Procedures
bave been established for notification,
by the licensee, of State and local
response orgenizations and for
potification of emergency personnel by
all organizations: the content of initial
and followup messzges 1o response
crzanizations and the public bas been
esteblished: end means lo provide early
notification end clear instruction to the
populace within the plume exposure
gut}.way Emergency Planning Zooe bave

een established

(c) Se~ticn 50.47(b)(6). Provisions exist
for promp! comounications among
principal response orgznizations to
emergency personnel and to the public.

(d) Section 50.47(b)(8). Adequate
emergency faclities and equipment to
support the emergency response are
provided and meintained.?

(e) Section 50.47(6)(9). Adeguate
methods, systems, and equipment for
essessing and moniloring actval or
potential offsite consequences of a
radiological emergency condition are In
use.

(1) Section 50.47(b)(12). Arrangements
are made for medical services for
contaminaled isjured individuals.

(g) Section 50.47(b)(15). Rediological
emergency response treining is provided
1o those who may be callcd oo 1o assisl
in an emergency.?

Knowing that the sbove elements of

.he epplicants ewmergency plen bave
Leen reviewed by NRC should essure
the public that, for Jow-power tesling
and fuel loading. edequate protective
meesures could and would be teken in
the even! of es eccideat :

Jssue 7: The rule changes are
fundamentally not in the best izterest of

| i T - s . B e

the public bealth and sa’:ty bat
obviously in the interest of the vi “ities.
Comuoussion Response: As exp  ned
in previous Responses, the Comn.  fon
is convinced that the rule changes will
pot compromise the bealth and safety of
the poblic. The Commission coasiders
that the rule changes provide Dexibility
in its licensing procedures, thereby
meeting J1s obligation 1o the public to
conduct Its business i & timely and
efficient manner. This obligation
includes the establishment of an
efficient licensing process, whilz not

. adversely effecting the public bealth and

safety.

Issue & The proposed rule changes
contradict previous TMI policy
siatements,

Commission Response: In developing
the upgraded emergency preparedness
regulations (45 FR 55402 dated August
19, 1830) one of the policy statements
that {ae Commission made was “that
onsite and offsite emergency
predpmdnen as well as proper siting
and engineered design features are
needed 1o protect the bealth 'and sefety
of the public [and] es the Commission
reacied 1o the accident at Three Mile
Island, it became clear that the
protection provided by siting and
engineered design features must be
bolstered by the ebility to take
prolective measures during the course of
an accdent” '

This rulemaking will in no way
deviale from previous policy statements
but in fact will add Jexibility and
efficiency to the licensing process.

Issue & Include § 50.47(b)8 and
§ 50.47(b)1S in evaluating the
cocrdination of offsile and onsite
emergency preparedness. These
elements require that '

(a)(8) Adequale gmergency facilities
and equipment {6 support the emergency
re?onse are provided and meinteined,
an

(b)(15) Radiological emergency
response training is provided fo those
who may be ralled on lo eesist in an
emergency. '

Commission Response: The
Commission agrees with this comment
See Commission Response 1o Issue #6.

Issue 30 The rule chenges effectively
exclude the public from the
decisionmeking process on & matler of
primary public concern, and create
apprebension in the public mind es to
whether “preparedness™ will b e reality
even afier & full-scale exercisé before
cperation sbove 5% of raled power. The
public is unlikely to be granted e special
bearing, before full-power operation is
grasted e vtility, o order 1o essess the
-y e 4

Comzission Response: Il is true that
epecial bearings will not s & typical
case, be beld folowing the full-scale
exfrcise. The public ahould recognize
thet the Commission does ot intend to .
authorize the issuance of e full-power
operating license if there bes been & full-
scale exercise which raises serious add
significant deficiencies which baveno!
been compensated for and which go tz
the fundzmenta! pature of the
emergency plan jisell Such s deficiency
calls isto guestion whether rezsonable
assurance may be found that public

" bealth and safety will be edequately

protected io a rediclogical emergency.
However, some defliciencies may be
found tha! only reflect the actual siate of
preparedness which may be easily
remedied: these types o{deﬁdwdu
should not delay licensing action. See 10
CFR 50.47(c). .

Issue 11: No rationale sustains the
requiremen! of offsile emergency.
preparedness for smell research reaciors
possessing & fission product isventory
egquivalent to thal generated up 1o 5% by
a Jarge reaclor while eliminating ofTsite
emergency preparedness for the large
reacior. °

Commission Response: Altbough
research reactors present an inberently
smaller risk then power resctors, they
do not possess the acciden! mitigation
features [e.g. large containments)
required for power reactors. o addition,
research reaclors are often Jocated in
high population density areas. It is
therefore prudent o bave an offsite
emergency plan for these reactors.

Summary: The Commission bas
evalualed ell public comments, and bas
elso fully considered the risks of
operating e ouclear power reactor at
Jow power. Thbe risks of operating a
power reaclor et low power are
significantlly lower than the risks of
operating at full power because: first,
the fission product inventory during low
power testing is much less then during
higher power operation due 1o the low
level of reactor power and shori period
of operation: second et low power there
is & significant reduction in the required
cepacity of systems designed to mitig-te
the consequences of accidents compared
to the required cepacities under
power operation: end third, the time
aveilable for taking ections to identify
eccident causes end mitigate eccident
consequences ‘s much longer then at full
power. This means the opersiors should
bave sufficient time 1o preventa
radinactive relesse from occwring. 10
the wors! case, the edditional) ime
evzilable [at Jezst 10 bows), even for a
postulated low likelibood sequence
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the fission products eccumulaied at low
power into the containment, would
ellow sdequale precautionery actions 10
be taken to prolect the public near the
site. On belance, the Commiscion has
concluded that the rule changes are
techrically justifiable and will enbance
the efficiency of the licensing process,
withoul sdversely efecting the public
bealth end safety and therefore should
be promulgated

Commissioner Gilinsky's Separate

* = Opinion

I disapprove botk parts of the
proposed emendment.

One part of the rule provides that no
NRC or FEMA findings whatsoever
concerning the state or adequacy of
offsite emergency preparedness shall be
pecessary prior 10 issuance of a low
power license. As I stated in my
disapproval of the proposed rule, there
should be some ofisite preparedness,
especially if there is 1o be an extended
period of low power operation.
Moreove:, exmergency preparedness for
full power sbould not be &8 hwried, last-
minute affeir. Some of the sieps required
for full-power should already be in place
at the low power stage.

The other pert of the rule excludes
consideration of emergency exercises in
an operating license proceeding, therelyy
eliminating &n opportunity for public

" perticipatios in this phase of
decisionmaking. The exercises never
completely follow the plar. And this
area happens to be one in which the

. nuclear plant's neighbors have special
compelence, grealer in some respecis
than that of NRC or FEMA. Their

" comments can be particularly useful
These need not be presented in formal
hearings but we thould have some
means to receive end consider them. ]
would hzve modified the final rule to
provide for such & brief comment period
before NRC issuence of en operating
license.

1 would &lso note that the Simpson
Reporf shows thal FEMA findings will
cause delays in only 2 plents: Shorebam
&nd Byron 1. These deleys are based on
the epplicants’ construction dates. I
NRC estimates are vsed, this
emendment would have no effect on the
cates for issving operating licenses.

Commissioner Abearne's Additiosal -
Views

In response to Commissioner
Cilinsky's comment that “the rule
provides that no NRC of FEMA findings
whatscever conceming the state or
adequacy of offsile emergency
preparedness shall be necessary prior fo
issuance of & low power license,” |

. andbe

licensees’ onsite response mechanism
would necesserily include aspects of
some offsite elements: communications,
notification, essisiance agreements with
Jocal law enforcement, fire protection,
and medical organizetions, and the like®
{Sistemen! of considerations for this
rule at 2). . »

With respect to his other point
conce consideratioa in the
opersting license proceeding, (1) i 1s
important to bold the exercise close to
completion of the plant since the
openﬁn%renonn_e] will then be on site

able o Jearn from the .

experience, and the exercise will be
more realistic since bardware and
procedures will be closer 1o completion;
and (2) there are public meetings afier
each drill and the s!ate, local
government and other emergency people
do participale in these meetings and do
provide comments and criticism.
Neational Environmental Policy Ad’
Cornsideration .

Pursuant to 10 CFR 51.5(d)(3) of the
Commission's regulations, aa
eovironmental impact sppraisal need
not be prepared in connection with the
subject final amendment because there
is no substantive or significant
environmental Lnpact. -
Regulatary Flexibility Certification

In sccordance with the Regulatory
Flexibility Act of 1980, 5 U.S.C. 605(b), "
the Comr ssion bereby certifies that
this rule will not, if promulgated, bave a .

significant economic impact on a
subsiantial number of small entities. The

=4
) 4
-

. proposed rule changes concern a8

clarification of the elements a~d
findings necessary for the issuence of an
operating license for nuclear power
plants licensed pursuant to Section 103
and 104b of the’Atomic Energy Act of
1954, as amended, 42 U.S.C. 2133 2134b.
The electric utility companies owning
end cperaling these nuclear power
plants are dominant in their service
areae, and do po! fall within the
definition of a smell business found in
Section 3 of the Small Busine=s Acl. 15
U.S.C. 632, or within the Small Business
Size Standards sel forth in 12 CFR Part
321. Accordingly, there is no significant
economic impact on & subsiantial
number of small entities unde, be
Regulatory Flexibility Act of 1980,

Paperwork Peduction Act Stalemenl

Pursuant 1o the provisions of the
Paperwork Reduction Act of 1580 [Pub,
L 22-51), the NRC has maden
preliminary determination that these
rule cbanges do no! impose new
recordkeeping, information collection, or

Pwsuan! to the Atomic Energy Act of
1954, a3 amended, the Energy
Reorgenization Act of 1674, 22 emended,
and section 552 and 553 of title 5 of the
Uniled States Code, notice is bereby
gives that the following emendments 1o
Title 10, Chepter L Code of Federal

‘Regulations, Part 50 is published asa”

document! subject 1o codification. These
rules are made immediately efective
because restrictions on applicants are
being relieved

List of Subjects in 30 CFR Part 50
Antitrust, Clessified information, Fire

"prevention, Iotergovernmental relations,

Nuclear power plants and reactors,
renalty, Radiation profection, Reactor
siting critieria, and Reporting
requirements,

PART S0—DOMESTIC LICENSING OF
PRODUCTION AND UTILIZATION
FACILITIES ’

1. Toe authority citation for Part 50
reads as follows: .

Authority: Secs. 103, 304, 161, 182, 1£3, 188,
68 Stal B35 837, 848 931, 854, 955 052, as
amended (2 US.C 132, 214, 2201, 2232, ,
2233, 2238}, secs. 201, 02, 208, B2 Stal 1243,
1244, 1248 (42 US.C 5841, 5842, 5848), unless
otberwise noled. Section 50.78 also lssved
under sec. 122 68 Stel 538 (42 US.C 2152).
Sections 50.80-50.21 5130 lrsved under sec.

. 184, 65 Sust 954, as amended (42 US.C 2234).

Sections 50.100-50.102 issued under sec. 188,
68 Stat 855 (42 US.C. 2238). For the purposes
ofsec. 223, 68 Siat 25& es emended (42

US.C. 2273}, § 50.54(i) issued under sec. 3814

" 68 Stal 849 (42 US.C 220(i)). §}§ 5070, 0.7,

and 50.78 issved undcr sec. 1610, 62 Stat 850,
as amended; [42 US.C 2201[0)), anc he Jaws
referred to io Appendices. . - -

" 2.1n § 5047, pura-gnpl" (8) is revised,
* the introductory text to paregraph (b) is

revised, paragraph (c)(1) is revised, and
& new paregraph (d) is added All

. revisions 1o read as follows:

§ 50.47 Emergency plana.

(a){1) Excep! as provided in paragraph
(d) of this section, no operating license
for & puclear power resctor will be -
issued unless & finding is made by NRC
that there is reasoneble essurance that
adequale prolective measures can and
will be teken in the event of a
radiological emergency.

(2) The NRC will base its finding on a
review of the Federal Emergency
Manegement Agency (FEMA) findings
end delerminslons 25 1o whether State
and Jocal emergency plans are adequate
end whether there is rezsonabie
essuwence that they can be
implemented, end ocnthe NRC  °
er-essment as 1o whether the
epplicant’s onsile emergency plans are
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reesonable assurance that they cap be
imple:nented. A FEMA finding will
primerily be besed on & review of the
plans. Any other information already
available 10 FEMA may be considered
i essessing whelber there is reasonable
esswance that the plens can be
implemented. 'n any NRC licenéing
proceeding. 8 FEMA finding will
consttule a rebutteble presumption on
questions of edequacy and
implementation capability. Emergency
preparedness exercises (required by
paregraph (b)(14) of this section and
Appendix E Section F of this part) are
part of the operational inspection
process and are not required for an
initial licensing decision. o
(b) The onsite and, except &s provided

in paragraph (d) of this section. offsite

- emergency response plans for nuclear
power reaciors must meet the following
siandards: .
. - . - - -

[c)(1) Faflwe 1o meel the applicable
standards set forth in paragraph (b) of
this section may result in the
Commission declining 1o issue an
operaling license: however, the ,
epplicant will have an opportunity to
demonsirale 1o the satisfaction of the
Commission tha! deficiencies in the
plans ere not significant for the plant in
guestion. that edequate interim’
compensaling sclions heve been or will
be tzken prompty, or that there are
other compelling reasons to permit plant
operation.

[d) Notwithstanding the requirements
of paragraphs (&) and (b) of this section,
no NRC or FEMA review, findings, or
delerminatlions concerning the state of
ofTsite emergency preparedness or the
sdequecy of and capability to
implement State end local ofTsite
emergency plans are required prior to
issvance of an operating license
evthorizing only fuel loading end/or Jow
power cperations [up to 5% of the rated
power). Insc’ar as emergency planning
end preparedness requirements are
concerned, 8 license euthorizing fuel
lcading and/or low power operation
may be issved after a finding is made by
the NRC that the <tale of onsite
emergency prepzredness provides

seasonable esswence thatl edequate
proteclive measures can &and will be
tzken in the event of & rediological
emergency. The NRC will base this
finding on its assessment of the
epplicant’s emergency plans egainst the
pertinent standards in paregreph (b) of
this section end Appendix E of this Part

3. Section 50.54(q) is revised 1o read

| 5054 ConciUons of Beenses.

(Q) A licensee authorized 1o possess
end/or operate & puciea: power reacior
sball follow and meintair 11 effect
emergency plans whick mee! the
epplicable standards in § 50.47(b) and
the epplicable requirements in ’
Appendix Eto this part A\ licensee
authorized to possess u:.d/or operate a
research reactor or & fuel facility shall
iollow and maintain in efect emergency
plans which meet the requirements in
Appendix E to this parL The puclear
power reaclor licensee ray make
changes to these plans without .
Commission approval only If such
changes do not decrease the

‘efectiveness of the plans and the plans,

&s changed, continue 1o meet the

- applicable standards of § 50.47(b) and

the epplicable requirements of
Appendix E 1o this part. The research
reactor licensee and/or the fuel facility
licensee may make changes to these
plans without Commission approval
only if such changes do not decrease the
effectiveness of the plans and the plans,
as chenged, continue 1o meet the
requirements of Appendix E 1o this part.
Proposed changes that decrease the
effectiveness of the epproved emergency
plans shall not be implemented without
application to and approval by the S
Commission. The licensee sball funish 3
copies of each proposed change for
eppioval and/or if a change is made
without prior spproval, 3 copies shall be
submitied within 30 deys after tae
change is made or proposed to the
Administrator of the eppropriate NRC
regionel office-specified in Appendix D,
10 CFR Part 20, with 10 copies 1o the
Director of Nuclear Resctor Regulation,
or, if eppropriate, the Director of
Muclear Material Safety and Safeguards,
U.S. Nuclear Regulatory Commission,
Weshinglon. D.C. 20558,

. - - - -

Appendix E [Amended)

4. Section!of Appendix E 1010 CFR
Part 50 is revised 1o read as follows
[footnotes unchunged):

L Iotroduction

Each epplicant for @ construction permlt is
required by § 50.34[a) to Iniclude ic the
preliminery safety analysis reporta
discussion of preliminary plans for coping
wilh emergencies. Each epplicent for an
operaling license is requized by § 50M4D) o
Include in the Esal safety enalysis repert
plans for coping with exmesgencies.

This sppendix establishes minioum
requirements for emergency plans for use In
eflaizing en acceptable state of emergency
preperedness. These plens rhall be described

report end scbmitied as part of the Binal
selety enalysis report,

» The potectia) ndiclogizal hazards to the
public 2asocisted wilk the cperation of
research and test reacion ead fuel facllities
Lcenaed under 30 CFR Pars 0 and 70
invplve considerstions diferent than trose
ansocdsted witk nuclear power reactors. *

-Conseguently, the size of »

Plenning Zones * (E7Zs) for facilities otfer
han power rescion and the degree to whick
compliance with the reguirements of this
sectios end sectons L IL IV, and V as
pecessary will be deiermined oo a case-by-
case basic?

Netwithstanding the above peregrepha, i
the case of an operating license authorizing
ozly fuel loading and/or low power
operstions up to 5% of rated power, no NRC
or FEMA review, findings. or delerminations
concerning the state of ofslte emerg
preparedoess or the edequacy of and the
capability to implement State and Jocal
ofisite emergency plans, as defined in this
Appendix, ere required prior 1o the issuacce
of such a License.

S. Sectioa F of Appendix E 10 10 CFR
Part 50, item (b] is revised 1o read as
follows
F. Training

i P B
b. For each slte at which a power reactor is
Jocated for whick the first cperating license
for that slte la issued akier July 13, 1022,

. within one year before issuance of the firs!

cperating license for Al power, and prior to
operation ebove 5% of rated power of the first
reactor, which will enable esch State and
Jocal government withis the plume exposure
pathway EPZ and each State within the
ingesGon psthway EPZ 1o participate.
B - . . -

Dated st Washington, D.C. this 8th day of
July, 1582, 4

For the Nuclear Regulstory Commission
Sarmual ). Chilk,
Secretary of the Commission.
[FR Doc. 12-725% Fled 7-13-22 84S am)
BLLAMG COOE 7590014
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14 CFR Part 223

[ER-129€; Econorpe Regulations Amdt. No.
W
Free and Reducéd-Rate

Transpor‘aﬁon;l‘erson: fo Whom Free
and Reduced-Rate Transportation May
Be Furnlshed |

acency; Civil Agonautics Board
Acnon: Fine! rulk,

H
SUMMARY: The CAB emends its rules to
clarify that t:aml oriation benefits
received s comgensation for goods or
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J. M. Felton, Director

Division of Rules and Records
Office of Administration

U. S. Nuclear Regulatory Commission
7735 014 Georgetown Road

Sethesda, Maryvland 20814

Re: TFrreedom of Information Act Reguest

Dear Mr. Felton:

e

Pursuant to the Freedom of Information Act, &s amended
(5 v.s.C. § 522), and the ruvles of the Nuclear Regulatory
Commission ("NRC") jssued thereunder (10 C.F.R. § 9.3 et seq.).
we reguest copies of the following written materials listed below.
To assist the NRC in its cearch, please note that the documents
_sought are referenced in the Commission's responses to comments
which accompanied the final rule regarding emergency planning
reguirements for +he issuance of fuel loading and low power
licenses. Such Commission resporises and final rule were issued
with an effective date of July 13, 1982. (A copy of the first
page of such Gocument is attached to assist the NRC staff in
jdentifying materials reguested herein). Thé Commission has
jgentified Michael T. Jamgochian, Human Factors Branch, NRR, 2as
the individual to contact for further information on +this matter.

1. All documents, reports, records, studies, memcrandéa,
gzta, correspondence, analyses or &any other written material in-
which the Commission or the NRC Staff has "focused on -the risks
secociated with" fuel loading and low power operationt  (The
1oregoing guotation 1is from page 4 of the above-referenced
Commission responses. A copy of page 4 is attached).

2. All documents, reports, recores, studies, memoranda,
data, correspondence, apalyses or amy other written material in
~hicih the Commission has hosert 2 level of emergency preparedness
appropriate to assure the health and safety of the public™ IOT

fuel loading and low power operation. (The foregoing guotation
b e e mana A of the aboOve-~IeiticCiiutTud i i
he above-referenced Commission responses) .
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2.

We expect to receive your response to this reguest within
ten (10) working days.

We will pay search and copying fees as set out in the NikC's
regulations. f the search and copying fees to be incurred are
expected to exceed $200.00, please notify the undersigned hefore
this sum is exceeded.

guested materials, please identify and describe the withheld or
deleted material in detail and specify the statutory basis for
the denial and your reasons for believing that an exemption
applies. We also request that your description of the deleted
or withheld material include the title of the material, a des-
cripticn of its essence, the identity of its author, and the
identities of any parties that have received copies or have had
access to such materials. Please separately state your reasons
for not invoking your discretionary power release the al-
lecedly exempt materials. i

In the event that access is denied to any part of the re-

Encls.




