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Washington, D.C. 20036 TO 82-A-19(82-308)

Dear Mr.'Belair:
. .

This letter responds to your August 17, 1982 Freedom of
Information Act (FOIA) appeal. On July 14, 1982 you
requested two categorien of documents: (1) those "in which
the Commission or the NRC Staff has ' focused on- the risks
associated with' fuel loading and low power operation,," and
(2) those "in which the Commission has ' chosen a level of
emergency preparedness appropriate to assure the health and
safety of the. public' for fuel loading and low power
operation." On August 5, 1982 the NRC responded to your
request, identifying and withholding three documents. That
response also referred you to the footnotes accompanying the
notice published in'the Federal Register at 47 Fed. Reg.

s
30232, where various Safety Evaluation Reports (SER) are
referenced. Several other documents respons.ive to your
request, including other SERs, have also been identified.
They are listed in the attachment to this letter along with:

the previously referenced SERs. Items 1-20 listed in the
atta.chment are already in the Public Document Room (PDR).
Items 21 and 22 are enclosed.. In addition, a further search
of our files has turned up one additional document subject
to your request that is being withheld in its entirety, an
undated draft of SECY-82-185, " Final Amendment to 10 CFR
Part 50 and to Appendix E: Modification to Emergency
Preparedness Regulations Relating to Low Power Operation."
In the margins of this draft paper are written comments on
various aspects of the draft paper by Mark Chopko, an NRC
attorney. This draft document and the written comments in
the margins constitute advice, opinions and recommendations,

in an ongoing deliberation, i.e., adopti*on of a final
version of the rule, and it is clearly withholdable as
deliberative privilege under Exemption 5 of the FOIA and the

j Commission's regulations. .10 CFR 9. 5 (a) (5) . Release of
this document would not be in the public interest because it
would impede open and frank' communication within the agency
on policy decisions. This document is being withheld in its
entirety as it contains no reasonably segregable factual
portions not already in the public record and release of the
factual portions contained in the draft would reveal the
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PDR FOIA .

BELA IR 82-A-19 PDR
.
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agency's decision-making process.- See Russell v. Department I

of the Air Force, F.2d (D.C. Cir. No. 81-2005, July
23, 1982).

With respect to your appeal from the withholding of the
three documents originally identified, the Commission has
determined that these, documents are exempt from mandatory
public release and that.their releas,e would be contrary to
the public interest. -Your appeal is accordingly denied.

. 1

The two memos to the NRC Commissioners from Dennis K..

Rathbun, Acting Director of the Office of Policy Evaluation,
were prepared at the Commission's direction to assist it in
deciding whether low power licenses should be issued for the
Diablo Canyon and McGuire nuclear. facilities, respectively.
They clearly constitute advice, recommendations and opinions
which are part of the: decision-making process and are
withholdable under Exemption 5|of the FOIA and the
Commission's regulations. 10 CFR 9.5 (a) (5) . These ,

documents contain a summary nd review of facts OPE believed
relevant for the Commission's. decision. -

The Commission disagrees withlyour assertion'that these
factual portions must lx3 released.,unless excision would
impose significant costs on the agency and would produce an
edited document of little value. "[A] staff-prepared
summary of factual evidence on the record is within
exemption 5 of FOIA. Montrose Chemical Corp. v."

. . .

Train, 491 F.2d 63, 65 (D.C. Cir. 1974). See also Lead
: Industries Association, Inc. v. OSHA, 610 F.2d 70 (2d Cir.

1979); Washington Research Project, Inc. v. HEW, 504 F.2d
238 (D.C. Cir. 1974).. As explained in Montrose Chemical,
Exemption 5 protects the deliberative process of agencies as
well as their deliberative materials, and the deliberative
process includes the evaluation and analysis of
multitudinous facts. In Montrose Chemical, as here, all the
facts contained in the withheld. documents are already in the
public record. "What is not in, and should not be in, the
public record is the administrative assistants' evaluation
and selection of certain facts from the public record." 491
F.2d at 70. -

1 .

!
'

The third document is a one-page legal analy' sis of the
litigative risks associated with adoption of the final rule
on emergency planning requirements for low power testing.
This document was prepared,as part of the deliberative,
decision-making process of adopting this rule. This
document, which contains no reasonably segregable factual |

portions, clearly constitutes both attorney work-product and
deliberative privilege and is withholdable under Exemption 5
and the Commission's regulations. 10 CFR 9.5 (a) (5) . See

|
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Brinton v. Department of Sta'te, -636 F.2d 600 (D.C.'Cir..:
..~

-

1980).

The Commission has determined that it would not be in the
public interest to release these documents. Release' of
these documents would inhibit open and frank discussion-

between the Commission and its staff in the future. The ~
Commission also believes there is su,fficient information cn
the subject of your-request already available in the Public
Document Room to fully explain and justify the Commission's
regulation. Accordingly, pursuant to 10 CFR 9.15 (a) , the-
Commission has determined that these documents should
continue to be withheld in their entirety.

This letter represents the final' agency action on your FOIA
appeal. Judicial review of the decision is available in a
federal district court in the district in which you reside
or have.your principal place of business, .or in- the District
of Columbia. ,

. - incerel ,

_

yg- -

:

/ Samuel J. hilk.
r -

Secretary f the Commission

~

:| .

: Attachment.
As stated . _. .,
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Attachment Y

,

* ~ 'a-- ~ .

_

l. SECY-82-185: " Final Amendment to 10 CFR Part 50 and to ~

Appendix E: Modification to Emergency Preparodness *

Regulations Relating to Low Power Operation" (May 3, 1982).
,

2. SECY-81-570: " Proposed Amendment to 10 CFR Past 50 an tot
Appendix E: Modification to Emergency Preparedness f9Regulations" (September 30, 1981). t

-

- 1 p.
,

3.
Viewgraphs accompanying October 30, 1981 Commission meeting)C-]v 4
on proposed amendments to 10 CFR 50.47. s

~\4. Transcript ef October 30, 1981 Commission meeting on
proposed amendments to 10'CFR 50.47.

$

5. September 30, 1981 testimony of G. Norman Lauben and Patrick
D. O'Reilly in San Onofre Nuclear Generating Station Units 2 (
& 3 licensing proceedings. (Docket Nos. 50-361 OL, 362 OL; *
transcript at 11316-37). -

6. NUREG-0712, Supplement No. 4 to Safety Evaluation Report
(SER) related to San Onofre Nuclear Generating Station,
Units 2.& 3, dated January 1982. (Docket Nos. 50-361 OL,
362 OL).

_

7. NUREG-0847, SER related to Watts Bar nuclear facility at
Section 15.6, dated June 30, 1982. (Docket No. 50-390 OL).

: 8. NUREG-0675, Supplement 10 to SER related to Diablo Canyon,
dated August 1980. (Docket No. 50-275 OL) .

9. May 19-29, 1981 low power hearing testimony in Diablo Canyon
Units 1 & 2 licensing proceedings. (Docket Non. 50-275 OL,

| 323 OL; transcript at 10994-11139 and 11213-11349) .
.

'

'

| 10. NUREG-0519, SER related to La Salle County Station, Units 1 '

'

& 2. (Docket Nos. 50-373 OL, 374 OL).

(a) Supnlement No. 2 - Section 22, item III.A.2,
dated Feb. 28, 1982.

(b) Supplement No. 3 -Section 15, dated Ap'ril 30, 1
1982.

(c) Supplement No. 4 - Segtion 2, item III.A.2, dated
*

July 31, 1982.

I
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11. Letter dated Aprilt}?, L9822 from/ Mar 0ld R. Denton'to C"*
'

*

%.g* Tyrone C. Fahnera Ap;orney Gencrpl,7 Stat 4'pf Illinois,

a@d,nowledgingrectiadj s'ing Midy. imsd ate suspe,nsion; of?l,S' power -
t of show canhoppatiB on and

) '

operating 1.tcende.not g_arranted.'N (Dockbt Nost-
*,p g :

.. j( 50- 373 OL, 3 74 OL) s. ', %? m( %
a ( e ' vs ,3 C -.

_* #- 5., .o 3

='

hetter dated Tune 2,19h, f rom I,larold 3. dpnton to212.
ys Y

9. T * s # ,Tyrone 'C.? Fah er, Atton)ysGenornlj,.G,[tafe of Illidois,ackr0'Aledging " receipt;of am9ndw6t ",to tequest fortshow
.% cauliehkoceeding 'anj ^findirig it. hat" suspension of' '

acti rities is not warranted. g GRcketA( 50-373 OL,>

\
s 374 :0L) . i'\ ( '\ W.''

. .~

l' h ,
p " '*O ,

,
- -

'13 . Cetter dated May.19, Yr33 2 froc Hayol'd~Rh lenton to
*p'

,, 1 B.L. Rorem, Illinois nddmf,'the, Earth >
.U. acknowledging receipt"6f l0 CER T.'206,pe tition and?

'l ~,,
\' declining to immedia.;41y. suspend aptivities. (Docke.t

' Mg ) Nos. 50-373 OL '374 OL),; - 1 N' '
-

f
-

,
.

, .
.

,

{ 14 '. Letter from Harold R. Dentor$ dated August 6,1982, to,

Edward M. Gogol, Execht.lve Dire 4 tor, C3.tizens Against
h Muclear Power', declinin'g' to'sJtSpend operating' license.

~~

'N <% n(Docket Nos. 5 0- 3 73 . 0L, .3 7 4 O(,)..
. - ,. s',

' 15. NUREG-0831, Supplement,No.!2," Sections 13.3 and 24,
dated April 30, 1982, to SER related to Drand Gulf'

- $ Nuclear Station, Units 1 & 2. (Docket Nos. 50-458 OL,
'4$9 OL) . 4 ' '

*%>
~ \% *- 'rw " - y ..

,
_

.
.

16. NUREG-0717, Supplement.No. 4,1Section 15.5,. dated
A6 gust 1982, to SER related to V.C. Summer Nuclear'

Stat' ion . (Docket-No. 50-395 OL) .

17. NUREG-0422i. Supplement:No.-4,.Section 1, dated
January 1981, to SER related to McGuire nuclear
station. (Docket Nos.'50-369 OL, 370 OL).

_

~

18. Transcript of February 15, 1980 Commission meeting on
Comparison of Risks of Plant Operation at Low Power
Versus Full Power. .

'

19. Viewgraphs accompanying February 15, 1980 Co nmission
meeting on Comparison of Risks of Plant Operation at
Low Power Versus Full Power.

~

20. Transcript of February 12, 1980 Commission meeting on
Status of Sequoyah Licensinc) Review at 34-37.

.
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21. Memorandum from T. Speis and M. Ernst to~R. Tedesco, ' -

" Low Power Operation Risk Assessment," dated April 14,
1982.

22. Memorandum from Paul S. Check to Thomas Novak, "Three
i Mile Island Unit 1. Risk _ Reduction," dated March 11,-

,

1981.
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UNITED STATES

*

,

NUCLEAR REGULATORY COMMi3SIONI ! n

{ .: ,E - WASWNGTON, D. C. 20$55

, .e e .

% ""'' /
- -- - ... . ,

August 5, 1982'

, ,

(- . .

- . ...

- *
.

-

.
- -. . .. .

Mr. Robert R. 'Belair _. j
. .. .

"'-
- -- -.

; Kirkpatrick, lockhart, Hill .,'" *
.

-

Christopher & Phillips . -. :-- . . . , .
-

.

.

1900 M Street, N.W. . . ~ IN RED ONSE REFER'
.

Washington, DC 20036 TO FOIA-82-308

Dear Mr. Belair: .

,

This is in response to your letter dated July 14, 1962, in which you'

requested, pursuant to the Freedom of Information. Act, copies of all
documents in which the Commission or the NRC staff'has " focused on the-

risks associated with" fuel loading and low power operation, and (2) in -

:

which the Commission has " chosen a level of emergency prepa.edness
-

r
+

appropriate to assure the health and safety of the public" for fuel'
-

;

!- loading and low power operation. ,

,

In response to your request it has been determined tha.t documents one: and two of Appendix A contain information which constitutes advice,*

opinions and recommendations of the staff. There are no factual or
otherwise segregable portions of these memoranda related to assessmenti

of risks associated with* iow power testing that are no't addressed in the
,

Diablo Canyon, McGuire, and San Onofre testimonies which are parts of
the public record in those proceedings. Document 3 of Appendix A is an'

J~attorney-client communication and attorney work product, the discrosdre
i of which could reveal the 1e' al st'rategy of the agency prematurely.g

'| This information is being withheld from ,p'ublic disclosure pursuant to
|

Exemption (5) of the Freedom of Information Act '(5 U.S.C. 552(b)(5)) ..and'
| 10 CFR 9.5(a)(5). , g_y

*

,

" Pursuant to 10 CFR 9.15 of the Commission's regulatons, it has been
, determined that the information withheld is exempt from production or
disclosure and that its production or disclosure is contrary to the

The person responsible for the denial of documents 1public interest.
and 2 of Appendix A is Mr. Dennis K. Rathbun, Acting Director, Office of
Policy Evaluation, and for the denial of document 3 of Appendix A is Mr.
Guy H. Cunningham, III, Executive Legal Director.

This denial may be appealed to the Commission within 30 days from the
receipt of. this letter. Any such appeal must be in writing, addressed'

to the Secretary of the Commission, U.S. Nuclear Regulatory Commission,
Washington, DC 20555, and should clearly state on the envelope and in
the letter that it is an " Appeal fr an Initial FOIA Decision."

,

.
'

-- - -.- ,
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Mr. Robert R. Belair -2-
.

'

-

. . . . __. . _ ,

As suggested in your letter, Mr. Michael T. Jamgochian was contacted
concerning your request. Mr. Jamgochian suggested that you may find the
information you are seeking in the footnotes accompanying the Notice
published in the FEDERAL REGISTER at 47 FR 30233.

Sincerely..

, L % *~ 9
*

. ..

J. M. Felton, Director
Division of Rules and Records.

Office of Administration'

~ '
'

Enclosure: As stated .
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- 'Re:t' 31A-82-308
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APPENDIX A
-

._ . ... _ ..

1. - 6/3/81
' Memo to the NRC Conrnissioners, from Dennis K. Rathbun,

" Issuance of Low Power License to McGuire". (5 pages) , ,-
2. 8/6/81 Memo to the NRC Conrnissioners, from Dennis K. Rathbun,

" Issuance of Low Power License to Diablo Canyon".,

!3. 4/23/82 Note:to William J. Dircks, from Guy H. Cunningham, III,
-

Rulemaking On Emergency Planning Requirements For low
-

Power Testing. (1 page) '-#

..
,
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30232 Tederal Register / Vol. 47 No.134 / Tuesday |]uly 13, 1982 / Rules and Regulations'

I

2. In i t 2.11[f)(3) ii)(C). footnote emergency planning nguind pdor to frem New Hampshire and SuHolk
number 9 is remov rd and footnotes 10 license issuance are predictive in nature County, New York, an Assistant

, through 15 and sil eferences thereto are and need notreflect the actual state of- Atistney General of Massechusetta, en
redesi; mated 9 thrt uxb 15. preparedness at the time the finding is Assistant Attorney General of New*

3. In 5 92.11[i)!a;parapaph A.13 of made. The amendment 1o 10 CFR Hampshire. and npresentatives of.

the cooperative og eement, the first 50.47(a)(2) was proposed to emphasiza vadous public peups. .

sentence is ameided, to read: *To feed the predictive nature of the review and AD of the significant ce= men's
chlorietracydine to psittacine birds, to provide that licensing dec!slons need favoring the rule changes basicaUy. ".

upon their arrival) the facility, as not Indude the results of an exercise. reiterated the Commission's rationale.

pre sc2ibed in i 92.$1[f)(3)(ii)(C).** The Com=Ission noted that for promulgation of the proposed rule
preparedneaa connotes the actual atate changes that was put forth in the

(Sec. 2. 32 Stat.,7s2. a: emended: seca. 2 and ofimplementabon, is !=pertant durinS Tederal Register Notices 48 FR 61134
22. 7e Stat. 2:s and 1 :2:122 U.S.C. III. 234s
and 234f); 3MR 26m 28477: 38 FR 29241) the life of the plant. and should be and 46 FR e113'2. -

Done at Washingti n.D.C this 7thday of tresled as an operationalinspection he foUowing msjor lasues ' gainsta
matter.ne proposed rule change would changing the regulations were raised inJdy 29e2. require that a fu!}. scale exercise be specific comments received.DeseR. L Kissler, c nducted before operation above 5% of major issues reneet the areas of concem

Acting DepryAdd istmtor, veterinary rated power and penodicaUy thereafter. of many commenters,
Services. e prop sed mie change in 4a FR Issue 2rThe NRC's credibility was so
grxo ,xicsr:,n.:4 ais .) 61132 pmvided that in order to pant a undermined by the bandling of the nD

low powerlicense, only a finding as to accident that the Comm3:sion should
the adequ'acy of onsite emegency take pains to avoid even the oppeomace

d *h ""g,fy'[" f relaxing safety standards.By relaxing
NUCLEAR REGULATORY ,r C u e cunent emegency pnparedness .C M SS M ^ have evaluated the ade9uncy and regulabons, far more than the prestige of

,

capability of offsite preparedness the agency or the Commissioners is at10 CFR Part 50 oqanizations and plans pnor to stake: Indeed. It !s believed that the
Em$rgency Planning and issuance of a low power beense. While credibility of NRCis a vitalcomponent

Preparedness , O',{ p{s of emergency preparedness.lf anothere o e e e
,g * O "* I

AGENCM Nuclear Regulatory findings, or determinations on the

. *]*Y * [g P?op e avee

Cornmission, adequacy oT ofisite agencies' emergency g,$ g, ,d

Action: Final rule. - plannmg and preparednes:, the NRC truthfulness of the NRC. As things stand,
review of the b,eensees onsite res onse

SUMMARYi M Nutlear Regulatory mechanism would necessarilyine ude . "b ' 1 g is of 6p popdation.

"#* 'IIII *h.*"'I'd ""U 'Y*C"I I" Ih'I#
Com=ission is amending its regulations aspects of some offsite elementa: I'*h"8' "h .ut Ge agency io interfere,*

13 c1dify:(t)nat emegency Communications, notification. sen usly with the workability of any
preparedness exercises are part of the assistance agreements with locallaw
preoperationalinspection and thus enforcement, fire protection, and plans for,managmg an emegency.

Coninnssmn ResponserWhen 6e
required prior to operation above 5% of rnedical organizations, and the like. Commission publTsbed the upgraded
rated power.but not for a Licensing Some examples,but not an exclusive ergency preparedness reguladons ine
Bo:rd. AppealBoard. or Commission list, where review ol an applicant's August 1930, the subject oflow power -
licensing decision: and (2) that for erneqency planY_oGd involve aspects perating licenses was not addressed.
issuance of operating licenses of some offsite elements maybe found

At that time the Commission did not
authodzing only fuelloading andlow in pertinent portions of10 CFR 50.47(b) differentiate as to what emergency

,

power operation (up to 5% of rated '(3). (5), (6), (9)..a nd412). P amiing requirements would be .lExtensive co:F= Tents were received,power), no NRC or Federal Emergency
all of which were evaluated and applicable to the period of fuelloa, ding

Management Agency (FEMA) review, considered in developing the final rule. and low power testing.The Comtmasson
findings and determinations concerning nas now focused on the* risks associated
Gc state or adequacy of offsite Summary of Public Cornments . with this level of oPerstion and has
emergency preparedress aball be. The Commission received 40 letters chosen a level of emergency
n ecessary* commenting on the 46 FR 61134 preparedness appropriate to assure the'*
EF F ECTIVE o ATT: July 13,1982. proposed rule change and Soletten bealth and safety of the public at the
FOR FURTHER INFORM AT6oH CONTACT: comrnenting on the 48 FR 61132 stage.In doing so the Commission does
Michael T.Jamgochian. Human Facion proposed rule change. Many letters not alter the high standards applicable
Branch. Office of Nuclear Regulatory commented on both issues within the to the review of emerge'ncy -
Re se arch, U.S. Nuclear Regulatory same letter. For 45 FR 61134,27 letten preparedness at full power.
Co mmit sien. Wa shing'on, D.C. 20555,- . opposed the rule change while 111etiers Issue 2:Duringlow power testing

. Telephone (331) 443-5942. favored the rule change.In 48 FR e1132 there are higherdsks due to

SUPPLEMENT ARY INF OR M ATION- On 431etters opposed the ruh change, whDe unfamiliadty of the plant operators with

December 15,1981, the Commissicn . 181etten favored the rule change.For their particular plant and due to

published in the Federal Re1;ister two both rule changes, co'nmenten favoring undiscovered design and construction

proposed rule changes (46 FR c1132 and the rule chenges were typically utilities, de fects. '

45 FR 61134).%e proposed rule change legal firms and consulting firms Commission RerponserThe
in 46 FR 61134 was considered by the representing utilities, and one State Commission agrees that there rnaybe

Co= nissica es clarifying in nature. it health department. Commenters slightly higher dels due to the plant
nrwmknf@nrdhgQnriom hcluded operators bevingless expedence with*



,

-

. .

m .. .. - -

. .

-
. . .

.
. .

Federal Register / Vol. 47. No.134 / Tuesday, July 13. 1982 / Rules and Regulations 30233-

_

potential for undiscovered design and generaUy from the Ucensing Boert! Co"esics believes that the final rule
~ constructica defects. Iiowever. in the process as affecting in any fundamental changes announced berein do not

Co:n=!ssion's view 'this risk is - way the manner of public participation chchse this respunsibility or diminish in
significantly outweighed by several . on prelicensing emergency planning any respect the protection of the public

1ssnes.MnaD . the rule changes do not health and safety.While theother factors.First, the Sasion product 3
inventory dunns low power testing is predude pubUc observation of and Co= mission understands the feelings .

- muchless than sluring higher power participationin the exercises themselves expressed by these commenters. the, "
operation due to the low level of reactor (to the extent consistent with the rules Commission wants to state its continued
power and aboit period.of operation. and polides of the Commission and the co=m!tment to the adequacy of -
S;cond. at low power there is a objectives of the exerc!se) and in the emergency planning. safe operation of
significant reduction in the required review and assessment citique the plant, and in an efficient licensing
capacity of systems designed to mitigate meetings held after the exercise.De p'rocess.Dese rule thanges abould not
the consequences of accidents co= pared rule changes clarify that the emergency be cause for concern about this *

to the required capacities under fuU. preparedness exercises are not required pommitment.
pswer operation.%Ird, the time for a Ucensing Board. Appeal Board, or ~~~' Issue &Unlike some of the more
avaDable for taking actions to identify . Commission licensing decision. :echnical 1: sues, emergency plarming is
accident causes and mitigate accident ' Exerdses win stiU be required before a subject upon which the average dtizen
consequences is much longer than at fuU actual power above 55.' and commercial is knowledgeable and can make a
power.nis means the operators should operation.The conduct of fuB. scale valuable contribution to the licensing

'

have sufficient time to prevent a radio- exercises early enov3h in the licensing proceedings.This is an important
active release from occurring. In the process to permit the outcome of the opportunity for publie partidpation.
worst case, the aciditional time avauable exercises to be fuDy litigated at the miminating this consideration from
(atleast 10 hours). even for a postulated beadng is premature.Such exercises are licensing decisions in effect removes
low likelihood sequence which could best held at a later time, when the - this vital experimental evidence from
eventually result in release of the Ession operating and management staff of the public scrutiny. .

products occumulated atlow powerinto plant-who are central figures in an Commission Response De proposed
the containment. would aUow adequate exercise-are in place and trained in rule; does not eliminste anyimportant

- piecautionary acbons to be taken to emergency functions.%e Commission substantive aspect of emegency
protect the pubbc near the site. believes that. .while the actual exerdse planning from the operating license .

Weighing eU risks involved. the is not an issue in a bearing under these hearings.Whether an epplicant satisfi'es
- Comnussion has deter =med that the rules (except to the extent that an the requirements of 50.47[a) and 50.47(b) '

degree of emergency preparedness . outline for the exercise may be Is stiu an issue that may be raised and*
necessary to prov2de adequate involved). the exercise will be held litigated in those bearings. In casesprotect on of the publichealth and before fun power arid all significant where such issues are raised, applicants'safey is sipuficantly less than that deficiencies will be properly addressed. and State and local judsdictions'|

- regmred for fu!I-power operation. Issue ornese rule changes would emergency plans should be avaDable for
'

. Issue rne r21e changes would undermine public confidence in the examination in the headng process prioreli= male pubbc participation in the ade'quacy of emer2ency plann'ng. safe to the issuance of an operating license.
p review and essessment of exercises op,,ation of the plant, and the licensing In addition. an outline of an exercise
| ,s oNe.pono While it is true P S C' * ** should also be available in order to

[ that the rule changes win have the likely 8#""".ssion Resp nser As the assure that the requirement for the
..

Commission noredi5'the Federal conduct of exeroses DO CFR Part 50
-

- effect oflimiting litigation of the success
of exercises in licensing hearings. It is Repster nobce which announced the Appendix E. Section IV) can or will be

upgraded emergency planning met.Moreover,if the actual conduct ofthe Co=missien's view that such
assessments are not necessary to make reMations on August 19.1980 (45 FR an exercise should identify fundamental

the kind of predictive finding on 55403) that *TieTISI) accadent also defects m the way that the emergency'

emergency planning caUed for by the showed dearly that onsite conditions plan is conceived such that!! caUn into
'

regulations prior to license issuance. and act'ons, even if they do not cause question whether the regu,rements of10
Le substantive emergency planning sign 15 cant offsite radiolopcal CFR 50.47 can or will be met, a party to

; isshes now being litigated in license c nsequences,will affect the way the a license proceeding may seek to reopen
vadeus State and local entities react to a conduded beaMng or file a petition for! bearings are largely focused on the le

planning standards found in 10 CFR protect the public from any dangers aetion pursuant to 10 CFR 2.20r, as
ass dat-d with the acadent. In order to appropriate.This is distinct fromi 50.47(b).nese planning standards are

unchanged by the rule changes and de discharge effectively its statutory deficiencies identified by an exercisei

not. in themselves, require a successful re8PonsibiDties, the Commission must which only reDect the actual state ofi

exercise.nus the Commission does not 1: sow that proper means and procedures emergency preparedness on a particular

wiube, dent and its potential sevedty,
in place to assess the course of day in question but which do notregard the exdusion of the exercise

an acci represent some basic flaw in emergency
* neina otra essc.cssted withlo- po-cr that NRC e 3 other appropdate planning. FinaUy. !! should be recabeds

eperstioni.s 1,een esumsted by the stas im arvust authorities and the public will be that the full-scale exercises themselves
nc,ei eye tin teccse u se.: oi.m curon. noti 5ed pro:nptly, and that adequate' involve participation bylocal and State
Da ei ms. us-ot_ ss-ot. su one!n. Dact protective actions in response to actual Eovernmenta. Both the NRC and FEMAsNN th shry a[u. or anticipated conditions can and will atte=pt to male sure that aU local and
Feport ce=duded 11 1 tow power risk la severs] betahen." regional concerns expressed by*

crt'ers cf uss-Jtude tess Dets fdpower rish.Usse Gjven that no chEnge Is envisioned in stpresentatives of these governments
j'.a#43e agport the genesa] conclusion in the text the cal}ber of revieWa for fuU power art fully addressed. ena that any

k?DJ%Y4% (YW.] hiOG(S WWMG SKKX%MX3 W d]Gfek8OTNdGn
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Issued.ne underlying feelings the public bealth and sa5ty but Com=!ssion Responserltla true that
expressed by these commenta. however, obviously b the bierest of the ot'' ties. spedal beadnas will not. 6 a typical

. are addressed in the Commission Commission Response As exp ned case, be held foUowing the fut-scale.

Responses to issues 3 and 4. in previous Responses, the Comn. ton extrtise.Le public should recognize
Issue cine publicknowledge that no is convinced that the rule changes will that the Commission does not intend to .

cffsite protection exists could cause not compromise the bealth and safety of authorize the issuance of a full-power
chaos b the event of an incident during the public. The Com=ission considen operating license if there has been a fuB.
fullloading or low power testing. that the rule changes provide Dexibility acale exercise which raises serious. add

Commission Responser prior to in fis licensing procedures, thereby significant deficiendes which havenot
issuing an operatlng license authorizing meeting its obligation to the public to been compensated for and which go te
low-power testing and fuelloading. the conduct its business in a timely and the fundamental natun of the -

NRC will review the following oUsite efficient manner.His obligation emergency planitself.Such a d fidency.

elements of the applicant's emegency includes the establishment of an calls into question whether reasonable ,

plan: efficient licensing process, while not assurance may be found that public
(a)Section 50.47(b)(3). Arrangements , adversely affecting the public health and ' bealth and safety willbe adequately

for requesting and eHectively using safety. protected b a radiologica! emergency.
assistance resources have been made. Issue a ne proposed rule changes However, some dendendes may be

anangements to accommodate State contradict previous ThG policy found that only reDect the actual state of

and local staff at the licensee's near-site statiments, preparedness which may be easily
Emergency Operstions Facility have Commission Response In developing remedied; these types of deSciendes
been =ade, and other organizations the uppaded emergency preparedness . should not delay licensing action. See 10

- capable of augmenting the planned regulations (45 FR 55402 dated August CFR 50.47(c). .

response have been identi5ed. 19.1980) one of the policy statements 1ssue 22r No rationale sustains the
b that the Commission made was "that requirement of oEsite emergency.

ha(ve) Sectipn 50 47(b)[5). Proceduresbeen established for notification. onsite and offsite emergency preparedness for small research reactors
by thelicensee.cf State and local preparedness as well as proper siting possessing a fission product bventory
response organizations and for and engineered design features are equivalent to that generated up to 5% by
notification of emergencypersonnelby needed to protect the health'and safety a large reactor while eliminating oEsite
aU organizations: the content of initial of the public [and) as the Commission emergency preparedness for the large
and fol!owup messages to response reacted to the accident at Three Mile reactor. -

eqan!:ations and the public has been Island.it became clear that the Commission Responser Although
established; and means to provide early protection provided by siting and research reaclors present an inherently

smaller risk than power reactors, theynotification and clear instruction to the engineered design features must be I

populace within theylume exposure bolstered by the ability to take do not possess the accident mitigation
pathway Emergency Planning Zone have protective measures during the coune of features (e.g,large containments)
been established. an accident." required for power reactors. In a ddition.

(c) Sae. tion 50.47(b)(5). Provisions exist This rulemaking will b no way research reactors are oftenlocated in
forprompt communications among deviate from previous policy statements high population density areas.It is

.

principal response organizations to but in fact wiD add Dexibility and therefore prudent to nave an offsite
emergency personnel and to the public. efficiency to the licensing process. emergency plan for these reactors.

(d) Section 50.47(b)(8). Adequate Issue Or Indude i 50.47(b)B and Summaryr The Comminsion has
i emergency facilities and equipment to, i 50.47(b)15 in evaluating the evaluated all public comments, and has

*

support the emergency response are coordination of3ffsle and onsite also fuUy considered the risks of .

provided and maintained.8 emergency preparedness. These operating a nudear power reactor at*

(e)Section 50.47(b)[9). Adequate elements require that: low power.De risks of operating a
(a)(B) Adequalejmergency facilities power reactor atlow power are ,methods, systems, and equipment for ,

assessing and monitoring actual or and equipment to support the emergency signincantly lower than the risks of
i

| potential offsite consequences of a response are provided and maintsined. operating at fuU power because: fint.
radiological emergency condition are in and the fission product inventory during low

(b)(15) Ra diological emergency power testing is much less then duringu s a.

(f) Section 50.47(b)(12). Arrangements response training is provided to those higher power operation due to the low

contaminated injured individuals. emergency.
~

level of reactor power and short periodare made for medical services for who may be c. abed on to assist in an
of operation: second atlow power there

(g) Section 50.47(b)(15). Re diological Ccmmission ResponserThe is a signi5 cant reduction in the required
emergency response training is provided Commission agrees with this comment capacity of systems designed to mitigrie
to those who may be caUtd on to assist See Commission Response to Issue #6. the consequences of accidents compared

in an emergency.8 Issue m The rule changes effectively to the required capacities under full.
Knowing that the above elements of exclude the public from the power operation; and third. the time

the applicants emergency plan have decisionmaking process on a matter of available for taking a ctions to identify
,been reviewed by NRC should assure primary public concern. and create accident causes end mitigate accident

the public that, for low. power testing apprehension in the public mind as to consequences !: much longer than at fuD

and fuelloading, adequate protective whether " preparedness" will b2 a reality power.nis means the operators should
measures could and would be talen in even after a fuU. scale exercist before have sufficient time to prevent a~

the event of an accident. . operation above 5% of rated power.The radinactive release from occurring"2

Issue 7 The rule changes are Public is unlikely to be granted a special the worst case, the additional time

fundamentally not in the best bierest of bearing.befcre full. power operation is as ailable (at least 10 hours), even for a
granted a utility,in order to assess the postulated low likelihood sequence

- auvenmwuhawhmra.
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the fission products accumulated allow licensees * onsite response mechanism Pursuant to the Ato=ic Energy Act of
power into the containment, would would necessarily ine.lude aspects of 1954, as amended, the Energy'

,

- allow adequate precautionary actions to some offsite elements: co=munications. . Racrge.nhation Act of1974.as amended. '

be talen to protect the public near the notification, assistance agreements with and section 552 and 553 of title 5 of the
site. On balance. the Com:nission has locallaw enforcement. fire protection. United States Code, notice is hereby -

concluded that the rule changes an and medical organizations, and the like" given that the following amendments to
trchnically justifiable and wiU enhance (Statement of considerations for this Title 10. Chapter I. Code of Federal

Regulations. Part 50 is published as a 'th2 efficiency of the licensing process, rule at 2). .-

without adverseTy affecting the public .With respect to his other point document subject to codification.nese
.. hetlth and safety and therefore should concerning consideration in the rules are made i= mediately eHective

be promulgated, operating license proceeding. [1) It is ~ because restrictions on applicants are-

imp riant to bold the exercise close to being relieved.Commissioner GIIinsk}'*s Separate complefaon of the plant smce the. - - b p. . n operaungp' ersohnel will then be on site I.Ist of Subjects in 10 CFR Part 30 *tm

I disapprove both parts of the , andWabH folearh~ffoWthe M Antitrust. Classified Information. Fife
* -

e

proposed amendment. experience, and the exercise will be ~~ prevention. Intergovernmental relations.
One part of the rule provides that no more realistic since hardware and Nur. leer power plants and reactors.

NRC or FEMA findings whatsoever procedures will be closer to completion: Fenalty. Ra diation protection. Reactor
- , concerning the state or adequacy of and (2) there are public meetings after siting critieria, and Reporting

oEsite emergencypreparedness shall b,e each dHD and the state local requirements.
nscessary prior to issuance of a low government and other emergency people .,

. powerlicense. As I stated in rny do participate in these meetings and do PART S0-DOMESTIC LICENSING OF
dizapproval of the proposed rule, there p'rovide comments and criticism. PRODUCTION AND UTILtZATION
should be some offsite reparedness. ; FACit.! TIES *c

esp'eciaUy if there is to e an extended a6onal Environmental Policy Act.
. Cons,ideration 1.%e authority citation for Part 50period oflow power operation.. .

Moreover. ecergency preparedness for Pursuant to 10 CFR 51.5(d)(3) of the reads as follows: .-

fuU power should not be a hurried last- Commission *: regulations.fm A utboat3- Sees.102. i ci. s ei. 2 s2. s e.3, s es.
-minute affair. Some of the steps required e'ovironmeWalImpaet appraisal need sa Stat. s35. 937,942. 953. SM 955. 958. as

fcr fuB. power should already be in place not be prepared in connection with the amended (42 UAC 2m. 2tx. 2201. m2. .
at the low power stag, subject final amendment because there m3. m9) seco 201. M.2. 206. 84 Stat. 3243

The otherpart of the ru}e excludes is no substantive or significant 1241.1246 (42 UAC 5841. 5M2. 5546). uniess
'...c e se n eo 8 : sconsideration of emergency exercises in environmental hnpact. ~ - ~

an operating license proceeding. thereb/ Regulatory Meadbility Certification Sections 50.83-50.e2 also tasued under sec.*

elurunatmg an opportunity for pubhc 2R e=3 Sut. SR as added 82 USC m4
'

,; particapation in this phase of In accordance with the Regulatory Sections 50.200-50.1c2 issued uoder see.1sa,
,

decisionmaking. The exercises never Flexibility Act of1980. S U.S.C. 005(b).3~ es Stat.s55 (42 UAC me).For the pu. poses-

completely follow the plan. And this the Comzrission hereby certifies that . cliec.223. ea Stat. 958 as amended B2
~

area happens to be one in which the this rule .will not, if promulgated, have a . UAc. 2273), I so.54[il issued under sec. ml.
,- nuclear plant's neighbors have special significant economic impaet on a * ' ea Stat. 949 (42 U.S.C.2201[i)).11 SoJo. 5cJ1

com'petence, greater in some respects subi.tantial ~ number of small entities. The and soja issuea under sec. ma. ea Stat. sso,
thari that of NRC or FEMA.%eir . proposed rule changes con'cern a as amended;[42 USC:201[o)) anc thelaws-

' comments can be particularly useful. clarification of therlements a7d referred to in Appendices. .

%ese need not be presented in formal findings necessary for the issuance obdi ' 2'In i 50A7 paragraph (a)is revised.
hearings but we should have some operating license for nuclear power the introductory text to paragraph (b) is,

| means to receive and consider them.I plants licensed pursuant to Section 103 revised, paragraph (c)(1) is revis ed. and.

| would have modified the final rule to and 204b of thPAtUmic Enusy Act of a new paragraph (d)is added. All
provide for such a b-ief comment period 1954, as amended. 42 U.S.C. 2131 2134b. . revisions to read as follows:!

before NRC!ssuance of an operating The electric utility co=panies owning
license. and operating these nuclear power j 50A7 Ernemency piana.

I would also note that the Simpson plants are dominant in their service (a)(1) Except as provided in paragraph
Report'shows that FEMA findings will areas, and do not fall within the (d) of this section, no operating license
c:use delays in on}y 2 plants: Shoreham definition of a smaU business fcund in for a nuclear power reactor willbe .

[ and Byron 1.nese delays are based on Section 3 of the Small Busine s Act.15 issued unless a floding is made by NRC
! the applicants' construction dates. lf U.S.C. 632. or within the Small Business that there is reasonable assurance that

i NRC estimates are used, this Size Standards set forth in 13 CFR Part adequate protective measures can and
amendment would have no effect on the 121. Accordingly. there Is no significant will be taken in the event of a
dates for issuing operating licenses. economicimpact cn a substantial radiological emergency.~

number of smaU entities unds; thi (2) The NRC will base its finding on a
Comm.issioner Ahearne s Additional -

.

RegulatoryMexibility Act of1980. review of the Federal Emergency
Msws Management Agency (FEMA) findings

In respcuse to Co=missioner Pape/ work Reduction Act Statement and determinations as to whether State
Cilinsky's comment that "the rule Pursuant to the provisions cf the and local emerg'ency plans are adequate
provides that no NRC of FDdA findings PaperworkReduction Act of19S0[ Pub. and whether there is reasonable

,
whatscever concerning the state or L t%571), the NRC has made a casurance that they can be *

,

adequacy of offsite emer2ency preliminary deter =ination that these implemented, and en the NRC '

preparedness shallbe necessary pnor to rule chanaes do not impose new assessment as to whether the.

_ I88uance of a low power lignse."! recordkeefmg. Information coUection. or applicant's onsile emerEency plans are
_
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reasonable assurance that they can be i 50.54 Cond&ns of r.:enws. report and sub=3tted u put cf the Enallinple:nented' A FEMA finding will * * * * . saiety anahda npert.
_ primarily be bas'ed on a review of the

(q) A licensee authorized to possess e p tec aln ca t theplans "Any other information already and/or operate a nudear power reactor "", 7, [g',hlahties
'

*
available to FBIA: cay be considered

shaU fonow and mainimic b effect
, te ,

to assessmg whether there is reasonable Leenaed under 1D CFR Pans 0 and 70
assurance that t}Ie plans can be emegency plans which meet the

bvolve cons!derations discent than than
implemented. in any NRC licerding applicable standards in 150.47(b) and a nodsted with nuclear powe nacion.

the applicable requirements in . Consequently, the size ofEmegency
* ,

*
proceeding, a FEMA finding will Appendix E to this part A licensee

-

Plannba ones 'fEFZslforfacitiSes otKerzconstitute a rebuttable presumption on authorized to possess udfor operate a thah power nectors and the depee to whichquestions ci adequacy and
research reactor or a fuel facility shall Uco:P .ance with the nenin=ents of thisimplementation capability. Emergency

preparedness exercises (required by follow and maintain in effect emergency neti o and secSens E. ID.IV.and v as

paragraph [b)[14) of this section and plans wb3ch meet the requirements in "' **" "#7 %* d '''' I"* 5 "" * "* "D** ' "Appendix E to this part.The nuclear
. Appendix E. Section F of this part) are power reactor licensee cay make di *

f e[op): N*[
-

part of the operat onalinspect on changes to these plans without
th e

ody fuelloading and/or low powerprocess and are not required for any Co:imission approval only !f such operations up to 5% of rated power.no NRC

..

initiallicensmg decision-
. changes do not decrease the or FEMA review. findings. or determinations[b) Tne onsite and, except as provided effectiveness of the plans and the plans, concerning the state of ohs!!e emergencyin paragraph (d) of this section, offslie as changed, continue to meet the - preparedness or the adequacy of and the--

emergency response plans for nuclear appUcable standards of i 50.47(b) and c'Pabuity to t=plement State and local
' p wer reactors must meet the following -the applicable requirements of -.

cfhlle emerEenc7 P ant aa defined in thisl
standards: APPendia are requ!nd pn,or to,the inua2ce

Appendix E to this p/or the fuel facilityast.The research.

reaclor Ucensee and * '" * " ' * " " "e . . + *
'

"(c)(1) Failure to meet the applicable Ucenne maymake changes to then 5. Ecuan F of Appendix E to to CFR
~

standards se~t forth in paragraph [b) of plans without Commisnon approval . Part 50. Item (b) s revised to read as
,

this section may result in the nly if such changes do not decrease the follows:
Commission declining to issue an effeebyeness of the plans and the plans, ,

y,.g. aidg.r
operating license: however, the as changed, conbnue to meet the

.. . . . .
epplicant will have an opportunity to requirements of Appendix E to this part.
demonstrate to the satisfaction of the Proposed changes that decrease the b.For end s!!e at wM a pomamis
Co= mission that deficiencies in the effeebveness of the approved emergency located for which the first eperating license

for that atte is issued after }uly n.m2,
plans are not signiScant for the plant in plans shaB not be implemented without ,_ within one year before issuance cf the Ent
question that adequate interim. applicab,on to and approval by the operating Ucense for fd!) power mod prior to

',

compensatinF actions have been or will Comnussion.Tae licensee shall furm,sh 3 operation above 5% of rated power of the fint
be taken promp0y,or that there are copies of each proposed change for reactor,which wiU enable each State and
other compelling reasons to perm]! plant approval; and/or if a change is made local govemment wth the plume exposun

without prior app'roval 3 copies shaU be-. pathway EPZ and each State wi& the2"## **
submitted within 30 days'afte't tne - IngesG n pathway EPZ to participate.* * * * *

change is made or proposed to the
,

* * *, * *

(d) Notwithstanding the r~equirements Administrator of the appropriate NRC Dated at Wash!ngton, D.C.this 5th day ofof paragraphs [a] and (b) of this section, regional office-spe:sfied in Appendix D. July, m2. ;

.

no NRC or FEMA review. find.ings, or 10 CFR Part 20, with 10 copies to the For the Nuclear Regulatory Commission.
determinations concerning the state of Director of Nuclear Reactor Regulation. Sainual J. ChIIk,
offsite emergency preparedness or the . or,if appropriate, the Director of Secretory cftle Conunission.adequacy of and capability to Nuclear Ma terihl Safety and Safeguards.implement State and local ofIsite Tra ca. ssum ru.c.u cz a4s }U.S. Nuclear Regula t ory Com=Ission. :=us.c coot rsoo-et-uemer2ency plans are required prior to Wa shington. D.C. 2D555. iissuance of an operating license . . . . . =^
authorizing o'n.ly fuelloading and/orlow . .

.

power operations (up to 5% of the rated Appendir E IAmended) CIVIL.AERONA CS BOARD
power). Insofar as emergency planning . .

and preparedness regturements are 4. Section I of Appendix E 1o 10 CFR 14 CFR Part 223
part 50is revised to read as foUows . . " . -concerned, a license authonzmg fuel

loadmg and/or low power operabon footnotes unchanged): IER-12M; Econorr;s Regulations Arndt. No.

rsaybe issued after a finding is made by I. Introduction n}
. N.: 4

q.
* -

the NRC that the < tate of onsite Each appUcant for a construction permit is Free and Reduced. Rate
emergency preparedness provides required by I 50M[a) to Iriclude b the Transportation ~; 'ersons to Whorn Free
.rtasenable assurance that adequate preliminary safety analysis report a and Reduced-Rae Transportation Mayprotective measures can and will be discussien cf pnU=Ina;y plans for ccping Be Furnished ftalen in the event of a radiologica] dth emer2cncus.,Each eppheant for an ;'.

,

eme# perati=g licznse a requued by I somfb) to Actucn Civu Monautics Board.findm.2 enc 7.The NRC will base thisinclude in the Ena) safety anah sis repcrtg on its asseisment of the
appbcant s emer2ency plans aga,mst the p3,,, g,, ,,p.y g.3 , 3 cs,,, Aenom. Final rul :.

,

pertinent standards in paragraph (b} of nis appen!.ix catabusbei minimum
,,qu;,ements for emergency plans for use in strwAan n Ch amends its rules tothis section m'nd Appendix E of this Part. . ,5 ng .3,cc,piatle state of emergency clarify that transjortation benefits

3.Section 50.54(q)is revised to read preparedness.nese plans shallbe described recesved as cony ensat,on for goods orim rA __ "



'

.. .
. .

,

. . ,
v 's- .

. .
'

-

Kranrxrnicx, LocKH.A.R r, HrLL: Cxarsrorunn & P.arLLrrs
.

A raun.co..wsr 3 cwoiwo A P.orrosionat Co mn.arion
~

.
-

1900 M Srnzz-r, N. W.
, ,

W.snIncrow, D. C. 2 ooas -

*

'

:= n:issu on.
~

74h1 (401) de3 7000 x:rmaaruct un.za.txt,.toruer a mcuses
woo eurzs >&wo

July 14, 1982 .

rrrTsscmon,rzamvAru seres"'**""'2

fs arn:cr n:u.> w <=> m -.co.*

,
.

'452-7.023 HAND DELIVERED- ' --

. >
~.~ ')

J. M. Felton, Director
Division of Rules 'and Records -

Office of Administration
U. S. Nuclear Regulatory Commission 1[ j-
7735 Old Georgetown Road -

-

Bethesda, Maryland 20814
-

Freedom of Information Act Request .
,

Re:
' -

,
-Dear Mr. Felton: ..

Pursuant to the Freedom of nformation Act, as amended

(5 U. S.C. S 522), and the rules of.the Nuclear Regulatory
Commission ( " N RC " ) issued ' thereunder (10 C.F.R.

S 9.3 et seq.),.

we request copies of the following written materials listed below.in its s.earch, please note that the documentsTo assist the NRCare referenced in the ' Commission's responses to comments .
which accompanied the . final, rul,e re. arding emergency planning.. sought*

g ~

requirements for the issuance.of fuel loading and low powerSuch Commission r'espoEiYs and final rule were issued
,

1982. (A copy of the firstlicenses.
with an' effective date of July 13,is attached to assist the NRC - Staff in
page of such document Ths Commission hasid.entifying materials requested'Tefein) .Human Factors Branch, NRR, as; Jamgochian,identified Michael T. for further information on this matter.th.e individual to contact '

.

;

reports, records, studies, memorand'a,1. All documents, .in-analyses or any other written mat eria)data, correspondence, Staf f has " focused on the risks
which the Commission or the NRCfuel loading and low power operation't ,(The

4

associated wi th" of the above-referenced4zoregoing auotation is from page
C,ommission responses. A copy of page 4 is attached). -

reports, records, studies, memoranda,
2. All documents,analyse.s o.r axy other written material indata, correspondence, level of emergency preparedness .

i: nosed awhich the Commission hasthe health and safety of the public" ror
(The f oregoing quotationappropriate to assure

fuel loading and low power operation.s above-referenced Commission responses).,

'
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We expect to receive your response to this request within
ten .(10) working days.

We will pay search and copying fees' as set out in the NhC's
regulations. If the search and copying fees to be incurred are
expected to exceed $200.00, .please not.ify the: undersigned before
this sum.is exceeded. . . .. .

In''the event th'at access is denied to any part of the re-
~

quested materials, please identify and describe'the withheld or
deleted material in detail and specify the statutory basis for
the denial and your reasons.for believing that an exemption
applies.. We also request that your description of the , deleted
or withheld material include the title of the material, a des-
cription'of its essence, the identity of its author, and the
identities of any -parties that have received copies or have had
access to such materials. Please separately state your reasons
for not invoking your discretionary power release the al-u

*

legedly exempt materials.
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.
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