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PROCEEDINGCS
MS. VAN CLEAVE: For the record, this is an
interview of Billie Pirner Garde, who is employed by
Robinson, Peterson & Garde,
The location of this interview is the Nuclear
Regulatory Commission, Region 1V offices.

The date is Octcober 27, 1989, and the time is 3:00

Present at this interview are Ms. Garde and

inysclf. Investigator Virginia Van Cleave., This interview is

being transcribed by court reporter, Betty Morgan. We have

| on the speaker phone an attorney representing Ms. Garde,

Vernon Jehnson,

MR. JOHNSON: 1'd like to state a couple of things
for the record, too, if 1 might.

MS. VAN CLEAVE: Just a minute, please,

Let me put Ms. Garde under cath, and then you can
go ahead and proceed,

MR. JOHNSON: Okay.

MS. VAN CLEAVE: Ms. Garde, would you please stand
und raise your right hand,
Whereupon,

BILLIE PIRNER GARDE

was duly sworn and examined as follows:

MS. VAN CLEAVE: OKkay, Mr., Johnson, if you wanted

ExHem L=
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to make some prefacing remarks, 9o ahead.

MR. JOHNSON: Okay. 1'd just like to introduce
myself. My name is Vernon Johnson. I'm with Jeckson and
Campbell, the law firm that represents Billie Garde.

For the record, we'd like to just point cut that
Ms. Garde is testifying today pursuant to a waiver of the
attorney/client privilege, which has been executed by Joseph
Macktal, her former client,

We'd like to have -~ and 1 understand it has
already been done. We'd like to have the waiver marked as
Exhibit 1 and introduced into the reccrd at this time.

[Exhibit No. 1 was marked for
identification,)

MR, JOHNSON: We'd like to wake the understanding
that at any time during this interview, Ms. Garde should
wart to consult with me about any of the questions that are
teing asked, that she should be allowed to do 8o, We'll
take me off the spesker phone, and I can consult with her |n
private.

If that's all right, we can proceed.

MS. VAN CLEAVE: Al]l right, That's fine.

EXAMINATION
BY MS. VAN CLEAVE:
Q. Ms. Garde, 1'd like to start with sone background

information concerning your relationship with Mr, Joseph

——
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Macktal,

A Yes.

Q. You represented Mr, Macktal, and I would like to
know when the relationship with Mr, Macktal began, whether
or not Mr. Mackta) contacted you. How did you come to
represent Mr. Macktal?

A, Mr. Macktal contacted Juanita Ellis soon after his

leaving erployrent at Comanche Peak. I can't give you an

 exact date, There may be something in the documents 1 just

opened that would refresh me in terms of the date, But it

l
| would have been around the middle of January of 1986, 1t

was & couple of days after he was terminated.
Mrs. Ellis is the representative of the Intervenor

group, the Citizens Asscociation for Sound Energy. which at

that time was actively intervening in the licensing

| hearings.,

He contacted her, She then contacted the
Government Accountability Project and me personally., 1
don't remenmber if she contacted me at Trial Lawyers for
Publie Justice or at GAP,

But in any event, she called me and I renmenmber the
conversation, because he wes sitting at her kitchen table,

1 had a brief conversation with him at that time, and the
representation agreement then formed up over a period of the

next couple of weeks after sone investigation int .is

exHer_ |87
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claim,

Q. Who conducted that investigation?

A Well, GAP had a practice when someone contacted
GAP for representation through the Whistleblower Cliniec that
we would take a pretty detailed summary statement, either in
perscn or on the telephone, whatever arrangements could be

worked out with the person who was alleging they were

'te'ninated or harassed in vicolation of 42 USC 5851, and then
‘would attempt to validate or verify the information that
that person had provided in some manner.

That could be talking to other co-workers over the
phone in an interview or reviewing documents or sonme

combination of those things.

Q. And if GAP believed the case had merit, then GAP

:wcu)d accept the --

A. Well, at that tire, January '86, whistleblower

| cases were being teken through a joint project of the
Government Accountability Project and Trial Lawyers for
Public Justice.

So the cese would be screened by GAP, and if it
I was deemed to be meritorious, then the case would be
accepted. GAP handled, if you will, the first half of the
case; that is, filing the claim, conducting the
investigation or the preliminary investigation inte the

claim, doing discovery, doing the Freedonm of Information Act

exueT 1
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iments together
By the time it got to the stage of litigation,
Trial Lavwyers for Publie Justice through their
neys would take over and litigate the case.
That was in theory how it worked, and this was
the whistleblower project,

that it was on.

Nnawer your questic¢

attorney from the Tria) Lawyers alsc

“cepted, the supervis
have been Steven

the citizens

Seiting attorney
the pleadings and on
repr: ! n ireement. Her nane was Jane Baginaw, She

Was with it's right in front of me -- with

Frederick on & Associates in Dallas.

Saginaw did very little with the case right in

the beginning. I think we sent her copies of the complaint

'

and she reviewed that.

But by the time we got to trial, she was heavily

in another cease, so she really didn't have much

ExHIBIT_LZ-.
e of 127 PAGES)




involvement with the case.
But there was & Trial Lawyer lawyer in Dallas
assigned to the case,
Q. What input or work did Mr. Kohn do on this case?
A, Well, in the beginning he probably did very little
actual work on the case. He would have had to have been
involved in the review and acceptance of th case because of

his role in GAP on the executive committee and with the

He was also the clinical director. 80 the work
ne in the case would have had to have been done somewhat

under his direct supervision.

Now, I was the lead attorney or. the case, although
at that time 1 wasn't an attorney, I was in my third year
of law s¢hool

But I was clearly the lead person on the case

pretty early on.

-~

Tem Carpenter from GAP also did some wmork on the

case pretty early on. He's now =- He's sti)l! at GAP and

is now the head of the Citizens Clinie for Accountable

| Governmeat,

o What role did Tony Roigman play in this case?

A. Tony Roisman's involvement in the cese, other than

general kXnowledge about {t -- because I worked with him on a

pretty daily basis and my office was right next to his

ExXHIBT_Le=
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office at Tria) Lawyers. He really didn't ge . - |
until almost right before the hearing.

Like within maybe the last ten days before the
hearing, Tony agreed to come down and try the case with me
in November of '86.

8o he had almost no involvement in the case.

I think he may have talked to Mr., Macktal on one
occasion when Macktal came to Washington to be interviewed
by the NRC. He came over to my cffice, and I think he
talked to Tony at that point.

But other than that, I don't remember him really
having much involvement in it,

Q. After you accepted the case then, what was the
next step? You filed a case, ! suppose -- a complaint with
the Department of Labor; is that correct?

A. Well, one of the first things that happened was
that Mr. Macktal was interviewed at length by Juanita Ellis,
who took a statement on tape recording. And as I remenber,

we had that statement transcribed. Then that kind of became

the working document for his concerns and hig -~ the summary
cfAhis experience.

That was prepared. Documents that Ne had in his
possession were mailed to us, collected. The safety issues
kind of were identified, broken down; and the harassment and

intimidation aspects of his complaint were analyzed,

EXHBT_L12—
oace A _OF 47 PAGES)




|

l

o~ \

'hen the complaint was drafted and filed. All
thet had to be done by 30 days after his termination. £0
things moved quite quickly,

1 remember there being some Federal Express
packages back and forth be‘ween Texas and Washington as we
were getting that ready. But I can't tell you specifically
what happened on what date.

Q. And at some point Mr. Macktal did meet with the
representatives; is that correct?
. there were two meetings that I remember
Macktal and the NRC. nitial'y after he
Pt to get Mr. Macktal
in Washington.
There was some resistance to that by the Executive

there wag a ;¢ p spondence between

NRC., I don't remenber what the dates
of this were, but pretty early on ~- and there may be some
documentation in front of me that I could look through to
find |{¢t.

But very early on, Mr. Macktal Wwas interviewed
somewhat anonymously; that I8, we didn't give the NRC his
nare, and informally interviewed by Vince Nunan, who was the

head of the NRC's technical revie . team (n Washington.

That interview wae . ~ucted at the Phillips
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Building in Bethesda, Maryland.

Mr. Macktal came to Washington for that purpose,

There was then a period of negotiations regarding
who was going to investigate his claims. He had a second
interview here at Region IV by the allegations coordinator.
I think Mark Emerson took it. 1 was present at that
interview,

There were some wrongdoing issues that were
referred to the Office of Investigations, and 1 don't
remember 1f he was sver separately interviewed by 01. 1
don't remember if Ol ever opened an investigation, I don't
{ think they did. But there were sonme wrongdoing issues that
I know Region 1V wasn't going to pursue,

I don't have & recollection of whether he was ever

interviewed by Ol in connection with his termination.
I Q. Do you recall if he was interviewed in Washingten?

|

'I believe he was --

A, I think he was interviewed in Washington by John
Sinclair.

Q. Right. That's correct.

A. That's my recollection, that when he was in
Washington that the harassment and intimidation aspects of
his case were raised to OI, and John Sinclair did L)
handwritten interview, but not a transcribed interview,

Now, there may have been a transcript. 1 just

gxmaﬁ._l_?_‘_’.-
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don't remember one.
Q. Our records indicate that he was interviewed by
John Sinclair regarding harassment and intimidation.
Following the interviews here and the interviews
with Mr. Sinclair, to your knowledge was there any
edditional information that Mr. Macktal had to impart to the
NRC, any information concerning wrongdoing or harassment and

intimidation which he had not related to the NRC as of at

| that point?

A Can you try to clarify your question? I mean, if
you're asking what was in Mr., Macktal's mind, and did Mr.
Macktal tell the NRC everything, I can't answer that
questicn because I'm not Mr. Macktal.

If you're asking me if I believed that he had

| communicated everything he had to one of those pecple in the

| NRC that he talked to, the answer to that is yes,

Q. Well, as you know, Mr, Macktal has claimed

:publxcly that he had edditicnal concerns, and they were not

all related to the NRC in these meetings, and he was
subsequently prohibited from discussing those due to a
seftlcment agreenment, which we'll get into later.

I would like to know whether at that point, after
the meetings here and with Mr. Sinclair in Washington, did
you have any knowledge -- were you aware in any #=ay that Mr.

Macktal had not -- had allegedly not revealed all his safety

exvism_12=
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13
concerns or harassment and intimidation concerns to the NRC?
Did he tel]l you that?

A. No.

Q. Did you have any indicaticn of that?

A. No. Mr. Macktal and I had spent a great deal of
time, when he came ~- When he came to Washington, he
stayed at my home. That was not unusual. When people came
from cut of town, they usually stayed at the home of one of
the CGAP attorneys,

But one -- The major project that he worked on
before he ever went up to the NRC at all was geing through
the transcript of that tape where he was disclosing all of
the information to Mrs. Ellis on harassment and intimidation
and on safety issues and then organizing that information 80

that we could make sure all o, the information was presented

| to the right place in the NRC.

We had about a three-page cutline of what all the
issues were, and he talked from that outline in his
interview. He may have even attached it to his interview
transcript, I don't know.

| But I know that we had an outline of all of the
issues and that that was what I used to make sure that he
got all Cf the informction on the record.

So if he had additional concerns at that time

which he did not raise, I was not aware of that,

exHiBm_L ¢~
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Can 1 add something here?

Q. Sure.

A. You made reference to some claim that he has made
publicly that he had additiona! information. ! have
certainly not read all of the pleadings that have been filed
in which he has made various charges.

But 1 did see one pleading in which he alleged
that 1 had directed him not to tell the NRC everything., I
think the page of the transcript that he attached to that
pleading came from the interview with Emerson at which I
informed Emerson and Macktal that that interview with Region
IV personnel was going to be on safety issues and that the
harassment and intimidation issues had already been raised
to OI, and that Emerson wasn't going to go into that again.

That's the only recollection that I have in terrnrs
of the docurments that I've read of what he said. I don't

know why the rest of that transcript isn't attached to that

' pleading.

Q. Okay. 1I've read that transcript. Wwhat is your
explanation for that? 1Is your explanation that you either
had -- I can't remember the dates -- had already spoken --
Mr. Macktal had already spoken with Mr., Sinclair regarding
harassment and intimidation or planned to do mo, and Yo'
considered them to be separate issues?

A. Well, I don't have the dates in front of me. But,

exHiem_L 2=
eace_|H OF A3 PAGES)




-

©C W o 9 OO UM A W N

”NN””N-‘—‘—.J—D—‘—&_‘_._‘
u‘suu—aoooqmmawnd

cleNe.  4-89-008

18
clearly, Mr. Macktal came to Washington and talked to the
pecple in Washington before he talked to Region 1V
personnel. 1 think there was a number of months in between
that,

I think that he came to Washington in the
February/March time frame and then was interviewed in May, I
think, here in Arlington. I don't remember th~ dates.

But why did 1 tell him not to tell Emerson the OI

. issues? Because Sinclair had already interviewed him on the

| 01 issue,
0. S0 you were separating the two?
A. Yes,
Q. The safety concerns and the harassment and

intimidation issue?

A Yes, separating them along the lines the NRC
investigation was separated on.

. Mr. Macktal met with the president of Brown &
Root, Lewis Austin, on several occasions. The initial
conversation, I believe, took place in approximately
February 1986,

' Were you aware that these meetings or
conversations with Mr. Austin were taking place as they were
transpiring?

A, No, I was not. I did not learn about the meetings

Wwith Lewlis Austin until the end of one of the last

ng\BﬂJI—-
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depositions in discovery prior to the case going teo trial,
which would have been the end of October or early November,

At the end of a deposition that I was taking in
Boston, the attorney for Brown & Root, who was McNeal
Watkins, made a comment as he was leaving the room,
something to the effect that "You better have your client
ready to testify about the Lewis Austin meetings."
1 didn't know what he was talking about., I didn't
know anything about a meeting with Lewis Austin.
Q. Why would the attorney make a reference like that?
1 don't understand.
A. Well, I mean, I can't answer for McNeal Watkins,
I'm not him, and I don't know why he made that comment.
I toock the comment essentially as a veiled threat,
you know, that I had better have hir ready because he was

going to get =-- you know, pretty much ripped apart on the

| stand in regards to those meetings.

Q. Do you know Mr., Austin?
A. I have met Mr. Austin on one or two occasions -~
MR. JOHNSON: Hello.
THE WITNESS: Yes.,
MR. JOHNSON: Okay. 1 thought 1 got cut off for a
second.
THE WITNESS: No, you're here. 1I'll stop talking

if you get cut off,

ExHBT_J 2~
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Why don't you sneeze every once
you're still there.
BY MS. VAN CLEAVE:

D. All right. You were saying thet you had met Mr.

one or two occasions?

A. At public meetings.

0. Did you have any personal or business dealings
with Mr. Austin regarding Mr. Macktal's case?

A, Never, And I would not have because Brown & Root
was represented by an attorney. All my dealings regarding
Mr. "ktal's case were with lawyers from the law firm of
at that time, Bishop, Leiberman, Cock, Purcell & Reynolds.

Q. And you did not have any personal dealings then
With == or direct dealings (I should say) with Mr, Austin
regardin . Macktal's case?

1 did not.

Q. when that reference was made to you,

v

YOU were somewhat surprised, you didn't know w
talking about, what did you do?
A, Well, to Mr. Watkins I bluffed. 1 said,
have him ready to testify on everything."
And then when he left the room, 1 immediately

called Joe and asked him in, I'm sure,

you know, very loud

and direct tones, what the hell McNeal Watkins was talking

about, because I didn't know of any meetings, was not aware

EXHIB TJ.:...&".
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of any meetings, had never been ad

vised of any meetings,
onsulted about any meet ings,
And at this point 1 had been involved in this case

since January, I've got a case ready to go to trial in

.

| about three weeks. You know, that was something less than a

month, and had no idea what he was talking about, and saw

it was an obvious mine field in terms of credibility
motivation issues. I didn't know what he was
ing about,
I asked him for an explanation. He provided me an

and then I -- Do you want me to go on into

Q. [Nods head,

A. Well, okay. Obviously, this is hearsay and

summarizing what he told me, but he told me that he had

contacted Mr., Austin, who is the president of Brown & Rost

directly and he had met with him on a number of oCcasicns in

' an attempt to try to settie the case and that they had

‘cffered him G%S,Ctaycash to settle the case if he fired GAP

piblicly.

That wasg - He said, "I refused to do that --

| fire GAP publicly.” And he said that he'd take care of the

lawyers if he --

Q. Excuse me. When you say "he," do you mean Mr.

Austin or Brown & Root or «--

EXHIBIT_[2—_
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A. He, Mr. Austin, would take care of the lawyers,
and that Jce should just take the money, and that it wasn't
enough money, and so ultimately the settlement fell apart,
His explanation of why he didn't tell me that was
that he didn't think that I needed to know that. It was

between him and Lewis Austin, man to man.

[ Q. Did he tell you why he went to Mr. Austin in the
 first place since he was represented by you?
; A, Well, I don't remember, you know, exactly what his
answer was. I was so furjous at the time that I'm not sure
(1€ I have a real clear recollection of the call.
I know that I asked him if he went to him because
he did not have confidence in me or GAP representing him,
- and he didn't think that we were going to be able to handle
| the case because I needed to know that in order to decide
?whe:her he really needed new lawyers.
I renmember that he said that he had scne concerns
. and confidence questions in the beginning, but they had all
gone away; and that's why he never told me about it.
But at that point I don't remember what his exact
explanation was.
Q. Did he provide ycu with anything in writing
regarding his meetings or conversations with Nr. Austin?
A. Yes, he did. At the end of the conversation, I

told Mr., Macktal what Mr. Watkins had said. I told him that

EXHIBIT L2~
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-

he had better assume for the purposes of preparing for trial
that Mr. Austin had been wired during those meetings, and
that everything that had transpired in those conversations
that he'd had had been taped -- tape recorded, and that when
we got to trial, that Mr. Austin was going to get up and
testify that the scle motivation for Mr. Macktal was to try
to get more money and he was willing to go behind his own

lawyer's back to get more money and cut his own deal, and

’that if he wanted to be prepared for that, if -- In order

O W oo I OO M A W W

for me to be prepared for how to defend him on the stand,

-
-

that 1 had to have a recollection of everything that

-
0

happened at those meetings as clearly as he could remenmber

-
w

it,

—
o

I instructed him to write that up irmediately and

ol
o

to provide it to me in writing immediately, and he did

=l
o

prepare a letter or -~ it's a memo or a letter to me that

v
~3

| 9ives a very brief summary of his contacts wi‘h Lewis

-
o

Austin,

-
O

He makes reference to having some nctes made after

L8]
o

S each meeting, which were in storage in Stephenville, Texas.

n
-

He never gave me any noteg, but I do have a two-page typed

0
(8 ]

document.

L8
w

Q. All right., Why don't we enter that as Exhibit 2,

LS ]
F N

[Exhibit No. 2 was marked for

0
w

% identification,)
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A, The court reporter has handed me Exhibit 2, which
1'11 identify as a poor copy == but it is the best copy that
I've got -~ of a two-page memo to me or a page-and-a-half
memo tc me starting with "Dear Billie."

Although there's no signature on the second page,
this is the document that I received from Mr. Macktal
shortly after my conversatioa with him from the telephone in
Boston,

(] Is there a date?
A. No, there isn't a date on that document.
Q. There's no date on it. All right.,

This was sometime in November 1986, would that be

A. That would be, yeah, the time frame.

Q. Did Mr., Macktal mention to you whether or not he
had any tepe recordings or any other documents to
substantiate the substance of these meetings or
conversations with Mr, Austin?

A I renenber asking him if he had tape recordings,
which he denied. And so although I asked him to get me the
nofos that he makes reference to in the letter -- in Exhibit
2, he never provided me any of the notes. That's all 1 had
geing into trial was the two-page document,

Q. Did Mr. Macktal tell you whether er not any

additional offers were made by Mr. Austin?

ExHisT_ &~
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A, NO, the only things he told me about are what i 8
recorded In the Exhibit 2.

0. Did he mention anything to you about not -~ his
not testifying before the ASLE or talking any further to the
NRC or anything like that being a condition to his accepting
the offer?

A, Can 1 see the memo?

0.

No, there's nothing in this memo that talks about
in exchange for not testifying or money in exchange

Ot pursuing these issues with the NRC.

Y

I don't have any recollection of him telling me

that that was a condition of the settlement offer by Lewis

and £]
1, remenber that the enly thing that I know
about these lLewis Austin meetings isn't even told to me till

some -~ you know, six, seven months after, apparently, the

| last meeting had occurred.

e
“le

what Mr, Macktal was telling me was a sunmary

on something that he knew that I was very distressed
wath him about and was very distressed that I had found it

| out right before trial. And what he told me is pretty

|
exHisn |27
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consistent with what's in that meno.

I mean, that's the story that he told me in the
beginning when 1 esked him about it, and that's what he
stuck to,

I don't recall him giving me any other additicnal
details, in terms of information that I would have at my
disposal to use in the trial to protect him.

0. At that point that you found out about these
meetings with Mr., Austin, were you currently in negotiation
with Brown & Root attorneys to try to settle Mr. Macktal's
DOL case?

A. There had been ongoing discussions to settle the
case throughout the entire case. I don't know if there was
live settlement discussions at the time that we were in

oston., They kind of went on again and off again,

Q. Did Brown & Root's attorneys make any offers to

L You to settle Mr. Macktal's case prior to this tine?

A. There were a number of offers., 1 xean, initielly
== prior to the initial investigaticn stage, Brown & Root
offered to hire Macktal back at his old job, not a foreman
joS, but a regular journeyman helper job, and at that level
of salary, but no back pay.

That was in the very beginninyg. And then there
had on occasion been a number of offers. 1 just can't

remember what they were. They were all pretty low,

cAHlBﬂ_.LZ
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Q. Would that initial offer you're referring to be
this letter dated March 13, 1986, to you, or to Mr. Macktal
through you? They make scme reference there to not offering
him back pay.

A. Yeah, this is what I was just talking about.
Because he was regarded as a competent electrician, you
know, if he drops his claim, they'll hire him back, but no
back pay: they'll just put him back to work.

Q. What was your response to this letter?

A, Mr. Macktal rejected that offer.

Q. And he rejected that offer through you? Did you
tell him about this offer?

A. Oh, yes, yeah, He rejected the offer.

Q. What did he tell you he wanted at that time, do
you recall?

A. wWell, I know that he wanted money. I cen't

 remember the amount of money that we had on the table as a

counter offer., But I also remember that the major issue
that he was offended by in the offer was that they weren't
going to hire him back as a foreman, which was one of the
bié issues that he had, that they were only going to hire
him back as a journeyman electrician. BHe didn't want to go
back to work unless it was as a foreman and have his pay
figured at foreman pay, because he felt that he had been

demoted in retaliation for having reaised safety concerns and

EXHIBT_ {3~
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that he had been illegitimately demcted from foreman back to
electrician,

Q. You don't recall what other type of offers were
made, in terms of figures, amounts of money?
A. well, let me offer this explanation., At the time

that =-- From the time that he rejected the cffer on the

letter that you just showed me to the time that we got very
‘close to hearing, I don't remenmber any settlement
discussions of any substance involving me.
When we got into the time period right before the

hearing, 1 was getting ready for trial and so there were

?

gsettlenent discussions going on between two other lawyers
sthct essentially were not involved with trial preparation.
;That was Louie Clark from GAP and Richard Walker from Bishop
gLeiberman.

They had a series of discussions during those las®
couple of weeks before trial, but I was very ~-- only
tangentially involved in those discussions, mainly because
at that time I was getting ready for trial.

Q. This cese was settled without going to trial. It
uaé settled, as I understand, forCﬁS,OO? Mr. Macktal was
to receive|$15,000) the same amount that Mr. Austin had
offered him; and his attorneys were to receive 20,00§) is
that correct?

A. It was settied on the day triel was scheduled to

exnar 2
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start. 1 mean, we were in the -- It was not a settlement
on the telephone prior to trial., We were all there: the
witnesses were . _.ere; we were ready to stert trial. The
case was settled the day of trial, the day trie)l was
started.

It was settled for[$35,000. Of the 4:%000 your
figures are correct., He go ifteen The attorneys -- or
that is, Trial Lawyers for belic Justice and Government
Aeccountability Project got ﬁentg'

Q. Who made the decision to settle for that amount?

A, Well, it was offered -~ the amount was == There
was a number of figures put on the table during the day. It
was a long day.

3{%5,0qalwns ultimately the most money that we were
able to negotiate and that Rick wWalker on behalf of Brown &
Root was authorized to coffer.

When that was the final cffer, we took that to Nr.
Macktal and he accepted thet offer.

Q. Do you know who was authorizing the figure to Mr.
Walker? Do you know who that was?

A, 1 assume it was Bill Bedrman, who was an in-house
attorney for Brown & Root, and is usually the person «- the
ettorney that he has to deal with on those amounts of money.

I don't know that, and I don't have a specific

recollection of that.
exnisn_Jd—
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But, as you know, I've done quite a few cases
against Brown & Root and with this law firm. 8o my
assumption is that he was talking to Bill Bednar.

Now, who Bill Bedman was talking to, even if he
was talking to Bedman, I don't know.

Q. Do you have any recollection that Mr. Austin was

personally involved in this settlement agreement?

A, 1 have no recollection of Mr. Austin's nare coming

| up that day.

Q. Do you recall ever hearing anyone on the
telephone, any of Brown & Root's attorneys on the telephone,
mentioning Mr. Austin's name?

A, Mr. Walker made his telephone calls out of earshot
of where we were, 80 I didn't overhear anything.

Q. 80 you have no knowledge that Mr. Austin was or
was not involved in this agreement?

A. Right.

B, As you know, Mr. Macktal claims that he was
coerced into accepting this E:s,ooej;ittlement. 15,00§>going
to him,

| Why did you make a recommendation to him to accept
that (835,000

A Because Mr., Roisman and I believed that it wss a

good settlement offer, that it was more than he was going to

get if he went forward, that he was going to lose if he went

Exvisn_J 9=
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forward with the trial, and that even if he lost snd we
appealed the case, that the case on both the facts and the
law were so weak that he was ultimately never going to
prevail.

Now, if you want me tc explain more of both the

basis of my legal -- you know, cpinion, 1'l]l be glad to do

| that. But that's why the recornmendation was to take the
Enettlcment offer,
i Q. Well, I would like some further explanation
jbeccuse I have been told from Mr, Macktal that he thought
?hxs case was worth a lot of money, hat's probably kind of
?common. He was very upset with the 35,00€YOftcr.
i And, of course, he has certainly made no secret to
Tanyone that he felt like he was forced into accepting a low
iba)l cffer.
i €0 if you could explain to me briefly your
' reasoning for recormending to him that he accept that coffer,
1'd appreciate it.
k. Sure.

. First, let me go into the issues of law. There's
& case in the Fifth Circult that you may be farmiliar with
called Atchison versus Brown & Root. It eventually became

Brown & Root versus Donovan.

It's e case that argues successfully on behalf of

Brown & Root from another Comanche Peak whistleblower that

;XMdﬂ,ljt;
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internal activity -- dissent -- is not protected under 42
USC 5851 that is, that the only type of activity which
earns you protection of the Whistleblower Protection Act
and, therefore, any entitlement to any damages under that
act is if you contact a competent organ of government prior
to being fired.

Mr. Macktal had not contacted a competent organ of
government prior to being fired. He had not contacted the
NRC before he went there. He had not contacted the
Department of Labor before leaving his employment with Brown
& Root.

So he had no sutomatic claim on the face of the
facts, and those facts were not in dispute,

Now, I had two legal arguments that I was going to

| present facts to support in the trial, and 1 was prepared to

put them on, one of which was to argue that the SAFETEAM,

' who he had contacted at Coranche Peak =-- that's S-A-F-E-T-E-

A-M -~ was & quasi-government body (if you will), that it
had taken on the mantle of the Nuclear Regulatory Conmission
by.nsking worxers to come in and tell their allegations and
tell their complaints and then they would investigate them,
I was going to raise that as an argument as a
matter of law, so that it could go back up to the Department
of Labor, the Secretary of Labor, and maybe back up to the

Fifth Circuit and try to get them to expand the doctrine set

EXHBT_[2~
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| by Brown & Root v. Donovan,

The second theory I was going to put evidence on
was that you could have implied from Macktal's conduct that
he would have gone to the NRC, since he was pretty much
going up a chain of command with his complaints, that he had
gone to the supervisors and then he had gone to the

SAFETEAM, and the logical next step was for him to go to the

' Nuclear Regulatory Commission.

I was going to present both of those theories and
put the facts on.

Well, we had a prehearing conference at the

zbeginninq of the day. We went on the record. The judge,
' Judge Vivian Murray, calied the case, immediately took us

into chambers and wanted to deal with pleadings that had

been filed by Brown & Root -- outstanding pleadings that she

| hadn't ruled on yet, pretrial briefs and motions.

One of those was the issue of whether or not there
had been internal versus external protected activity such
that the case should be disrmissed outright.

She made it very clear to all of the sttorneys at
th; table ~- and there were two attorneys from Brown & Root
and then myself and Mr. Roisman -- that she was not going to
allow me to try to change the Fifth Circuit ruling of Brown
& Root v. Donovan in her court.

Ehe said that there may be sone theories, but 1

exuieT_l 27
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wasn't going to put them on in her court, that she was going
to ask -~ that 1 would put my client on the stand and she
was going to make a determination as a matter of fact
whether or not he had ever contacted the Nuclear Regulatory
Commission or any other corpetent organ of government. I
the answer was no, she was going to dismiss the case.

I then argued that she had to let me put on those
issues, all my facts as a matter of proof so that I could
make my record to take up con appeal,

She made it very clear, no, she was not going to
let me put those facts on, even to establish a matter of
proof, that I could brief it, that it was a question of .
and not a question of fact.

Q. Is there a transcription of this?
A, There was no transcription of that.

S0 when she got done telling us that, she

- looked -- you know, she looked at both of us and she looked

at the attorneys for Brown & Root and said, "Ladies and
gentlemen, 1 assume you are now going to want to reconsider
settling this case, and I will leave and let you continue
wiﬁh your settlenent discussions."

She had just basically taken the guts out of my
legal case because Le had not contacted the NRC. I mean, if
it was just a fact, the answer was no; and {f that was the

way she was going to rule the case, then what we were

exHeT g
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| looking at was a long serie: of appeals, cpinions and

Secretary of Labor and time n the Fifth Circuit and

possibly the United States Supreme Court, but we weren't

going to get anything out of her, period.

Ae a matter of fact, his case had pretty much

' fallen apart factually in the last couple of weeks as all

the discovery was conpleted and kind of pulled together,
You need to remember that although he argued and
complained of construct.ve discharge, that he resigned; and

he resigned with Brown & Root having cormpiled an incredibly

detailed record of attendance violations, impropriety,

inability to be a good foreman (if you will),

They had a very strong factual case. And although

'he had told me when we took the case and as we developed it,

that there wasn't anything bad that would raise the issue of

axmarr_ﬁi
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A, Yes. And one of the things about dealing with the
law firm of Bishop Leiberman that I learned very early on «-
and 1 started litigating and working on cases against that
firm in '84 -~ s that one of their <« one of thre:r first
things that they do (s hire & private Iinvestigative firm
that does a complete, you krus, mearch on & person's
background, criminal record, tax recoré, sverything.

They've go¢ the book on your client by the time

| they walk into that deposition.

And 0 I regularly did, and stil) do, sdvise any
clients of firms that -« of companies or utilities that are

represented by those lawyers, that {f they've got any

EXHIBN [a
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1 skeletons in their closet, if they have got enything they're

o

ashared of, any arrests, anything at all that they have got

3 | that would bear on their credibility, no matter how ashaned

|
4 !of It they are, they have to assune that Brown & Root's

e

lavyers are going to find it, they're going to know about it

3 fund they're going to use it to the best advantsge, and that

~3

| the only way 1 can protect them is to know it first so I car
& figure out how to dea) with it.
$ | And by that time I had done a number of cases with
19 them, certainly Mackta) the same thing and, you know, was

1§ repeatedly told that the resune that I had to work on was

12 legitimate and accurate and corplete.

13 | It Just -« The closer we got to trial, everything
14 [ started falling apart on it: ' e

1€ ALAR SRR S Wap ,_.. AR RRRE ‘

16

02 |

|
e | I
24 | had pulled a whols folder together -« which I'm sure now is

25 in the possession of the Kohns because they got my trial

}/
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preparation materials -

' But I dcn't have any of that material., 1 know
that that was & major problem that we were going to have to
deal with

Q. Was that sormething that you were aware of when Mr,

Macktal ==

1 A, No.

% Q. «« first approached -~

1

1 A. No., When Mr. Macktal first approached me, he told

' he was clean as a whistle and that everything that had been

done to him was not legitimate and in retaliation for having

~

' blown the whistle.

For example, when he called up -- when he went to
see Juanita Ellis and then they called us up, and as you
pulled -« you know, the initial information together, he
repeatedly puts down there that his supervisor -~ or says
that his supervisor wrote on the bottorm of his termination
slip that he had been hareassed and intimidated and fcrced to

resign by his supervisor, or sone comrent like that., I

acsune you either have or can get a copy of his ternination
pink slip.

It was very clear to us that in his mind his

exHis_| 2~
PAGE 33_OF A2 PAGE(S)

hSE MO k- 89-008 b, 7C /3'.‘sz0-;




39
supervisor wrote that, That's what he was telling us, that
his supervisor hed written thar on there.

There is a signature of his supervisor on there.
It isn't until «- 1 believe his deposition «- that Watkins
finaily gets out of him that he wrote it on there. He wrote
the statement on there. He was harassed -- or "I was
herassed and intinidated and forced to resign by my
supervisor,”™ and that that wasn't what his supervisor put
down, That's what Macktal himself put down,

Little things like that, where the story that he
had told us and the supporting Information he had
demonstrated to us just was falling apart,

Because of that, by the time we got to trial «-
rean, during the last ten days before trial, I was evaking my
best faith effort to pull the case together.

I had an answer to put on in trial for everything.
But T knew that it was highly unlikely that any of those
facts, as he had initially presented them, were going te
survive cross-exarination,

Q. 8o you changed your belief in the legitimacy of
Mr. Macktal's case -- would that be accurate -- from the
time that this letter was written in March of 1986 where
they olfered him his job back? Did you make any
recommendations to Mr. Macktal at that time as to whether or

not he should take this offer, or it looked reasonable to

cxman_j_z_/_
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you, anything like that?

A I don't have a rea) clear recollection of having
an opinion on that job offer. 1 know that there was no
money with it, and he wasn't a foreman, and that he was
adamant about j{t,

I don't -« I would be very surprised if I would
have supported that offer without any money in March, but I
Just don't remenrber real clearly,

I mean, 1 just don't have a real clear
recollection. 1'm sure that 1 either -- I probably
responded to it in Writing somewhere, but I don't know
where,

Q. I don't have it either, so ie's 8

Did you change your opinion of Mr. Macktal's
facts -«

A hbsolutely,

B. ** Btory or credibility?

A. By the time -- I guess the best way to describe
it is that for me the final straw, because I had already
been working on trying to figure out how I was going to dea)
wWith all these other factuail problems in that October time
frame, when I found out about the Lewis Austin meetings,
that that was the last straw for me,

At that point I became convinced -- and I don't

know how else to say this «- that 1 was representing someone

EXHIBIT_ /¢~
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who had an fllegitimate claim, and that if «« that we

couldn't win the case because of the problems, but that

beyond that, that he had misled me on & nunber of occasions

on specific Information and that when we got to the stand,

that essentially Watkins had it all set up.

And being that I was a ﬁow lawyer «= 1 had just
been admitted in September of that year -+ 1 was very, very
uncorfortable with the situation I found myself in and went
back to GAP from Boston to essentially present this pretlen
to the GAP executive committee or executive board and asked
for help,

I actually went «- I actually asked to get off
the case. I did not want to try his case.

And 1 did not want to -~ I did not believe at
that time that I could have tried his case without coming up
against a problem that I just did not have the exparience to
handle.

S0 there was a real need for me to get some
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guidance and direction whan I went back from Boston to GAP
te figure out what to do in the next, you know, two weeks
before the trial,

0. And what did they offer you? 1s that when Mr.
Foisman became more involved in the case?

A Well -«

m . JOHNSON: 1I'm going to have to object to any

line of que.tioning that asks Ms. Garde about a
communica’icr between her and any menmber of the GAP
executive committee in the context that she's talking about,
for the reason that in the kind of Jitigation that we're
involved with with Mr, Macktal, we wouid not want it to be
construed that any statement that Ms, Garde is making today
is some kind of waiver of her attorney/client privilege with

respect to her dealings with the other members of GAP and

' the other attorneys that she was consulting in order to

obtain legal advice about representing Macktal,
BY MS. VAN CLEAVE:

Q. Are these individuals you were consulting at GAP
attorneys =--

MR. JOHNSON: B0 I think if we could stay away
from the substance of what went on at that meeting, that
would be best,

THE WITNESS: Okay.

BY MS., VAN CLEAVE:
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Q. Okay. Did you receive any additional assistance?
Was enyone else assigned --

ME. JOENSON: Are we still here?

THE WITNEES: Yeah. She's asking we if 1 did
receivs any additional eassistance after my meeting with GAP.

ME. VAN CLEAVE: Wasn't another attorney assigned
to assist in the case with Ms. Garde?

THE WITKRESS: Can I answer that?

MR. JOHNSON: Yeah, t} *'s fine. The only thing
thet I want to stay away from {s the substance of any
communications that you might have had with anyone else with
regard to obtaining advice about how to represent Macktal.

80 to the extent that they did appoint another
attorney to the case, that's fine, you can answer questions
about that,

THE WITNEES!: It was agreed that I should ask Tony

Foisran if he would try the case with me. And if he did not

try the case with me, then they were going to find somebody

else to try it with me., But Tony agreed to g° down there

with me.
BY MS., VAN CLEAVE:

Q. Was Mr. Roisman then present during the
negotiations and -~

A Yes,

Q. == during the -- I've forgotten the judge's

gmﬂBﬁ_lZ:;
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4

It was V.vian Murray.

== when she made the statement to you that
perhaps you were going to lose --

Law,

== the two legal arguments?

Yes,

He was present?

Yes. In fact, I asked him -~ After 1 gave it nmy

best shot, I asked him to reargue it; and he didn't win

Ckay. How did you present the settlenment offer te

Macktal? Was he present during the -« 1 guess he was

A,

if it was the day that the trial was supposed to start,

wWell, he was certainly present. He was not

' present in the prehearing conference (if you will) or the

meeting in chambers between the judge and the lawyers.

He wanted to come in at one point in the riddle of

the morning, and 1 went back and asked the judge If he could

come in, and she said no.

80 it was -« we would be In there talking, and

then we'd come out on these breaks and kind of advise him

where we were at or what was being discussed and tell him

what her rulings were or what the offers were, what the

amounts were, and then we'd go back in there. Bo throughout

NO.
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1 the day we were consulting with hinm,

And certainly by the time we got down to the final
amounts of money and terms and conditions, we were -- both
Tony and I were consulting with him, sometimes together and

sometimes separately.

2
3
3
5
6 Q. Who told Mr. Macktal that the final offer was
7 going to be 5,00050 him cndﬁb,oo © GAP?

8 A. Well, he knew going in there that he alreedy owed
< GAP expenses of nbout1§13 so%,'en.t GAP had expended on case
0 expenses: depositions, travel, court costs, copies of

1M1 depositions, that kind of thing.

12 80 he knew that that had o be covered up front,

13 That came off the top of whatever the figure was,

14 0. What type of retainer agreement did you have with
15 hin?
16 THE WITNESS: Verncn, can 1 give her a copy of the

17 | retainer agreement?
18 MR. JOHNSON: Yes. He has waived his

19 attorney/client privilege with respect to any of the

20 | elements of the representation.
21 So it's fine to give her a copy of the retainer
22 agreement,

23 THE WITNESS: Okay. 1I'm going to hand you what

24 let's mark as Erhibit 3, which is the answer to your

25 question, which is & copy of the retainer agreenment,

exwie 27
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[Exhibit Ne., 3 was marked for
identification.)
BY MS, VAN CLEAVE:

Q. Ckay. 1've reviewed this agreement, What if Mr.
Macktal's case was dropped, who would reimburse your firm
for expenses?

This says, "1 agree to" -« Well, let's see.

"In the event that no attorney's fees are provided
through settlement or by court order, I agree to reimburse
your firm for the expenses incurred in pursuing this claim."

What §f it was just dropped and there was no
settlement at all and no court crder?

MR. JOHNSON: 1 think the answer to that is the
retainer agreement speaks for itself. I don't know {f maybe
Ms. Carde can clarify, but --

ME., VAN CLEAVE: 1 would like some clarification.
I'm not sure I urderstend that sentence.

THE WITNESS: That was a fairly standard agreement
that was modeled after other ones that Trial Lawyers for
Public Justice has used.

' I guess that the answer to that question is not
clear, I mean, it's just not clear to me right now.

1 always operated on the assumption that Mr.
Macktal was responsible for his expenses, win, lose or draw.

The letter certainly doesn't make that clear. But

ExHBIT_[ 27
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that point -« I think it was & moot point because he was
clearly going to pursue that case.

I mean, there wasn't any discussion about just
dropping his case,
BY MS. VAN CLEAVE:

0. Well, one of Mr. Macktal's complaints (if you
will) is that he was told that he would have to cone up with
the {Eolvo or thirteen thousand dollars of)expenses if he
did not accept the settlement agreements., 8o --

A. Well, that's different than just dropping his
case,

0. Well, perhaps it is different, yes. But if you
eppealed, and, of course, there would be no -~ jf you were
accurate in your assessrent and the case was not foolproot,

to say the least, and he did not win, then he'd have nore

L expenses.

Arnd his belief seems to have been, or so he
claims, that that could occur and he would be piling
attorneys' expenses on top of attorneys' expenses.

I think that's really why I was seeking some
clarification of this sentence in this agreement,

A, Well --

MR, JOHNSON: 18 there a question that you have in

mind?

THE WITNESS: Yes. Give me the specific question

s_xmen__lﬁ
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because I've geen Mr. Macktal make a variety »f statenents
regarding the issue of his debt to GAP (if you will) for his
expenses.

80 1'd feel more comfortable if you'd ask me a
specific question because 1 know he has made a variety of
different statements about what he thought or what was
motivating him to settle.

BY MS. VAN CLEAVE:

Q. Did you or Mr. Roisman, to your knowledge, ever
tell Mr. Macktal that if he wanted to press forward he weuld
have to come up with the ﬁ‘z.ooafor 80 that had been

expended 8o far in pursuing his clain?

A. In order to go forward?
Q. Yes.
A, No. I mean, I was there ready to try the case

' that day. Witress subpoenas were cut; witnesses were there.

| Everything was ready., Copies =- Everything was ready to

try the case that day, the day we settled.
I wean, {f I had needed tho(?b,OO@Tthnt day to go

forward, that wouldn't have made ANy sense,
| I'm sure that I would have always told Mr. Mackta)
in any discussion that centered on that that he was
respensible for th;z;13,06;1
But in terms of peyment when -- that is, paying it

now or paying it today in order to go forward, no, I would

exnen_[ 27
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' | never have done that, never did do that.

0. How about telling him that if you lost on your
initial trial that was supposed to occur that day, and he
wanted to pursue it further, that he would first have to
come up with Fz,ooo Do you recall ever telling him
anything like that?

~ o A W W

A 1 don't recall ever telling him anything like

e

that. However, I would like to add a clarifier, that by

w

that time -~ by the time of the trial, I had lost so much
10 confidence in him that I was not going to proceed as his

11 attorney beyond that trial, that GAP would have had to make
12 & separate decision to continue and assign him another

13 attorney.

14 I may have said something to him to the effect

15 | that if this case (s going teo g0 forward -« if GAP is going
16 || to continue to handle the appeal, they're going to have to
17 reiock at these issues.

18 L But In terms of saying, "Give u-(?i.ooo *or "Give

19 usé‘a,ood r xe're not going to go forward," no, that's not
20 the way GAP operated.

21 We spent all kinds of muney on lots of clients who
22 never paid us back and have never, you know, held anybody
23 hostage (if you will) for their money, in order to go

24 , forward with the case,.

25 Q. Do you recall hearing Mr. Roisman make any kind of

nglBlT__LZ_/.
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Staterent to that effect?
A, No, and he probably wouldn't have anyway because

GAP was out the money, not Trial Lawyers.

——

Q. When & mettlement agreemcnt came down to the
@5.000’.}"-Meh 1 believe that you said you thought wis the

——

fina)l figure ««

L A Right.

0. =~ and you talked to Mr. Macktal, what was his
initial reaction to that figure?
A Well, I wean, bhe didn't think that it was encough.

I mean, no clients ever think a settlement figure s encugh,
That's just the business o’ precticing law, that whatever
you get, they would think that they were entitled to more,
and that they suffered more.

You have to spend a lot of tiae explaining that 4
| settlenent (w8 compromime of claies, that they don't «-
Fthnt the defencdant doesn't think they owe you anything.

And s0 it'e & compromise because it's in the best
interests of buying peace and going on with your 1{fe.
Nr. Macktal was very concerned about getting Koney
ienediately, and that he wanted the money within 30 days,
| that he wanted the money right away as soon as possible,
Could he get his money first, A
I mean, there was a varlety of things that made

him == It wam very clear to both me and Tony that If that

EﬂﬂBﬂ;JEZ::
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was all that he was going to get, okay, he'd take it, but he
wented It right away.

B0 there was no unilateral rejection of th;tss,oé;’
total or of the ‘?,00

1 mean, he knew that that's how much he was going
to get of that money.

Q. Did he ever tell you, “*No, 1'm not going to take
that. 1 want to §© forward; 1 want more"?

h. No.

Q. *That's not pufficlent*?

A No. He knew if we -~ FEe hed to make that
decision on the spot that dey because we were going to p\t
witnesses on and start the trial if he didn't accept the
settlenent,

He accepted the settlerzent, authorized us to

' gettle. He may have pot liked the anmount of soney, but he

was == you know, at tt. end of the day he shook my hand; he
shook Tony's hand and he thanked us for everything that we
hed done,

Ee felt, 1 think, denled of having his day In
court, but was glad to have it over mith., There was pothing
ip his demsancr or behavior that 1 recall from the day of
the settlenent that indicated to me anything other than he
wished hs would have got more aoney.

©. Did he contact you at & later date and tell you be

st 12
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hed changed his mind?

A. Well, I'm sure, baving reviewed the case, you know
that the money didn't come in within 30 days, that the
settlement papers were not executed within 30 days.

As we got closer and closer to the 30-day mark,
and I couldn't get any cooperation out of the Bishop
Leiberman attorneys, Joe started getting increasingly more
anxious and anxiety ridden.

He bad apparently worked sore kind of land deal in
connection with a move that he was Involved In. He needed
the money to == I want to msay close or & bouse or close on
some land, but ip any event he had signed some kind of
contract in which he had to give ther a certain amount of
woney by a certain day. He wented the noney for Christeass.

I was hounding Blahop Leiberman to get the papers
out and to get things rolling and was having == was just
peeting a lot of stone wal's.

Every day that passed he got more anxious and was
getting more aggravated, ..

Toward the end of that time frame, you know, be
was basically maying in a varlety of ways ;hut if they were
Just jerking him around and weren't going to pay him the
money, then he wanted to go forward with {t,

At that point he was almost getting too much for
®e t> handle, in terms of how angry he was. 8o I bad hinm

exieT_L2
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start talking to Tony, and I think also Loule Clark of GAP
as well.

1 was pushing Bishop Leiberman to get the papers
done.
0. Who signed the settlement sgreement? Did you sign
the settlerent agreenent on Mr. Macktal's behalf?
| well, the correspondence and the docunents on all
of that speak for themselves, and I think I probably have
coples of some of that in here.
Just from my recollection, I belleve I signed the
gettlenent agreerent; he migned the ygeneral release,
Q. Do you bave a copy of the general release?
A. Let me look.
THE WITNESS: Are you still there?
MR. JOHNSON: Yes, I'm here,
THE WITNESS: Could I bave & glass of water?
MS. VAN CLEAVE: Let's go off the record and take
s short break here,
It's about 4:12 p.m,
(Recess from 4:12 p.m, to 4:22 p.».)
NS. VAN CLEAVE: Let's go back on the record.
THE WITNESS: We're going to identify & stack of
docurents which 1've pulled out of materials that were
subpoensed in regards to the developrent and the execution

of the settlerent and general release and the correspondence

exet 2=
PAGE 52 OF ElY?AGE(S)

pathy  4-89-008




=

o € o 9 o v e W oW

B NN N R N e e A e A e o e s s
W & W W e O W ™ 3 R B W O

54

belween attorneys, both atterneys for Macktal and attorneys

of Macktal and Brown & Root regarding the developrent and
execution of the settlenent docunents, the settlement
docurents and the subriesion to the judge.
Pursuant to the discussion we had off the recerd,
I was going to identify each of those documents, and you
were going to mark them all as one stack. Is that correct?
MS. VAN CLEAVE: That's correct.
THE WITNESS: Okay. Can you put a mark on this?
[Exhibit No., 4 was warked for
identification,)
THE WITNESS: 1 believe these docunments are in
chronological erder, and I'1] just ldentify who they're to

and from and the date and the punber of pages and staple

them together,

i There's a Decerber 10th docurent fror pvself to

MecNeal Watkine and Plck Walker saylrg I hedn't yet received

any of the proposed language and they should send it to me
ionediately.

A copy of an undated letter from myself to Nr.
Watkine -« this probably came from my correspondence file in
ny office because it's like a carbon copy =+ in which 1
indicate that I heve prepared proposed settlenent docurents
using the Mattle Gregory settlement as a model.

Of note to you, Virginla, may be that in conveying

pxveT_L22
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¢ the documents that I drafted, I did not put In the geg order
paragraph thet had been agreed to at the settlement
J || discussions.

I say that =« here's the draft, but 1 didn't put
in that language.

The third document is a Decenmber 18th page-and-a-

 thy settlement papers and reflect the matters you and I

discussed over the telephone and discussing the teres.

4

5

6

7 [ half letter from Rick Walker to me where he bas redrafted
8

$

0

' There's also a Decenber 19th pilece of

1" L'corrospondcnco from Rick Walker to myself which wae revised

12 In accordance with the telephone corversation this

F

afternoon.

14 Now, I do not have the attached papers. I don't
15 | have the attached drafte of the mettlement agreenent, 1

16 | Just have the letters. Maybe Mr., Walker has then.

17 Then there's a Decerder 29th letter from rycelf to
18 Joe Macktal confirming that the settlement amount is for

19

5,000?’ Of that amount you will rccolvoz?lttocﬂirtad GAP
and TLPJ will receive (twenty] and saying that that's his
entire cbligation to GAP and Trial Lawyers in the case.
There's & January 6 page-and-a-half letter from
Rick Walker to Tony Rolsman, uh{fh makes reference to an
enclosed check in the amount o!i}S.OO?’%&do to Mr. Macktal
and Billie Garde and also talking about getting the general

exeT_|?7
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| check -« ahould not be deposited or cash

'Nlcktii enclosing for his files & copy of th

agreenent and the general releane (n

| release signed and conformned o the

e ———————————————

y have that to gO with

the settlenent agreement.

There's & January 6th letter from Tony Rolsman to

Joe Macktal saying enclosed im a clean relesse fornm for you

to sign Please sign and return it imrediately,

There's a January 6th meno or letter from Barbara,

wWho was the executive secretary at Trial Lawyers, to me

Gaying here's the check from Rick Walker for Joe Macktal and

directing me what to do with it. You should send us & check

for =« meaning Trial Lawyers «« a check for thie anount of

morey. Ehe'll send an ftemigzed Statenent Jetter.

There's a little mens from me to Joe dated Jenuary

1th, 1§87, SAYying that «« |t must have been including the

ed until you verify

with me on whether 1} have recelved the(&S,OOC)chock fron
Brown & Poot,

There's a Jar ‘ry 13th, 'B7 letter from Tony te

Rick Walker, Apparently attaching the eriginal genera!

| release signed and deted by Joe Kackta),

There'ns a January 15th Jetter from Tony to Joe

& nettlenment
“helr fine) signed forne

and reninding him to read PATAGraphs 7 ang @ concerning

{ disclosure.

There's a copy of the settlement agreenent, which

EXH'BTT,_LZ_/
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is ten pages long. It has a date on the back of it of
January 2nd, 1987,

Bince we were In two different places, we couldn't
have all signed on January 2nd, 1587, because I was in
Wisconsin; and Tony and Rick were in Washington.

But there's the settlement agreement. Mr. Nacktal
did not sign the settlement agreenent,

There is a general release -~ two-page general
release which |s signed by Mr, Macktal and dated the 7th day
of January 1587,

There's a January 2nd cover letter to -« fiom
ryself to Judge Murray saying, “"Enclosed please find a copy
of the Joint Motion to Dismiss wmith Prejudice and a Proposed
Order for your signature,” asking her to execute {t.

Ehe executed the order on January 6th, 1987, and
aiso sent the file up by memo to Brock, who was Eecretary of
Lebor at thet time, There's @ mero to that ef{fect.

Then there is @ January 28th letter from Tony te
Joe Macktal Including & January 16th letter of reference
from Brown & Root to Macktal, which was part of the
settlenvent agreement,

Those are all the documents that we've marked and
are included as Exhibit 4.

Those are -«  Vernon, are you back?

MR, JOENSON: Yes, I'm back.

exvem_[2-
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BEY MS. VAN CLEAVE:

Q. Is it standard for the attorney to sign this type
of agreement for his or her client?

A, You're asking me based on my experience now or my
experience then, or just the general practice?

Q. Yeah, the general practice from your knowledge as
an attorney. 1 don't know,

A, In cases where attorneys and clients are in
different locations, I know that it's pot unusual for
attorneys to execute settlement agreerments on behalf of
their clients.

1 probably know now that it's much more «- It's
not as comron as having the eclient sign. The preference is
to have the client sign. His name was orig'nally on {t to
be signed,

The reason his neme was taken off of it was
because we wanted to get him his check aw soon as possible,
which was morething that we cleared with him, because
otherwise we wouldn't be able to send in the notice to the
judge to dismisn the case.

Q. Okay. Eo prier to your signing for bim, did you

contact him and tell him you were going to sign for him?

A.  Yes. I think that the discussion was between
Macktal and Tony, but I may have been on that call as well,
and then also went ahead and talked to him edbout that

exniem_]
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because we wanted to route the docurments between Tony, Rick
Walker and me, Federa! Express overnight. Then I was going
to go ahead and send the stuff on to Judge Nurray.

I know that was cleared with him because he wanted
thet check, and that was the quickest way to get {t to him,

Mnd wo that discussion was held <=  There may
even be some reference to that in the correspondence because
they had to be redrafted with his rume off of it in order to
get them, you know, through and get then signed and get then
on the way to the judge.

Q. Could you not have ment the agreement to hir to
sign It and have him Federa) Express it back?

A Ch-huh, we certairnly could have. It would have
Just taken an extra couple of days' deley.

Q. Who decided not to do that?

Ao Well, I know that the decismions on lozistics «-
Tony was largely bandling logistics because he wis in
Washington and so was Rick Walker.

I would get into the loop beceuse I bad to also
sign the documents and get them on to Judge Murray. I can't
tell you specifically who had the conversation that we
decided to take his name off,

I believe that I had the conversation in which 1
comnunicated it to Rick Walker, that t st was what the

decision wmas,

ExHism L2
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But I know that that decision was made with Mr,
| Macktal's consent,

0. Do you have to have any kind of written document,
like & power of attorney, or anything like that to sign for
him?

¥ Well, I usually have a power of attorney.
gometimes it's in the retalner agreenment. I don't have it
in front of me. I don't know {f that's the last sentence in
there or no\.

0. "All complaints, notices, court disnissals and
cther docunents necessary to the proper presentation of this
case,” would that fall under those categories -~

A Yes.,

0. «« one of those? Okay.

Arnd when did Brown & Root pay the $35,0007? Do you

| recs)l]l or do you have == 1 know you have some checks.
. I have sone checks =~
THE WITNESS: Did you fax up, Vernon, anything?
MR, JOHENSON: Yesm. We're faxing over a copy of
the check from Brown & Root made out to Billie Garde and to

Nacktal, and also the check that's made out to Macktal. The

two checks are belng faxed,

THE WITNESS: Okay. Then let ms go ahead and mark

these other documents, {f you will,

We can mark these all s Exhibit 8,

£XHBH;_LZ:;
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[Exhibit No. 5 was marked for
identification.)

THE WITNESS: There is & copy of a check drawn on
Garde Law Office Trust Account. I had & trust acc unt in ny
nane ~- wy law firm's name, which was opened the end of
Decenber, I believe,

S. there was & check drawn on that trust account
to the Government Accountability Project for 811,50§;\

There's & check on the same account to Trial
Lawyers for Public Justice fo 37.494.05::[

There is a withdrawal slip fro

o v o 9 o v A W

- .
-

the trust account

-
L]

*+ No. There was & withdrawal from the trust account and a

-
e

deposition in the general account of the GAP Midwent Cifice.

.
o

And the banking was being done through my law office's bank

-
wm

accounts, GAP Midwest did not bhave its own bank account,

-
o

8o this is a deposit alip for the reralining[81,008]) whieh

17 then » ot to the G2~ Midwest Office, and we used At money
18 for fees and expenses and things that we were doing: buylng
19 | sore furniture and machinery,

20 And there's a copy of my trust account =« elient
21 | trust account register, which shows the date It wAs opened,
22 | that there was a deposit and then what beppened to all of

23 the money,

24 Bo all of those things are encloaed. To bave a

*y
wm

conplete package of the checks, we'll have to have the

Bl 127
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uments that he's faxing up.
MS. VAN CLEAVE:
The check that Brown & Root wrote was jointly to
Mr, Macktal?
1 believe s¢ yeah.
And Mr. Macktal did endorse that check?
't have and can't recell or refresh
documents in front of you
what was going back and

and Tony, of sending the

that says Joseph

ion wWith the bank about
ve the chreck
reissue the

" t

« Gon't have a clear recollection of what the bank
saicd 1 had to do.

There was some discussion of having Mr. Macktal
authorize over the telephone the deposit, and there was gone
discussion of having him fax up some -- or Federal Express
Up an authorization for a power of attorney, I already had

& power of attorney.

exuigr_[ 2
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In any event, the check =« now that I've gotten a
| copy from the bank, I asked them to do a photocopy of the
che~k == has on the back of it a gignature of mine and a
Biynatu,e of Mr. Macktal's.

It looks to me like »r, Macktal's mignature, but 1
‘dvn‘t heve a 1ecollection of the check going to Mr. Macktal
ilnd back to the bank,
| Q. Then Is it possible that could be your ==
| It's not my handwriting.

Q. I would guess you would recognize your own

| handwriting.

A ieah, It's not my handwriting, but I can'. tell
L you mhoss it im,
I mean, it looks like it very well easily could be
?Hx. Macktal's. 1It'e ,retty close v his signature, if (.
fiﬁﬁ" his signature,
But I don't have the eoriginal check; it's not a

great copy. You'll see It when it conmes up.

Q. By the time it gets here, I'm sure it will be even
worse.

A, It will be even worse, correct.

Q. Now, bazk to the settlement agreenment, Did the
Becretary of Labor ever approve ths settlenent agreement? 1

understood that they had not approved the settlenent

Agreement.,

ExHieT_[?
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k. No. The documents regarding the submission of the

L settiement to the Secretary of Labor I have pulled together

in another stack.

Do you want me to do the same thing with that

stack?
Q. Okay.
A, What are we going to mark this stack? 6.

(Exhibit No. 6§ was marked ior
identification.)

A. [continuing) On May 11th the Secretary of Labor
issued an order to submit the settlem_at agreement, which
apparently was sent to everybody, According to the service
list, it was sent to Mr. Macktal in care of GAP at 155§
Connecticut Avenue, care of me at GAF; and was sent to me in

the Midwest Office.

By the time that this was sert on May 11th, I
believe that -- I mean, I know that 1 had moved, I no

longer either lived or worked at the address that's on here.

80 I hadn't got a copy. I didn't get a copy directly to me.
The copy that went to GAP for Mr. Macktel, 1
didn't get that either.
80 this was issued, but I didn't get {t. And
eventually Rick Walker called me and said w, .¢ are you going

to do about it. And I told him I didn't know what he was
talking about,

exHism_[ 4~
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He then sent me -~ Rick Walker sent me a copy of
the Secretary's Myy 11th order, and there's & cover letter
saying, "1 learned from your eoffice today you don't have it.
Here's a copy of it," signed by Rick Walker, "I want to
talk to you about §t."

On May 15th Rick Walker alsoc sent a copy to Teny
Roisman, apparently by hand delivery, to his nex office
which sends the Eecretary's order.

Then I wrote him & letter back on May 22nd - I
wrote Rick walker a letter back on May 4202 c:vine that 2
didn't agree with what Walker wanted me to sign as & joint
rotion to the Eecretary to reconsider him motion.

I don't have, apparently, his letter and draft
brief in front of me. MNaybe I do.

Anyway, there's a letter from me to Nr. Walker
saying I won't sign your thing; I moen't oppose it and I
won't fllm {t until you get & answer,

€. Could you clarify that for me & little bit? 3
don't really understand what you're talking about there.

A Okay. The Becretary ordered the parties to submit
the settlement agresment for their review., Rick Walker seid
that he didn't think the Secretary had the legal authority
to order a soaled agreenent between the parties to be made
essentially a public document by submitting it to the
Eecretary of Labor, and that parties -« private parties had

Sat-ur
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¢ constitutional right (if you will) to settle among
themselves without further yovernment interference.

He wanted to raiss that argument, and he wanted me
to agree to sign those papers and make it a Joint motion on
behalf of Mr., Macktal and on behalf of Brown & Root.

1 sald no, that I wouldn't do that. But,
obvirusly, If 1 submitted the settlenment pepers to the

Secretary, It would wake his argument moot. It wouldn't

- make any difference what the Eecretary ruled because I would

have already complied with the order.

Bo I filed, and agreed that I would file, a motion
which says essentially, "I'm going to walt unti] you rule on
their motion to reconsider before I act on your directive."”

And so I filed that within the time frame, and he
filed his motion, And then we didn't hear anything further.
That was In the surrmer of '87.

We didn't bhear anvthing further from the
Eecretary's office before the July 1988 settlement between
CASE and Texas Dtilities Electric whesn Nr. Macktel then
reappeared and started filing some other docurents, |

' Let me identify the rest of the documents {n this
exhibit,

There's & June 5th memo from Peter Dykman, another

attorney at Bishop Lelberman, the Office of Adninistrative

Appeals.
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And then there's the Motjion for Recons'deration
and the Memcrandum in Support of the Motion for
Reconsideration, which was filed by Rick Walker, and a copy
of my resronse which is dated June 8th.

0. The Becretary of Labor then never did --

A, Never did and never has yet ruled.

Now, that !s not the only pleadings. When Macktal
begins representation by the Kohns, it starts a whele other
set of pleadings.

L. Are they handled separately from this?

A, They're in the same docket. 1If you would gc pull
the docket at the Becretary of Labor, that would be the end
of the pleadings that I was involved with.

I don't believe you'll find anything else on the
record until the Xohns then file a notice of aAppearance a
year later -« over a year iater,.

Q. Is this standard, that the Secretary of Lasbor asks
to see the settlenent agreenenta?

| At that time I think she had only done it ~- or it
was he -~ had only done it once or twice before that I was
familiar with,

Now, it's standard,

Q. Was there any particular reason why this one was
handled that way, or is it just -- to your knowledge?

| Rot to my knowledge.

exHeT_2
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Q. And were you aware of any reasons that the
attorneys for Brown & Root did not want that settlerent
egreement to go ‘o the Department of Labor and becone, I
guess, & matter of piblic record?

A. Well, other than the things thit Rick Walker told
me about -« and his legal erguments are contained in his
brief -~ that was really the only discussions.

I wean, he essentially had a belief that there was
¢ legal right of the parties to settle without the Becretary
of Labor's interference. He was goling to raise and pursue
those issues. That's the only things that he told me.

Q. Back to the Initial mettlement agreement, of
course, as you know, the terms of the settlement agreement
have caused some consternation in the Benate and within the
NRC and a lot of places,

A Uh-huh,

0. The main thing that everyone seens to be concerned
about is the language that states, more or less, that
Macktal agreed not to testify before the ASLE, and should he
be called to provide such testimony he would fight it (more
or less),

War that language agreed to by you?

A. I don't think the exact words as they finally
appesr on the paper wers agreed to on the day of the

nettlenent, But certainly that tere and condition was

ExHiBT 19~
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agreed to.

Q. who ptépOlod that condition?

> Rick Walker.,

R. Why did you agree to that condition?

A Okay. Are you asking about Macktal? There's two
elements to that particular paragraph.

One Is the elenment about Makta)l pot voluntarily

testifying and taking -~ I don't remember what the exact

words are, but whatever the words are -- teking actions to

resist -~
0. Resist a subpoena,
A. -~ a subpoena,
Q. Right.

A. == and notify, I think, the lawyers for Brown &
root or something.

Q. Right. That's what |t says.

A. And then the other part is the agreerzent of Tony
and I not to call Kacktal as & witness in the NRC licensing
proceedings.

Bo which aspect of that paragraph are you asking
re about?

Q. The initial one.

A. About him?

Q. About Mr. Macktal agreeing to not testify before
the ASLE and resisting any subpoena or any effort to make

exHem_27
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him testify before the ASLE,
A. Okay. And you're asking me why 1 agreed to thet?
0. Yeah, I em. You know, you worked for CAP;
correct? And to me (t's sort of unusual that you would have
sgreed to that type of language.

A If you think back to what I just got dene telling

' you about Mr. Mackt. and the problens with his credibility,

it was =~ How can 1 describe (t?

It wae basically that we were not giving up
anything. You know that at the sanme time as I represented
Macktal, I also was involved in representing CASE in front
of the Atomic Bafety and Licensing Board.

Calling Mr. Macktal as a witness in the licensing
hearing was something that Tony and I discussed when they

put the term on the table, you know, arong ourselves and

!that we would not call ''m as a ultneso(

| concluded, and then later talked to Mr. Macktal about it,

I don't know how else ! can say It., At that time
we had put on the stand sorewhere between 30 and 45
whistleblowers, &)l who had been strongly screened and
picked by CASE as whistleblowers that were goling to

withstand the kind of scrutiny and testimony and cross-
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exarination that Bishop Leibervan was using.
We were winning in terms of the imsues that we
were presenting in front of the licensing hearing. It was

our view that Macktel could do nothing but hurt himself and

hurt CASE §f he testified in the licensing hearing, |

2

t }‘?.

{

@Ehnt he ua; beftor of} b;vlﬁg the icttof of recommendation,
‘& closed settlenent, and all those {msues behind him without
| having t> confront the lies.

| I: was better for CASE that they did not put him

| on the stand, But we did not sgree on behalf of Juanita
Ellis, who was also an iIndependent intervenor in the case -

had her own status as a licensing lawyer ({f you will) =« we

did not agree on her behalf to not call him.

We didn't do agree to do anything that would
}enc:urn;e her te call him or to discourage her fronm calling
bim,

Bo In the event that Juanita got to someplace on

an issue, or we got to moseplace on an lesvue, and Juanite
wanted to call him, she was always free to do that.

Tony and I were no* free to do that. Macktal was
not free to voluntarily testify,

Now, Iin the context of the licensing hearings, as

you understand them, that means not show up and glve a

EXHIBT_] 2~
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1 limited appearance statement which comes Into the record but
hes no evidentiary weight, or not walk up to some lawyer or
Judge and say, "I want to be a witness."

He would have had to have been called as a
witness, just like in any other case.

But Judge Bloch in the licensing hearings
frequently called witnesses on his own. Bo that paragraph
went to try to keep Macktal out of the licensing hearings.

There's no question about that.

OOOQOUQUN

They didn't want him testifying in the licensing

11 hearings.

12 At the tire, and in hindsight == obviously,
( 13 everything looks a little different -- but in hindsight, at
| 14 the time we considered that we thought that was & plus
18 because It was both giving Macktal an ability to not have to
16 lpush his own?udibl“tﬁproblcu that he had -~ that he was
17 gcnrrylnq around with him., It protected him from that, and

18 it protected CASE from having to deal with those prodiens.

i9 BO it was not viewed by us as a negative at the
20 | time.

21 Do you understard what I's saying?

22 Q. It sounds to me like your main rationale then was

23 | to keep Nr., Macktal from testifying because he might have

24 some negative effect on CASE'g «-

25 KR, JOHNSON: 1'd object ¢o that stetement,
EXHIBT_ 2~
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think her testimony speaks for itself. I think she has
outlined several reasons why they did not consider it
important for Macktal to testify,

MS. VAN CLEAVE: Okay.

| BY MS. VAN CLEAVE:

Q. Then 1 had wondered about the CASE -- potential
CASE/TU settlenment., Did anyone ever mention to Mr. Macktal
that he might be Included in & later settlement agreerent?
Did you ever may anything to that effect teo Mr. Macktal,
that his case might be included in & later settlement
agreement and, in fact, bhe might get more money?

A. Well, at the time that Macktal's case was going en
<= and certainly beglnning in '84 -- any discussions about
settlerment with Texas Dii{lities had always included three
pleces.

One of those pleces always was taking care of all
the whistleblowers that had filed claies sgainet Texas
Otilities. And those mettlement discussions never got off
the ground.

TO would say, "Do you want to settle?”

We'd may, "Yes, if you want to consider paying
CASE for all their expenses, giving CASE & continuing
monitoring role in Comanche Peak, you know, opening the
gates and letting us In forever, and taking care ¢f all the

whistleblowers."

ExHIBT_127
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Eo any tine we ever talked about potential
settlerent, {t always had those three pieces. Those three
pleces were on the table (if you will) in frent of TU, but
never given any serious consideration and never had any

discussions, you know, beyond thea saying, "Is there

 «Nything you want to settle for," and we'd answer and say,

"Yes, these three pieces.”

And we would tell pecple that, that were involved
with the case. We made no secret about that.

In fact, as it came down, that's exactly what
heppened with the mettlenment., 8o in terms of did you ever
tell him he would be included in the settlement, certainly
&t the time he may have been told, “This is what the CASE
intent and plan {s in the event that any mettlement occurs."

But there wasn't any live mettlement discussiens

at the time,

Q. Why did you go ahead and settle Nr. Nacktal's
case? Why did you not, I guess, add his pame te the
whistleblowers who were going to be part of the CASE/TV
settlenent?

A. Well, first of all, Virginia, you know I just got
done telling you there was no live CASE settlenent
discussions in 1986, at the time this case was tried.

There wes no live settlement discussions at all

¥ith Texae Utilities until May of 1988, There was none,

exsm_[27
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pericd. They did not exist.

Q. Oh, okay. I misunderstood you., I thought ycou
s2id that you had been discussing all along since 1984,

A No. Since 1584 whenever TU would say, "Do you
want to settle,” we'd say, "If you can offer these three
things." And they would never call us back.

0. Oh, all right. 1 wmisunderstood you. 1 thought
that you were goling through a process of negotiations since
‘84,

A, There was never any negotiations. Those
negotiations started with an {nvitation from TU to start the
negotiations {n earnest in, I believe, May of 1988,

And there wasn't any discussions. There were a
lot of lawsuits. There were whistleblower lawsuits filed in
Houstorn., There ware whistleblower 210 cases filed. There
were, you know «- There was & federal cese in Eouston, the
court, that got ment back to state court by individual
whistleblowers, and I was involved in some of those cases.

But Mecktal's claim, like maybe 15 or 20 people
before him, bad come to the trial date and had either
settled or gone to trial and was in some stage of appeal or
settlenent,

Macktel waen't the only person who had & settled
claim against Texas Utilities and/or Brown & Root from the

workers that worked at Comanche Peak who did pot ultimately
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bring a clvil tort lawsuit, like the Atchisen plaintiffs
that was settled for a large amount of money, by the time
the Comanche Peak settlement was reached,

Q. Lo you know, do you have any idea why Brown &
Root's attorneys wished to put that language in the
settiement agreement segarding Macktal's testifying before
the ASLB?

A, All 1 can tell you {s what Rick Walker said at
that meeting, which was that he had been trying «- that he
had lost 4 lot of credibility with his client of late
because every case he settled with Tony and 1 ended up
coming back to haunt him in some other forum, end that when
he went to the company and said, "Let's settle this case. I
think this (s what we should do," that then the company was
turning around and saying, "Why did we settle this case
because we're now having to relitigate the same case ard get
¢35 on our face either in a licensing hearing or {n ancther
lawsuit or in & state lawsuit,” and they settied one claim.

And so the language that he was golng to propose
was going to absolutely bar Brown & Root from having to dooi
with Mr. Macktal and his claixs anywhere af any time ever
again, mso they thought,

Q. But wouldn't the release that Mr. Macktal signed
do that? Didn't it say that he releases Brown & Root from

exHeT_J 23—
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A But they had signed other releases with clients
represented by me or Tony before, and then those clients
ended up becoming part of the harassment and Intizidation
contention before the Licensing Board.

B0 even though the whistleblowers thenmselves stood
to gain nothing by testifying in the licensing hearing on
harassment and intimidation issues, Brown & Root lawyers and
Texas Utilities lawyers had a lot to lose by the licensing
hearings.

Do you follow what I'm saying?

Q. No. Maybe you could elaborate a little bit. What
is "a lot to lose™? Wwhat do you mean by that?

A. Well, at the time that Macktal's case arose, if
you know very much about the licensing hearing of Comanche
Peak, Comanche Peak had an ongoing operating licenee in
which there was one contention left for litigation., It was
Contentioen 8.

The contention wam that there had been a breakdown
in the quality assurance/quality control program at Comanche
Feak historically, such that there would b’ no reasonable
assurance that the nuclear plant could ever -- was
constructed or could ever operate without endangering pudblic
health and safety.

That contention was broken down {nto two dockets.

One docket was the design modification/quality essurance
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issues affecting the design of the plant. The other docket
was harassrment and intimidation of quality contrel
inspectors and others == but "others" wasn't litigated at
that point -« guch that no matter what the written results
on paper were of the QA/QC program, that there was 10
reascnable assurance that those results could be relied on
because there had been such an atmosphere of fear,
harassment and intimidation at Comanche Pesk so that none of
the documentation was reliable, that the QC inspectors had
been forced to sign things off or didn't sign things off, or
that they were so afraid of their jobs thet they didn't do
their job.

Tony and 1 were the lawyers on that docket.

During the sunmer of '84 and the fall of '84 and the very
early beginning of 1985, Trial Lanyers and GAP put on almost
¢ bundred witnesses, both our witnesses and TD witresses, to
deponstrate that such an atrosphere existed and that there
Was Ko assurance of the quality of the plant,

When the Board issued preliminary decisions on
those nnttorl; it was clear that we had convinced the
Licensing Board that we were probably right.

At the same time the NRC's technlical review teanm
issued a document called BSR-11 == BSER-11, which included
an Appendix P, that there were so many problems with the

Comanche Peak quality essurance/quality control program that

EXHBT_ 2~
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there was no reliability that the plant was safe.
| Those two things combined forced Texas Utilities
' to have to go into the Licensing Board at & *'me when they
' said thet their plant was reedy to load fuel and operate --
| this was in the fall of 1984 «- when the plant cost $3.°
billien, that they were ready at that time,
| When the Board issues its preliminary decisions
' and orders and concluded that they were not ready, it forced
| them to have to do & hundred percent reinspection and rework
| and design modification plan. The cost of the plant today

is about $10 billien.

They've spent 6 billion trying to figure out what

' they did for the firast five years out there. That's what
they had to lose.

1f we successfully convinced the judge, which we
' did, that the plant wasn't constructed and designed in
sccordance with the reguletions, what they had to lose was
getting approval for licensing the plant,

Now, that maybe won't run directly to Brown &
Root, but the other time that that happened In Reglon 1V, {f

you know anything about the history of that, ie when Brown &

Root built the Bouth Texas Nuclear Plant, the KRC care |n
and said, "You didn't build it right,® and Bouston Light &
Power sued Brown & Root. It ended up in an cut-of-court

settlement for dillions and billions of dollars, in terws of
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the work that was done on the project,

Individually, Mr. Mackta! had nothing to gain one
way or another by being a witress in a Comanche Peak
licensing hearing. There was nothing to gain as & witness,

But TU had a lot to lose, and so did Brown & Root.

0. But (f Mr. Macktal had slready told about his
concerns to the NRC, and eccording to your own testimony Mr.
Macktal In your belief had lost a great deal of credibility,
what could he tell the ASLB that could impact negatively eon
Brown & Root?

A Well, two things to ansver your question. First
of all, he had told his safety concerns to the Nuclear
Regulatory Conmnission which was investigating those issues,
but had not yet {ssued (ts report.

My statesents about his credibility in this
deposition did not go to whether or not I believed Mr.
Macktel had raised valid concerns. I think he ralsed sone
valid safety (msues., The NRC reports substantiate that.

I'm saying his credibility, looking at him as &
witness that I had to protect on the stand, could his

credibllity - - withstand cross-

exanination. 1 concluded that it could not.

They just
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cared whether or not he had safety concerns, and that's what
they wanted to know, and that's what they were pursuing.

But it's my belief that the reason that TU and
Brown & Root lawyers were s¢ insistent on putting that
clause in about the licensing hearing was because Tony and 1
had mansged to do an extrerely effective job of iaving
selective whistleblowers and making them as exarples of whet
was the atmosphere on the whole plant,

And at this point, 1986, we were well inte a $4
blllion reinspection and reconstruction progranm, and Mr,
Macktal's case didn't go to the past, '84, before ~- they
already lost on that «- jt wuent to the present.

He was testifying that at present that atrosphere
still existed. And at that point those issues were not in
front of the Licensing Board, and they were very afraid that
they were golng to be brought up in front of the Licensing
Board.

Q. I still don't follow the rationale here. On the
one hand you say that you were, as an exployee ¢f GAP, did
not mind baving that language in the settlement agreement;
and yet it seers to be on the other side you're saying it's
to the advantage of Brown & Root and TU Electric that Mr.
Macktal not testify,.

A. They certalinly had something to gein by it. But
they didn't know and couldn't know our strateglie (if you

A I
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1mH) thinking behind cur case,

1 mean, now you're getting Into essentially the
vationale behind the thinking of CASE lawyers, Tony and I in
representing CASE. I don't have & waiver to share that with
you, although 1'm telling you things that I've already
explained to the Senate hearing, and I think I'm on firm
grounds in doing s0 In terms of a wavier by CASE orally as
to what I could talk sbout.

But you're getting Into the strategic reasons of
why it was acceptable, I don't know {f I'm =~ {f you need
me to keep goling or not keep going.

0. I jJust == To me I just can't get that straight
' in my own mind as to how it is to the advantage of the

Intervenors, I suppose, and to the advantege of TU and Brown

' & Root, you know, the same thing, this type of language in
the agreerent,

1 mean, I do understand it on the one hand,

| However, If Nr, Macktal's testimony could possibly cause TU
that kind of concern and even have sore jmpact on the
licensing bhearing, then the fact that you may have bellieved
be lacked credibility seers like It mould be overridden by
that,

A. No, because he wouldn't have survived. BEe

wouldn't have survived on the stand as & credible witness.

L e T )
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Bo there's always a risk when you put a witness

on. There's a risk that runs both directions.

You're asking me to hypothesize why Brown & Root
would offer him any money, and that's whet I'm doing. ‘!'n
bypothesizing that they had a lot to lose, and they knew it.
I wean, that question really im more properly asked to Rick
Walker,

Q. I can understand why they would offor him sone

money. I mean, not even getting Into the matter of whether
exH:BtT.Jl:
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(or not his claims have merit. I can understand n(?és,cia

‘offer.

A It's not much money when you talk about the

'discrimination clainm.

0. Right. I wean, I can understand that. 1 suppose
Ethct'l not really my question.
I'm just trying to understand that particular -
' those two sentences in the wettlenent Agreenent that has
qutten everyone 8o upset, how -« you know, it seems to ke
L advantageous for the Intervenors and for TU and Brown &
5Poot.
I'm trying to reconcile the facts and how that can
’be. But maybe I won't be able to do that.
| MR. JOHNSON: Do you have another question or «-
MS. VAR CLEAVE: No, I'm Just hypothesizing.
THE WITNESS: Do you think 1 should go into more
explanation or try again, Vernon, or just leave it?
NR. JOHNSON: Well, maybe we should go off the
| record for a second.
NS. VAN CLEAVE: Okeay. Llet's 9° off the record.
(Discussion off the record froa $:04 p.m. to 5:10
p.m.)
MS. VAN CLEAVE: Let's go back on the record.
it's 5:10 p.nm,
BY NS. VAN CLEAVE:
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e. I have just a couple of other questions regarding
the settlement agreerent. To your knowledge, dié Nr. Austin
have any knowledge of the specific terms of the sett'ament
agreement?

A I have no idea.

Q. And again I've asked you this, but to conclude
this interview, did you attempt to coerce Mr. Macktal or
coerce Mr., Macktal In any way iInto signing this settlerent
agreement?

A, No, 1 did not.

Q. And to the best of your knowledge, did Nr. Mecktal
$ign this agreement or agree to the settlenent agreenment .-
1 should say, since he did not sign the mettlerent
agreenent. Did he agree to that settlement agreenment of his
own free wmill?

| He agreed to all the teres that are reflected |n

' the gettlerent agreercant on the dey of the gettlerent

because they were all written out in l1ittle points on a
legal pad that Teny and I went over with him, point by
point, Including the one that he now takes exception to.

The only thing that we did not have was we did not
have the drafted settlement exact language, as it appears
now in the settlement agreenent,

But the terms and conditions were all gone over

with him. The money was all gone over with him., All of

exwisT_[2
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fthnt Was acceplable to hinm.

He authorized us to sign the settlement on hig --
you know, authorized us to accept the settlement on the day
| ©f the trial =« that we were supposed to go to trial. He
| hever wavered in wanting to cearry through with the
settlement, even at the time that he was really distressed
' in December because the 30 days had either just -- was Just
| about over and over.

All his comments always were, "If I don't get my

| money like right now, tomorrow, by the end of the week, if 1
' don't get my money, then I want to crucify them {n the
 Peper, expose this to the world,” do all these things,
because he thought he had been had, and he was never going
fto get his money.

But I never coerced him into accepting that
 settlerment, He may have felt pressured by the situation, by

L o

fony and I both telling Lim, "There's no law, and thre fects

| aren't hanging together," but he Was never coerced by us.

Q. Did bhe mertion at that time regarding that
| provision that he pot testity before the ASLE that he bad

additional safety concerns?

A. Never. The first time I ever heard anything about
additionel safety concerns was in the tine frame after

Macktal hired the Xohns.

One of the documente that «- I don't know |f
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you've pulled out of the Benate hearing =-- but what 1 do
want to give you is a hendwritten note from Juanita Ellis
when Joe Macktal called her on the 3rd of August of 1888,

He celled her and left a number, and the note said
that he ~- and asks for a copy of the settlement of ~- the
licensing settlement,

Juanita's note reads, "He also said he had read
about the OL settlerent in the papers and that it looked
like he should have waited to settle his DOL case."

This note was attached to Juanita Ellis' prefiled
testimony in the Sevate hearing. It's & note that she made
contemporaneously with a call from Joe Macktal,

You'll notice that in this note, he also didn't
sey anything about safety concerns,

[Exhibit No. 7 was marked for
identification.)

A, [econtinuing]l Virginia, 1 know you've been
following the newspaper articles, but I would note that
Macktal told the paper -« at least (t's reflected in the
peper -~ the day he finally came up here and gave his
statement, that he told the NRC everything he had to say in
1986.

Q. I noticed that (n the paper,.

A. Which is consistent with what I've been saying all
slong, that he told them everything he knew at the time.

exuiem_12_
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Yeah, I saw that in the paper.,
R Let me vespectfully suggest that one way to check
' that (s to get from Kohns the transcript of the tape

recording of the Interview between Macktal and Juanita Ellis

;.t the time frame that he blew the whistle in January and

February, and compare that to the issues that he raised to
the NRC and in his L transcripts.

I believe you wil]l mee that they are the exact,
Eeme Sets of concerns because I had an outline sheet and I
made sure he didn't forget any of then, because I wanted,
for purposes of consistency and for not locking like he's
making up new (ssues as he goes along, for him to
(consistently be raising the sane issues {n every interview
and deposition that he had.
Bo I morked up a worksheet. He and I both had
| thet worksheet and worked off of It, 80 we made mure that we
reised all of those [gsues.
I1f he had additional safety issues in the time
 frame that I represented them, I did not know about then,
| I want the record to reflect that I would never
have instructed any client to withhold safety issues.

I may not 1like soredbody {n the NRC who's
investigating them; ¥ may have SOme concerns about the
corpetency of Reglon IV (n investigating them, but I would

| never (nstruct a client to not provide safety information to

exHism_J 2~
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the NEKC once those situations have been worked out and an
investigator and inspector had been assigned to a case.

Q. 1 don't have any other questions right now; you
have a plane to catch,

I would like to reserve the opportunity to ask you
additionel questions should any arise after I review all
these documents that you've provided to me.

A. Okay. I have no problem with that.

THE WITNESS: Vernon, do you have a problem with
that?

MR. JOHNSON: No, not at all,

BY MS. VAN CLEAVE:
Q. Okay. Let me go through my standard closing here.

Ms. Garde, have I threatensd you in any manner or
offered you any rewards i{n return for this staternent?

A Whet an appropriate question at the end of this
deposition.

No, Virginla, you haven't offered me any bribe or
threatened me in any way.

Q. Have you given the mtatement freely and
voluntarily?

A, Yes.

Q. In there anything further you care to add to the
record at this time?

A. Ko. Only that I brought wmith me in response to

exuieT_12—
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the subpoens a whole variety of documents which appear to --
to the extent that they're responsive -~ come from the DOL
jlxtxgctnon file of his case regarding discovery and
| subpoenas and trial preparation, a copy of the NRC
ju)logat‘cnt that he raised to the NRC.
| 0. Is that the inspection report?

A, Yes, it's the inspection report. The cover letter

| to him is dated August 12, 1987,

This is the copy that 1 received. 1It's Inspection
Report 86-15 and 86-12.

Q. I have that.

A And 1 did want to note just for the record, since
kthe issue of what the Licensing Board knew about this, that
:thx- inspection report which catalogs his concerns was given
| to the Licensing Board in the course of the regular KRC
‘d::keting of inspection reports with the Licensing Board,
The Licensing Board did have hig concerns by fall
'of '86. They were in front ©f therm, just like all other
'allegations and all other inspection reports. -

Bo the theme that cams through at the Benate
hearing that the licensing judges were pot avare of
allegations raised by Mr. Macktal s completely untrue,

They both knew of the filing of the Macktal Department of
Labor complaint because we provided them notice of that and

¢ copy of the complaint ~- that is, CASE,
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They were uware of the progress of the care

because CASE had to file ronthly progress reports regarding

| what was going on in the other aress, including DOL cases.

And the Licensing Board received & copy of the

investigetion report into those allegations. Now, it did

| not identify in the inspection report who was the source of
| the allegations, but they did have independent knowledge ¢

both the complaint and knowledge of the allegations,

B0 the Eenate's concern that the Licensing Board

| Was acting without iaforrmation that Right affect pudlic

health and sefety was sinmply not true.

(o Al)l right., 1Is there anything further that you

‘hilh to add «-

Or any further documents that you wish to

' provide?

A. No. We haven't seen the fax of the checks, mo
1'1] assune that that's bhere and you )} Put It In your file.

e. That's correct.

A. And I'm not goling to leave any of the documents
that I baven't jdentified, but I will keep then separate |f
YOU want to get back with me about thenm

Q. Okay. Thank you very much,

NE. VAR CLIAVE: Off the record.

[Interview concluded at 5:19 p.n.)
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