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This paper responds to the Commission Staff Hequirements
Memorandum (MS00117) to provide the Commission with
informa*icn on the issues concerning the waste title
transter and possession provisions set forth in the
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The staff has evaluated issues raised by the waste title

transter and possession provisions of the LLRWPAA. Major
155Ues raised relate to States taking possessior of
low-level waste (LLW) after 1993 or 1996, and 1icensing of
such possession (storage) by the U.S. Nuclear Regulatory
TOHWWSS?DY NRC) and Agreement States. Before a State can
take possession of the waste, a specific license from either
NRC or an Agreement State wil) be required. Existing

CFR Parts 30, 40, 50, and 70 and
14

“n v

regulations ir 1? CF s 50,
comparable regu) at ons in Agreement States are adequate for
11censing short-term interim storage. Guidance on storage
in Generic Letters 81-38 and 85-14 and Information Notices
89-13 and 90-09 has been transmitted to NRC licensees and
Agreement States and is also adequate for licensing of
short-term interim storage. This guidance includes
consideration of keeping storage to limited periods of time
1.€., five years or less) and places emphasis on shipment of
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LLW for final disposal. After analyzing the issues for
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Commission action and the advan*ages and disadvantages of

four approaches, staff recommands that, as a first step, &
letter be sent tc Governors that reviews the 1993 anc 1996
provisions of the LLRWPAA and transmits existing NRC guidance
on storage of LLW., Staff would authorize storage only for a
single five-year period using existing guidance, whether at

a generator's facility or a state facility, Authorization

for storage for additional periods would require an evaluation
of the adequacy of existing guidance and an assessment of
possible generic impacts. Staff will also continue to monitor
the States' progress in establishing new disposal capacity

énd address questions and issues as they arise, including
development of further guidance or rulemakings as they are
identified,

On January 17, 1990, the staff briefed the Commission on the
status of the Governors' certifications submitted to NRC as
required by the 1990 milestone of the LLRWPAA, As a result
of discussions during this briefing, the Commission issued a
staff requirements memorandum dated February 14, 1990, which
requested the staff: (1) tc evaluate the issues raised by
the waste title transfer provisions of the LLRWPAA; (2) to
evaluate the advantages and disadventages of various
conceptual approaches available to NRC for fulfilling any
responsibilities it may have in 1mp1|ment1n? these provisions
of the LLRWPAA; and (3) to develop a schedule for proceeding
with the development of necessary regulations or reguiatory
guidance so that the framework for fiplementing these
provisions would be in place by January 1, 1993,

Section 5(d)(2)(C) of the LLRWPAA sets forth the 1993 and
1996 deadlines which contain the requirements for title
transfer to, and possession of, LLW by States. This section
of the LLRWPAA provides that if a State or compact cannot
provide for the disposal of its LLN after January 1, 1992,
any generator in that State (compact) may request that the
State in which the generator is located take title to and
possession of the waste generated or assume 1iability for
the failure to do so. This 1993 deadline, in comparison to
the 1996 deadline, allows the State to elect not to take
legal responsibility., In this case, however, the LLRWPAA
imposes a financial penalty on the States, in that surcharge
rebates will go to generators, not to the States. Nearly all
the Governors' Certifications submitted to meet the 1990
milestone indicated the State planned on interim storage by
waste generators during the 1993 through 1996 period.
However, after the final deadline of January 1, 1996, the
States, upon proper notice by the generator or owner, shall
take title to and be obligated to take possession., The
tate 1s liable for a1l damages directly or indirectly
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incurred by the generator or owner if 1t fails to take
possession as soon after January 1, 1996, as the generator
or owner notifies the State that the waste is available for
shipment, With title and possession, the State is
responsible for safely managing the radioactive waste it
possesses,

The failure of some States to meet milestones of the LLRNPAA
(€.0., Vermont), the lack of progress of other States to

site @ new LLW dispose] facility (e.g., Michigan) and the
plans of most non-sited States to store LLW o ter 1992 unti)
new sites are established, will lead to significant increases
in NRC ang Agreement State )icensee reliance on storage of
LLW, Such storage is being considered not only at individual
licensee facilities but also at new centra) facilities

(e.0., New York), Some licensees having excess storage

space may also be askec by States or other licensees not
having sufficient storage space to store waste fer multiple
licensees. The expected duration of such storage in some
States will approach the five year time frame sot out in
existing NRC guidance and is 1ikely to exceed the 1996
deadline established in the LLRWPAA for the establishment

of new disposal capacity,

In response to the first SRM request, the staff considered
@ range of far-reaching issues possibly resulting from the
title transfer provisions of the LLRWPAA. Many 1ssues,
however, clearly are tied to the national program
established by the LLRWPAA and lead to other 1ssues tied to
alternatives not envisioned by the LLRWPAA, such as
long-term or indefinite-term storage. While staff
recognizes that some States or Compacts may not have new
disposal facilities operational by 1993 or 1996, staff also
concludes that it is not appropriate at this time to
speculate that such facilities will not be established.
Thug, in response to the first SRM request, the staff
evaluated the following three 1ssues raised by the title
and transfer provisions of the LLRNPAA:

1. Adequacy of the existing regulatory framework to enable
States to take title and possession of low=level
waste,

2. The staff issuance of licenses for storage after 1996
and the question of whether such actions will remove
incentive for States to achieve the permanent disposal
objectives of the LLRWPAA.

3. The length of time for such storage approval,
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on January 1, 1993, Wwhile no law or regulation prohibits
storage of westes for periods of time irn excess of five
years &nd beyond 1996, authorizing storage for a period
which extencs heyond 1998 could be construed as being
inconsistent with current national policy, Thus, for future
requests for authorization to store LLW for additional fivee
year periods beyond 1998, staff should consider the adequacy
of the use of existing guidance, should evaluate the
éppropriate anc necessary license requirements to assure
safety, and should assess the possiblc generic impacts of
storage beyond & single five-year period.

The second ftem in the SRM requested the staff to examine
the advantages and disadvantages of various conceptual
approaches to address the title transfer and possession
provisions of the LLWPAA. The staff has examined a number
of approaches. They are:

1. Amend Parts 30, 40, and 70 to codify NRC's position and
requirements that would be applied in licensing
storage as they pertain to the LLRWPAA 1993 and 1996
dead!lines.

2. lssue a letter to the Governurs summarizing NRC's
positfon, regulations, and guidance for LLW storage as
they pertain to the LLRWPAA 1993 and 1996 deadlines.
Folliow nationa! progress on the development of new
disposal facilities, and if a need is identified,
develop NRC safety guidance for longer tern storage
after consulting with the Commission.

3. Tssue a policy statement containing information
similar to that contained in Alternative 2.

4. Take no action.

The edvantages and disadvantages of each are discussed in
Enclosure 2.

The review reveals that existing guidance for interim
short-term storage by reactor and non-reactor licensees is
acequate and the need for additional guidance involving
storage for longer, more indefinite pericds of time can be
addressed as needs are identified. Thus, 2 rulemaking action
is not required at this time.

In reviewing the second and third approaches, the staff
recommends that NRC provide guidance to the Governors. The
guidance would address the various regulatory and technical
considerations associated with the title transfer end
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0 elopments. For this last approach,
the advantages of NRC resource savings and allowing NRC the
o maximum flexibility in addressing issues are outweighed by
the cisadvantages of not reemphasizing NRC's policy and
guidance on LLW storage in the context of the LLRNPAA 1983
milestone,
The third SRM item called for schedules to develop
necessary regulations or guidance. Since no additional
regulations or guidance appear necessary for the LLRWPAA
1993 milestone, schedule development is not necessary.

Future Plans: The staff will continue to monitor progress of the States in
establishing new disposal capacity and address questions and
1ssues regarding storage as they arise Such opportunities
are available through the LLW Forum, the Technical
Coordinating Committee, the Agreement States, the State
Liaison Officers, and workshops. The staff will identify
anc take action to address areas requiring further guidance
or rulemaking as they are identified. Such action now could
possibly limit the range of future actions available to the

; Commission. It might also preclude opportunity for input

i from future State actions and uther actions such as the
) recent State challenges to the constitutionality of taking

~
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ALTERNATIVES

Amendments to 10 CFR Parts 30, 40 and 70

NRC would initiate a rulemaking to amend 10 CFR Parts 30, 40, and 70, to
codify NRC's position and requirements that will be applied in licensing
sterage of LLW as it pertains to the 1993 and 1996 milestones while
disposal capability is developed. This alternative provides & number of
advantages, including the following:

&. An advanced notice of proposed rulemaking would allow for a 60-day
comment period, potentially reach a broader audience than the
Guidance for Governors or Policy ©*'iement options, and allow for
consideratior of public comments in the development of the proposed
rule. Such a process would also importantly provide a forum for
airing of the policy issues associated with storage for perivds of
time beyond five years and provide a definitive basis for safety or
environmental requirements for longer term storage,

0. The proposed rulemaking process would previde opportunity for States
and compacts to provide input on the regulatory process to be used by
NRC in dealing with issues involving waste possession by States and
disposal of stored waste.

Rulemaking &t this time would likely not be able to cover al)
possibilities which may occur over the next several years, such as the
results of recent State challenges to the Act or future State activities
to address their responsibilities under the Act. A rulemaking could also
inapprepriately limit the options of NRC in dealing with future waste
storage and disposal scenarios. Given the complexity and uncertainties in
the program, many scenarios are possible., It would also be difficult to
inftia*e such rulemaking without appearing to impact upon the 1993 and
1996 deadlines of the LLRWPAA, Cocifying requirements could be construed
as establishing new deadlines beyond 1996, Such requirements would allow
States to continue to store LLW without having to establish final disposal
capacity. This rulemaking would likely have to address NRC's confidence
in the ability of licensees or States to saf~ly store waste for long or
indefinite periods of time, which could be construed as undermining the
LLRWPAA, Such action could delay some States in making progress in the
siting, construction, and operation of disposal facilities. Finally,
existing guidance for interim short-term storage by reactor and
non-reactor licensees is adequate an¢ the need for additional guidance
involving storage for longer, more indefinite periods of time can be
addressed as needs are identified,

ENCLOSURE 2



Guidance for Governor:

NEC would 1ssue guidance to the Governors, as issues and needs are
identified, The guidance would be transmitted by letter, with
attachments, and signed by the 0ffice Director, EDO, or Chairman as
determined by the significance and magnitude of the issues being
addressed, Initia) guidance would be sent to the Governors in a letter
signec by the Chairman, It would address the various re ulatory and
technical considerations associated with the title transfer and possession
provisions of the LLRWPAA with particular emphasis on storage. It would
include copies of the current guidance documents and regulations NRC would
apply in the licensing of storage. Such an approach was followed by NRC
in the issuance of guidance for the Governors' certifications. The
Tetter, being signed by the Chairman, would communicate a Commission leve)
positinn on how NRC intends to facilitate the goal set by Congress in the
LLWEPAA, This alternative would also enable NRC to continue to monitor
national progress in the deve lopment of new disposal capacity and to
develop and fssue additional guidance as needs are identified. This
alternative would not, however, formally codify in a rule NRC's position
or the requirements NRC would apply for issuing a license to a state for
possession and storage of LLW beyond the 1996 deadline.

Policy Statement

NRC would publish a policy statement providing information similar to that
provided in item 2 above. It would note NRC recognizes that licenses
authorizing storage for limited periods of time (i.e., five years or less)
and for very limited periods of time beyond 1996 may be necessary while
new disposal capacity is developed. This statement would emphasize

NRC's concerns regarding the States' commitment to disposal and problems
with longer term storage of LLW. A policy statement will communicate a
Commission level position on how NRC intends to facilitate the goal set
forth by Congress in the LLRWPAA. However, a policy statement would not
codify NRC's position or the requirements NRC would apply for issuing a
license to a State for possession and storage of LW beyond the 19%¢
deadline A policy statement may also be more time intensive and
difficult to develop than a letter to the Governors. It may also be a
more difficult mechanism in which to present positions that require subtle
discussion and treaument such as the timeframe over which NRC will
authorize storage after 1996, A policy statement may also demand a more
detailed and fmmediate resolution of a broader range of issues involving
storage at a time when such action could possibly limit or constrain
future options.



y_g Action

NRC would take no action et this time, but rather would continue to
monitor States' progress in establishing new disposal capacity and would
react to specific circumstances demanding NRC action such as issuance of
11censes to possess end store LLN., States failing to deve.op disposa)
Capacity may turn to the waste generators to store their waste, pending
development of & ¢isposs! faci) ty. In such instances, NRC wnufd apply
existing guidance, assess the need for sdditional guidance and address
individual Ticensee requests on a case-by-case basis to satisfy public
health and safety considerations, It is difffcult to predict accurately
all possible scenarios of this nature. The main advantages of the no
action approach are that no additiona) NRC resources are required at this
time and the staff has flexibility to address each situation as it
believes 15 appropriste, The major disadvantage to this course of action

15 that taking no action does not suie knowh or emphasize NRC's policy and

existing guidance and may place the agency in the position of reacting to
reguletory questions vather than pro~actively addressing them,
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LLW, and the possible assumption of
regulatory issues., With respect to
gulations (Title 10, Code of Federal
30, 40, & 70) contain a general license authorizing any
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regulations, 10 CFR Parts 30, 40, and 7

, and

interim LLW storage for fuel cycle and materials
your information and use. In addition,
for NRC by the Brookhaven National
attendant to the extended storage of LLN
questions you may have on the management and
an Agreement State, to assist in answering any

greement State regulator

y agency may have,




i

e

The Honorable Rose Mofford e

iIf you expect to teke possession of LLW in 1983, you should plan on filing an
application within twelve months of that date. !f you plan on relying on
enerators to store waste and they have concluded amendment of their NRC
ifcense 1s required to cover such storage, they should similarly apply for
Ticense emengment within twelve months of 1992, NRC wil) review each
application following the enclosed guidance and will authorize storage for &
single five year period. Longer term LLw storaic in excess of five years has
been discouragec by the Commission in support of national policy, to reduce
ragietion exposures tc personnel and to assure contro) of radicactive
material, Thus, storage for & longer period of time may be subject to safety
controls that 30 beyond the messures identified in the enclused guidance for
periods up to five years. This should be a consideration 1n your planning 1f
YOU expect to teke title anc possession of LLW in 1986 which may have already
been stored several years,

Should you or your staff have questions regarcding the information contained
here or should you wish to consult with us, please contact Fichard L, Bangart,
Uirector, Division of LoweLevel waste Management and Decommissioning,

Mr. Bangert can be reached at (301) 492.3340,

Sincerely,

Kkenneth M, Carr

Enclosures:

1. 10 CFR Parts 30, 40,
and 70

2. NRC Information
Notice No. 80-09

J+ NRC Information
Notice No, 89-13

4., Ceneric Letter £5.14

£, Generi¢c Letter £1.38

6. NUREG/CR«4062
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During the Forum discussion, state and compact representatives
expressed interest in commenting on the issues which will be
addressed by the Commission at the October 2% NRC briefing. The
ability of state and compact representatives to offer informed
comments may be contingent on the early availability of the
paper. 1In any case, I request that time be made available in
the event that state and compact officials have comments on this ;
important issue,

it is evident that Forum Participants - official representatives

appointed hy Governors and Compact Commissions — are very

sencernad about loeuaes invelving interim storage of commercisil

iow-level radioactive waste, While the Forum acknowledges past |
notifications by NRC of its intention to address title and |
possession and interim sturage issues, the thrust of the Forum
motion is to encourage NRC staff and the Commigsion (tself to
seek formal input from the Forum throughout the process of |
developing information on issues as vital to progress under the |
Amendments Act as interim storage policy. '

As 1 will be unavailable until the middle of November, please
contact Afton Associates, Inc. -~ the management firm for the
Low-Level Radicactive Waste Forum -~ if you require any
additional informaticn on this matter. We look forward to an
immediate response to this urgent state and compact regquest.

Jerry Griepentrog
Convenor, LLW Forum

Yours,

Director, Department of Human J
Resources, State of Nevada |

Chair, Rocky Mountain Low~level
Radjicactive Waste Compact Board

10/23/790 approved by the Forum Executive Committee
in the absence of the Forum Convencr

¢c: LLW Forum Participants
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