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license, including "a thick metal shield anc special handling
tools to protect the operating personnel ...." Jd. at 11«12,

All of these factual assertions constituted an attempt
to submit new evidence, although this attempt was made through
the unsworn statements of the attorney signing the motion rather
than through sworn affidavits. Licensee properly chose to
respond to new factual assertione throvgh a sworn affidavit by a
knowledgeable expert, rather than through unsworn statements by
its attorney.

In any event, the Motion to Strike the Langhorst
Affidavit is academic. Intervenors subsequently repeated their
assertions regarding the alleged inadequacies of Licensee 's
"facilities and equipment (g.g., & thick metal shield)" for the
handling of the Am-241 contained in the plutonium and regarding
Licensee's alleged lack of awareness of the presence of this
gamma emitter and its alleged failure "to take appropriate
precautions." gee Intervenors' Motion for Summary Disposition of
Part 70 License Amendment at 3, 4 (Nov. 14, 1980). Although
Intervenors aid not support such motion with svworn affidavite,
Licensee's response incorporated by reference the Langhorst
Affidavit. Licensee's Response to "Intervenorse' Motion for
Summary Disposition of Part 70 License Amendment" at 2 (Dec. 3,
1990). 1In denying Intervenors' motion for summary disposition,
the Presiding Officer noted that Intervenors' argument concerning
"the need to use a thick metal shield to handle americium" will

be decided as "part of the decision on the written filinge."



Memorandum and Order (Pending Motions, Including Those Related to
Possession of “'Pu), LBP-90-45, slip op. at 20, n.25 (Dec. 19,
1990). Obviously, Licensee is entitled to have the Langhorst
Affidavit considered as part of the Presiding Officer's decision
on Intervenors' factual arguments, and the affidavit cannot be
stricken from the record.

It is apparent that underlying the instant motion is
Intervenors' continuing misunderstanding regarding whether
Licensee should be allowed to submit responsive information when
Intervenors asllege an "inadequacy" in the application. See
Motion to Strike langhorst Affidavit at 2. As the Presiding
Officer has definitively ruled, there is no doubt that Licensee
i5 permitted to file new information in response tc allegations

of Intervenors. )/ LBP-950-45 at 17,

1/ Intervenors also accuse Licensee of submitting "new evidence
along with some responsive motion to which Intervenors are
not even permitted to reply at all ...." Motion to Strike
Langhorst Affidavit at 2. Licensee does not understand the
term "responsive motion,“ which may be a typographical
error. Licensee ie not aware of any motion that Licensee
has filed (whether or not Intervenores would characterize it
as a "responsive motion"), to which Intervenors have not
been allowed to regpond. If Intervenors meant to state
‘response to an Intervenors' motion,” then it is accurate
that Intervenors dc not have the right to answer Licensee's
response to Intervenors' motions. It is Intervencrs'
responsibility to provide all its support for any requested
acticn in any motion that it may file. Licensee provides
the support for itg position with ites response. The
Presiding Officer then rules based upon the two pleadings.
There is no authorized loop of answers to responses and
further responses to answers; and Intervenors cannot assume
that they will have the ability to file supporting
information endlessly.
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Intervenors' Motion to Strike the Langhorst Affidavit

should be denied.
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