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the Presiding Officer, at his discretion, auchorizes filing of
additional rebuttal upon a showing of good cause.

Subpart L does not provide a “right of rebuttal’ nor
explicitly provide for the filing of rebuttal presentations. 1In
fact, after a party has filed its written presentation,

§ 2.1233(d) authorizes the submittal of additional evidence by a
party only "in response to a written question” or "as the
preeiding officer, in his or her discretion, permits."

The first time that the guestion of rebuttal arose in
this proceeding was during the conference call of June 27, 1990.
Licensee expressed the position that Subpart L does not provide
for rebuttal and that the Presiding Officer should decide, after
the parties’' presentations are received, whether rebuttal is
needed, whether written questions should be asked, or whether any
acdditional steps are needea. Tr. 20-21, 40. At first, the
Presiding Officer agreed that there should not be an automatic
rebuttal phase, and that he would make a decision after reading
the filed materials. Tr. 41. However, he later decided, at his
discretion, to authorize and schedule in advance the filing of
rebuttal to the initial written presentations, agreeing that the
party with the burden of proof (Licensee) would have the right to
come last. Tr. 42-45.

The schedule, as adopted by the Presiding Officer (and
subsequently modified several times), does not provide for any
further rebuttals after Licensee responds to Intervenors'
rebuttal to Licensee's initial written presentation. It is the

Presiding Officer's responsibility to assure himself that he has



-
an adeguate record upon which to base his decision on the merits.
As Licensee has previcuely stated, its position is that the most
effective manner of resolving any lingering concern that the
Presiding Officer may have, after receiving the written
presentations and rebuttals, would be to have the parties respond
to written questions as contemplated by § 2.1233. §ggg Licensee's
Written Presentation at 85 (Nov. 14, 1980).

Licensee does not dispute the Presiding Officer's
authority to allow rebuttals to be filed, at hie discretion, upon
& showing of good cause. But Licensee believes that, in the
spirit of Subpart L, one round of rebuttal is more than adeguate
except under *he most compelling circumstances, 1/ and whether
those erist can only be determined by the Presiding Officer on an
individual basis after he has read the rebuttal presentations
that are being filed.
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1/ As the Presiding Officer has stated: "Even good things can
be overdone." LBP-90-45 at 22 n.26.



