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. INTRODUCTION
On December 12, 1990, Kerr-McGee Chemical Corporation ("Kerr-McGee")
filed a Motion in which it requested this Appeal Board to issue an order to protect
its jurisdiction. For the reasons discussed below, the NRC Staff opposes the
Motion.
1. BACKGROUND
The ba.ckgro;:nd of this proceeding was recited in the NRC Staff's brief on
appeal filed on August 10, 1990, and will not be repeated here. After the Staff
filed ity brief on appeal, the State of Illinois and the City of West Chicago filed
a joint "Motion to Vacate as Moot the License Amendment and to Remand the
License Amendment Application to Director of Nuclear Safety and Safeguards or
to Reopen Record and Remand to Licensing Board," August 31, 1990,
In un Order of October 9, 1990, the Appeal Board indefinitely postponed oral

argument on the motion to vacate or reopen. Before another date could be set,
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City's request might have on the jurisdictional questions pending before the Appeal
Board.

By letter dated December 5, 1990, the State of Illinois' Department of Nuclear
Safety informed Kerr-McGee that its NRC-issued license would expire ninety days
from Kerr-McGee's receipt of the letier. On December 12, 1990, Kerr-McGee filed
its "Motion for a Protective Order" before this Appeal Board in order to "preserve”
the Appea! Board's jurisdiction and the status of Kerr-McGee's NRC-issued license.

I DISCUSSION

Kerr-McGee requests, in its motion, that the Appeal Board issue an order
(1) directing the State to vacate its notice to Kerr-McGee dated December S, 1990,
terminating Kerr-McGee's NRC-issued license effective in ninety days and
(2) pronibiting the State from interfering with Kerr-McGee's NRC-issued license.

The Appeal Board is not charged with any responsibility concerning Illinois'
Section 274 agreement and must respect the unequivocal determinations of the
Commission regarding that matter. in Kerr-McGee Chemical Corporation (Kress
Creek Dcc(;mamination). ALAB 867, 25 NRC 900 (1987), the Appeal Board denied
the Staffs motion to termina e the proceeding on the Siaffs appeal from a
Licensing Board decision dismissing a Staff show cause order, holding that the
Commission's transfer of jurisdiction over "source material" to Illinois did not
involve an unequivocal determination by the Commission that the material of
concern in the show cause proceeding was source material. Here, the Commission

has made an unequivocal determination transferring Section 1le.(2) byproduct
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by virtue of Amendment No. 1 to the Illinois Agreement, the Appeal Board may
not now grant the requested relief.
IV. CONCLUSION
The Appeal Board lacks the authority to grant the relief Kerr-McGee seeks in
its motion. Therefore, the Appeal Board should dismiss the motion for lack of
jurisdiction to decide it.
Respectfully submitted,
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~xer~ Ann P, Hodgdon

/f Counsel for NRC Staff
Dated at Rockville, Maryland
this 24th day of Deceniber, 1990,



