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UNITED STATES OF AMERICA
before the
NUCLEAR REGULATORY COMMISSION

In the Matter of

PUBLIC SERVICE COMPANY Docket Nos. 50-4423-0L
OF NEW HAMPSHIRE, et gal. 50~444~-0L
(Seabrook Station, Units 1 (Offsite Emergency
and 2) Planning and Safety
Issues)

LICENSEES' ANSWER TO INTERVENORS'
PETITION FOR REVIEW OF ALAB-941

Under date of December 10, 1990, certain of the Intervenors
nerein filed a Petition for Review of certain portions of the
decision issued by the Appeal Board in the above numbered
proceeding denominat~d ALAB-941.' in particular, the Intervenors
take issue with (1) the Appeal Board's affirmance of the
Liceneing Board decision excluding a contention designated SAPL
EX-12 from litigation; .i) the affirmance of the Licensing
Board's decisicon to exclude Basis F of MASS AG Contention EX-2
from litigation; and (3) the fact that the Appeal Board did not

revoke the outstanding operating license for Seabrook even though

'Public Service Company of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB-941, 32 NRC ___ (Nov. 21, 1990) (hereafter
cited as ALAB-941 and to the siip opinion).
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it held that the scope of the exercise was insufficient insofar
as it did not encompass sufficlent, in the Appeal Board's
judgement, participation by school administrators. We addaress
each of these points geriatin below.

Rejection of BAPL Contention EX~12

SAPL Contention EX=-.¢ sought to have admitted for litligatiorn
the issue of whether *the exercise of 50% of the reception centere
in New Hampshire was sufficient.” Tue Intervenors state that the
Appeal Board erred in holding thit the requirewent of anything
less than 100% of such facilities iec fcrbidden by the “standerd
set forth in 10 CFR Par: 50, App. E IV.F.1 &8 to whet censtitutes
a full participation exercise." pPesition at 4. The standard is
set out in footnote 4 to the text of the reguiution’ and is, as
the Appeal Board noted, testing ". . . resources in sufficient
numbers te verify the capability to respond to the accident

gcenario." The Intervenors' argument is frivolous.

MASS AG Countention EX~2, Basis F
By Basis F of MASS AG Contention EX-2, the Attorney General

of The Commonwealth of Massachusetts (MAG) sought to have

‘In their petition, the Intervenors make much of the fact
that the Appeal Board's decision as initially issued, indicated
that Board's belief that the contention addressed the reception
centers in Massachusetts. FPetition at 3-4., Obviously, this was
an inadvertence in composition, because on November 27, 1990, the
Appeal Board issued a correction document wherein it changed the
references to "Massachusetts" to "New Hampshire."

*Which is every much a part of the regulation as the body of
the text. Long Island Lighting Company (Shoreham Nuclear power
Station (Unit 1), 28 NRC 275, 292 (1988).
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admitted for litigation whether there was a deficiency in the
scope of the exercise because the congregate care centers in
Massachusetts, which are to be staffed by the American Red Cross
(ARC) under the provisions of the Seabrook Plan for Massachusetts
Communities (SPMC), were not activated. The Licensing Board
excluded this contention on the grounds that such activity was
not reasonably achievable because ARC in Massachusetts was
refusing to participate at the request of the Governor of The
Commonwealth who was, at that time, seeking to preclude Seabrook
operation by any and every device available to him. 1In light of
that fact, the Licunsing Board held that (1) there is a
presumption that ARC would respond in a real energency, and (2)
that due to its decision to obey the wishee of the Governor that
it not participate in the exercise, activation of the congregate
gare centers was not reasonably achievable.

The Appeal Board quostionod‘ that ruling, but upheld the
decision on th2 ground that there would be little to be gained in
litigating a scope contention founded solely cn the declination
of ARC to participate in a response role which it traditionally
fulfille in light of this Commission's decision in the Shoreham

procesding.’

“Yhe Anpeal Board did nct reject the ruling as Petitioners
state in the Petition. I+ questioned it and went on to say that
the correctness was irrelevant for the other reason discussed in
the text hereinafter.

*Leng. Island Liaht (Shoreham Nuclear Power Station),
CLI~g7«5, 25 NRC 8B4, BB7~88 (1987).
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Both the Licensing Board's and the Appeal Board's reasoning

is sufficient to support the result reached.®

The Relief Afforded

The Intervenors' last complaint is that the Appeal Board
should have revoke. the outstanding Seabrook operating license in
light of its reversal of the Licensing Board's deteraination that
the exercise was adeguate in scope insofar as participation by
school administrators was concerned. 8Such & holding, according
to the Intervenors, dictatci a revocation of the license.
However, as the Appeal Board itself held, the sole remedy for a
minor scope deficiency, assuming one to exist, is to run a
partial remedial exercise, because in no circumstances can a

lack of appropriate scope per g¢ establish a fundamental flaw in

the plan.®

bIntervenors argue at page 7 of their petition that the
result should be reversed because allegedly a number of the
congregate care cenvers in Massachusetts exceed what Intervenors
characterize as the “"standard" for numbers of persons to be cared
for. FPrescinding from the mischaracterization of the matter, the
fact is that that issue is not one that would have been litigated
under this contention in any event.

"ALAR-94) at 26.

*ALAB-941 at 30 siting Long lsland Lighting Co. (Shoreham
Nuclear Power Station), CLI1-BB-11, 28 NRC 602, 604 (1988).
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CONCLUBION

The petition for review should be denied.

Respectfully submitted,

< :
Tﬁoraa ﬁj;?a??’lx.
l George b Lewvald

Kathryn Selleck Shea
Jeffrey P. Trout
Fopes & Gray
One International Place
Boston, MA 02110-2624
(617) 951-700¢
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Administrative Judr2 Ivan Smith

Chairman, Atomic safety and
Licensing Board

U.8. Nuclear Regulatory
Commission

East West Towers Building

4350 Fast West Highway

Bethesda, MD 20814

Administrative Judge Richard F,
Cole, Atomic Safety and
Licensing Board

V.8, Nuclear Regulatory
Commission

East West Towers Building

4350 Ezcst West Highway

Bethesda, MD 20814

Mr. Richard R. Donovan

Federal Emergency Management
Agency

Federal Regional Center

130 228th Btreet, S.W.

Bothell, WA 98B021-979¢

Rober: R. Plerce, Esquire

Atomic Safety and Licensing
Board

U.S. Nuclear Regulatory
Commission

East West Towers Building

4350 East West Highway

Bethesda, MD 20814

Adjudicatory File

Atomic Safety and Licensing
Board Panel Docket (2 copies)

U.8. Nuclear Regulatory
Commission

East West Towers Bulilding

4350 East West Highway

Bethesda, MD 20814

Administrative Judge Kenneth A.
McCollom

1107 West Knapp Street

Stillwater, OK 74075

H. Joseph Flynn, Esguire

Office of General Counsel

Federal Emergency Management
Agency

500 C Street, S.W.

Washington, DC 20472

Diane Curran, Esquire
Andrea C. Ferster, Esquire
Harmon, Curran & Tousley
Suite 430

2001 8§ Street, N.W,
Washington, DC 20009

John P. Arnold, Attorney General

George Dana Bisbee, Associate
Attorney General

Office of the Attorney General

25 Capitol Street

Concord, NH 03301-6397

Mitzi A. Young, Esquire

Edwin J. Reis, Esgquire

Office of the General Counsel

U.8. Nuclear Regulatory
Commission

One White Flint North, 15th F..

11555 Rockville Pike

Rockville, MD 20852



*Atomic Safety and Licensing
Appeal Panel

U.S. Nuclear Regulatory
Commission

Mail Stop EWW-529

Washington, DC 205585

Philip Ahrens, Esquire

Assistant Attorney General

Department of the Attorrney
General

Augusta, ME 04233

Paul McEfachern, Esjuire
Shaines & McEachern
Maplewood Avenue

P.O. Box 360
Portsmouth, NH 03801

*Senatcr Gordon J. Humphrey
U.S. Senate

Washington, DC 20510
(Attn: Tom Burack)

*Senator Gordon J. Humphrey
OCne Eagle Sguare, Suite 507
Concord, NH 03301

(Attn: Herb Boynton)

Ashod N. Amirian, Esquire
145 South Main Street
P.O. Box 38

Bradford, MA 01835

Gary W. Holmes, Esguire
Holmes & Ells

47 Winnacunnet Road
Hampton, NH 03842

Mr. Jack Dolan

Federal Emergency Management
Agency = Region I

J.W. McCormack Post Office &
Courthouse Building, Room 442

Boston, MA 02109

Robert A, backus, Esquire
Backus, Meyer & Sclomon
116 Lowell Street

P.O., Box 516

Manchester, NN 03105

Suzanne P. Egan, City Solicitor

Lagoulis, Hill-Whilton &
Rotendi

79 Gtate Street

Newauryport, MA 01950

Stephen 2. Jonas, Esquire
leslie Greer, Esquire

Matt'.«ew Brock, Esguire
Massachusetts Attorney General
One Ashburton Place

Roston, MA 02108

R. Scott Hill-Whilton, Esquire

Lagoulis, Hill«Whilton &
Rotondi

79 State Street

Newvburyport, MA 01950

Barbara J. faint Andre, Esquire
Kopelman and Paige, P.C.

101 Arch Street

Boston, MA 02110

Judith H. Mizner, Esquire
79 State Street, 2nd Floor
Newburyport, MA 01950

Marjorie Nordlinger, Esguire
Office of the General Counsel
One White Flint North

11555 Rockville Pike
Rockville, MD 20852



George lverson, Director

N.H, Office of Emergency Management
State House Office Park South

107 Pleasant Street

Concord, NH 033901




