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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Commission

In the Matter of
LONG ISLAND LIGHTING COMPANY Docket No. 50-322 = @& A

(S8horeham Nuclear Power Station,
Unit 1)
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LILCO'S OPPOSITION TO PETITIONERS' APPEAL
FROM THE LICENRING BOARD'S NOVEMBER 19 ORDER

1. Introduction
On December 5, 1990, Petitioners Shoreham-Wading River

Central School District and Scientiste and Engineers for Secure
Energy, Inc. svbmitted what they styled as a notice of appeal,
ostensibly filed "([p)ursuant to 10 C.F.R, § 2.714a," from the
Licensing Board's November 19, 1990 Memorandum and Order (Novem=
ber 19 Order) rejecting Petitioners' request for a restraining
order and other relief. Accompanying Petitioners' nrtice of
appeal was a six-page supporting brief (tcgether, the December 5
pleading).

Long Island Lighting Company (LILCO) opposes Petitioners'
December 5 pleading. Petitioners may not proceed under 10 C.F.R.

§ 2.714a, which pertains solely to appeals from Licensing Board
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decisions granting or denying petitions for intervention and
requests for hearing. What Petiticners actually are seeking here
is interlocutory review of the November 19 Order, but they have
not addressed -- much less satisfied -- th» standards for
obtaining such review under the Commission's Rules of Practice.

Moreover, even if Petitioner: ad satisfied the standards
for cbtaining iaterlocutory review, they have failed to demon~
strate that the Board's November 19 Order should be reversed. To
the contrary, the Poara's ruling that it did not have juris-
diction to consider Petitioners' request for a restraining order

and other relief is clearly correct,

11, Background
On November 9, 1990, Petitioners filed with the Licensing

Board established to rule on esix pending intervention petitions®
a "Motion for Restraining Order and Other Relief" (November 9
Motion), in which they requested the Board to issue an "imme-
diately effective order" that would have (1) enjoined

Commissioner Curtiss' imminent visit to the Shoreham facility

V' The Licensing Board, chaired by Judge Margulies, had been
appeinted on October 18, 1990 by the Chief Administrative Judge
of the Atomic Safety and Licensing Board Panel "pursuant to the
provisions of a Memorandum and Order issued by the Commission on
October 17, 1990." 55 Fed. Reg. 43,058 (Oct. 25, 1990). 1In its
October 17 ruling, Long Island Lighting Ca. (Shoreham Nuclear
Power Station, Unit 1), CLI-%90~08, 32 NRC . (Ooct., 17, 1990), the
Commission forwarded to the Board Petitioners' six hearing
requests, with instructions to review and resolve the reguests
consistent with the guidance the Commission had provided
concerning the applicability of the National Environmental Policy
Act to Shoreham's decommissioning.
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(scheduled for November 13), and (2) granted other, longer~term
relief.¥ petitioners filed their November § Motion after the
close of business on Friday, November 9, without giving prior
notice either to LILCO or the Licensing Board.
On November 12, 1990, LILCO filed its "Opposition to Emer~

gency Aspects of Motion for Restraining Order and Other Relief by

Petitioners for Intervention (November 12 Opposition). 1In its

Opposition, LILCO addressed only the "emergency" issues raised by
the November 9 Motion, as Commissioner Curtiss' visit to Shoreham

was scheduled for the following day. LILCO stated that the Board

should "summarily deny Petitioners' emergency request that this
Board enjoin Commissioner Curtiss' intended site visit tomor=-

row," arguing, inter alia, that (1) the Commissioner's visit was
not within the scope of the issues remanded to the Board by the
Commission in CLI-90-08, and (2) Petitioners had artificially

created a "pseudo-emergency situation" by waiting until the last
moment to seek the relief requested. November 12 Opposition at

2"3.

¢ Specifically, Petitioners sought a order from the Board (1)
restraining LILCO and interested persons not party to the Shore-
ham proceeding from meeting and communicating with any NRC
adjudicatory personnel; (2) requiring the restrained persons to
submit memoranda describing all Shoreham-related contacts they
had had with NRC adjudicatory personnel since July 14, 1989; (3)
requiring the restrained persons to provide Petitioners with
copies of certain Shoreham-related papers submitted to the
Commission after July 14, 1989; and (4) reguiring th. restrained
persons to provide Petitioners with 14 days notice o all upcom=-
igq m;etinqs between LILCO personnel and NRC personrel regarding
Shoreham,
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On the afternoon of November 12, counsel for Petitionr s
sent counsel for LILCO a telefaxed letter, in which counsel for
Petitioners related the results of.a phone conversation he had
had earlier that morning with the Licensing Board chairman,
Petiti.ners' counsel stated that the Board chairman had denied
Petitioners' request for an order restraining Commissioner
Curtiss' visit to Shoreham, on the basis that the motion was
"untimely."
On November 19, the Licensing Becard issued the order that is
the subject of the instant appeal. After relating the events
that had led the Board chairman the week before to deny as
untimely the request for an order prohibiting Commissioner
Curtiss' site visit the Board rejected the remainder of
Petitioners' request for relief "because of the patent lack of
jurisdiction of the subject matter." November 19 Order at 8. 1In
80 ruling, the Board noted that the
issues raised by Petitioners go far beyond
the authc ity delegated by the Commission to
the Board which was to review and resolve the
six petitions to intervene and to hold hear-
ings in regard to the subject amendments to
the Shoreham operating license.

November 19 Order at 9.

The Joard, recognizing that the "matter of assuring a fair
hearing is a requisite of all adjudicatory hearings," noted that
"it is within this Board's jurisdiction to afford due process to
parties appearing before it." Id, at $-10, But, the Board con=

tinued, "those issues that Petitioners raise are of another

sort." Id, at 10, Such issues "raise the guestion of whether the
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Licensee as well as the Commission and its staff are acting in
accordance with tne law and whether they should be enjoined to
comply." Id, The answer to that question, the Board observed,
would require the conduct of an "inquiry of & primary nature."
1d. The Commission, however, had not "delegated to the Board any
authority to conduct an independent inguiry of a type necessary
to satisfy Petitioners' request." ld, Given long-settled prin-
ciples of agency law establishing that the Board is a "sub-
ordinate body without plenary jurisdiction," the Board concluded
that the "relief Petitiovners seek is beyond the scope of our
authority." ld, at 11,

In denying Petitioners' November 9 Motion, the Board noted
that an “"unanswered question is why Petitioners fiied its peti~
tion for relief with this Board and not with the Commission, the
holder of plenary authority." llovember 19 Order at 11.¥ Explain-
ing why it ruled on the remainder of Petitioners' request without
awaiting responses from LILCO and the NRC Staff, the Board stated
that it was "done now . . . to avoid undue delay should

Petitioners seek to refile within the Commission." Id, at 8.

¥ In this regard, the Board pointed out that

[i)t would not appear that the conduct of the
Commission and staff complained of by Peti~
tioners would affect the proceedings before
the Commission any differently than that
before this Board, yet that forum was never
~hosen.

November 19 Order at 11.
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On December 5, 1990, Petitioners, ignoring the Board's
suggestion that they might refile their motion with the
Commission, instead submitted the instant appeal. As explained

below, it should be denied.

I11. Piscussion
Petitioners' appeal should be rejected. The Licensing Board

was correct in its conclusion that it lacked jurisdiction to
grant the relief that Petitioners have reguested.

Additionally, Petitioners have improvwerly invoked 10 C.F.R.
§ 2.714a in pursuing what they erroneously characterize as an
"appeal" of the Board's November 19 Order. 1In truth, the
December 5 pleading is an impermissible attempt to gain
interlocutory review of the Beard's November 19 Order and should
be dismissed outright on that basis. Petitioners' pleading being
misfiled, they have not even addressed -- much less attempted to
demonstrate that they satisfy -- the scandards for obtaining

directed certification under NRC practice.

A. The Board Correctly Concluded that the Relief

Petitioners advance three reasons why the Board's November
19 Order should be reversed. None are persuasive.

First, Petitioners take "strong issue" with the Board's
determination that, in order to act on Petitioners' request, it
would need first to conduct an "inquiry of a primary nature."

Decenber 5 pleading at 4. According to Petitioners, there is no
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need to conduct any such inguiry, and the relief requested is
"justified as a merely prophylactic measure to protect [Peti-
tioners), regardless of whether wrongdoing has previously occur-
red." J1d,

Petitioners cite no authority for the assertion that is~u-
an~e of a restraining order is appropriate in the absence of any
showing of improper communication between the NRC and LILCO. Nor
do Petitioners confront the important point made by the Board
that the "Commission and its staff communicate with licensees in
more than the single role as adjudicators." November 19 Order at
10. As the Board notes, the Commission is "responsible for the
agency's technical program in addition to adjudication," Jd.
Differentiating between these two fundamentally different types
of contacts in determining how to impose a restraining order
restricting Staff-LILCO communications would indeed require the
sort of "primary inquiry" that the Board properly concluded it
had no authority to conduct.

Second, Petitioners allege that the Board failed to make any
supporting findings of fact or reach any conclusions of law in
denying Petitioners' request that they be served all papers filed
by LILCO, the Long Island Power Authority (LIPA) and/or the New
York Power Authority (NYPA) with the NRC, and that they be given
at least 14 days notice of any meetings between the NRC and
LILCO, LIPA, and/or NYPA, December 5 pleading at 4-5. According
to Petitioners, this failure mandates that the November 19 Order

be set aside as "unlawful." Id., at 5.
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Petitioners have simply misread the Board's Order. A fair
reading of the Order inuicates that, in discussing its lack of
authority to grant the relief that Petitioners had requested, the
Board was referring to all the various elements of the requested
relief., For instance, in characterizing generally the relie.
that Petitioners were seeking, the Board stated that "[in
essence, . . . Petitioners' motion inextricably involves beahavior
of NRC officials with that of the Licensee," adding that, "[a)s a
consequence; Petitioners sesk to restrain any future violations
and to obtaln reports of contacts that may evidence any viclia-
tions." November 19 Order at 9. Plainly, the Board here had in
mind Petitioners' request that they be served with all papers
exchanged between LILCO and the Staff and that they be provided
advance notice of any scheduled meetings.

Finally, Petitioners complain that, after determining that
it lacked authority to act, the Board should have "certif(ied)
the guestion to the Commission for its determination pursuant to
10 C.F.R. § 2.718(1)." December 5 pleading at 5, Citing the
Commission's Statement of Policy on Conduct of Licensing Pro=
ceedings, CLI-B1-8, 13 NRC 452, 456 (1981), as authority, Peti=-
tioners assert that the Board's failure to so certify
"constituted an abuse of discretion." Id,

Petitioners err. In the fivst place, as the Statement of
Policy makes evident, the Board cannot plausibly be said to have

abused its discretion 'n declining to certify its ruling to the
Commission. 1In relevant part, the Statement of Policy prec- ides:
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B, Petitioners Are Pursuing an
1

In addition to being wrong on the merits, Petitioners'
December 5 pleading should be rejected as an improper attempt to
obtain interlocutory review of the Board's November 13 Order. As
shown below, Petitioners may not proceed under 10 C.F.R,

§ 2.714a, but, instead, must satisfy the standards for discre=-
tionary interlocutory review (j.,e., directed certification) under

§ 2.718., Petitioners rave not and cannot satisfy those

standards.

1. Petitioners Cannot Proceed
under 10 C.F.R., § 2.714a

In their December $ pleading, Pet.tioners assert that the

Conunission

has jurisdiction to review the Atomic Safety
and Licensing Board Panel's ("ASLBF") Order
of November 19, 1990 . . . pursuant to 10
C.F.R. § 2.714a(a) as "an order of the presi~-
ding officer or the atomic safety and licens-
ing board designated to rul# on petitions for
ioave to intervene and/or requests for hear-
ng."

December 5 pleading at 1-2.
Petitioners have badly misconsgt ued the meaning and purpose

of § 2.714a. As the section's plain language makes evident,?

¥ In relevant part, § 2.714a provides:

(a) Notwithstanding the provisions of
§ 2.730(f), an order cf the presiding officer
or the atomic safety and licensing board
{continued...)
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phia Electric Co, (Limerick Generating Station, Units 1 and 2),
19 NRC 1020, 1075 (1984); Texas Utilities Generating Co. (Coman=-
che Peak Steam Electric Station, Units 1 and 2), ALAB=621, 12 NRC
578, 579 (1980); Housten Lighting and Power Co., (Allens Creek
Nuclear Generating Station, Unit 1), ALAB~585, 11 NRC 469, 470
(1980) .

Thus, Petitioners cannot invoke § 2.714a to pursue an appeal
of the November 19 Order. Instead, Petitioners should have
requested directed certification of the Board's ruling pursuant
to 10 C.F.R. § 2.718 and then tried to demonstrate that their
request met the applicable standards for directed certification.

As shown below, however, even if Petitioners had pursued the

v (++..continued)

"immediate appellate examination of this res.. .." ALAB-896, 26
NRC at 29. The Appeal Boarda rejected the intervenors' attempt to
proceed under § 2.714a, stating:

It scarcely could be more obvious that the
provisions of 10 C,F.,R. 2.714a have no appli-
cation in the circumstances of this case. As
the single exception to the general proscrip-
tion against interlocutory appeals contained
elsewhere in the Commission's Rules of Prac-
tice, section 2.714a permits an appeal, on
certain limited and precisely defined ques-
tions, from an order on a petition for leave
to intervene in a proceeding. . . . The
Licensing Board ruling here under attack has
nothing at all to do with the grant or denial
of the . . . intervention petition -- which
was filed and acted upon many years ago.

Nor, as it happens, does the ruling bear upon
the [intervenors) right to participate in
this operating license proceeding. . . . 1In
short, the absolute condition precedent to
the resort to section 2.714a is simply not
present.

28 NRC at 20 (footnotes omitted).
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Firet, in their November 9 Motion, Petitioners do not claim
tha. 1 restraining order or any of the cther relief they request
is necessary to protect them from "immediate and serious irrep-

arable" injury. Rather, Petitioners state that such relief is

needed
to secure adherence to . . . the Commission's
X parte rules and . . , the Government in
the Sunshine Act, . . . (and) also . . . to
prote~t Petitioners' due process rights under
the Constitution and to . . . avoid the ap-

pearance of giving preferential treatment to

any person, losing complete independence or

impartiality, making a government decision

outside official channels and/or affecting

adversely the confidence of the public in the

integrity of the government.
November 9 Motion at 3. Even if these claims were true (and they
are not), Petitioners' concerns do not rise to the level of a
tr natened injury that is "immediate," "serious," or "irrep-
a.able." Petitioners themselves do not even allege as much.

Second, it is evident that Petitioners could not plausibly

argue that the Board's denial of their November 9 Motion has
affected the "basic structure" of the Shoreham in a "pervasive"
or "unusual" manner. To the contrary, the immediate practical
effect of the Board's ruling has been to maintain the status quo
with respect to the NRC Staff's practice in dealing with LILCO,

Petitioners, and other interested perscis such as LIPA and NYPA.



For the reasons given above, Petitioners' December & appeal

should be denied.

Hunton & Williams

707 Last Main Street
Richmond, Virginia 23219
(B04) 788-8200

DATED: December 19, 19%0

15
IV, Conclusion

Respectfully Sfizzyced,
/)-c /L./\""‘\

W. Taylor Reveley, III
Donald P. Irwin

David S. Harlow

Counsel for Long Island
Lighting Company
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