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A,  INTRODUCTION

Section 105¢(2) of the Atemic Energy Act of 1954, as amended, provides for
antitrust review of an application for an operating license if the Commission
determines that significant changes in the licensee's activities or proposed
activities have occurred subsequent to the previous construction permit review.
The Commission has delegated authority to make the "significant change”
determination with respect to nuclear reactors to the Director, Nffice of

Muclear Reactor Regulation,

The Commission in its recent Sumer1 decision suggested specific criteria to
be followed in making a significant change:

“The statute conterplates that the change or changes (1) have
occurred since th: previous antitrust review of the licensee(s);

(2) are reasonably attributable to the licensee(s) and (3) have
antitrust implications that would most likely warrant some Commission

remedy.,"

Based upon examination of the events that have transpired since the initial
antitrust review and issuance of tne waterford 3 construction permmit, it is
the staff's 2 conclusion that no “significant changes,” as described above,

have occurred subsequent to that time,
8., STRUCTURE OF THE ELECTRIC UTILITY INDUSTRY IN LOUISTANMA

There are five investor-owned electric utilities located fully or partially
in Louisiana. These are Central Louisiana Electric Company, Inc., with 2

1 11 wRC 817,324 (1980). See also 13 NRC 862 (1981)

2 The Antitrust Sections of the Antitrust and tconomic Analysis Branch and
the Office of the Executive Legal Director.



peak load of approximatelly 110C MW; Louisfana Power and Light Company (LP&L),

with a peak load of approximately 4900 M4; New Orleans Public Service Inc,
(NOPSI), with 2 peak load of approximately 1000 MW; Southwestern Electric Power
Company with a peak load of approximately 2300 MW; and Gulf States Utilities
Company with a peak load of approximately 5300 MW, These investor-owned
utilities nave extensive generation, transmission and distribution systems and
are strongly interconnected with each other and with other electric utilities
in bordering states. LP&L and NOPSI] are operating subsidiaries of the Middle
South Utilities, Inc. (MSU) holding company., Other operating subsidiaries of
MSU are Arkansas Power and Light Company, Arkansas-Missouri Power Company and
Mississippi Power and Light Ccmpany.

There are several rural electric cooperatives in Louisiana, many of which are
served from LPAL's Transmission system but contractually receive their power

supply from Cajun Electric Power Cooparative Inc. (formerly Louisiana flectric
Cooperative), a generation and transmission cooperative. Cajun has a peak
load of approximately 1000 MW and 230 MW of gas fired generation and two

recently completed 540 MW coal-fired generators.

Municipal electric utilities in Louisiana with electrical connections with

LP&L are as follows:3

Houma Light & Water Plant

Jonesville Light & Power Department
Minden Utilities System

Monroe Utilities Commission

Plagquemine City Light & later Department
Ruston Utilities System

vidalia Electric Department

Wwinnfield Utilities Department

. A listing of municipal electric utilities in Louisiana whose power

requirements are not supplied by LPA&L, along with their approximate peak
loads, self-generation and principal wholesale supplier is shown in 2ppendix 1,



3
The following municipal utilities are now considering or have considered
interconnecting with LPA&L:

Franklin Municipal Power Plant
Morgan City Municipal Power Plant
Natchitoches Light and Water Department

The following former municipal electric utilities which were interconnected
with LP&L have entered into agreements providing for the operation of their
systems by LPAL with an option of ultimate scquisition of the systems by LPS&L:

Lake Providence Electric Department
Thibodaux Municipal Light and Power Plant
Homer Light and \ater Plant

Rayville Light Plant

Jonesborro Power and Light Department

An application filed with the Securities and Exchange Commission by
Monroe Utilties Commission for a similar operating arrangement with LP&L
with «n option of ultimate acquisition is still under consideration by
that agency.

0f the bove municipals, Jonesville, Vidalia and Winnfield have minimal
generation of their own and purchase full requirements power from LPAL.
Although Minden has generation equal to about half of its peak load, it

also, until recently, purchased part of its power from LP&L under a full
requirements rate schedule, Minden now generates part of its power, purchases
some from Ruston and some from LP&L, The other municipals have generation in
excess of their peak 1oads.4 Essentially all of the municipal generation is
from relatively small oil or gas fired units,

The Electric Power Systems Association (ZPSA), a planning aroup, consisting
initially of the Cities of Alexandria, Homer, Houma, Jonesbore, LaFayvette,

4 Appendix 2 summarizes the approximate lcad, generation and type of service the

municipals have received in the past and are now presently receiving from LPLL,



Plaquemine, Rayne, Rayville, Ruston, Thibodaux and Monroe, was formed (about
1975) so that fts members could pool their resources in planning for their
future power needs, Since its formation, Monrce has withdrawn its membership
from EPSA, The electric systems of Rayville, Homer &nd Thibocaux and Jonecboro
are being operated by LP&L,

In elections on December 8, 1979, residents of six Louisiana cities voted to
dissolve EPSA which was merely a planning group and join the Louisiana Energy
and Power Authority (LEPA). Since that time four additional cities have
joined LEPA, The ten members are as follows:

Alexandria Winnfield
Houma Opelousas
Jonesville Plaguemine
Lafayette Rayne

New Roads - Morgan City

Authorization to form LEPA came in July of 1579 when Louisiana Governor

Edwin W. Edwards signed legislation allowing municipally owned electric
utilities to join together to finance and construct generating facilities,
Prior to that time, legislation permitted the cities to0 individually fom
Power Authorities thereby facilitating joint ownership of generating
facilities with investor owned utilities, However, this legisiation did not
enable the municipals and I0QUs to join together 10 finance and ~onstruct joint
facilities. The 1979 legislation paved the way for the group tu elect
officars, hire a general manager, and proceed with an engineering study cf
power supply alternatives. LEPA has henceforth found a coordinating partner
in Central Louisiana Zlectric Company (CLECO) and has reached agreement 10
purchase a 20% cwnership entitlement in CLECO's 530 MW Rodemacher fossil fired
plant. LEPA is also considering puilding transmission where existing
transmission is not available and possible construction of lignite fired

generation.



C. THE WATERFORD 3 ANTITRUST PROCEEDING

Louisiana Power and Light Company (LP&L) submitted its application for a
construction permit on December 31, 1970 and submitted antitrust information

as Amendment No. 2 on June 11, 1971, The Waterford 3 unit was scheduled for
operation im 1977, During the construction permit antitrust review, the
Attorney General furnished advice letters to the Commission on three different
occasions - August 18, 1972, March 30, 1973, and November 27, 1973, The first
advice letter recommended that no hearing was required if nine separate
commitments agreed to by LPAL were attached as conditions to the Waterford
license, The second advice letter stated that the Department of Justice had
learned that its interpretation of the license commitments differed fron that

of LP&L and that certain additional explanatory notes to the commitments would
be needed to avoid a hearing., At that point LP&L had not yet agreed to the
explanatory notes, The third advice letter indicated that the Department of
Justice was unable to come tc an understanding with LP&L and that the Department
was withdrawing its original no-hearing advice and was now recommending a hearing.

Tne Cepartment stated that it would not attempt to set forth in detail al)l of
its differences with LP&L. The Department stated that the Applicant would
have to agree to reserve sharing relief and either third party wheeling or
coordinated development and that the Applicant was adamant in its opposition
to wheeling, The Department stated:

“Since without wheeling, the smaller entities could not coordinate
generation capacity planning with each other, the only alternative
which would provide effective relief was coordinated development
between them and the Applicant.,”

Following the Federal Register Notice of the first advice letter, various
entities petitioned for hearing and leave to intervene on the basis that ths
nine commitinents agreed to by LP&L were inadequate, Petitions were receivad
from the Cities of Lafayette and Plaguemine, Louisiana (Cities), Cajun Electric
Power Cooperative, Inc, (Cajun), then called Louisiana Electric Cooperative,
Inc, (LEC), the Louisiana Municipal Association Utilities Group (LMAUG) and
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the Dow Chemical Group (Dow). The Commission established an Atomic Safety and
Licensing Soard (ASLB) with instruction to report tO the Commission on the

need for a hearing, The ASLB issued a Memorandum and Opinion on April 24, 1973
in which it concluded that there was no meeting of the ninds and hence no agree-
~ent among Justice and LP&L about the proposed license conditions and that the
conditions would not provide the relief the other parties asserted was needed,

The principal issue identified by the ASLS in April of 1973 was:

Whether Applicant alone or together with others had the ability to hinder

or prevent:

(1) smaller electric entities from achieving access to the benefits of
coordinated operation either among themselves or with Applicant or

other electric utilities;

(2) smaller electric entities from achieving access to the benefits of
economy of size of large electric generating units by coordinated
development either among themselves or with ipplicant or other

electric utilities,

The ASLB stated that all of the petitions for intervention should be granted

subject to the amendment of some of them with respect to certain deficiencies.

8y order of September 28, 1973, the Commission remanded the case to ASLB

for further proceedings with direction to the staff to use all appropriate

means to assist in the search for a voluntary solution, Thereafter, negotia-
the intervenors

tions were carried out among the staff, Justice, LP&L, anc
would be acceptabie

toward amending the LP&L license commitments in a way that
to all parties. After extensive negotiations and separate motions for summary
disposition - c.e by the staff and one by LP&L - agreement was reached by all

parties 2xcept the Cities.
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The ASLB, by order of June 20, 1974, ordered the Cities to show cause why the
reiief afforded by the negotiated license conditions would not be adequate,
After hearings on the "show cause" order, the ASLB suggested changes to the
proposed license conditions which it said would resolve the matter if LP&
accepted the changes. LP&L accepted the changes, and the Construction Pemit
CPPR-103 was issued on November 14, 1974 with license conditions as modified
by the ASLS,

Following issuance of the Construction Permit, the Department of Justice filed
an Exception to the ASLB modifications on the basis that the modifications
decreased the effectiveness of the license conditions previously agreed to by
the Department, Subsequently, an Atomic Safety and Licensing Appeal Roard
(ASLAB) considered the matter and suggested further license conditions changes
to which all parties agreed, CPPR-103 was then amended in accordance with
Decision ALAB-258 dated February 3, 1975.°

Briefly, the license conditions required LP&L to interconnect and share
reserves, provide emergency and maintenance power, purchase and sell unit and
deficiency power, transmit power over its transmission facilities, sell power
under its rate schedules, and offer unit power access in Waterford 3 and in
future nuclear units. For future nuclear units, an offer of ownership
participation would be reguired if joint action legislation was passed in the

state,
o EVENTS SUBSEQUENT TO WATERFORD CONSTPUCTION PERMIT REVIEW

Following the Waterford construction pemit review, several events have
occurred that have combined to decrease the availability and increase the
costs of the power supply sources of the municipal electric utilities in
Louisiana. This squeeze resulted in financial pressures on these munici=
palities to either raise their rates substantially to cover the costs of
up-grading their generation facilities and paying for the increased costs
of new power supply or enter into arrangements with LP&L for the operation
of their systems on a temporary or permanent dasis.

’ A copy of the amendment and the antitrust license conditions prior to the
amendment are attached herewith as Appendix 3.
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During the construction permit antitrust review, the intervenors, NRC staff
and the Department of Justice believed that power supply options should be
opened up to those electric utilities in Louisiana that were not large enough
to individually construct their own generation or transmission facilities,
Access to econumically-sized nuclear units, to transmission service, and to
other coordinating services such ac emergency and maintenance powier was
believed to be essential in allowing these smal]l utilities %o develop an
economic power supply. At that time, little emphasis was placed on full
requirement or partial requirement wholesale service because it was reasonably
priced and was already available to those electric utilities that wanted it,
Staff is unaware of any instances in which LP%&l had refused to provide such
wholesale service,

Following the construction permit review, wholesale service, particularly
partial requirement service, became very important when natural gas, on which
many of the smaller utilities depended for firing their generating units, was
curtailed, At the same time, the price of light weight fuel 0il, which served
as an alternative to the natural gas, climbed rapidly following the 1973 oil
embargo by the OPEC cartel. LP&L was also impacted by the shortage of natural
gas and oil, but to a lesser extent than the smaller electric utilities because
of its greater diversificaticn of fuel supply sources and its more efficient
aenerating units,

Moreover, after 1973, labor and equipment costs escalated rapidly. As a
result of the rapidly increasing fuel costs and construction costs, the incre-
mental cost of power became significantly higher than the system average cost
of power. Thus, whereas the incremental cost of power may have appeared
attractive as compared to system average (wholesale power) cost in 1974 when
the Waterford construction permit was issued, the reverse was true a few years
later.

The events discussed above form the framework against which LP&L's activities

vis a vis its smaller competitors will be measured in the following analysis,
These changes in the market place have occurred as a result of market forces

which were beyond LP&L's control, Similarly, decisions made by LP&L's competitors
during the review period to deal with the changes reflect their determinations

and were beyond LP&L's control, The following discussion should be considered

in that context.
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generating entity by registered mail dated August 27, 1975.9 None of the
municipal or cooperative electric utilities chose to purchase unit nower
from Waterford,

Staff is unaware of any analysis by the municipals or cooperatives as to
whether ownership participation in St, Rosalie would have been an economic
option, In staff's opinion, it is unlikely that such an analysis wes ever
made as the cancellation of St, Rosalie occurred at about the same time as
joint legislation was passed, As to River Bend10 only Cajun in Louisiana

(and Sam Rayburn Dam Electric Conperative in Texas) chose to participate.
Thus, it is unlikely that the other municipals or cooperatives would have
chosen to participate in St, Rosalie if it had not been cancelled. Therefore,
the cancellation had no direct effect on the economic viability of the co-
operatives or municipals.

2e

kholesale Service By LP&L

In 1970, LP&L entered into an agreement with Louisiana Electric Cooperative,
Inc. (LEC) (now Cajun Electric Power Cooperative, Inc.) to serve the delivery
points of Cajun's distribution cooperatives under Rate Schedule ReA-ga,ll
This provided for firm full-requirement service to Cjun's distribution
cooperatives for a contract period of ten years. This wholesale service was
to be replaced effective May 29, 1980 by an interconnection agreement between

LP&L and Cajun.12 The interconnection agreement contains five service schedules

10

11
12

See Appendix 7 attached of LP&L's answer, page 3-8, in response to NRC
Regulatory Guide 9.3,

River Bend is a nuclear plant in Louisiana being constructed by Gulf States
Utilities, St, Rosalie was to be a larger plant than River Rend (1164 My
versus 934 MW) with possibly a later starting time of about one year such
that the costs per MW of the two units would presumably have been comparabls,
See Appendix 9 for first page of the agreement with LEC and Schedule REA-RAZ,

See Appendix 10,
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providing for Emergency Assistance, Supplemental Power, Surplus Power, Economy
Energy and Transmission Service.

When this interconnection agreement went into effect, Cajun ceased to receive
firm wholesale power from LP&L., Cajun has added additional generation and has
become self sufficient in its generation needs and will use the interconnection
agreement only for coordination services such as emergency and maintenance
backup, transmission service to its distribution cooperatives and for occasions]
power purchases or sales as required to balance out its generation shortages or
excesses from time-to-time,

The discontinuance of firm wholesale system requirement power from LP&L was
not as detrimental to Cajun as to municipal systems in Louisiana. This is
because Cajun is of sufficient size that it has been able to plan and construct
large scale base load generating units of its own and has transmission arrange-
ments with Gulf States Utilities to deliver this power to its members. Cajun's

ability to plan and build large units is exemplified by its two recently completed

540 MW coal fired units and a third 540 MW unit planned for later operation,
Still, it was alleged that when the first two units were to go into service,
Cajun's wholesale cost would doubTe.13

”

This is not unexpected because when a municipal or cooperative electric systenm
first enters the generation supply business its costs reflect the higher
investment and interest costs of today as compared to the lower embedded

costs of previous years enjoyed by an electric utility that has been in the
dusiness for several years, Over the long term, the costs for the municipal
or cooperative electric system is expected to approach those of the utility
that has been in business for some time as the latter's proportion of embedded
costs decrease,

13 See Appendix 11, December 20, 1978 letter to Mr, John 0'Lezry, Deputy

Secretary, Department of Energy from Dalton L. Knight, Vice President,
National Rural Electric Cooperative Association.



The costs of @ municipal or cooperative system may even bacome lower in the

long term as compared to an investor owned utility because of the former's
non-profit type of operation,

At the time of the construction permit antitrust revi»w for Waterford 3, LP&L
provided various power supply services to municipal electric utilities as
summarized in Appendix 2, It provided full requirements service to municipal
electric utilties under its rate schedule LPU-?.15 For municipals with
minimal amounts of self-generation, LP&L provided full requiresment service
under its rate schedule LPU-7 and attached rider.16 This rider gave credit
for self-generation up to 1 MW, provided that the generation was kept in
operable condition and was only operated during periods of emergency or as
requested by LP&L.

At the time of the construction permit antitrust review, municipals
interconrected with LP&L with self-generation in excess of their peak
demand requirements, could obtain emergency assistance under LP&L's
rate schedule EAS-Z’.17

18 to sell it
wholesale power under LP&L's rate schedule LPU-7, This type of power was made

In 1975, LP&L entered into an agreement with the City of Minden

available to Minden even though Minden did not take full requirement service
from LP&L. A minimum charge based on 540 kwh per kw of demand assured that the
service would be taken at a high load factor., Although the contract was to run
through June 1, 1980, it was withdrawn on May 15, 1979 and replaced by an inter-
connection agreement resulting in a tripling of Minden's wholesale power

Costs; "

i See Appendix 12.

16 See Appendix 13 for Rider Schedule 1,

37 See Appendix 14,

18 See Appendix 15,

19 Telephune contact with personnel at the Federal Energy Regulatory

Commission, The reasons for the replacement were not known,
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Following the completion of tha Waterford construction pemit antitrust review
in February of 1975, LP&L entered into interconnection agreements with the Cities
of Ruston and Monroe, and the Towns of Rayville, Homer, and Lake Providencé.zo
Since providec under the interconnection agreements differed substantially from
the firm wholesale service provided to Minden under the LPU-7 rate schedule, The

interconnection agreementsz1

contained seven service schedules providing for
Emergency Assistance, Reserve Capacity, Supplemental Power, Surplus Power,
Economy Power, Long Term Transmission Service and Short Term Transmission
Service. The service schedules do not provide for fimm system requirement

power at average system cost as did the Minden agreement,

In a proceeding before the Federal Energy Regulatory Commission (FERC) it
was alleged that LP&L would not sell firm base load power on an average
system cost basis to the City of Monroe.22 Also, a consultant's report23
to Monroe states that service only under the interconnecton agreement would
be provided, and a letter to the Department of Energy alleges that LP&L
would no longer furnish wholesale power to electric cooperatives after
1979.24 Staff notes that although LP&L apparently would not voluntarily
provide such service, it was required to in at least one instance by the

Federal Energy Regulatory Commission.25

e e N N S R T et

20 The agreements with Homer, Lake Providence and Rayville have since been

cancelled as LP&L is now operating these systems with an option to
purchase the systems, Similarly, LP&L is presently operating the
Monroe system under an emergency operating agreement and has
applied to the Securities and Exchance Commission for permanent
operation with an option to purchase that system,

21 See Appendix 16,

2 Page 5 of June 8, 1978 complaint by Concerned Citizens Against Power
Monopoly filed before the FERC in Docket No, EL-78-30. See Appendix 17,

23 Page 18 of October 4, 1976 report by Ford, Bacon & Davis, See Appendix 18,

24 See Appendix 11,

25

Order dated Cecember 11, 1981, in Docket Nos. ER-81-457 and EL-81-13.
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The interconnection agreements described proviously provide for sales only
at incremental cost on a non-firm basis, In its filing with the Federal

Power Commission, now the FERC, LP&L described this latter type of power
as follows:

"SERVICE SCHEDULE "C", "Supplemental Power" provides supplemental
power to either party desiring to purchase supplemental power and
energy from the other when the supplying party has such power and
energy available, which contracts for such POwer and energy in
accordance with the termms of this Agreement,”

In addition to a monthly demand charge, the Interconnection Agreement contains
an energy charge as follows:

"The rate for energy shall be the greater of the following:

(a) 6.0 mills per kilowatt-hour per month for all energy delivered, or
(b) (the incremental cost per kwh of fossil fuel) plus & mills per kwh
times 1.06,"

Service based on this type of incremental cost is not economical for base load
power, In particular, it is noted that the rate is based on the cost of
fossil fuel, nuclear power is not considered in deriving the rate,

Staff understands that Counsel for LP&L has taken the position at
FERC that the Waterford 3 antitrust license conditions prohibit the
sale of wholesale power at average system cost, In support of this
contention, antitrust license condition number 3 has been cited:

(3) The Applicant will purchase (when needed) or sell (when available)
"unit power" or "deficiency power" at mutually agreed upon
delivery points on or adjacent to its transmission system from
or to any entity engaging in or proposing to engage in electric

26 See Appendix 19 showing August 18, 1976 letter from W. C. Montgomery,

Director or Rates and Research to ¥enneth F, Plumb,
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generation and/or bulk power puchases at the cost (including a
reasonable return) of new power supply, as distinquished from
average system cost, when such transaction would serve to :
reduce the overall cost of new bulk power supply for itself and
the other participant to the transaction, (Emphasis added)

However, antitrust license condition number 6 states:

(6) The applicant will enter into arrangements mutually agreed upon
for the sale of power and energy uncer its effective [rate
schedule] tariffs to any entity that owns an electric di<tribution
system and has or may feasibly have a physical interconnection
within the State of Louisiana. In connection with such arrange-
ments, the applicant shall not be required to construct facilities
which will be of no demonstrable present or future benefit to
the applicant,

Although Ticense conditions (6) does not state that the sales would be at

average system cost rather than incremental cost, it is noted that:

(a) license condition (6) provides an additional and different
type of service than license condition (3), and

(b) LP&L's effective rate schedule for sales to distribution
systems, i.e,, LPU-7, was hased on system average costs at
the time of the construction pemit review,

Thus, staff does not believe that wholesale power at average system cost
is inconsistent with the Waterford 3 antitrust license conditions, if
FERC finds such a rate is appropriate,

Many self-generating entities have been hit with high fuel costs before they
were able to plan and construct new base load generaton, These factors were
brought out in a memorandum to the mayor of the City of Monroe from Mr, Brown,
the Chaiman of the Energy Committee, In summarizing a consultant's report,
Mr. Brown notes:

"Fuel cost is our present problem, The technology of nuclear and
coal utilization mentioned is beyond our financial capacity.
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"The analysis in this paragraph of joint participation does not
sound nopeful. The time element as stated by Ford, Bacon & Davis és
ten (10) years. This would throw it totally out of the picture.”

Similarly, as LEPA was being formed, Jonesboro Mayor Richard Zuber recommended
to city voters the sale of the Jonesboro electrical system to LP&L after
concluding that LEPA would have saved the city utility five or six years
previously but that it was too late then - citing Jonesboro's high rates
resulting from excrbitant fuel expenses,

In 1975, entities with minimal generation received wholesale power from
LPEL under rate schedule LPU-7, An attached rider to ilhe schedule gave
them a credit for their own generation for those months during which the
generation was not operated as well as for those months when it was
operated at the request of LP&L during times of emergency. The rider
contains the following clause:

"Applicable to Rate Schedule LPU-7 when Customer owns and maintains

in operating condition generatiﬁg equipment that can be operated at

any time.“30

The Rider to LPU-7 containing the above clause had been in effect since 1964,
Until recently, LP&L never enforced the clause regarding maintaining the
equipment in operating condition. Lately, LP&L cancelled the Rider credit
on those units that were not in operating condition until those units are
put back into operating condition and requested retroactive charges from
1969 to 1979.31 Whether LP&L, in acting to terminate the Rider credit

29 See Appendix 21,

0 See Appendix 13 attached, Emergency Plant Operations, Rider Schedule 1

to Rate Schedule LPU-7.

31 See September 13, 1979 letters from LP&L to the Mayors of the Towns of
Vidalia, Jonesville, and Winnfield, Appendix 22.

32 Telephone conversation with personnel of the Federai Energy Regulatory
Commission,
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with respect to these units, was acting in a reasonable manner has been
resolved by settlement or litigation at FERC. Staff understands32 that
LP&L has settled with Vidalia for half the back charges, has replaced

its LPU-7 type service to Jonesboro with an interconnection agreement
based on incremental rates, and filed to replace its LPU-7 type

service to Winnfield with a similar interconnection agreement, The latter

was contested at the Federal Energy Regulatory Commission (FERC) and
fter

extensive litigation led to an order by FERC to provide wholesale service
at fully allocated costs.33

Although LP&L's withdrawal and attempted withdrawal of wholesale power
at average system cost has impacted adversely, at least temporarily, on
municipal and cooperative systems in the arca, staff does not consider this

action as meeting the Commission's criteria for a significant change determina-
tion, Staff considers that the present Waterford 3 antitrust license conditions

require LP&L to provide wholesale service and that the establishment of the
appropriate rates thereof is under the Jurisdiction of the Federal Energy
Regulatory Commission (FERC),

taff believes that any remedy addressing the rates for firm wholesale
service can more appropriately be resolved as in the case of Winnfield
before the Federal Energy Regulatory Commission (FERC), Similarly, in
Opinion Ne. 57, the FERC rejected the proposal of Florida Power and
Light to limit the availability of fim wholesale requirements to certain
named and existing customers. That opinion was upheld in Opinion 57-A.34
Another restriction on fim wholesale power availability was resolved by
FERC in Central Vermont Public Service Corporation by an order issued

Telephone conversation with personnel of the Federal Energy Regqulatory
Commission,

33 Order dated Devember 11, 1981 in Docket MNos. ER 81-457 and EL B81-13.

3% Issued October 4, 1979 in Docket Nos. ER-78-19 (Phase 1) and E2-72-81.

$ See Appendix 29,
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January 26, 1981 in Docket No. EL 80-5.35 Staff believes that the issue
of firm wholesale power from LP&L is similar to the above cases,

3. Acquisition of Municipal Electric Utilities

Subsequent to the Waterford 3 construction permit review, LP&L has executed
Operating Aareements with the option of ultimate acquisition36 of the
electric facilities with the Towns of Jonesboro, Lake Providence, Homer,

37 LPALL is alsoc operating the electric system of the
38

Thibodaux, and Rayville,
City of Monroe under an Emergency Interim Agreement™™ and has applied to the
Securities and Exchange Commission for permission to enter into a permanent

(perating Agreement with the option of purchasing that system,

Staff is unaware of any organized opposition to LP&L's takeover of Jonesboro,
Lake Providence, Homer, Thibodaux, or Rayville. In answer39 to a staff

questinn regarding any organized opposition to these arrangements, LP&L's

reply indicated that the voters of the towns heavily favored the arrangements.
However, there has been considerable controversy regarding the proposed takecver
of Monroe's electric utility system by LP&L, Although the citizerns voted
approximately 7 to 1 to enter into the Operating ﬂgreement,do there have

been complaints by “Concerned Citizens Against Power Monopoly" filed

41 and the Securities ana

-

before the Federal Energy Regulatory Commission
Exchange Commission, 2 It is understood that these complaints have not
been resolved as yet,

36 See Appendix 13 for example of Securities and Exchange Commission
notice and copy of the agreement with the Town of Homer,

2 LP&L response p. A-6 to NRC Regulatory Guide 9,3 and informal staff
inquiry to Securities and Exchange Commission.

38

See Appendix 24.

39 5. 7 of December 5, 1978 letter to the NRC from Mr. D. L. Aswell of
LP&L, See Appendix 25,

40 P, 8 of December 5, 1978 letter to NRC from Mr, D. L. Aswell of LP&L,
41 Complaint dated June 8, 1978, Docket EL-78-30, attached as Appendix 17,

42 Protest dated May 15, 1978, Docket No., 70-5147, attached as Appendix 2¢.
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A letter from the Department o7 Energy requested the NRC to consider, among
other things, the changed fuel situation, the apparent refusal by LP&L to-
sell partial requirements firm power and the lease-purchase agreements of
LP&L with its municipal competitors., The letter stated:

“In light of both MRC's previous experience concerning the competitive
relationships among Louisiana electric utilities and its ongoing OL
antitrust reviews concerning LP&L and MP&L'AS separate investigation
by DOE would be unnecessarily duplicative,”
As discussed previously, documentation indicates that the reason Monroe
desired to sell its system was (1) high fuel costs, (2) unavailability
from LP&L oF wholesale for resale service at average system costs, (3)
the length of time before other sources of economic base load power would
be available and (4) recommendation by consultants that Monroe sell its
faciltities and (5) a vote by the citizens of Monroe in excess of seven to

one in favor of the sale,

While the purchase of municipal electric systems by LP&L may have potential
antitiust implicaticns, in a broad legal analysis, the staff helieves that these
purchases approved by the citizenry and the Securities and Exchange Comnission
are not significant within the NRC's jurisdiction as described on page one

supra.

4, Louisiana Electric Power Association

The emergence of the Louisiana Electric Power Association (LEPA), after state
legislative action in 1979, has opened up opporturities for municipal electric

9 Letter dated July 19, 1979 to Joseph M. Hendrie from John F, 0'Leary.
2e Appendix 27.
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utilities in Louisiana to jointly plan and construct their own power supply
resources, Although LEPA was toc late to save some municipals such as Jones-
boro from acquisition by LP&L, the organization appears to now be viable and
growing, It has recently acquired additional members, is acquiring ownership
participation in large base load generation facilities, and is exchanging
power among its members using the transmissicn facilities of LP&L and others,
Staff discussion with the General Manager of LEPA indicates that although
there are still some problems to be worked out with LP&L regarding its trans-
mission service schedules, particularly the scheduling of power transfers,
that LP&L's wholesale power costs are rapidly approaching those available to
the cities from other sources (primarily because the expiration of some of
LP&L's low cost gas contacts). The above factors reinforce staff's belief
that the changes that have occurred since the CP antitrust review regarding
LP&L's purchases and wholesale power policies are not significant under

the Commission's criteria,

E. SUMMARY AND CONCLUSIONS

At the time of the Waterford construction permit antitrust reviews, LPR&L was
furaishing wholesale power at system average cost to municipals and coopera-
tives having minimal or no self-generation, Those municipals having
self-generation were looking forward to future economic base load generation
from nuclear and other large generating units in which they planned tc obtain
access from LP&L or through coordination service: supplied by LPAL. The
license conditions neqotiated by the parties and accepted by the ASLB con-
tained provisions for access to nuclear generation, coordination services,
and wholesale power services from LPA&L.

Following the construction permit review of Waterford 3, the municipals

and cooperatives declined unit power purchases from \aterford and pursued
instead interconnecticn and coordination arrangements with LP&L, The inter-
connection contracts provided for power only on a non-firm basis at LP&L's
incremental cost of fossil fuel, Meanwhile the fuel situation worsened

such that operation of oil fired municipal generation became uneconomical
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and alternatives for future generation were too distant in the future to be
of immediate advantage., Therefore, many of the self-generating municipals,
faced with higher fuel costs and rising labor and equipment costs required
to maintain their systems, entered into agreements for immediate operation
and ultimate purchase of their systems by LP&L,

The cooperative and municipals with minimal self-generation faired better,
Cajun centinued to receive its power requirements at LP&L's system average
cost. Vidalia, Winnfield, and Jonesborc continued to receive their full
requirements at LP&L's system average cost and in addition received some
credit for generation which was not running, Minden received some baseload
power at LP&L's system average cost.

Recently, LP&L has 1) withdrawn the firm wholesale power from the cooperatives
and from !Minden, 2) ceased to provide credit to Vidalia, Winnfield and Jonesboro
for their inoperable generation, and 3) requested retroactive payments from
these entities dating back to 1969. The effect of these actions was to
dramatically increase the operating cost of these utilities with the resulting
pressures to enter into agreements with LP4L to operate their systems,

The above factors have made the provisions of wholesale for resale power to
full and partial requirement customers of importance to their survival to a
degree that did not exist during the time of the Waterford construction pemit
review, This is evidenced by LP&L's purchase of several municipal systems
caused in part by their high production costs as compared to direct service by
LP&L,

With respect to the purchases by LP&L, staff believes that these purchases,
approved by the citizenry and the Securities and Exchange Commission, do
not provide a basis for concluding that a significant change has occurred
since the construction pemit review, The staff also believes that the
questions dealing with fim wholesale service at average system cost can
more appropriately be resolved before the Federal Energy Regulatory
Commission. Similar wholesale disputes invelving LP&L were resolved before
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that agency in Docket No, EL 20-5, in combined Docket Nos, ER-81-457 and
EL-81-13, and in combined Docket Nos FR-78-19 (Phase 1) and ER-78-81,
Further, the unavailability of fim wholesale power at average system

cost from LP&L has becn counter-balanced since the CP antitrust review by
the emergence of the Cajur Electric Power Cooperative and the Louisiana
Energy and Power Authority., These joint acticn agencies have the potential
of increasfng competition in the area of bulk power supply by expanding the
opportunities available to cooperatives end municipals to work together
independently of LP&L in establishing economic power supplies, For these
reasons, the changes that have occurred since the construction permit
antitrust review are not significant in the contex of 1N5¢c of the Atomic
Energy Act, as amended, and do not warrant action by the Nuclear Regulatory

L]

Commission.
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