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On December 13, 1990, Intervenors' counsel reached the
undersigned counsel for Licensee (who was away from his office),
indicated that Intervenors needed more time to file their
response to the Licensee s Written Presentation, and asked if
Licensee would agree. When Licensee's counsel asked how lengthy
an extension was sought and on what basis, Intervenors' counsel
said seven days and identified the four bases specified in
paragraphs 2-5 of the subsequently filed "Intervenors' Motion for
Extension of Time to File Response to Licensee's Written
Presentation" (the "Extension Motion"). Licensee's counsel
advised him that Licensee opposed the extension because the
stated bases did not justify an extension, Licensee g counsel
suggested that Intervenore file a written motion, stating

Licensee's oppoeition. Under the circumstances, it is not clear
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to Licensee's counsel why, in addition to filing a written motion
by telecopy on the same day, Intervenors' counsel proceeded to
discuss the matter with the Presiding Officer by telephone
resulting in an oral grant of the requested extension by the
Presiding Officer before Licensee could respond to the written
motion.

The Extension Motion indicates that the Presiding
Officer stated that the Licensee may move for reconsideration ot
the grented extension.

For the reasons briefly stated below, Licensee
continues to believe that Intervenors have not provided
sufficient justification for the requested extension and that it
was requested in untimely fashion a scant two bueinese days prior
to the required filing date for Intervenors' rebuttal.
Nevertheless, under these particular circumstances, including the
immediacy of the original filing date (December 17), Licensee has
decideda not to reqguest reconsiderstion of the Presiding Officer's
cral grant. However, Licensee will strenuously oppose any
additional extension (should one be requested) for the stated
reasons.

Intervenors first argue that they "cannot know exactly
what points require a response," since the Presiding Officer has

not ruled on their motion to strike. This basis is untenable.

Unless and until a Presiding Officer rules otherwise, a party

must either assume that an opponent's filing is valid or take the

risk of not responding to what it considere to be invalid. A
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party cannot create a self-imposed delay in meeting a required
filing date simply by filing a motion to strike. Otherwise a
party could simply wait until the eve of a filing date to file a
motion to strike and then plead excusable delay in not filing a
pleading (and even repeat the process thereafter). Moreover, if
Intervencrs believed they required an expedited decision by the
Presiding Officer in order to prepare their rebuttal, they should
have requested such expedition in their motion to strike.
Intervenors did not do so. Licensee filed its response to the
motion on December 6, four days before its due date. The lack of
ary early ruling on such motion to strike is due entirely to
Intervenore’' own actions, and they should not be able to rely on
their r.n dereliction. Thie is particularly true in light of the
frivolous nature of the motion to strike, as explained in
Licensee 's response of December 6.

Intervenors then refer to their receipt of an
incomplete version of Regulatory Guide 10.5 from the NRC Staff.
That document was mailed to Intervenors by the NRC Staff on
November 14. The Table of Contents (page iii) reflects that the
document has at least 23 pages. Intervenors did not reqguest a
comple.® copy from the NRC Staff until December 11. If that
document was important to Intervenors' rebuttal, there was no
Justification for waiting until a few days before the rebuttal
was due to reqguest a copy from the NRC Staff. Again, Intervenors
cannot rely upon a self-inflicted delay in order to justify an

extension in a filing date.



Next, Intervenors refer to a "controversy' with
Licensee over production of a translation of a portion of the
Seehare article, and enclose & copy of a contemporaneous
(December 13) letter to Licensee s counsel on this subject.
Irtervenors’' letter of December 13 contains many statements and
assertions (g£.9., the alleged existence of a "serious question"
concerning when Dr. Morris had available a copy of the article
and of a "substantial dispute" about the validity of the use of
the article) which are simply irrelevant to the question of
whether Intervenors have & basis for requesting & delay in the
filing of their rebuttal, 1/ As specified in the Scheduling
Order (November 21, 1950) submitted by the parties jointly and
issuad by the Presiding Officer at their request, Licensee had
agreed to provide upon reguest by Intervenors, "a copy of an
authority referenced by Licensee or its witnesses not available
in a reputable scientific library or a Federal Depository
Library ...." (emphasis added). By letter of November 23, 19890,
Intervenose ' counsel requested a copy of the three "documents"
referenced in Licensee s Exhibit 3, at page 7, lines 11«12, which
were "an abstract and the referenced part of the Seehars article,

including an English translation," that Dr. Morris had "before

d/ Intervenors may decide to argue these collateral matters in
their pleadings, as they have in the past, rather than
focueing on substance. Whether or not those arguments are
relevant or material to the substantive matters to be
‘etermined by the Presiding Officer, they should not he
permitted to cloud the requirement to meet filing deadlines
for pleadings.






presentation. Licensee would not have initially agreed to such
extension, if it had been aware that Intervenors could simply
decide subseguently that they still did not have enough time and
reguest an extension on that basis. Having initially obtained an
extension agreed upon in good faith by Licensee, it was
Intervenors’' obligation to prepare their rebuttal within the
allotted time.

Not only does the additional 7<day extension continue,
for ancther week, the existing cloud cast on Licensee's
activities under the licenses, but changee in schedule affect the
planning of Licensee and ite counsel, who were relying upon
receiving Intervenors' rebuttal on December 18.

For all of the above reasons, the Presiding Officer
should reject any furthe~ request for extensions by Intervenors.
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