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Eor: The Commission .

From: John F. Cordes, Jr.
Solicitor

Subiect: LITIGATION REPORT - 1994 - 03

City of Holyoke Gas & Electric Department v. HRC, No. 92-1287
(D.C. Cir., Mar. 21, 1994)

On March 21, the court of appeals dismissed this lawsuit at
petitioner's request. Petitioner had been challenging the NRC
decision in 1992 to allow transfer of Seabrook's operating
license to Northeast Utilities Service Company. Petitioner was
prepared to argue that the NRC mishandled the antitrust aspects
of the transfer. See Litigation Report 1992-14, SECY-92-253.
Shortly after filing suit, however, petitioner obtained an order
from the court of appeals holding proceedings in abeyance while
petitioner tried to work out a settlement of its concerns with
Northeast Utilities.

After filing a series of status reports with the court stating
simply that settlement negotiations were proceeding, petitioner
in February moved to dismiss its petition. Petitioner did not
report the outcome of its negotiations but presumably concluded
them satisfactorily.

! Contact: Marjorie S. Nordlinger
504-1616

Youno v. NRC, Civ. No. JFM-93-1809 (D. Md., March 29, 1994)
|

y This lawsuit by a former NRC employee alleged violations of
' federal laws (the Rehabilitation Act and Title VII of the Civil !

Rights Act) prohibiting certain forms of discrimination in |

employment. The NRC, the Merit Systems Protection Board and the-
Equal Employment Opportunity Commission each rejected

| petitioner's. claims. She then filed a pro se lawsuit in federal
district court in Baltimore.

NOTE: TO BE MADE PUBLICLY AVAILABLE }
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On March 29 the district court (Motz, J.) entered summary
judgment for the NRC. The district judge found no evidence of
unlawful discrimination in the record.

Contact: J. Bradley Fewell
504-1569

Cpmeo Diaanostic Centre v. Brown, Civ. No. 94-30036-F (D. Mass.,
Mar. 17, 1994)

This lawsuit began in small claims court in Massachusetts. See
Litigation Report 1993-16, SECY-93-301. Plaintiff brought suit
against an individual NRC employee and sought damages arising out
of an NRC inspection of plaintiff's facility. Working with the
United States Attorney's office we removed the case to federal
court and substituted the United States as defendant on the
ground that our employee had been acting within the scope of his
employment in all his dealings with plaintiff. After removal we
moved to dismiss the lawsuit for failure to meet the
prerequisites of the Federal Tort Claims Act.

On March 17 the district court (Ponsor, J.) granted the
government's motion to dismiss and entered judgment against
plaintiff. The court found no merit to plaintiff's conc]usory
assertion that the NRC employee was acting outside the scope of
his employment at the time of the NRC inspection. On March 23
the court denied plaintiff's motion to vacate the judgment.
Contact: Daryl M. Shapiro

504-1631
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City of Holvoke Gas & Electric Department v. NRC, No. 92-1287

(D.C. Cir., Mar. 21, 1994)-
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FOR THE DISTRICT OF COLUMBIA circuli

N o. September Term,19
92-1287 93

8City of Holyoke Gas & Electric Department, Ourto A p

Petitioner gg
v. Ran g

U.S. Nuclear Regulatory Commission D
and the United States of America,

Respondents
!

!

!

|O R D E R

Upon consideration of Petitioner's unopposed motion to dismiss !
the petition for review pursuant to Federal Rule of Appellate
Procedure 42 (b), it is

ORDERED that the aforesaid motion is granted and the petition i

1for review is dismissed.

The Clerk is directed to transmit to respondent a certified
copy of this order in lieu of a formal mandate. j

!

FOR THE COURT:
RON GARVIN, CLERK

[ '

s. y
d C0 J

By: Stephen contee, Deputy Clerk

A True copy:
Test: Po Carvin

. urt of Appggg( t s

"nDf'2&c(|{|UC':|"
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IN THE ITNTTED STATES DISTRICT COURT
FOP THE DTATRICT OF MARYLAND

*YvonHB YOUNC *
* Civil No. JFM-93-1809v.
e

NUCLEAR REGULATORY COMMISSION, **

*
et al.-

stone

MEMORANDUM

Yvonne Young, a former employee of the Nuclear Regulatory

Commission ("NRC"), has filed this action asserting that her
1

i removal from federal service violated the Rehabilitation Act of
1973 and Title VII of the Civil Rights Act of 1964.' Defendants

filed a motion for sumnary judgment to which plaintif f hashave

renponded.

Plaintif f vac ecployed as a project manager at the NRC. On

January 31, 1992 the NRC proposed that she be removed from

federal service for unacooptable performance. On February 19,

1992 plaintiff objected in writing to hor propocod removal. On

March 9, 1992 the NRC issued a decision adverse to plaintiff and
_ ordered that she be removed from federal swrvice as of March 11,

( 1992. Plaintiff appealed that decision to the Merit Systems

{ Protection Board ("MSPB").
J A transcribed hearing was held before the MSPB on Juns 3,
|

1992. Three representatives of the NRC testified at the hearing.
f

Plaintiff and another witness Called by plaintiff testified at ,

iPlaintiff is appearing pro se in this action. .However, ;i
.

she vac reprocented by an attorney during.the hearing held before -

an administrative judga of the Merit Systems Protection Board at
whioh a full and complete factual record was established. .

'

j

i
___
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the hoaring. On June 26, 1992 the administrative judge issued a

written opinion affirning the decision e* the NRC to renove'

,

| plaintiff. Plaintiff filed a petition for review of the

administrative judge's deciolon by tho full MSPB. on Novan.har
i

i 23, 1992 this petition was danied. Thercatter, plaintiff

petitioned the Equal opportunity commission (accoc") for reviev
,

of the KSPB's decision, on May 13, 1993, after a da n2vs review

of the record, the EEOC concurred in the decision of the MSPB

|
that plaintiff's renoval was not discriminatory. Flaintiff then

flied this action.
I hava conducted a de novn review of the record and find

that tho ennelusions of the MSPD and the EEoc that plaintiff's

removal from federal nervice was not discriminatory are amply

supported by the record and are, in fact, correct. The written

I decisions of the MGPB and the EEoc are analytically cound and
.

i ractually accurate and no useful purpoce would be served by my

merely restating what they have already said.2 Suffice it to say

that the record unequivocally establishes that after having been

issued a Performance improvement Requirement Memorandum giving _

her 120 days to improve her perfornance, plaintift failed to
,

perform acceptable work on three separate projects that were
_

2 The only legal issue on which the administrative judge or
the MSPB and the EBOC arguably differed was on plaintiff's
reprisal claim. The administrative judge had ruled against

| plaintiff nn the alternative grounds that she had failed to prove
I a ErlmA facie casa of reprisal and that, assuming that she had

dono so, the NEC had established a legLtimate, nondiscriminatory
reason for its doelsion to remove her. The EEOC affirmed only on -

the latter two of thnse grounds.. I agree with the EEoc on this ,

f point. .

2
.

,-
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assigned to her. Timothy Johnson of the NRC who assigned these

projects to plaintif f provided detailed testimony concerning the

inadoquacy of her performance on them. San Transcript of Hearing

held before Administrative Tudge Elizabeth Bogle, at 17-54.

Plaintiff has never contradicted this testimony, and it is clear
i

from it that the Rnc clearly had Icgitimate reasons to find that
t

plaintiff's performance was unneceptable and warranted her

removal from federal service.

Plaintiff assertt two claims under the Rehabilitation Act of,

1 1973. The first of these clains, based upon her heart condition,
,

! falls because she has not presented evidence to snow that tnis
I

condition substantially impairr, any major life activity as

required to establish a claim under the Act. Her second clain,

based upon the contention that she was perceived as having a

nental impairment, fails because there is no evidence that the |

officials of the NRC knew of tha psychiatrist's report allegedly

giving rice to this perception.
l

A separate order lo boing entered herewith granting

defendants' motion and entering sunnary judgment on their behalf.
'

l

e

-
!

t' wb'Ah4Dato: /r)!M i y 119 s
' ' f. Fredericy Mots ;

/ United State District Judge
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IN THE UNITED STATES DISTRICT COURT;
FOR THE DISTRICT OF MARYLANDI

_

-i
t' *
i YVONNE YOUNG

*

v. * Civil No. J W.-93-1809
e

NUCLEAR RECULATORY COMMISSION,*
*et al.

' *a***

| ORDER

l

| reasons stated in the memorandum ontored herein, itror the

d is this 29th day of March 1994

ORDERED

1. Defendants' notion for sumnary judgment is granted; and

2. Judgnent is entered in favor of defendants againut |

plaintiff.'

'
|

k 3 -(,'

! JTFrederick Moyz
/ United States District Judge

I |
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ATTACHMENT -
Cameo Diaonostic Centre v. Brown, Civ. No. 94-30036-F (D.

Mass., Mar. 17, 1994)
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IN THE UNITED STATES DISTRICT COURT
N FOR THE DISTRICT OF MASSACHUSETTS ' d,. 'J

2 a *n -

.

EO DIAGNOSTIC CENTRE, INC. .
.

*Plaintiff, )
d )
R v. ) Civil Action No.
9 ) 94-3003G-F

)
KEITH BROWN ).

g'4 N Defendant.

g .

MOTION TO DIBMISS

The defendant the United States of America, pursuant to Rule

12 (b) (1) of the Federal Rules of Civil Procedure, moves to

hdismisstheplaintiff'scomplaint. The defendant has submitted a%

a
memorandum of law in support of this motion.

In accordance with Local Rule 7.1, the undersigned Assistant

U. S. Attorney states that sha has discussed this motion with the

pro se plaintiff, but was unable to resolve the issues.

Respectfully submitted,

\ DONALD X. STERN
United States Attorney

-% KAREN L. COOUWIN '

$ % Assistant U.S. Attorney
* 1550 Main Street {g

Dated: March 1, 1994 Springfield, MA 01103 !
*

,

A CERTIFICATE OF SERVICE

b This is to certify that a copy of the foregoing has been
,

h served by first class mail on this date to Cameo Diagnostic
Centre, Inc., 155 Maple Street, Springfi ld, 0 5.

g d/tjpt< / .

Karen L. Goodwin
'~

. l Assistant U.S. Attorney
h I

d
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| March 22, 1994 '

-

. .

t.

Mr. Robert J . Smith, Jr. , ' Clerk ~
-

Office of the Clerk
United States District Court
United States Courthouse
1550 Main Street
Springfield, MA . 01103 '

Dear Yx. Smith, *

For want of a better phrase there is some funny business
connected with caso no. 94-30036-7ZH7.

I just received " Judgement In A Civil Case" signed by your
Deputy Clerk. The Decision by Court is of course totally
fictitious-- there having been neither a trial or hearingof any kind. There are further mind bo
handling of the matter by your office.ggling defects in the

-

I write to request that appropriate steps be taken to rescind
the two documents dated 3/17/94 and 3/18/94 on the basisthat Plaintiff has a constitutional right to be heard by aj udge with the defendant testifying under oath. i

I
I

This 10 after all what America is all about.

h f|{,$ h.b64 &4 A-'

Y y truly yours ,' 'we w& /k21*'"4 d, ''.
gead, okaa' euukYM /M'- u' ( % ..:.,ui

k [// M ! Odd 1$4.
.

Paul J. osenbaum
,

*
.
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