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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

Docket Nos. 50-498 OL
50-499 OL

HOUSTON LIGHTING & POWER
COMPANY, ET AL.

(Scuth Texas Project,
Units 1 and 2)

October 18, 1982

APPLICANTS' REPLY TO PROPOSED FINDINGS OF FACT
AND CONCLUSIONS OF LAW SUBMITTED BY THE OTHER PARTIES

In reply to the proposed findings of fact and conclu-
sions of law submitted by other parties, Applicants propose
that, in addition to the findings proposed by Applicants on
August 6, 1982, the Board also adopt the following findings
to address the additional arguments and differing positions
presented by CCANP and the NRC Staff.l/

Board's Evaluation of Submittals by the Parties

R-I. General Matters

1. Proposed findings of facts and conclusions of law
were submitted by Applicants, CCANP (CCANP FOF) and the NRC
staff (Staff FOF) on August 6, September 20 and October 4,
1982, respectively, and reply findings were submitted by
Applicants on October 18. The filings of Applicants and the

Staff differed in format and, to some extent, in emphasis,

1/ This additional filing by Applicants is in the form of
a supplement to the proposed Partial Initial Decision
submitted by Applicants on August 6, 1982. Accordingly,
all references within this filing to other parts,
sections or paragraphs of this Decision refer to the
equivalent portion of the August 6 submittal, or if
preceded by the letter "R" to the equivalent portion of
this reply.



but both were generally in accord as to substance and both

2/

reflected the extensive record in this proceeding. We

have chosen to follow in this Partial Initial Decision the
proposed findings and conclusions of the Applicants since it
is our belief that their filings tended generally to be more
complete and to conform more closely to the entire record.z/
Unlike our discussion below of the filings of CCANP, we do
not find it necessary to explain our choice between the
proposals of the Applicants and the Staff in any greater
detail.

' We have rejected CCANP's proposed findings of fact

and conclusions of law for a number of reasons. The bulk of

CCANP's filing (CCANP FOF, §§ 1, 3-8) consists of CCANP's
identification of characteristics that it labels "qualities

of character" (e.g., Id., ¢ 1.13) and its attempt to

2/ To the extent that there were some differences between
the findings proposed by the Staff and Applicants, our
adoption of the Applicants' proposed findings suffi-
ciently reflects our resolution of such differences
without the need for any further discussion.

3/ For example, although such matters are not central to
our Decision, we have noted a few instances in which
our reading of the record differs from findings pro-
posed by the Staff FOF: the concrete verification
program found that there were no voids in the concrete
(compare Staff FOF, at 37 with App. Ex. 5 at 19);
backfill procedures adequately described the end-
process testing and need to continue compaction until
adequate density was achieved (compare Staff FOF, at
133, ¢ 158 and at 135, ¢ 161 with Pettersson et al.,
£f. Tr. 5796, at 11-12; Wilson and Kirkland, ff. 7%r.
2697, at 11-12); and Applicants did adequately explain
how it was determined that voids might exist in lift 8
(compare Staff FOF, at 156, ¢ 201 with Tr. 5235-37
(Frazar)).



demonstrate that HL&P did not possess such "qualities." As
we explain at some length in Part R-II below, CCANP's dis-

cussion utterly ignores the true determinants of corporate

character which were discussed at length in the legal memo-
4/
randa filed with the Board and properly applied in the

filings of both the Applicants and the Staff. Although
CCANP's "qualities" did not provide the true basis upon
which character is to be judged, since they are not wholly
irrelevant to the broader question of whether HL&P possesses
the necessary "managerial competence and character" referred
to in Issues A-D, we have dealt with them at some length in
Part R-II. As we there show, consideration of those "quali-
ties" did not in any way affect the affirmative findings we
have reached on t basis of our application of the appro-
priate factors.

N Another portion of CCANP's filing (CCANP FOF,
§ 2), sought tc discredit the conclusions of the Staff's
witnesses that HL&P's past deficiencies did not mean that
HL&P lacked the necessary competence and character. CCANP
would have us use the Staff's testimony as to the facts and
the Staff's criteria, but disregard the Staff's conclusions
because, allegedly, the Staff could not explain or justify

its conclusions, its reasoning in prefiled testimony was

Applicants' MNMemorandum of Law on Issues Concerning
Competence and Character (May 2, 1981); NRC Staff
Memorandum on Standards For Evaluating I[lanagerial
Competence and Corporate Character (May 6, 1981);
CCANP Brief on "Character" (May 5, 1981); Citizens
for Equitable Utilities Prehearing Brief (May 6,
1981).




irrational, and its witnesses lacked experience in reaching
such conclusions. As discussed in Part R-III below, CCANP's
arguments are without merit and we find the virtually unani-
mous testimony of the Staff's witnesses that HL&P possesses
the necessary character and competence to be both amply
supported and highly persuasive.

4. Finally, CCANP's filing contained its proposed
findings on Issues A-E (CCANP FOF, Part III) and on part of
a single contention (Id., Part IV) and its conclusions of
law (Id., Part V). As we discuss in Part R-IV, below, since
CCANP's proposed findings of fact in its Parts I and II
dealt only with HL&P's conduct without regard to corrective
actions, CCANP attempted to provide support only for its
position on Issue A. As to that Issue we have found CCANP's
proposed findings and arguments unpersuasive. In essence,
CCANP has chosen to proceed on the assumption that its views
on Issue A would prevail and has provided no support for
reaching a negative conclusion under Issues B-L. We have
found nothing in its filing that would persuade us to rule
against Applicants on those remaining issues. As we point
out in Part R-IV, its two-paragraph proposed finding on a
portion of Contention l1.7e is also unpersuasive. Finally,
CCANP's proposed conclusions of lav also fail in light of
their mistaken view of both the facts and the law.

S. Before proceeding to our detailed explication of
the foregoing matters, we wish to discuss briefly both the

problems created by the limited scope of CCANP's filing and



some of the general defects we found in its proposed findings
which caused us to give its filing little weight.

6. As noted above, CCANP chose to devote its entire
filing to its views concerning the dispositive nature of
HL&P's record of compliance, without regard to corrective
actions, i.e., Issue A. It thus proposed no findings as to
the appropriateness or adequacy of the actions taken by HL&P
to correct identified deficiencies in its quality program,
improve its QA/QC program, provide assurance of future
compliance with NRC requirements, et-. It assumed that
character "is irremedial (sic) ablsent a change in ownership
of the corporation" (Id., ¢ 10.3.1), that the Board of
Directors lacked character for not firing the leadership or
issuing orders (Id., 4 1.3.2) and that there is no record
upon which to judge the technical competence of Bechtel and
Ebasco (Id., ¥ 10.3.3). We judge those--at best--conclusory
£indings on Issue B to be frivolous. CCANP takes the
pisition that its finding on Issues A and B compel a neg-
aéive finding on Issues C and D (Id., ¥4 11.1 and 12.1) and
thus proposed no findings as to such components of those
latter issues as HL&P's planned organization for operation
of the STP or the current QA/QC organizations of HL&P,
Bechtel and Ebasco. Finally, CCANP did not chose to file
proposed findings under Issue E as to the extensive record
dealing with the adequacy of the in-place concrete and soils

or the extensive program concerning welds. Instead CCANP



attempted to discredit the testimony in the record because
some deficiencies may not have been reported (Id., ¢ 13.3),
the NRC did not seek to interview all former QC inspectors
(Id., 9y 13.4, 13.5), an inspector might be afraid to
incriminate himself (Id., 4 13.6), defects found in re-
examination of welds meant to CCANP only that the original
inspectors were afraid to report deficiencies (Id., ¢

13.7), and, in CCANP's view, the Board is being asked to
speculate concerning a matter--in-place condition of struc-
tures--that must be considered indeterminate (Id., 4% 13.8
and 13.9). We deal with these views below, but we must
emphasize that CCANP's failure to file proposed findings on
a substantial portion of the record dealing with key aspects
of Issues B-E have left us in the dark concerning CCANP's
position on thcse matters. Both because these issues arose
out of the Commission's Order and because of their innate
importance we have reviewed the record with great care and
reached detailed judgments on such matters. Since CCANP did
not choose to refute the proposed findings of the Applicants
on such matteres, it failed to provide us with a basis for
choosing between the Applicants' position and CCANP's hidden
disagreement, if one there be. We are confident that our
judgments are amply supported by the record, even without
the exercise of dealing with an explicitly stated differing
viewpoint. We emphasized to CCANP that it should focus in
its findings on those issues it considered most significant

(Memorandum and Order, August 19, 1982), and both at the



sy

hearing (Tr. 10,660-€C4) and in a subsequent conference call
when CCANP requested more time to submit its findirnas we
urged CCANP to assure itself it had sufficient time to do
so. Its failure to submit findings on much of the record is
a matter on which we need not dwell further, but which will
be an important factor to be considered by the Appeal Board
if CCANP were to seek to file exceptions on any matter
encompassed in Issues A-E as to which it failed to file any
proposed findings.é/

Te Even more disturbing, however, is CCANP's failure
to submit any proposed findings on its own contentions,
except for the finding on part of Contention 1l.7e discussed
below. CCANP states that no findings are offered for Con-
tentions 1, 2, 3, 4, 5, 6, 7a, 7b, 7c and 7d§/because of
their relative unimportance in light of the larger issues
(CCANP FOF, ¢ 14.1) and that findings on Contentions 8a
through 8d and Contention 2 "would also not contribute
materially to the record" (Id., ¥ 14.3). 1In light of this
position, we find it inexplicable that CCANP did not request
permission to withdraw its contentions early eno':gh to
relieve the other parties of the burden of filiné proposed
findings on matters that CCANP was no longer urging as

important to the decision. Although our detailed review of

the record also leads us to conclude that the contentions

5/ See note 9, infra.

6/ CCANP's references to these Contentions are obviously
references to subcontentions under its admitted Conten-
tion 1.



are not significant, we have made findings thereon in order
to dispose of them clearly on their merits. However, we
additionally find that CCANP has, in effect, abandoned or
withdrawn the contentions,Z/ and that CCANP is in default
with respect to its obligation to file proposed findings on
such contentions. Although we do not rest any part of this
Decision on CCANP's abandonment of its contentions or its
default,g/such actions by CCANP again constitute an impor-
tant factor to be taken into account by the Avpeal Board if
CCANP attempts to file any exception based on our disposi-

8/

tion of its contentions.

1/ In addition we should note that with respect to
many of its contentions we seriously question
whether CCANP has met its burden of going forward.
Not only did CCANP present no witnesses, but its
cross-examination on testimony relating to most
contentions was sparse and unfocused and, although
we granted CCANP much leeway in introducing exhibits
through witnesses for Applicants and the NRC Staff,
it failed to relate the vast bulk thereof to any
contention.

8/ Under 10 CFR § 2.754(b), we are granted discretion
with respect to finding CCANP in default for failiing
to file appropriate proposed findings of fact and
conclusions of law and with respect to imposing any
sanctions for such default. See, e.g., Consumers
Power Company (Midland Units 1 and 2), ALAB-123,
& AEC 331, 5%2-3 (1973); Boston Edison Compan
(Pilgrim Nuclear Power Station, Unit 1), LBP-74-57, 8
AEC 176, 177 (1974). For reasons stated above, we find

that such default exists but do not deem it necessacry
to impose any sanctions at the trial level.

9/ The Appeal Board has taken "failure [to file pro-
e posed findings! into consideration in ruling upon
exceptions filed by that party." Midland, supra,
6 AEC at 333. A party who fails to file ap-
propriate findings and conclusions "may thus waive
its rights of appeal on some issues." Omaha Public
Power District (Fort Calhoun Station), LBP-73-24,
6 AEC 591, 594 (1973).




8. As to the reasons why we have given CCANP's filing
little weight, we discuss below at some length CCANP's
failure to appreciate and apply the appropriate factors that
can be derived from pertinent precedents in judging corp-
orate character and the most prominent errors made by CCANP
in seeking to justify its views as to the "qualities" of
character it discusses. Since we cannot attempt, in this
already lengthy decision, to discuss every deficiency in
CCANP's filinglg/we should point out some that were general

and pervasive. In order to present a coherent picture of

HL&P's actions regarding STP--from which its character and

10/ We have also noted that CCANP cited a number of extra-
record publications that are not directly related to
the issues in this proceeding. See, e.g., CCANP FOF,
Yy 1.1, 1.34, 3.3, 10.3.1. While it might be proper
for us to take official notice of certain generally
accepted texts and scientific or technical facts, the
Commissions' regulations require that such matters be
brought to the attention of the parties so that they
may be given an opportunity to contravene such facts.
10 CFR § 2.743(i). By raising such matters for the
first time in its findings, after close of the record,
CCANP failed to allow for such an opportunity. We are
especially reluctant to rely on such facts in this case
because CCANP's description oif these publications may
not be accurate. For example, it cites a magazine
article for the proposition that che risks of a catastrophic
nuclear plant accident and a nuclear weapon are comparable.
CCANP FOF, ¢4 1.34. The article actually states that
the consequences of the two events are "fundamentally
different" and that the "gravest conceivable accident
to a nuclear reactor is far less destructive." Fetter

and Tsipis, Catastrophic Releases of Radioactivity,
244 Sci. Am. 4 (1981). 1In any event, CCANP's fxn&ings
do not rely on such publications for any material

matter. Accordingly, we do not rule on the propriety
of such CCANP citations.
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managerial competence could fairly be judged--both the

Applicants and the Staff painstakingly discussed the speci-

fic time-frames (e.g., pre-Investigation 79-19; the period

covered by 79-19; post 79-19) during which non-conformances

or other events took place. CCANP instead often chose to
ignore time frames and to lump together a group of unrelated
events which took place over a wide period of timell/
(without discussion of intervening events), thus giving the
misleading impression that the events were related or consti-
tuted a pattern of behavior. Perhaps even more serious are
the many instances in which CCANP cites the record out of
context,lz/discusses a portion of “he record while ignoring
other directly pertinent portions,lé/makes generalized
attacks based on a very limited number of events,li/and
relies upcn inapposite references.lé/ Although we can
appreciate a party's desire to present its reading of the
record in a manner that supports its position, when we find
that its filing both distorts and fails to take into account
pertinent portions of the record we inevitably attribute

less credibility to the entire pleading.

11/ See, e.g., R, %Y 32, 37, 39, 51, infra.
12/ See, e.g., R, %Y 22, 33, 34, 45, infra.
13/ See, e.g., R, %Y 34, 49, 67, infra.
14/ see, e.g., R, %% 24, 25, 26, 30, infra.
15/ See, e.g., R, %% 35, 39, 72, infra.
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R-II. CCANP's Assessment of
Corporate Character

e Introduction

9. In Section 1 of its proposed findings CCANP at-
tempts to justify as the attributes which should be used in
measuring corporate character "the qualities of foresight,
judgment, perception, resolve, integrity and values." CCANP
FOF, 4 1.46. It does so through a simplistic discussion
unsupported by reference to law, regulations, or precedents
in either judicial or administrative decisions.lﬁ/CCANP
perhaps seeks to .xcuse its lack of discussion of the legal
questions involved by alleging that this proceeding "is the
first in which an applicant's character has been speci-
fically raised." 1d., ¢ 1.48. Whether or not such state-
ment is made accurate by excluding the NRC decisions dealing
with character because the subject was not "specifically
raised" in an issue or contenVion,ll/it does not justify
ignoring the ample teachings ¢ ierning the pertinent

attributes of character that can be derived from precederts

at the NRC, other Federal agencies and judicial decisions.

16/ 1Indeed, even though CCANP cites extra-record texts on
managerial competence, (CCANP FOF, 4 3.3) neither are
its six qualities purported to be derived from such
sources.

17/ The precedents have obviously cdealt with "character"
urider other names. E.g., in Virginia Electric Power
Co. (North Anna Nuclear Power Station, Units 1 and 2)
LBP-77-68, 6 NRC 1127 (1977), one issue considered by
the Licensing Board was whether the applicant possessed
the necessary commitment and technical qualifications
to operate units safely and in compliance with appli-
cable requirements. Id. at 1135.
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These were fully discussed in the memoranda of law filed by
Applicants (May 2, 1981) and the WRC Staff (May 6, 1981),
anc n the Staff's proposed opinion (Staff FOF, at 12-28);
anc he relevant NRC precedents were succinctly referred to
in the portion of Applicants' proposed findings that we have
adopted in 49 333-34 of this Decision. We consider the
factors there listed tc be those that are truly central to a
determination of "managerial competence and character,"
which, as we have explained, we consider difficult to ad-
cdress separately in practice.

10. Regardless of CCANP's lack of legal support or
rationale for the six "qualities" that it has identifiedlg/
and regardless of our view that all of them are not truly
relevant to character per se, we do not consider them to be
wholly irrelevant to an evaluation of the combined concepts
of "managerial competence and character." Moreover, CCANP
utilized its evaluation of these six "qualities" in Sections
3-8 of its proposed findings as the mechanism for its dis-

cussion of selected portions of the record; and we believe

it appropriate to express our assessment of those views.

18/ 1t is interesting to note that CCANP did ot dee. e
o "qualities" to be sufficiently important to bring
to our attention when it filed the "CCANP Brief on
Character" on May 5, 1981. The failure of CCANP to
raise this theory of the case in timely fashion would
alone justify our rejection of it at this time. Troxel
Manuf. Co. v. Schwinn Bicycle Co., 489 F.2d 968 (6th
Cir. 1973), cert. denied 416 U.S. 939 (1974); Jacobson
v. Rose, 592 F.2d 515 (9th Cir. 1978); Wealdon Corp.
v. Schwey, 482 F.2d 550 (5th Cir. 1973); Rosenbloom v.
Adams, Scott & Conway, Inc., 521 F. Supp. 372 (S.D.N.Y.
1981).
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Accordingly in the subsequent sections of this Decision we
will address those portions of CCANP's proposed findings.
B. Foresight

1l. The first quality of character addressed by CCANP
it has designated "foresight, which it defines in terms of
"whether strategies and d=:ailed plans are developed which
are designed to achieve objectives and avoid foreseeable
problems." CCANP FOF, ¢ 3.1. It is obviously difficult to
assess, based on hindsight, whether there was & reasonable
exercise of foresight because of the problem in determining
what facts were known to the decisionmaker at a particular
time or what plans and strategies were formulated then.
CCANP proposed findings based on its interpretation of
several factors affecting construction projects generally
and STP in particular, asserting that HL&P should have made
special plans to address these factors, but failed to do so.
CCANP made no attempt to address in a more general sense
whether HL&P made plans to achieve objectives and avoid
problems it foresaw. In the findings of fact below, we
address the principal examples CCANP cites as failures to
avoid foreseeable problems and explain the basis for our
conclusion that the record does not support CCANP's position.
Thereafter, we address the issue somewhat more generally,
showing that HL&P did develop strategies to achieve objec-

tives and avoid foreseeable problems.
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12. The first CCANP example of a "problem"™ that HLAP
ghould have planned for is high personnel turnover.lg/CCANP
cites Staff investigative findings and testimony to the
effect that there was high turnover in personnel, asserting
without record support that there were "no visible HL&P
measures to compensate for the worst effects." 1Id., ¢ 3.9.
In fact the record shows that "there is high tuinover in
the industry. . . . It's just the nature of construction."”
Tr. 9543 (Phillips). The record also shows that measures
were taken to discourage turnover in craft positions. E.g.,
Tr. 9542 (Taylor). Moreover, although CCANP implies that
training of personnel was inadequate in light of such person-
nel turnover (CCANP FOF, ¢ 3.5), the record shows that an
extensive training program was implemented at the outset of
the Project and that personnel were required to be properly
trained before performing safety related work. Broom and
Vurpillat, ff. Tr. 3646, at 21-22; Tr. 3193-94 (Goldberq);
Tr. 4258-63 (Vurpillat). This CC2ANP example is not borne
out by the record.

20/
13. The other principal example cited by CCANP is an

alleged failure "to compensate for the limited experience of

[Brown & Root], Tr. 1336-27, in spite of knowa deficiencies

19/ CCANP's record citations make clear its focus is turn-
over in lower level positions. Testimony and cross-
examination devoted greater attention to turnover of
management personnel; we discuss this subject at ¢ 29.

20/ CCANP also makes a passing reference to intimidation
and harassment, which we deal with at R, 49 46-52,
infra.



in past [Brown & Root] quality of work. Tr. 2121." CCANP

FOF, ¢ 3.9. There is however, no record support for the
proposition that there were "known deficiencies in past
[Brown & Root] quality of work." At the transcript page
cited by CCANP, Mr. Oprea merely stated that there had been
citations of ..oncompliance at the two other Brown & Root
nuclear construction jobs. The record is clear, as the
Board itself knows, that there have been some citations of
noncompliance at every nuclea: construction site. See,
342, Moreover, the only measure CCANP asserts should have
been taken was to compensate for Brown & Root's lack of
experience by hiring experienced HL&P personnel. CCANP FOF,
¥ 3.9. However, the primary remedy for any inadequacies in
Brown & Root's experience would have been adding experienced
people to the Brown & Root staff. Tr. 1599-1600 (Amaral):;
Tr. 2522-24 (Goldberg). HL&P did obtain charges to Brown &
Root personnel assignments to improve performance at STP.
Oprea et al., ff. Tr. 1505, at 41 (Oprea); Broom and
Vurpillat, {f. T-. 3646, at 50-52. 1In addition, the record
shows +7 .- HL&P did attempt to hire personnel with nuclear
experience but had limited success in the early stages of
the Project. See ¢Y 25, 31. CCANP emphasizes the relative
inexperience of HL&P's first and second QA managers. CCANP
FOF, 99 3.9. Both did have less experience than subsequently
recommended by HL&P's consultant, Mr. Amaral, but their
respective appointments do not reflect adversely on HL&P's

character or managerial competence. Both men are degreed,
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registered professional engineers. Goldberg and Fraza K
Tr. 906, at 15 (Frazar); Tr. 3220 (Frazar); Tr. 5675=77
(Barker). The first HL&P QA Manager, Mr. Barker, had ¢
years prior experience in nuclear engineering and construc-
tion, including his work on modifications to the nuclear
ship, U.S. Savannah, and design and fabrication of equipment
for the research ri::actor at Texas A&M University. Tr. 567
(Barker). He alsc had experience as a QA supervisor for the
H.B. Zachry Company, developing QA manuals for the proposed
Aguirre nuclear plant. Tr. 5676-77 (Barker). Thus he was
not a novice in the nuclear field nor was he new to nuclear
QA. In this context it should be noted that Appendix B to
10 CFR Part 50 was adopted in June, 1970, so no QA Manager
being appointed in 1973 could have been expected to have
substantial experience with its implementation. 35 Fed.
Reg. 10,499 (1970). The second QA Manager, Mr. Frazar,
joired HL&P after 5 years of industrial experience as a
chemical engineer. Mr. Frazar supplemented his education

and experience with inter alia, active participation in the

Edison Electric Institute QA Task Force, in which QA

managers from various nuclear utilities met to share experi-
ences and attendance at seminars on QA. Tr. 3222 (Frazar).
He was appointed Manager of the QA department after 4 years
in HL&P QA. Goldberg and Frazar, ff. Tr. 906, at 15 (Frazar).
His appointment was thus based on a significant HL&P oppor-

tunity to observe his job performance. Although HL&P
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witnesses, and indeed Mr. Frazar himself, testified that his
experience upon appointment was less than HL&P now considers
desirable (Y 350; Tr. 1444-45, 1467-68 (Jordan)), Mr. Frazar
also testified that his level of experience was comparable
to that of personnel being appointed QA managers at other
nuclear utilities. Tr., 3231 (Frazar).

14. The foregoing CCANP "examples" all go to aspects
of the Project that have undergone crange over the past few
years. In 1980-81 HL&P acquired the services of highly
experienced QA professionals as QA Manager and Project QA
Manager. ¢ 125. 1In 1981 construction of STP was halted and
thereafter a new Constructor (Ebasco) was appointed. Staff
Ex. 131, at 9; Goldberg et al., ff. Tr. 10403, at 5-7.
CCANP's pooposed findings regarding foresight contain a
number of other .attacks upon HL&P's performance, séme with
no record support, and all without explanation of their
relevance to the foresight criterion. See CCANP FOF, 949
3.11, 3.12. For example, despite CCANP's assertion that
HL&P's consultant found HL&P "not commited [sic] to quality
first" (CCANP FOF, § 3.12), the consultant said wuv such
thing. In fact that same consultant testified that from the
start of his involvement on the Project he found that HL&P
executive management had a positive attitude towards QA, and
that view was confirmed by the NRC Staff witnesses. ¢4 348-
50.

15. With respect to the general question of "foresight,"

it is clear that HL&P did formulate plans and strategies.



- 18 =

It initiated its QA Department early in the planning for the
Project, and decided to apply QA to its fossil program as
well. ¢ 30; Jordan, ff. Tr. 1223, at Attachment 1. Its QA
Program for STP was reviewed by the NRC Staff at the Construc-
tion Permit stage and found acceptable. Gilray, ff. Tr.
10689, at 3; Broom and Vurpillat, ff. Tr. 3646, at 11-12;
LBP-75-71, 2 NRC 894, 909-14 (1975). When it foresaw pro-
blems it took steps to deal with them. For example, in
early 1978 when it detected that the QA Program was not
functioning properly, it expressed its concerns to Brown &
Root executive management and then followed up to see to it
that improvements were made. See § 45. Also in 1978, to
impr: ‘e its Project management HL&P substantially reorganized,
creating a large Project management team. See § 25. 1In
1979, it hired Mr. Ferguson, a highly experienced executive,
to upgrade its executive management of the Project, (Tr.
5105-06 (Oprea)) and Mr. English, who had extensive con-
struction experience, to upgrade its site management. T;.
5742-44 (Barker); Goldberg and Frazar, ff. Tr. 906, at 9
(Goldberg); Tr. 2571-77 (Goldberg). In early 1980, it
decided to use Bechtel as an independent consultant to
perform a thorough audit of the STP site QA activities,
anticipating by several months the NRC requirement for
advice by a consultant on the Project QA structure. See ¢

55. Also in 1980 it acquired the services of Mr. Goldberg
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after an extensive search. Goldberg and Frazar, ff. Tr.
906, at 4 (Goldberg); Tr. 1453 (Jordan). In 1977 HL&P began
to assemble a plant operations staff and in 1981 it acquired
the services of Mr. Dewease as Vice President, Nuclear Plant
Operations. Goldberg and Dewease, ff. Tr. 10548, at 3, 19-
20. Extensive planning and preparations for plant operation
have been underway for some time. ¢4 240-56.21/These are
but a few of a large number of examples in the record that
refute the assertion that HL&P did not formulate plans and
strategies to avoid anticipate n~roblems. The record shows
neither that HL&P was prescient nor that it failed to plan
for the future. Even if, in retrospect, its anticipation of
future problems was not as effective as it .ould have preferred,
certainly any such deficiencies were not of a type and scope
that would influence our judgment as to HL&P's character and
managerial competence.
C. Judgment

16. CCANP defines its second quality of character,
"judgment," as "selecting the appropriate people and making
correct decisions necessary to achieve the [desired] goal."
CCANP FOF, § 1.13.2. However, CCANP's examples of HL&P's

"poor judgment," are all limited to instances where it

believes that more experienced or more highly qualified

21/ Since this proceedxng is on an application for operatlng
licenses, HL&P's planning for plant operations is
particularly germane.
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personnel should have been selected. After discussing these
alleged inadequacies in personnel, CCANP concludes that
"HL&P has shown poor judgment in staffing its own organi-
zation and in assessing the staffing done by its prime
contractur.” 1Id., 4 4.20.

17. Even within the limited definition provided by
CCANP, the concept cf good judgment is somewhat amorphous.
Like foresight, it is difficult to assess, given the problem
of determining the facts or circumstances that were or
should have been known by the decisionmakers at the time
prior decisions were made. 1In addition, the question of
HL&P's judgment seems to go primarily to its managerial
competence, its ability to achieve results, rather than its
character or willingness to do so, and thus reflects CCANP's
confusion between the admittedly interrelated concepts of
character and competence.

18. In any event, CCANP provides several examples of
what it believes to be manifestations of HL&P's poor judg-
ment. CCANP argues first that HL&P's failure to require
that its CEO, Mr. Jordan, possess experience or training in
QA demonstrates its poor judgment. CCANP FOF, 49 4.3-4.5.
CCANP assertn correctly that prior to Mr. Jordan's atten-
dance at a "Quality College" seminar conducted by a QA
consultant in 1980, he had no other formal QA experience or
training. Id., ¥ 4.4. CCANP's findings, however, completely

misconceive the role of a corporate CEO. As the highest
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rark ing corporate officer in charge of a broad range of
corporate activities, Mr. Jordan is not in a position to
personally direct the ST® QA program on a day-to-day basis
and does not require the type of QA training that would be
needed for such purpouses. Consistent with his role as CEO,
Mr. Jordan performed the function of reaffirminc and pro-
moting a strong corporate policy mandating compliance with
the STP QA program, a policy so much embracing QA that, as
CCANP recognizes (CCANP FOF, 9Y 5.9-5.10), although it was
first developed for nuclear projects, HL&P elected to apply
it to fossil plants as well. Jordan, ff. Tr. 1223, at 10;
Tr. 1278-79, 1475-76 (Jordan). Mr. Jordan's lack of formal
QA training prior to 1980 does not at all reflect adversely
on HL&P's judgment.

19. CCANP also would have us find that Mr. Jordan's
"delay" in formally assigning HL&P's Executive Vice-Presi-
dent to nuclear matters on a full time basis manifests poor
judgment. CCANP FOF, ¢ 4.7. As demonstrated by the record
{(Tr. 1272 (Jordan)) and recognized by CCANP, Mr. Oprea had
in r=2ality already been spending a considerable portion of
his time on the STP. Although Mr. Jordan's decision to
separate fcrmally nuclear and non-nuclear responsibilities
does serve tco further manifest management's recognition of
the importance of its nuclear responsibilities, we do not
draw any negative inference from the timing of this or-

ganizational change.
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20. CCANP's next criticism is that Mr. Oprea lacked
experience in management of nuclear construction and that he
"relied on training to overcome an absence of experience."
CCANP FOF, 99 4.6, 4.8, 4.11. Although the record demon-
strates that Mr. Oprea did not have nuclear construction
experience, he is HL&P's most senior engineering-oriented
executive and possesses a broad range cf experience in all
of HL&P's engineering-related activities. Jordan, ff.

Tr. 1223, at 7; Tr. 1257-58 (Jordan). The record also
demonstrates that Mr. Oprea prepared himself for the posi-
tion. Tr. 1381 (Jordan); Tr. 2113, 2243 (Oprea). The
placement of this senior official in a position to oversee
the STP was prudent and displayed good judgment.

21. CCANP next turns to alleged inadequacies in the
qualifications of HL&P's first QA Manager, Mr. Barker, and
its second QA Manager, Mr. Frazar. CCANP FOF, 49 4.9-4.12.
Although we have already concluded in R, ¢ 13, ggggg,gg/
that appointment of Mr. Frazar to the QA Manager position
did not reflect a lack of foresight on the part of HL&P,
there are nevertheless, several specific points raised by
CCANP in its discussion of HL&P's judgment which we address
here. First, inconsistent with its general thesis that HL&P
demonstrated poor character, CCANP recognizes that Mr. Frazar,

as well as HL&P QA personnel generally, were "strong on

desire" even if some individuals lacked substantial nuclear

22/ There we also deal with CCANP's criticisms of Mr. Barker's
experience.
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experience. CCANP FOF, 4 4.11. Thus, CCANP in essence
praises HL&P's character in this respect while faulting, if
anything, its competence. In an effort to challenge Mr.
Frazar's competence, CCANP cites alleged variations between
his prepared testimony and cross-examination in describing

the QA/QC functions. CCANP FOF, ¢4 4.12. CCANP asserts that
Mr. Frazar inappropriately introduced the concept of "managing"
construction work into his description of the QC function.
This assertion is founded upon an error in transcription and
thus has no merit. Compare Tr. 2155 (Frazar) with Applicants'
unopposed Motion to Incorporate Transcript Corrections,

August 6, 1982, Attachment A, at 4. Even if the transcription
of Mr. Frazar's statement had not been corrected, we are
unimpressed with CCANP's meager effort to demonstrate his
alleged incompetence. Mr. Frazar testified before us on
fifteen separate occasions and the Board was impressed with
his technical knowledge of QA. Although his experience

level may have been less than desirable at an earlier Qtage

in the Project, we find that he has now demonstrated signif-
icant experience and understanding.

22. In a further effort to discredit Mr. Frazar, CCANP
mischaracterizes the record. Mr. Frazar's reluctance to
describe the informal mechanism HL&P established to identify
those matters on which HL&P QA was to monitor and report
back to him as a formal "system" (Tr. 5092 (Frazar)) is

characterized by CCANP by the bare assertion that "Mr.
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Frazer [sic] did not set up [such a] system. . . ." CCANP
FOF, 4 4.13. 1In asserting that Mr. Frazar did not even know
what his staff's monitoring activities were (1d.), CCANP
fails tc mention that in the time frame as to which Mr.
Frazar was testifying, he was away from the Project on
active military reserve duty. Tr. 5093-94 (Frazar). 1In
both of these instances, the information withheld by CCANP
was contained on the very transcript pages which it cited to
this Board. Thus, it is evident that CCANP has not accurately
portrayed the record regarding Mr. Frazar's qualifications.

23. CCANP next challenges the competence of the QA
Program Evaluation Committee, arguing that while the NRC was
"detecting deterioration" in the QA program just prior to
Investigation 79-19, the Committee failed to detect similar
problems. CCANP FOF, 4 4.15. CCANP ignores the fact that
during 1979, the NRC Staff's inspection reports did not
indicate "deterioration" in the STP QA program and that in
its Mid-Term Inspection Report the Staff reported highly
positive findings regarding the effects of efforts to
improve the working relationship between QC Inspectors and
Construction workers. Staff Ex. 27, at 28; Tr. 9558-59
(Seidle).

24. CCANP also suggests that we find that HL&P inade-
Juately assessed the "adequacy or the experience level” of

Brown & Root's on-site employees. CCANP FCF, ¢ 4.16. 1In
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support of this proposed finding, however, CCANP provides a
string of isolated and sometimes inaccurate examples. As
CCANP describes, a Staff witness did express disapgproval of
some of Brown & Root's earliest site management personnel

and opined that top Brown & Root management may have been

part of the problem. CCANP FOF, § 4.16. Although the Staff

witness testified that it took HL&P "longer than [he] would
have liked" to remedy the problem, he recognized that HL&P
could not be faulted for allowing some time for the indivi-
duals in question to improve their performance. Tr. 9524-25
(Taylor).

25. CCANP's failure to characterize the record accu-
rately continues with its broad assertion that a high per-
centage of unqualified personnel were hired. CCANP FOF, ¢

4.16. This statement is based on the results of a Staff

examination of the qualification records of twenty Brown &
Root and PTL Inspectors which revealed that eight Inspectors
lacked sufficient QA experience. Tr. 9667 (Hayes). Al-
though a Staff witness did testify that this represented a
large percentage of the individuals reviewed (Id.), we do
not believe it is fair to generalize--as CCANP does--on the
basis of this one small sampling, that a large percentage of
the personnel on the Project were unqualified. Furthermore.
upon being notified of the results of the Staff's examina-
tion, HL&P undertook effective measures to verify the

qualifications of existing Brown & Root and PTL personnel
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and to ensure future hiring of qualified people. ¢ 76; Tr.
5480-82 (Frazar); Staff Ex. 47, Attachment, at 28-31l.

26. CCANP next asserts generally that HL&P's manage-
ment was weak and lacked a commitment to quality. CCANP
FOF, 4 4.17. As discussed in ¢ 350 and R, Y% 71-83, infra,
the record does not support this assertion. CCANP, however,
sets out several isolated examples of what it perceives to
be symptoms of this alleged lack of commitment. In support
of its assertion that people with inadequate credentials
were hired, CCANP cites Mr. Amaral's recommendation that QA
personnel recognized in the field be acquired. 1Id.; Tr.
1905 (Amaral). In arguing that people with adequate creden-
tials were unable to perform effectively, CCANP cites testi-
mony that the Brown & Root QA Manager was respected in the
industry but had some difficulties in implementing the Brown
& Root QA program. CCANP FOF, ¢ 4.17; Tr. 1595-96 (Amaral).
Another citation fails to support CCANP's assertion. See,
Tr. 9533-34 (Seidle, Taylor). 1In generalizing that people
were performing tasks which were not within their capabili-
ties, CCANP cites Mr. Goldberg's testimony that when he
joined HL&P he found "a few instances" of people performing
tasks which were not within the "mainstream of their capa-
bilities."™ CCANP FOF, ¥ 4.17; Tr. 1164 (Goldberg). 1In
arguing that insufficient numbers of persons were assigned
to tasks, CCANP cites testimony regarding the conclusions of

the Staff following Investigation 79-19. CCANP FOF, ¢ 4.17.
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The Staff noted, however, that while additional personnel
would have been useful in meeting the established surveil-
lance schedules, there were no specific numerical staffing
requirements. Tr. 9963-64 (Hayes, Shewmaker). Finally, in
arguing that numerous people were assigned to a task which
still did not get performed, CCANP cites a Staff witness'
testimony that the number of QA personnel on the site prior
to Investigation 79-19 "far exceeded the numbers that [he]
was accustomed to seeing at other sites." Tr. 9516 (Phillips).
When viewed in context and within the framework of the full
record in this proceeding the incidents described by CCANP
do not affect our view of HL&P's commitment to gquality.

27. Finally, CCANP asserts that after the Show Cause
Order, HL&P brought in 15 or 16 individuals from another
company to "compensate for management inabilities" and that
the same replacement method had been used at an earlier
stage. CCANP FOF, ¢ 4.18. What CCANP fails to point out is

| that the individuals brought in after the Show Cause Order
were acquired to bolster the HL&P and Brown & Root QA staffs
while the previous replacements were in HL&P project manage-
ment positions. Tr. 5119-20 (Oprea). Moreover, while CCANP
elsewhere criticizes Applicants for acting only in response
to prodding by the Staff (CCANP FOF, § 5.6), it fails to
acknowledge here that the previous replacements were made
solely on HL&P's own initiative.

28. Although the record contains numerous instances

throughout the course of the Proiect where HL&P took actions
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which demonstrated good judgment, we do not consider it
sensible to evaluate a charge of "poor judgment" by seeking
to balance that charge with extensive examples cf "good
judgment." In our view, many of CCANP's examples are mis-
leading and erroneous and, in any event, its limited record
support is rather feeble in light of the enormity of the
Project and the length of time under review. Therefore, to
the limited extent that consideration of "judgment," as
defined by CCANP, may be relevant to our determinations on
HL&P's managerial competence and character, we conclude that
the record demonstrates that HL&P can be expected to exercise
proper judgment in the operation of the Project.

D. Perception

29. CCANP defines its third quality of character,
"perception," in terms of "the effective receipt, processing
and transmission of information" (CCANP FOF, ¢4 5.4) and the
"ability to absorb and digest information, see important
patterns, and identify salient facts" (CCANP FOF, § 5.3).

As so broadly defined it is difficult to distinguish CCANP's
concept of perception from its concepts of judgment and
foresight. As described below, we find CCANP's ramhling
arguments unpersuasive.

30. CCANP first cites testimony of Staff witnesses to
the effect that during Investigation 79-19 HL&P was not
adequately knowledgeable about the details of site activi-
ties (CCANP FOF, Y% 5.5, 5.6) and argues that there was a

generalized failure on the part of HL&P to keep itself
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informed about Project activities. CCANP FOF, ¢ 5.7.
CCANP's specific examples, however, relate to defects in
only two of the techniques utilized by HL&P to monitor
Project activities: trend analysis and audits. The Staff
found the trend analysis program inadequate in Investigation
79-19 (see 4 99) and HL&P agreed that it was inadequate and
initiated a more effective program. See Yy 99-103. The
Staff also found deficiencies in the audit programs of HL&P
and Brown & Root, and corrective measures were adopted.
See Y9 110-12. These deficiencies were considered important
by HL&P and the Staff; HL&P cited them as among the root
causes of the noncompliances detected in Investigation 79-
19, and the Staff required improvements in both programs in
the Show Cause Order. See Y4 99-110. Those improvements
have been made by HL&P, and reviewed and accepted by the
Staff. See 4% 103, 112. Even prior to HL&P's corrective
actions, HL&P did, however, attempt to keep itself informed
of Project activities in a variety of ways (see Y% 356-60)
and there was no indication that either of these problems
was the result of a management decision to forego such
sources of information or reflected any HL&P tendency toward
a lack of diligence in keeping itself ifformed about STP.
Thus these deficiencies, while significant, do not reflect
adversely on HL&P's character, nor do they indicate a basic
flaw in HL&P's managerial competence.

31. The common thread in the larger portion of CCANP's

proposed findings on perception appears to be arguments by
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CCANP as to various ways in which HL&P aliegedly manifested
a misunderstanding of NRC requirements, failed to detect
indications of "trouble", failed to perceive that its ac-
tions were ineffective or failed to appreciate the signifi-
cance of various matters. These arguments overlap other
CCANP factors, such as judgment, foresight, resolve and
values, thus highlighting a defect in the CCANP analysis of
the issue of character. However, to make clear our disposi-
tion of the principal CCANP arguments, the following find-
ings address cach one seriatim.

32. CCANP suggests that HL&P failed to perceive funda-
mental differences between building a nuclear plant and
building fossil plants. CCANP FOF, ¢ 5.8. CCANP's support
for this assertion reste primarily on the fact that HL&F
decided to apply its QA requirements to both fossil and
nuclear activities. Although CCANP sees this as a failure
to perceive distinctions, the Board finds it a demonstration
that HL&P places a high value on QA, adopting QA require-
ments even where not legally required to do soc. CCANP also
cites the fact that HL&P assigned Mr. Oprea responsibility
for STP instead of hiring an executive with extensive
nuclear experience. CCANP FOF, ¢ 5.13. However, as we
discussed at R, ¥ 20, supra, in connection with CCANP's
similar argument concerning "judgment," assignment of
responsibility for STP to its senior technically oriented

officer (Jordan, ff. Tr. 1223, at 7), hardly manifests a
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failure to appreciate the significance of the Project. When
it became apparent that there was a need for greater HL&P
involvement in Project management, HL&P created an extensive
Project management team (see ¥ 25) and thereafter hired an
executive with extensive nuclear experience. Tr. 5105-06
(Oprea). CCANP continues its argument by noting the long
reporting chain in HL&P STP QA, suggesting, without record
support, some parallel to HL&P fossil projects. CCANP FOF, ¢
5.14. HL&P's corrective actions in response to Investigation
79-19 included shortening that reporting chain. See § 88.
There is no basis for suggesting that the creation of long
reporting chains is a prevalent HL&P practice nor that it
reflects in any way on HL&P's perceptions of nuclear or
fossil plants. CCANP's proposed findings regarding HL&P's
alleged failure to appreciate the difference between fossil
and nuclear plants concludes with the assertion that even
after Mr. Oprea was assigned full time to HL&P's nuclear
proiects he did not know that Mr. Singleton was Civil QC
Superintendent and could not recall a single Brown & Root
report coming directly to him. CCANP FOF, ¢ 5.18. Neither
assertion fairly represents the record. Mr. Oprea testified
that Mr. Singleton worked for Brown & Root QC, but that he
couldn't recall his precise job title. Tr. 2176 (Oprea).
That can hardly be seen as a valid criticism. The statement

that Mr. Oprea couldn't recall a Brown & Root report coming

directly to him is simply not true. E.g., Tr. 1752 (Oprea).




Mr. Oprea testified at the point in the record cited by
CCANP that he received monthly reports directly from Brown &
Root, but that he did not receive the specific monthly QA
reports which were the subject of Mr. Gay's guestions.

Tr. 3438 (Oprea). Moreover, although CCANP cites this
testimony as a criticism of Mr. Oprea's performance after
his full-time assignment to nuclear matters, the record
clearly concerned reports sent to Mr. Oprea "prior to the
latter part of '79." Tr. 3434 (Oprea).

33, CCANP next argues that HL&P failed to perceive
various signs of trouble. Although CCANP calls this one the
most serious failures (CCANP FOF 5.21), none of its examples
support the general contention. The first sign is that the
FBI conducted an investigation at STP. 1Id. 1Its diffuclt to
see why an investigation is a sign of trouble when no nega-
tive report or prosecutions result. The second such sign is
that HL&P at times had to use strong language to get Brown &
Root's attention. Id. However, the testimony cited by
CCANP for its position states that such "strong language"”
was used by HL&P on STP "as we do on any project" Tr. 5079
(Oprea). Moreover the record indicates that only two speci-
fic instances could be recalled by the witnesses at that
point. Tr. 5079-80 (Oprea, Frazar). The third alleged sign
of trouble is the adoption of a formal procedure for dispute
resolution. However, that formal procedure was adopted in

response to the NRC findings of harassment and intimidation
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of QC Inspectors in Investigation 79-19; thus it was part of
HL&P's corrective action, not some additional signal. Staff
Ex. 47, Attachment, at 4. The last alleged sign is the turn-
over in the Brown & Root site manager position. The record
shows that this turnover did not adversely affect the quality
of construction (Y 29) and thus cannot be seen as a trouble
sign relevant to HL&P compliance with NRC requirements.

34. The CCANP proposed findings suggest that "HL&P
often did not perceive the difference between effective
action and merely doing something." CCANP ¥OF, ¢ 5.22.
However, here again the examples do not support the accusa-
tion. First CCANP says that Mr. Oprea took six months to
select and hire an independent consultant to review the QA
program. However, there was no NRC requirement for such a
review, nor any suggestion from any quarter that it was
necessary; it was an innovative step showing HL&P's initia-
tive. It is frivolous to assert that Mr. Oprea was under
any illusion that considering alternative consultants was in
itself an effective action, as opposed to being part of the
process of planning such an action. Next, CCANP alleges
that under the system for approval of field design changes
adopted in response to the Show Cause Order, there would be
no documentation of certain types cf design changes. The
allegation is without merit; the system provides for all
approved field design changes to be documented on Design

Change Notices. ¢ 105. The third CCANP allegation is that
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Mr. Oprea "equated management involvement with physical
visibility on his part." CCANP's assertion does not fairly
describe the record. At the very page in the record cited
by CCANP Mr. Oprea cites his personal review of various
reports, including HL&P and Brown & Root audit reports,
trend analysis reports and corrective action requests,
meetings with QA/QC personnel, communications with Mr.
Frazar, and his personal communications with HL&P personnel
about questions raised by the various reports and communica=-
tions. Tr. 2245 (Oprea). Mr. Oprea's mention of personal
interaction with Brown & Root and HI&P on-site workers is
neither the predominant aspect of his personal involvement
in the Project, nor is it the insignificant factor CCANP
suggests. Finally, CCANP argues that Mr. Jordan's testimony
suggests that he believed that by issuing a letter directing
all HL&P personnel to comply with the corporate QA program
and cooperate with the HL&P QA Manager, he had done all that
is necessary to create an effective QA program. Mr. Jordan's
testimony provides no support for the assertion. In reply
to a question from Mr. Gay about his 1974 letter endorsing
the QA program, Mr. Jordan testified that it was dissemi~-
nated widely within HL&P so that HL&P personnel, whether or
not working on STP, would have no guestion in their minds
about HL&P's dedication to QA. Tr. 1281 (Jordan). There is
no hint of a suggestion that the letter was relied upon as

the sole means of conveying that message. Several hours
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later, in reply to a question from Judge Lamb about whether,
in retrospect, he believed that the QA program was func-
tioning adequately prior to Investigation 79-19, Mr. Jordan
replied that the basic organization and corporate policy
were not at fault but that implementation was breaking down.
Tr. 1446 (Jordan). CCANP's proposed findings distort these
statements and improperly imply a link between them. They
are related in neither subject matter nor time of utterance,
and do not support CCANP's position.

35. The next CCANP argument is that HL&P refused to
recognize when people were unable to perform their tasks.
CCANP FOF, ¢ 5.23. Two bases are alleged for this statement
and neither can support it. One basis is that HL&P con-
tinued Mr. Frazar in his position as QA Manager. CCANP does
not explain why HL&P should not have continued Mr. Frazar in
his position. Mr. Jordan testified to his personal assess-
ment that Mr. Frazar was qualified for his position if given
proper technical support. Tr. 1444-45 (Jordan). In fact,
Mr. Amaral also expressed the view that with the support of
Mr. Zwissler, Mr. Frazar was qualified to continue as
Project QA Manager. Tr. 1767 (Amaral). No witness for any
party has suggested otherwise. CCANP's only basis for dis-
agreement is a Staff report (Staff Ex. 133), admitted into
evidence without sponsoring witness or cross-examination,
which does not mention Mr. Frazar at all, let alone sugg:st
any inadequacy in his performance. Moreover the deficien-

cies noted in the report had been corrected by the time of



the report's issuance. See Staff Ex. 134. The second

alleged basis for this CCANP argument was that Mr. Jordan
disagreed with an HL&P consultant as to whether coordination
was taking place. CCANP FOF, 4 5.23. CCANP's record
citation in support of this allegation does not address Mr.
Jordan's opinion on the matters. However, even if there
were such a disagreement, it would not suggest a defect in
HL&P's character or managerial competence.

36. The next CCANP criticism is the alleged failure of
Mr. Jordan and Mr. Oprea to recognize their personal respon-
sibilities for the Project. CCANP FOF, 4 5.24. The first
three examples offered are vague generalized attacks which
are either unsupported by record citations or irrelevant to
NRC requirements. CCANP FOF, 49 5.24.2 (first), 5.24.2
(second), and 5.24.3. The next example involves alleged
defects in Mr. Jordan's understanding of the NRC findings in
Investigation 79-19, HL&P's responses thereto and I&E reports
in general. CCANP FOF, 49 5.24.4, 5.24.5. However, the
very record citations relied upon by CCANP show that Mr.
Jordan had as great or greater knowledge of those documents
as one could expect of the chief executive officer of a
large utility, with multiple responsibilities. Tr. 1387,
1405-07 (Jordan); see R, ¥ 18, supra. Similarly, given Mr.
Jordan's position as CEO, CCANP's isolated references to
Project details of which Mr. Jordan was not entirely famil-
iar (CCANP FOF, 4 5.24.6), do not persuade us that his

knowledge of the Project was not adequate. The fifth
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example is Mr. Oprea's failure to perceive that the QA staff
was focusing on correcting detailed nonconformances at the
expense of providing a QA overview of its performance.

CCANP FOF, ¢ 5.24.7. 1In response to Investigation 79-19,
HL&P recognized this as a deficiency in the QA program and
took steps to correct it. Tr. 3217 (Frazar). There is no
indication in the record that Mr. Oprea denied or failed to
appreciate his ultimate responsibility for this deficiency.
As a final example CCANP again alleges that Mr. Oprea was
deficient in failing to perceive that Mr. Frazar "could not
handle his job," a subject we have already covered in R, Y4
14, 24 and 25, supra. None of these examples supports the
assertion that either Mr. Jordan or Mr. Oprea failed to
recognize his responsibility for Project performance. In
fact the record demonstrates, and we can recall from our own
perception of their demeanor and knowledge, that they did
recognize where improvements could be made. See, e.g., Tr.
1444-45, 1467-68 (Jordan); Tr. 2241-44 (Oprea).

37. CCANP's proposed findings list a number of alleged
Project deficiencies that CCANP contends to have resulted
from shortcomings in HL&P's perceptiveness. CCANP FOF, 99
5.25-5.25.8. Some of these alleged shortcomings are not
directly related to safety-related issues (e.g., CCANP FOF,
Y 5.25.2, 5.25.6); others are reiterations of defects in

trend analysis and audits discussed in R, ¢ 30, supra (e.q.,

CCANP FOF, 99 5.25.3, 5.25.4 (various references to Stafr

Ex. 46), 5.25.8). In some cases the CCANP record citation
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does not contain any support for the proposed finding (e.g.,
CCANP FOF, ¢ 5.25.4 states that Staff Ex. 83 reveals an
auditing breakdown, but it does not); in others the "defi-
ciency" cited by CCANP was considered by the NRC Staff and
found not to be a2 violation of NRC requirements (e.g., CCANP
FOF, ¢ 5.25.4 addresses the use of punch lists as mentioned
in Staff Ex. 52, but no notice of violation vias issued; it
also cites a sentence from the unsworn summary of an anony-
mous interview regarding handling of CARs that was not even
deemed worthy of follow-up by the NRC Staff in Investigation
79-19). The alleged incidents range over a period of more
than two years (CCANP FOF, ¢ 5.25.4 cites Staff Ex. 11 which
is dated November 15, 1978, Staff Ex. 64 dated September 19,
1980, and Staff Ex. 83 dated March 20, 198l1). While the
incidents cited by CCANP include some nonconformances with
NRC requirements, the record shows that in each instance the
deficiencies were corrected to the satisfaction of the NRC
Staff. See Y4y 52, 78, 141.

38. The example CCANP identifies a&s most important is
an alleged failure by HL&P to identify the root causes of
problems. CCANP FOF, ¢ 5.26. This CCANP position focuses
on HL&P's responses to the enforcement actions resulting
from Investiga“ion 79-19. HL&P's response to the Notice of
Violation identified six root causes of the twenty-two items
of noncompliance. Staff Ex. 47, at 2-3. Essentially
identical descriptions of these root causes were contained

in the testimony of Mr. Oprea (Oprea et al., ff. Tr. 1505 at
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27 (Oprea)) and in Applicants' response to the Show Cause
Order (Staff Er. 48, Attachment 1, Ex. 1., at 4-7).22/CCANP
criticizes this identification of root causes on essentially
two grounds. The first ground is that four of the areas in
which HL&! and Bechtel found a need for improvement are
specifically addressed by 10 CFR Part 50, Appendix B, sug-
gesting that addressing deficiencies in such terms is dealing
with symptoms rather than causes. CCANP FOF, § 5.28. This
CCANP criticism is not persuasive. The requirements of
Appendix B are broadly stated criteria for a QA program.
The six root causes did not, in fact, merely perrot the
Appendix B requirements, but were short summaries of the
more specific recommendations of Bechtel for improvement in
those six areas. Staff Ex. 48, Attachment 1, Ex. 1, at 4-6.
39, The second CCAN? criticism of the HL&P-Bechtel
identification of root causes is that the NRC Staff identi-
fied different root causes. CCANP FOF, ¢ 5.29. This criti-
cism fails for several reasons. Some of CCANP's examples of
Staff identification of root causes cannot be fairly charac-
terized as such. For example CCANP relies in part on
Tr. 9491-94 as showing that the Staff found failure to train
and to perform adequate surveillance as root causes. 1In
fact &t those pages the Staff did not mention any failures
to train or to conduct adequate surveillance, did not mention

root causes, and did not even mention anything about the

23/ CCANP's attempt to distinguish between HL&P's reference
to "job requirements" and Bechtel's reference to QA
Program requirements is frivolous. CCANP FOF, ¢ 5.27.
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findings of Investigation 79-19. Similarly the testimony of
Mr. Taylor relied upon by CCANP (Tr. 9523) concerned not
the causes of the noncompliances identified in Investigation
79-19, but rather addressed circumstances prior to February
1978. Tr. 9557 (Taylor). Other alleged Staff identifica-
tions of "root causes" cited by CCANP may have contributed
to an understanding of the problems but did not point to any
solution. Thuz, difficulties in logistics and communications
caused by the separation of headquarters ai.1 the Project
site (Tr. 9936 (Hayes), 9938 (Shewmaker)) is too general a
comment to assist in planning corrective action. The other
Staff identified root causes cited by CCANP generally fall
within the area to be addressed by improved audits and
training (e.g., too much attention to detail). The root
causes identified by the Staff witnesses who testified about
Investigation 79-19 were in fact areas directly and thor-
oughly addressed by Applicants in their corrective measures.
For example, inexperience of HL&P and Brown & Root personnel
was addressed 1o, careful reviews of staff qualifications and
by adding a large number of highly experienced, well quali-
fied individuals. App. Exs. 33, 34, 35 and 36; See 1Y 125-26.
Although CCANP attempted to contrast Applicants' root cause
identification with the Staff's, the Staff expressed no

24/
criticism of HL&P's analysis. Moreover, it should be

24/ At Staff FOF, at 73, ¥ 43, the Staff indicates its

i agreem2nt with Applicants' root causes and would have
added only inexperience and an attenuated chain of
command. See also Staff FOF, at 34. Both of these
causes although not separately identified as root
causes, were corrected by Applicants. See Y% 119, 125,

126.
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recognized that Applicants identified root causes based on a
thorough technical review of the program for the purpose of
determining the necessary corrective measures. App. Ex. 47,
at 2. The NRC Staff testimony was an attempt to provide a
non-technical explanation in summary fashion in response to
Board examination. Tr. 9935-40 (Hayes, Shewmaker, Phillips).
Our review convinces us that Applicants' identification of
the root causes is not, as suggested by CCANP, an indication
of unacceptable character, but rather is indicative of
technical and managerial competence.

40. CCANP proposed a finding to the effect that Appli-
cants' corrective actions in response to the Show Cause
Order were similar to their corrective actions in response
to prior indications of low QC Inspector morale. CANP FOF,
Y 5.30. The record citations relied upon by CCANP, however,
show that prior efforts were of much more limited scope.
Compare Staff Ex. 11, at 5 with Staff Ex. 47, Attachment, at
1-9. 1In adcition, the Board notes that since improvements
in this area were noted by the NRC Staff a«fter the earlier
corrective measures (Staff Ex. 27, at 28), it was not unrea-
sonable to reinforce actions which hai worked to some extent
in the past. Cf. Tr. 3736, 4068-70 (Broom).

41. Finally CCANP proposed findings to the effect that
HL&P, particularly Mr. Jordan and Mr. Oprea, perceived the
findings of Investigation 79-19 as less serious than they

really were. CCANP FOF, Y9 5.31-5.35. This argument high-
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lights an overlap between the two CCANP criteria designated
as "perception" and "values." However, since CCANP dealt
with it under the perception section we address it here. To
support its position CCANP cites instances in which HL&P
described certain noncompliances "as 'procedural'", thus
connoting to CCANP a lack of seriousness. CCANP FOF, §
5.31. In none of the examples cited by CCANP, however, was
a noncompliance described as "merely" or "only" procedural,
although CCANP uses such modifiers. Neither does the con-
text suggest that viclations of procedures were not con-
sidered important. In one instance, Mr. Frazar testified
that most of the Investigation 79-19 violations were due to
a failure to implement procedures. Goldberg and Frazar, ff.
Tr. 906 at 33. In Applicants' proposed findings certain
violations were described as violations of QA procedures to
distinguish them from others involving improper craft work.
See 4 62. A third example is extracted from an I&E Report,
in which the comment is ambiguous at mest. Staff Ex. 64, at
5. CCANP's suggestions that Mr. Jordan and Mr. Oprea did
not take seriously the problems found in Investigation 79-19
is contradicted by both the testimony and the actions of
thos~ corporate officers. In response to the NRC findings
HL&P restructured its corporate organization, assigned its
Executive Vice President virtually full-time to STP, hired

a new corporate officer, stopped complex concrete placements
and made the numerous ~ther significant changes to its

management of STP detailed in 44 59-134. These changes were
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directed by Mr. Jordan and Mr. Oprea and dramatically der.on-
strate the seriousness with which they viewed the NRC findings.
Their testimony did not create a contrary impression. See
e.g., Tr. 1291 (Jordan); Jordan ff. Tr. 1223, at 5-8; Tr.
5323-27 (Oprea); Oprea et al., ff. Tr. 1506, at 19-29 (Oprea).

42. We should note that "perception", as defined by
CCANP, appears to cover the general area addressed in our
discussion of alleged abdication of knowledge and management
commitment at 44 348-62, which we need not repeat. As there
demonstrated, the record shows that HL&P made efforts to
keep itself knowledgable about Project activities, but that
there were aspects of HL&P's system which kept upper manage-
ment from receiving complete information about Project
activities. However, this cannot be attributed to a defect
in HL&P's character nor does it demonstrate any fundamental
flaw in HL&P's managerial competence. See Y 360. Indeed
HL&P has corrected the situation. 9% 363-72. HL&P manage-
ment is committed to compliance with NRC requirements (see
Y9 348-50), and the record does not support CCANP's conten-
tion that HL&P management failed to perceive the signifi-
cance of information it received regarding Project activi-
ties. Accordingly, the Board rejects CCANP's proposed
findings regarding HL&P's ability to perceive and finds that
consideration of this factor would support a conclusion that
HL&P possesses the necessary character and managerial

competence to be granted operating licenses.
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E. Resolve

43. The fourth quality cited by CCANP is labeled
"resolve," which CCANP defines as "seeing to it that plans
are implemented, commitments are fulfilled and directives
are carried out." CCANP FOF, § 6.1. CCANP has proposed
that we address this subject by ignoring HL&P's efforts to
assure that the QA program functioned properly and by
focusing instead solely on problems that occurred despite
HL&P's efforts, without considering HL&P's responses to
those problems. We reject such an approach because it would
not be consistent with our obligation to reach a judgment
concerning whether there is now reasonable assurance that
HL&P will comply with NRC requirements in the operation of
STP. As discussed below, we have reviewed the record in
light of CCANP's proposed findings regarding HL&P's "re-
solve" and find that consideration of this factor supports
our conclusion that HL&P has the necessary character and
managerial competence tc¢ be granted operating licenses.

44, The CCANP proposed findings on resolve may gener-
ally be divided into five parts. The first part briefly
addresses Staff testimony about the effectiveness of HL&P's
QA program ir the period prior to Investigation 79-19 and
certain conclusory findings of the 79-19 investigation team
regarding HL&P's involvement in the site QA program. CCANP
FOF, Y9 6.3-6.6. That testimony is generally discussed at
1% 36-127, and its consideration does not affect our determi-

nation regarding HL&P resolve. The second part argues that
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HL&P intended "to leave the task of implementation to others,"
indicating a lack of resolve. CCANP FOF, 94 6.7-6.8. The
third and longest part, argues that HL&P's lack of resolve
is demonstrated by recurring incidents of harassment and
intimidation. CCANP FOF, 4% 5.9-6.29. The fourth part
briefly argues that HL&P showed a tendency to procrastinate.
CCANP FOF, ¢4 6.30. The final part argues that HL&P mani-
fested a lack of resolve by "indulging" Brown & Root. CCANP
FOF, § 6.31. Below we address, in the order of CCANP's
presentation, each of these arguments (with the exception of
the first).

45. I&E Report 79-19 stated that there was a lack of
detailed HL&P involvement in the QA program. CCANP proposed
that we find that this indicates that HL&P left implementa-
tion up to Brown & Root (CCANP FOF, 494 6.4-6.5), in other
words that HL&P abdicated its responsibility for proper
implementation of the QA program. This is precisely the
issue we address in 44 351-55, where we find that HL&P did
not abdicate its responsibilities to Brown & Root. 1In
support of its argument CCANP quotes incompletely and out of
context from the testimony of Staff witness Crossman to the

effect that there was a lack of management ability and

strength * make the organization work. CCANP FOF, 4 6.6.
Althounr overall issue CCANP's findings purported to

25/
add- HL&P's character, CCANP excised from the quote,
25/ . rence cited in CCANP FOF, § 6.6 contains an

apparen. typographical error. The quote is from Tr.
9529, lines 14-17, not Tr. 9527.
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and reriaced with an ellipsis, Mr. Crossman's words to the
effect that there was not a lack of character. Moreover,
taken in context it is apparent that it is Brown & Root
management, not HL&P management, that was the subject of Mr.
Crossman's testimony. Tr. 9528-29 (Crossman). CCANP also
alleges that HL&P witnesses addressed certain noncompliances
in terms that .ndicated that they were not considered serious.
CCANP FOF, 4 6.8. This same argument is addressed at R, ¢ 41,
supra in our discussion of CCANP's proposed findings regarding
perception. As we explain there, viewed in context, the use
by witnesses of the word "shortcoming" does not suggest a

lack of appreciation of the seriousness of the matter.

CCANP also suggests that it is just "an excuse" when HL&P
witnesses stated that it was inadequate implementation

rather than inadequate procedures that resulted in certain
noncompliances. CCANP FOF, § 6.8. We disagree. In each
case cited by CCANP it is clear that the statement was in-
tended as an explanation that suggested an appropriate
corrective action.zg/Tr. +446 (Jordan); Tr. 3421 (Turner).
Moreover, this same distinction was made by the NRC Staff.

Shewmaker et al., ff. Tr. 9576, at 8; Staff FOF, at 69 § 36.

26/ At another point CCANP argues that Mr. Oprea testified

T that HL&P "develops policies and procedures while
leaving implementation to others" revealing "a profound
misconception." CCANP FOF, ¢ 2.32. The argument mis-
construes the record. Mr. Oprea testified that HL&P
has "full responsibility" while Brown & Root's responsi-
bility was limited to "implementation of the program."”
Tr. 2291 (Oprea). HL&P clearly recognized that assuring
proper implementation is an important part of its
responsibilities. Cf. 4% 45, 351-55; Tr. 3215-16
(Frazar).



46. The next CCANP argument, céncerning recurring
problems, Primarily focused on the various allegations of
harassment ang intimidation, most of which are discussed in
99 47-50, 64-66. CCANP FOF, 49 6.9-6.29. CCANP initiates
its criticism by alleging that NRC called to the attention
of HL&P on at least five Occasions low morale of QA/QC

iSpectors, but then cites only four places in the record
~which collectively address only two such Occasions. Those
occasions, the 1977 investigation regarding an altercation
hbetween a QC Inspector and a construction worker, and the
1978 investigation that did not substantiate accusations of
harassment and intimidation, but €id conclude that morale of
Inspectors was low, are addressed in § 47 and ¢ 49, respec-
tively. The latter investigation was the subject of a
meeting in August 1978, which CCANP may have had in ming as
a third occasion. See Staff Ex. o9, In any event, our
findings at 4y 47-50 show that HL&P and Brown & Root manage-
ment responded vigorously to such incidents, although the
root causes were apparently not recognized and the problems
did eéventually recur.

47. CCANP contrasts with the findings of Investigation
Report 79-19, HLs&P's testimony that Prior to that investiga-
tion the available information "did not suggest any pattern
of problems in the QA/QC program." CCANP FOF, 4y 6.19,
6.20. (A similar argument is made with respect to judgment
at CCANP FOF, ¢ 4.15). CCANP argues that if .«P was unaware

of such pProblems, it failed to keep itself informed. CCANP
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FOF, ¢ 6.21. This is simply a reiteration of the abdication
of knowledge issue we address at Y4 356-60 and in response
to CCANP's proposed findings on perception at R, § 30,
supra. Accordingly, we do not address it further here.

48. One of the incidents cited by the NRC Staff as a
basis for its proposed findings on allegations of harassment
and intimidation is a statement made by the Brown & Root
Sitz2 QA Manager to a group of QC Inspectors. Staff Ex. 46,
App. A, at 4. CCANP proposed that the Board make a finding
to the effect that the intent of the Site QA Manager was to
intimidate the Inspectors. CCANP FOF, § 6.24. However, the
former Brown & Root Site QA Manager who made the statement
testified denying that he intended to intimidate anyone (Tr.
8274-76 (Warnick); see also Tr. 5494-95 (Frazar); Tr. 8642-
43 (Singleton)), and his explanation of the remarks was
credible and convincing.

49. Another incident cited in I&E Report 79-19 in-
volved an allegation that a QC Supervisor indicated that
after NRC completed its investigation some QC Inspectors
would be fired. Staff Ex. 46, App. A, at 4. CCANP proposed
a finding to the effect that the QC Supervisor indicated
"that any QC inspector who talked to NRC investigators would
be fired." CCANP FOF, § 6.25. CCANP failed to mention the
extensive testimony by that QC supervisor, in which he ex-
plained that he was considering firing people for failing to
perform their job functions and that he was not threatening

to fire anyone for cooperating with the NRC investigation.



Tr. 8718-20 (Singleton). Thiz uncontroverted testimony was
also credible and convincing. CCANP's proposed finding is
not supported by the record.

50. Another CCANP proposed finding concerns an inci-
dent that occurred during Investigation 79-19, but which was
investigated by the NRC Staff some months later. CCANP FOF,
1Y 6.25, 6.25.1. This was Investigation 80-14 (referred to
in ¢ 142), which found that a Brown & Root QC Inspector
falsified two safety related Project records concerning a
missed inspection hold point. Staff Ex. 60. CCANP proposes
that we find that the Brown & Root Site QA Manager attempted
to intimidate two QC Inspectors (CCANP FOF, § 6.25), but
such an allegation was not investigated by the NRC Staff nor
was it proven on the record. In addition, although CCANP
alleges that individual D had been "on probation for impro-
per inspection practices at the time of the falsification"
(CCANP FOF, ¢ 6.25.1), it appears that the probation was
based on a question as to the QC Inspector's "being physi-
cally able to perform his work." Staff Ex. 60, at 6. The
record shows that initially Brown & Root decided that no
document falsification was involved and therefore HL&P was
not informed of the incident until the NRC investigation.
Staff Ex. 60, at 10. Moreover, it is clear that there was
full cooperation by Brown & Root and HL&P in the NRC investi-
gation, and that there was prompt corrective action once the

allegations were confirmed. ¢ 142. Based on this record,
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we find that HL&P's handling of this incident reflects posi-
tively on HL&P management.

51, As discussed at 49 59-128, in response to the In-
vestigation 79-19 finding, HL&P instituted extensive correc-
tive measures. CCANP does not criticize HL&P's corrective
actions, nor does it address the NRC testimony that "pre-
viously identified conditions which resulted in Item of
Noncompliance No. 1 [related to alleged harassment and
intimidation of QC Inspectors], had been corrected and no
recurring trends were evident . . . ." (Crossman, et al.,
ff. Tr. 10010, at 8). 1Instead, CCANP proposed findings
(discussed below) regarding several NRC investigation and
inspection reports from the post-show cause period (CCANP
FOF, %Y 6.27-6.27.5) a:d then proposed that the Board find
that "the NRC Staff testified that harassment and intimida-
tion were never really under control despite any efforts
HL&P may have made." CCANP FOF, ¢ 6.28. However, it cites
as support testimony of NRC witnesses (Tr. 9414-15 (Crossman,
Hubacek), 9508 (Crossman)) who were testifying about the
pre-show cause period (Seidle et al., ff. Tr. 9205, at 3)
and testimony of Mr. Frazar (Tr. 5421-22) that was explicitly
addressing the pre-show cause period. We find CCANP's use
of such portions of the record as alleged support for a
finding concerning post-show cause experience to be--to put

27/
it charitably--misleading and disingenuous.

27/ Of course, even as to the pre-show cause period, NRC
Staff found only that there were isolated instances of
intimidatior and harassment and no pattern of such
conduct. See, e.g., Staff FOF, at 29-30, 46.
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> R Several NRC investigation and inspection reports
were cited by CCANP in support of its position that correc-
tive actions in response to Investigation 79-19 "failed to
bring an end to intimidation, efforts to obstruct the proper
QA/QC process, or other practices detrimental to gquality."”
CCANP FOF, ¥ 6.27. The first report cited by CCANP con-
cerned a Brown & Root auditor who heard a rumor that someone
ha¢ cilled him "a nut" and felt intimidated by that remark
(CCANP FOF, ¢ 6.27.1), but the Staff investigation found no
intimidation. Staff Ex. 70, at 6. The second report cou-
cerned a remark by an unspecified person heard by "at least
five inspectors" at a meeting between QC Inspectors and
craftspersons. CCANP FOF, § 6.27.2. No violation of NRC
requirements was found (Staff Ex. 71), and the matter was
settled to the satisfaction of the NRC Inspector and the QC
Inspectors (Staff Ex. 86, at 6-7). Similarly, the third
report disclosed no intimidation and no violatizn of NRC
requirements. CCANP FOF, ¢ 6.27.3; Staff Ex. 130, at 1, 5-
6. The other reports cited by CCANP concern the investiga-
tions addressed in Y9 143-45. There we explain the bases
for our findings that those matters do not reflect in any
fashion on the QA program at STP. None of these incidents
reflect adversely on HL&P's character or managerial compe-
tence, nor do they in any way support CCANP's proposed
findings.

23, As final support for its argument regarding recur-

rence of problems, CCANP cites several I&E Reports from the
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post-show cause period which involved notices of violation
related to various construction and QA activities at STP.

CCANP FOF, ¥ 6.29. These are addressed in 4 141 and CCANP
failed to explain why that discussion does not adeguately

consider them.

54. In its final argument regarding resolve, CCANP
proposed that we find that HL&P had a "tendency to indulge
B&R." CCANP FOF, 49 6.31-6.33. The alleged bases for such
a finding involve matters unrelated to safety concerns
(CCANP FOF, 4% 6.31.3, 6.31.5, 6.31.6), distortions of the
record (CCANP FOF, ¢ 6.31), irrelevant arguments (CCANP FOF,
¥y 6.31.2-6.31.6) and unhelpful rhetoric (CCANP FOF, 49
6.31.5-6.33). Accordingly, we reject those proposed findings.

. . The quality of resolve is much akin to the quality
of commitment addressed in YY 348-50. It can be seen from
our findings there that HL&P did manifest the commitment to
compliance with NRC requirements which is necessary to be
granted operating licenses. CCANP's proposed findings on
resolve do not identify any matters which would lead us to
modify that conclusion.

F. Integrity

56. The fifth quality idertified by CCANP as a com-
ponent of character is "integrity." 1In challenging HL&P's
integrity, CCANP accuses HL&P, its CEO and Executive Vice-
President of "deliberate attempt([s] to deceive the Commis-
sion." CCANP FOF, ¢ 7.3.19. We have carefully examined

CCANP's findings on this point and find them to be a
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distortion of the record before us. The record reveals that
HL&P has conducted itself in an honest and forthright manner
both with the NRC Staff and before this Board. See Y4 337-
40. Allegations of material false statements have been
demonstrated to be without basis (44 337-38), and the al-
legations of deceit raised for the first time in CCANP's
proposed findings are equally without any support. Thus, as
discussed in more detail below, we find CCANP's allegations
in this regard without merit.

57. CCANP's propcsed findings on integrity focus upon
an alleged "hidden a2genda" in Bechtel's analysis of alter-
native organizational structures undertaken in response to
Item 1 of the Show Cause Order. CCANP FOF, 94 7.3.13,
7.3.1-7.3.16. The essence of CCANP's allegation is that
HL&P unreasonably restricted the scope of Bechtel's review,
that the Bechtel study was a deliberate ruse, that no study
of alternative organizational structures actually took
place, and that Mr. Oprea and Mr. Amaral deliberately mis-
represented the nature of the study to this Board.

58. CCANP first alleges that although Mr. Oprea
testified that no other alternative offered significant
advantages over the five addressed in the Show Cause Order,
the record shows that a sixth alternative offered such
advantages, tral Bechtel was familiar with at least one
additional alternative offering significant advantages and

that Bechtel was aware of three other "options worth
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considering . . . ." CCANP FOF, ¢ 7.3.2. Our review of the
record demonstrates that CCANP is in error. The "sixth
alternative" described by Bechtel was temporary supplemen-
ation of HL&P and/or Brown & Root's QA organizations with
third party consultant personnel (Staff Ex. 48, Ex. 1,
Attachment A at A-14). This was not, however, a separate
alternative because it would continue to retain Brown & Root
authority over its QA organization with HL&P overview, the
first alternative included among the original five. Staff
Ex. 48, Ex. 1, Attachment A, at A-14 - 16. Furthermore,
because utilization of this option in conjunction with the
first alternative did provide certain advantages (Id.), as
CCANP recognizes (CCANP FOF, § 7.3.2) it was essentially
adopted by HL&P. Tr. 1786 (Amaral). While CCANP argues
that HL&P and Bechtel failed to address four other alterna-
tives (CCANP FOF, § 7.3.2), none of them constitutes a sepa-
rate alternative. The first--third party inspection of
selected activities--is a variation on alternative d (in-
dependent QA/QC organization).zﬁ/The second CCANF "alterna-
tive"--"client doing QA while the contractor does QC"--is
simply a variation on alternative c¢ (HL&P assuming all of
the Brown & Root QA/QC functions). Thus, both CCANP's first

and second alternatives were implicitly considered by HL&P.

28/ Moreover, inspection agencies were utilized at STP both
before and after the Show Cause Order. Tr. 1682, 1775
(Amaral); Tr. 7751 (Wilson; Pettersson et al., ff. Tr.
5796, at 12-17.
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There are obviously a multitude of such variations on the
five basic alternatives. See Tr. 1680 (Amaral). Neither
the Show Cause Order nor common sense required an explicit
separate analysis of each such variation, and CCANP does not
suggest any advantages for the two that it mentions. The
other two CCANP "alternatives" are identical to alternatives
identified in the Show Cause Order and explicitly considered
by HL&P. "[C]lient supervising contractor QA personnel" is
alternative b, and "independent QA organization" is alterna-
tive d. Certainly nothing in this record suggests a lack of
integrity on the part of HL&P, Mr. Oprea or Mr. Amaral.

59. CCANP next alleges that HL&P restricted the scope
of Bechtel's analysis in contravention of the Show Cause
Order by limiting its task to a consideration of alterna-
tives which would not alter Brown & Root's responsipilities
on the Project and by eliminating consideration of several
of the alternatives raised in the Show Cause Order. CCANP
FOF, 49 7.3.3-7.3.13. The only basis for CCANP's assertion
that HL&P did not ask Bechtel to consider alternatives that
would change Brown & Root's responsibilities on the Project
is Mr. Oprea's testimony that Bechtel was chartered to give
consideration to "alternative organizational responsibilities
for control of the Project QA activities within the scope of
the contract with [Brown & Root]." CCANP FOF, § 7.3.3;
Oprea et al., ff. Tr. 1505, at 31 (Oprea). Having questioned
Mr. Oprea and Mr. Amaral at length during the hearing re-

garding the conduct and conclusions of Bechtel's study, it
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is apparent to us that CCANP has misinterpreted Mr. Oprea's
testimony. It is clear that Bechtel was requested to con-
sider, and did in fact consider, alternative methods of
controlling those Project QA activities which viere then
within the scope of the Brown & Root contract, and was not
told to limit that study to alternative structures that
would not alter contractual responsibilities for QA acti-
vities. This conclusion is buttressed by CCANP's own
statement that four of the five alternatives set forth in
the Show Cause Order "clearly require a change . . . in the
scope of [Brown & Root's] contract" (CCANP FOF, ¢ 7.3.3),
and by the fact that the record clearly shows that Bechtel
and HL&P considered these alternatives. Staff Ex. 48,
Attachment 1, E¥. 1; Oprea et al., ff. Tr. 1505, at 33-36
(Oprea), 121-25 (Amaral); Tr. 2144-45 (Jordan). Mr. Amaral
discoursed at length about the relative advantages and
disadvantages of the various options. See e.g., Tr. 1619-
59, 1661-73, 1907-14, 1930-31, 1957-61 (Amaral).

60. Thus it cannot seriously be questioned that
Bechtel undertook a good faith study of the alternatives
described in the Show Cause Order and that HL&P made a
rational decision to adopt one of those alternatives after
careful deliberation. By juxiarosing subtle differences
between some of the witnesses' cliaracterizations of the
alternatives with the precise language of the Show Cause
Order, CCANP attempts to demonstrate that all alternatives

except the one adopted were eliminated without consideration.
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See, CCANP FOF, § 7.3.6. For example, one alternative in
the Show Cause Order called for consideration of an indepen-
dent organization to conduct "the current [Brown & Root]
QA/QC functions." Staff Ex. 46, Show Cause Order at 13. 1In |
an effort to show that HL&P failed to consider this alterna- |
tive, CCANP cites testimony suggesting that Bechtel consider=d 3
introduction of an independent organization to perform both
the HL&P and Brown & Root QA/QC functions. CCANP FOF, ¢ |
7.3.6. Obviously, even if this characterization were a
precise descripticn of Bechtel's efforts, it would not serve
to demonstrate that Bechtel failed to consider the alternative
in gquestion. In any event, our review of Bechtel's report
convinces us that Bechtel did indeed consider the alterna-
tive of replacing only the Brown & Root QA/QC functions with
an independent organization. Staff Ex. 48, Ex. 1, Attach-
ment A, at A-9 - A-12.
61l. CCANP's next basis for impugning HL&F's integrity
has nothing at all to do with honesty or forthrightness and
is merely a challenge to the "doer" philosophy articulated
by Mr. Amaral, i.e., that the "doer" of a task ought to be
responsible for assuring the cquality of its work. CCANP
FOF, 99y 7.3.8-7.3.9. This philosophy was embodied in the
second criterion identified by HL&P and Bechtel for analyz-
ing the various alternative organizations. Oprea et al.,

ff. Tr. 1505, at 34 (Oprea). Although as CCANP suggests,
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the "doer" concept was not based on any sociological studies,
it is a recognized principle of QA and is a concept "which
has been implemented successfully in numerous utility/ AE
Constructor conmbinations over the years in nuclear power
construction.” Oprea et al., ff. Tr. 1505, at 122 (Amaral);
Tr. 2115 (Oprea). CCANP's unsupported assertion that this
concept was "lacking in reaso." is of no merit. CCANP FOF,

T 7.3.8.

62. Another aspect of CCANP's effort to discredit the
Bechtel study is its assertion that through the "doer"
concept, Bechtel eliminated options that would have provided
more independence for QA personnel from cost and scheduling
pressures. CCANP FOF, ¢ 7.3.10. 0Oddly, in this same con-
text, CCANP admits that Bechtel ranked QA independence as at
least as important as maintaining constructor responsibility
for quality. Id.; Tr. 2287 (Amaral). In any event, CCANP's
specific criticisms in this connection are that Bechtel
failed to investigate alleged harassment and intimidation on
the Project and failed to do more "to systematically
assess QA/QC independence than [look] at the organizational
structure." CCANP FOF, § 7.3.10. As the record clearly
demonstrates, no such bLroad-ranging investigation was con-
templated by the Show Cause Order. The purpose of the
independent evaluation was simply to consider alternative
organizational structures for the performance of QA activi-
ties on the STP. Staff Ex. 46, Show Cause Order, at 12-13;

Tr. 1744 (Amaral). Bechtel's failure to undertake analyses
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which are not even a remote requirement of the Show Cause
Order does not impugn its study.

63. CCANP next alleges without record support that
maximum QA independence could be attained by eliminating
Brown & Root's QA function and thaf HL&P "recognized" this
to be true. CCANP FOF, § 7.3.12. 1In fact, Mr. Oprea testi-
fied that HL&P would still retain ultimate responsibility
for guality as well as cost and schedule. Tr. 2135-38
(Oprea) . CCANP suggests that the only negative impact of
this type of structure which could be identified by Mr.
Amaral was based upon cost considerations not quality con-
siderations. CCANP FOF, ¢ 7.3.12. However, in response to
our inquiries, Mr. Amaral and Mr. Frazar both identified
negative aspects of this arrangement related to quality
which wvere viewed as more important reasons for rejecting
this structure than cost considerations. Tr. 1654-59
(Amaral, Frazar); Steff Ex. 48, Ex. 1, Attachment A at A-9 -
A-12.

64. CCANP alleged that the "hidden agenda" in the
Bechtel study produced numerous contradictions in the testi-
mony. CCANP FOF, § 7.3.13. The single alleged contradic-
tion pointed to by CCANP occurred in Mr. Amaral's discussion
of the relevance of cost to QA. CCANP's allegation stems
from its confusion of two separate subjects addressed by
Mr. Amaral. Mr. Amaral clearly communicated the inappro-

priateness of consideringy the impact on cost and schedule of
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construction in conducting a QA program, while also clearly
testifying that in weighing t'ie alternative QA organiza-
tional structures Bechtel considered, as one relatively
insignificant factor, the cost of implementing those QA
alternatives. Tr. 1733-39 (Amaral); 2141-42 (Oprea).
Obviously, the cost and schedule considerations from which a
QA organization much be independent are the cost and schedule
of constructicn. The Commission did not preclude QA managers
from considering the budgeting and scheduling of QA/QC
activities. Tr. 1737 (Amaral).

65. CCANP challenged the findings of the Bechtel study
by asserting that every alternative except t. e one chosen
gave greater visibility and contro! to HL&P. CCANP FOF ¢
7.3.14. CCANP seems to imply that because this one fac:or
may have favored several of the other alternatives, HL&P's
decision was unr-asonahle. No effort is made by CCANP,
however, to address the importance and weight of the other
four criteria considered by HL&P and Bechtel. As is abun~-
dantly clear from the record, HL&P considered each of the
identified criteria and reached its conclusion based upon a
reasoned application of the relevant factors. Staff Ex. 48,
Ex. 1, at Attachment A; Opre: et al., ff. Tr. 1505 at 33-36
(Oprea), 121-25 (Amaral); Tr. 2144-45 (Oprea).

66. CCANP's final assault upon the Bechtel study is
that the written report itself was prepared after the deci-
sion to select an alternative had already been made. CCANP

FOF, ¢ 7.3.15. Thus, CCANP implies that .the decision to



o ) =

select an alternative was predetermined on the basis of
inappropriate factors and that the substantive content of
the report was developed later to justify that choice. As
is clear from our discussion in R, Yy 59, 65, supra, such
outrageous innuendo is unsupported by the record. Although
Bechtel's July 24, 1980, report was indeed prepared after
HL&P decided to adopt Alternative a, CCANP fails to mention
that Bechtel first provided its advice to HL&P in a letter
dated May 9, 1980. Oprea et al., ff. Tr. 1505, at 121
(Amaral) . Furthermore, Mr. Jordan testified that prior to
completion of the Bechtel study, both he and Mr. Oprea were
leaning towards adoption of a third-party QA function, an
option which was rejected after consideration of Bechtel's
recommendations. Tr. 1469 (Jordan). Thus the timing of the
final Bechtel report is immaterial.

67. Thus we conclude that CCANP's effort to discredit
the Bechtel study and the principal witnesses on this point
is fraught with omission, misstatement and mischaracteriza-
tion. We find no attempt on the part of HL&P or Bechtel to
mislead the Staff or this Board regarding the nature and
scope of the Bechtel study. CCANP fails to mention that
the NRC Staff found that the Bechtel study adequately
analyzed the various organizational alternatives and closed
out its review of HL&P's Show Cause Item 1 response. ¢ 93;
Crossman et al., ff. Tr. 10010, at 35-36. We therefore find
nothing in the record on this point which would adversely

affect our view of HL&P's integrity and honesty.



68. CCANP also alleges, for the first time in this

proceeding, that HL&P deceived the Staff and this Board by
not meeting a commitment made in its response to the Notice
cf Violation, to increase auditor staffing levels by July
23, [sic] 1980, and by representing falsely in its Show
Cause Order response that the number of auditor personnel
had in fact been increased. CCANP FOF, § 7.3.17. Although
the Resident Reactor Inspector determined that the commit-
ment to increase staffing by July, 1980 had not been met and
did "not concur" with HL&P's response to the Show Cause
Order in this regard, we find no effort to deceive on the
part of HL&P. Staff Ex. 64, at 4. No such intent was
detected by the Resident Reactor Inspector as evidenced by
his failure to issue an additional notice of violation and
his recognition that "progress has been made" in achieving
HL&P's commitments. Id. at 5. The fact that HL&P failed to
satisfy the July, 1980 deadline does not indicate to us an
effort to mislead or deceive. Furthermore, a review of
HL&P's Show Cause Order response reveals that HL&P repre-
sented that consultant personnel were being added until
permanent auditors could be found, and that the auditing
staff was currently under expansion. Staff Ex. 48, At-
tachment 1, at 9-3, 9-5. Although our consideration of this
allegation is hampered by CCANP's failure to raise it at the
hearings and the parties' consequent inability to compile a

full record on this point, we find no evidence which would
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suggest that HL&P intended to deceive either the NRC Staff
or this Board.

69. A final CCANP claim of misrepresentation by HL&P
involved alleged inconsistencies in Mr. Jordan's testimony
regarding the motivation for placing Mr. Oprea solely in
charge of HL&P nuclear matters. CCANP argues that Mr.
Jordan first stated, then rejected the notion that Mr. Oprea
had been reassigned as a result cf the Show Cause Order.
CCANP FOF, § 7.3.18. Mr. Jordan's prepared testimony in-
dicates that he reassigned Mr. Oprea as part of HL&P's
response to the Show Cause Order, and at the hearing Mr.
Jordan elaborated upon his decision. Tr. 1341-42, 1384
(Jordan). Rather than undertaking a "knee-jerk" response
to rthat Order, Mr. Jordan indicated that his decision was
based upon his "overall evaluation" of nuclear construction
and his belief that management improvements would be neces-
sary to resolve the underlying problems addressed in the
Show Cause Order. No effort to mislead this Board is
evident.

70. As indicated above, we have reviewed the record
and, in particular, CCANP's allegations that HL&P has en-
gaged in a "deliberate attempt to deceive the Commission."
CCANP FOF, ¥ 7.3.19. We have found no evidence that HL&P
has attempted to mislead the Staff or this Board. We find
that HL&P has conducted itself in an honest and forthright

manner and has demonstrated substantial integrity.
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G. Values

71. CCANP's final quality is a licensee's "values,"
which it defines in terms of an applicant's commitment to
quality. CCANP FOF, 44 8.1-8.4. Our findings regarding
HL&P's commitment to gquality are presented in § 350. 1In
this section we address only the arguments CCANP makes in
support of its position that HL&P lacks this attribute.

72. CCANP's argument is based first, upon the belief
that HL&P has established and implemented a QA program
simply because the NRC requires it to do so and that it has
failed to appreciate the inherent need for an effective QA
program, aside from NRC requirements. CCANP FOF, ¢ 8.5.
The only basis for CCANP's view is a single sentence ex-
tracted from Applicants' proposed findings of fact which
addresses one aspect of the extent to which a licensee may
delegate the authority for implementation of the require-
ments of Appendix B. This citation 1is not only inapposite
but, in light of the extensive record in this proceeding,
thoroughly unpersuasive. That HL&P does not seek solely to
comply with governmental QA requirements is vividly demon-
strated by its unilateral decision to establish a QA program
not only for its nuclear plants but also for its fossil
units. Jordan, ff. Tr. 1223, at 10; Tr. 1278-79, 1475-77
(Jordan). Moreover, the Staff noted that in some instances
the STP QA/QC program exceeded the minimum requirements
imposed by the NRC. Tr. 9855 (Phillips); Staff FOF, at 71,

Y 40. Through the testimony of Mr. Jordan, Mr. Oprea and
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Mr. Frazar, a.ong others, HL&P has clearly exhibited its
commitment and dedication to a strong and effective QA
program. § 350.

73. 2CANP also implies that a firm commitment to
meeting NRC requirements is not an adequate criterion for
assessing a licensee's character and that "a licensee must
at all times be willing to challenge even the NRC's most
fundamental assumptions." CCANP FOF, § 8.5. For purposes
of this Decision, we need not consider the validity of
CCANP's broad assertion. The issues before this Board are
to be determined within the context of "|[w]lhether there is
reasonable assurance: . . .(ii) that [the activities to be
authorized by the operating licenses] will be ccnducted in
compliance with the regulations in this chapter . . . ." 10
CFR § 2.104(c) (3). For regulatory purposes, the gquestion is
whether the applicant has demonstrated a willingness and
desire to comply with applicable NRC reguirements.

74. CCANP next asserts that HL&P's past performance
reveals an absence of requisite values for an NRC licensee.
CCANP FOF, 4§ 8.6. CCANP first cites HL&P's alleged reaction
to the Three Mile Island accident, arguing that the only
lesson which HL&P learned from the incident was that height-
ened NRC scrutiny would be for“thcoming. CCANP FOF, ¢ 8.6.1.
CCANP alleges that it was this fear of increased NRC over-
eight that prompted HL&P to consider hiring a consultant to

evaluate the STP QA program and that the actual decision to



- 66 ~

hire Bechtel was not even made until the NRC began revealing
problems it was detecting in Investigation 79-19. Id. 1In
fact, the record shows that the bases for Mr. Oprea's deci-
sion to hire a QA consultant included the increased level of
construction activity and his recognition that, during the
early part of 1979, the NRC had identified an increased
number of noncompliances in its inspections at STP. Oprea
et al., ff. Tr. 1505, at 18-19 (Oprea); Tr. 2221-22, 2251
(Oprea). Mr. Oprea indicated that he had initially believed
that heightened NRC scrutiny in the wake of Three Mile
Island was part of the cause for the increased number of
noncompliances on oject. Mr, Oprea testified that
gubsequently preliminary contacts with the NRC regarding the
results of Investigation 79-19 caused him to suspect that
the increased number of noncompliances m.ght instead be
traceable to some fundamental problems in the STP QA program.
14. However, he did not testify generally about HL&P's re-
action to that accident, and there is no basis in the record
for a finding, such as CCANP proposed, regarding the adequacy
of HL&P's reaction to the accident at Three Mile Island.

75. In another effort to derogate HL&P's past per-
formance, CCANP refers us to the conclusions of the NRC
Staff in the Show Cause Order that HL&P had failed to comply
with Appendix B requirements. CCANP FOF, 4 8.6.2. CCANP
does not point to any evidence attributing the deficiencies
found in Investigation 79-19 to a lack of commitment on the

part of HL&P and our review of the record has uncovered no
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such evidence. As we point out at 4 349, the NRC Staff
witnesses who participated in Investigation 79-19 testified
that they found HL&P had the necessary commitment to com=-
pliance with NRC requirements.

76. CCANP also cites the NRC Staff's Systematic Assess-
ment of Licensee Performance (SALP) report fcr the period
July 1, 1980 through June 30, 1981 (CCANP FOF, ¢ 8.6.3), a
period of time in which extensive efforts to respond to the
Show Cause Order resulted in "extreme demands [being] placed
on all licensee and contractor organizations [at STP]."
Staff Ex. 133, at 6. Although the SALP report concludes
that HL&P's performance during this period was "minimally
satisfactory,"” the only deficiencies noted in the report
related to Brown & Root's corrective action performance and
the Staff concluded that other aspects of HL&P's performance
which it reviewed were satisfactory or superior. 1d., at
3. 1In addition, CCANP fails to acknowledge the measures
undertaken by HL&P to improve Brown & Root's corrective
action performance and the efficacy of those efforts. Staff
Ex. 134. Again, CCANP fails to identify any direct link
between the Staff report and HL&P's commitment to compliance
with NRC requirements. Moreover, Staff witnesses who testi-
fied concerning HL&P's performan_ e during this period and
thereafter, uniformly attested to its commitment to an
effective quality program and its character and competence
to operate the STP. Tr. 10067-83 (Crossman, Ph .llips, Hall,

Tapia, Tomlinson, Herr, Hubacek).



77. CCANP also alleges that HL&P viewed quality as a
relatively unimportant objective and therefore sought only
to appease the NRC during construction of the Project.

CCANP FOF, ¢ 8.7. CCANP guotes one of the root causes
identified in Bechtel's audit of the QA program which af-
firms the importance of management involvement in adopting
and stressing a "quality first" policy. CCANP FOF, ¢ 8.7.1.
Although Mr. Amaral reiterated the importance of such a
management commitment, he did not believe that HL&P manage-
ment lacked a positive attitude toward gquality. Tr. 1587-97
(Amaral). While Mr. Amaral did express some concern re-
garding Brown & Root's QA Manager and the difficulty he was
having in implementing its QA program, he did not trace this
problem to a lack of quality commitment. Tr. 1595-96 (Amaral).
This evidence directly contradicts CCANP's assertion that
the "absence of quality motivation was so widespread" that
it lead Mr. Amaral to recommend utilization of an "evangel-
ical" QA consultant to "convert" HL&P's officers and QA
management. CCANP FOF, ¢ 8.7.1. Although Mr. Amaral recom-
mended a particular QA consultant for HL&P and Brown & Root
management, he also testified that he had made the same
recommendation to the NRC, through the NRC to Consumers
Power Company and to others. Tr. 1706 (Amaral). CCANP's
implication that HL&P management so grossly lacked a
commitment to quality that Mr. Amaral recommended only the

most drastic form of reindoctrination is not suppcrted by
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the record. The recommendation did not indicate that HL&P
management had a severe or serious lack of gquality motiva-
tion. Tr. 1708-12 (Amaral).

78. CCANP challenges Mr. Jordan's commitment to quality
by arguing that the only QA training he has received was the
one day Quality College session, and that the training was
ineffective. CCANP FOF, § 8.7.2. As we discussed in R, Y9
18, supra, CCANP's implication that Mr. Jordan received
inadequate QA training misccnceives his role as CEO.
Furthermore, although Mr. Jordan only participated in a one-
day executive session and did not participate in the addi-
tional training offered, the evidence shows that the course
was structured to provide an initial session with top execu-
tives and then more detailed sessions for other employees.
Tr. 1706-08 (Amaral). Since Mr. Jordan earlier demonstrated
his commitment to quality (¥ 350), we see no inconsistency
in his testimony, cited by CCANP, that neither his percep-
tion nor his philosophy of quality changed dramatically as a
result of the QA training.

79, In an effort to demonstrate that HL&P emphasized
cost and scheduling considerations over quality, CCANP
compares the decision to hire Mr. Goldberg as Vice-President,
Nuclear Engineering and Construction with the decision to
retain Mr. Frazar as QA Manager. CCANP FOF, ¢ 8.7.3. While
a substantial recruiting effort was undertaken to hire Mr.

Goldberg, CCANP finds fault with HL&P's failure to revrlace
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Mr. Frazar in 1980. There is, however, no hasis for this
criticism. Mr. Frazar was retained in his position as a
result of HL&P's confidence in his ability. Tr. 1273-74,
1443-45 (Jordan). Furthermore, as CCANP fails to mertion,
Mr. Frazar was replaced as Project QA Manager by Mr. Geiger
in 1981. Geiger et al., ff. Tr. 10580, at 3. After Bechtel
recommended that, because of his limited experience, Mr.
Frazar be backed up by experienced consultant personnel, Mr.
Zwissler was assigned to assist him. Tr. 1767 (Oprea).zg/
Moreover, CCANP ignored the fact that the construction
forces which are Mr. Goldberg's responsibility have a highly
significant role in the quality program. HL&P acquired Mr.
Goldbeirg's services to ensure that the construction work is
properly performed in accordance with Project procedures.
Tr. 1060-61 (Goldberg, Frazar). Thus, neither the hiring of
Mr. Goldberg, tle retention of Mr. Frazar as QA Manager, nor
the .-ilization of Mr. 2Zwissler supports CCANP's thesis that
HL&P emphasized cost and scheduling considerations but

expended few resources on its QA program. In fact the

record shows just the opposite. Tr. 99%941-43 (Hayes, Phillips);

29/ Although CCANP also attacks Mr. Zwissler's credentials

% arquing that he had no QA experience in construction of
nuclear power plants, Mr. 2Zwissler was in fact a highly
qualified individual. He had 18 years of professional
QA experience, including 8 years involved in nuclear
activities as QA manager for Argonne National Laboratory
and he is a highly regarded memhber of his profession, a
registered professional engineer and past chairman of
the Energy Division of the American Society for Quality
Control. Staff Ex. 48, Attachment 1, at Ex. 5; Tr.
1835 (Frazar).
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Tr. 9949-50 (Phillips, Shewmaker); Tr. 9962-64 (Phillips,
Hayes, Shewmaker).

80. In another effort to demonstrate HL&P's alleged
differcntial treatment of cost and QA considerations, CCANP
cites the fact that Mr. Jordan met with Mr. Goldberg more
often than with Mr. Frazar. CCANP FOF, 4 8.7.4. Mr. Goldberg,
however, is an officer of the corporation with a broad range
of responsibilities. Tr. 2489-99 (Goldberg, Frazar); Tr.
5455-57 (Oprea). Mr. Frazar, as Manager of the QA program
did not zttend as many executive-level meetings. These
facts are thus not probative of the relative importance HL&P
attached to QA as oppcsed to cost and schedule. See ¢ 119.

8l. CCANP also cited Mr. Jordan's testimony that while
he recollected HL&P asking Brocwn & Root to remove some
Construction personnel after the Show Cause Order he could
not rec:ll whether a similar request had Leen made regarding
QA nerscrnel. CCANP FOF, § 8.7.5., We do not believe that
Mr. Jordan's inability to recollect this information reflects
advercely on his commitment to quality. Moreover, the
change in Construction personnel was for quality reasons,
not to foster cost and schedule objectives. Staff Ex. 47,
Attachment, at 5.

82. Finally, CCANP addresses, once again, the January
1980 Brown & Root QA presentation, which the Staff found to
have overly emphasized cost and schedule considerations and
which formed the basis for Show Cause Item 4. CCANP FOF,

Y 8.7.6. We have discussed this matter in several other
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contexts and in particular in our findings on HL&P's Show
Cause Order response. Y 97. As we found there, although QA
personnel on the STP have na2ver had cost or scheduling
responsibilities, HL&P took prompt and effective measuvres to
rescind the original presentation and to reemphasize the
legitimate role of QA personnel.

83. We have considered CCANP's argument that HL&P
lacks a commitment and appreciation of guality and reviewed
the record in that light. We find CCANP's allegations in
this regard wholly unsubstantiated. HL&P, through the
actions and testimony of its top executives and QA manage-
ment, has demonstrated to us the requisite commitment to an

effective QA program for the STP.
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R-III. CCANP's Assessment
Of Staff's Testimony

84. A considerable portion of the CCANP proposed
indings are devoted t¢ o refutation of the testimony of the
Staff witnesses regard ng Investigation 79-19, particularly
concerning their vie. that HL&P's record of compliance does
not support a conclusion that HL&P does not have the neces-
sary managerial competence or character to be granted
operating licenses for the Project. CCANP FOF, § 2. Our
review of the record, however, discloses that CCANP has
misconstrued the law and ignored significant portions of the
record in these proposed findings. Accordingly, as more
fully explained below, we reject the CCANP propcsed findings
regarding the Staff's opinion testimony.

85. CCANP addressed three reasons cited by Shewmaker
et al. in support of their conclusion that HL&P does not
lack the necessary character: (1) differences between the
managerial effort required for plant operations as opposed
to plant construction, (2) the villingness of HL&P to comply
with NIRC requirements, and (3) whether the nature of the
noncompliances was of such a character as to indicate irre-
sponsibility or deliberateness. CCANP FOF, § 2. CCANP's
thesis is that the first reason is not valid because the
managemnent of nuclear plant operation has greater safety
significance than construction. With respect to the second
reason, CCANP argues that the Staff's position is founded on
HL&P's trying to comply, while it is actual compliance that

is required. To some extent CCANP also disputes the Staff's
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conclusion that HL&P tried to comply. Finally, CCANP argues
that under the Staff witnesses’' own definition of irrespon-
sible behavior, HL&P's record did manifest such irresponsibil-
ity. CCANP concludes Lhat we should rely upon the Staff's
factual findings but reject the Staff's conclusion. We
address these arguments one at a time.

86. The testimony of Shewmaker et al. was that "the
scope of managerial effort required during the construction
phase of a project . . . is far greater than that required
once the plant is in operation. Thus, although shortcomings
in the management of HL&P relative to plant construction is
relevant to, and probative of, how it will perform under an
operating license, such prior behavior should not be deter-
minative." Shewmaker et al., ff. Tr. 2576 at 49. We ad-
dress this notion in ¢4 374 of this Decision. CCANP argues
that errors in plant operation are less easily detected and
have more serious consequences than errors in construction,
making management character more important during plant
operation, and therefore to be judged by a stricter stan-
dard. In support of this position CCANP cites a statement

of the licensing board in Carolina Power and Lighting Co.

(Shearon Harris Nuclear Power Plant, Units 1, 2, 3 and 4),
LBP-79-19, 10 NRC 37, 42 (1979) to the effect that plant
operation requires a greater showing of technical qualification
and management capability compared to plant construction.

Although CCANP implies that the statement of the Shearon
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Harris board is inconsistent with the Staff testimony, in
fact there is no inconsistency. In connection with its

construction permit decision, the Shearon Harris licensing

board was emphasizing the importance of management duising
eventual plant operation, while the Staff witnesses were
simply addressing the differing nature of the manager's task
in the two situations, construction and operation.ég/
Another relevant precedent, cited in Applicants' Memorandum

of Law on Issues Concerning Competence and Character, llay 2,

1981, but not addressed by CCANP is Dugu2sne Light Company,

et al. (Beaver Valley Power Station, Unit No. 1), LBP-76-3,

3 NRC 44 (1976). There, unlike Shearon Harris, an operating

license application was under consideration and the charac-
ter and compctence of the applicants' management were being
weighed in light of deficiencies uncovered during construc-
tion. The Board found a "vital key" to these considerations
in the fact that "better contrcl is possible when the person-
nel involved all report directly to the responsible Licensee

organization." Beaver Valley, supra, 3 NRC at 60-61. This

distinction, one of fundamental importance, is part of what
the Staff intended by its testimony. Tr. 9906 (Phillips);
Tr. 9863-64 (Hayes). This distinction is highlighted by the

CCANP FOF', § 2.31, which emphasizes that most of the QA

30/ The Shearon Harris licensing board also recognized that

™  management of plant operaticn involves challenges to a
utility that differ from those during construction. It
stated that in considering management capability to
safely operate a nuclear plant operating experience (as
opposed to construction experience) "is very important
to our consideration." Id., at 42.
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deficiencies involved failures of contractor employees to
implement an adequate written program and adequate procedures.

87. Clearly HU&P's performance during conctruction is
relevant, and the Staff did not suggest otherwise. However,
the fact that different challenges will be faced and differ-
ent skills required during plant coperation emphasizes the
need to scrutinize the record during construction in order
to determine the causes of deficiencies so that we may judge
whether those causes are likely to have a continuing effect
on performance during plant operation. The Staff testified
that HL&P management manifested positive .ttitudes towards
nuclear safety and compliance with NRC requirements. These
positive attitudes are in part addressed in the subject of
"willingness to implement corrective action," which the
second part of the CCANP argument seeks to dismiss as
irrelevant. CCANP FOF, YY 2.16-2.33.

88. At the outset of its attack on the second Staff
reason, HL&P's willingness to implement corrective action,
CCANP belittles the Staff's use of the word "tried.“él/

CCANP maintains "performance is measured in terms of effec-

tiveness not energy level" (CCANP FOF, § 2.19), and, of

31/ 1In the course of its findings, CCANP quotes out of
context to suggest that the Staff relied in part on
HL&P's trying "to secure construction permits." CCANP
FOF, ¢ 2.17. Obviously HL&P did secure such permits.
The actual testimony was that HL&P "attempted to secure
construction permits and establish the QA program in
accordance with all NRC regulations." Tr. 9854-55
(Phillips). Clearly the Staff was citing the intent to
comply, not the mere act of securing construct.ion
permits. CCANP's argument to the contrary is frivolous.
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course, CCANP would be correct if we were involved in an
enforcement action and our task was to assess the complete
acceptability of the pre-Investigation 79-19 construction QA
program. However, we are involved in 21 licensing action and
our task is a predictive one. As the Appeal Board emphasized
in ALAB-106, we must assess HL&P's managerial attitude, its
willingness and desire to comply with NRC requirements.

Consumers Power Co. (Midland Plant, Units 1 and 2) ALAB-106,

6 AEC 182, 184 (1973). That willingness and desire to
comply in large measure comprises the "character" we are to
assess, and sincere efforts to comply are among the prime
indicators of such character.

89. Part of CCANP's argument against our considering
HL&P's intent is founded on the proposition that one ought
not be given credit for proper behavior if it occurs under
either implied or expressed threat of regulatory enforcement

32/
action.” = CCANP FOF, 4y 2.18-2.22. In addition to the

32/ As an alleged example of HL&P taking action under a
threat of enforcement action, CCANP cites HL&P's stop
wo~k order related to Cadweld inspection in 1978.

CCANP FOF, 4 2.23. CCANP incorrectly asserts that the
Cadwelds made on the second shift were uninspected. 1In
reality each Cadweld made on the second shift had been
subjected to final inspection; no Cadwelds were incor-
porated into the plant without inspection (Murphy et
al. (Contentions), ff. Tr. 6522, at 28-29), and the
issue was whether in-process inspections, which were
required only on a spot check or surveillance basis,
had to be conducted on all shifts. Id.; Staff Ex. 13,
at 11-12. HL&P's corrective action (including stopping
work, reinspecting all accessible Cadwelds and in-
creasing HL&P surveililance (Murphy et al. (Contentions),
£f. Tr. 6522, at 88-91 (Long)) does reflect positively
on HL&P's character.
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fact that many actions taken by HL&P were not under such
threat, we are unpersuaded by CCANP's argument, since we do
see a favorable character trait when a licensee promptly and
voluntarily takes action prior to a requirement being im-
posed or takes action of greater scope than may be required,
whether or not a regulatory threat is lurking. In addition,
we note that licensees have been given credit for such
actions in other cases, even when such a threat existed.

See, e.g., North Anna, supra, 6 NRC at 1143-44. Moreover,

consideration of intent is particularly important since the
Commission has explicitly rejected the notion that a license
should be denied where the licensee's violation of require-
ments was neither intentional nor reckless, even though it
imposed civil penalties for the very same violation.

Virginia Electric Power Co., (North Anna Nuclear Power

Station Units 1 and 2), CLI-76-22, 4 NRC 480, 492 fn. 12

(1976); affirmed as modified sub nom., Virginia Electric

Power Co. v. NRC, 571 F.2d 1289 (4th Cir. 1978). See also

North Anna, supra, 6 NRC at 1143-44.

90. After devoting considerable argument to the erro-
neous proposition that HL&P's efforts to comply are irrele-
vant, CCANP cites an instance that it claims to be incon-
sistent with the Staff's opinior that HL&P tried to comply.
CCANP FOF, 49 2.26-2.29. The example involves an inspection
report prepared by the very inspector whose testimony empha-
sized HL&P's efforts to comply. Tr. 9851-60 (Phillips):;

Staff Ex. 83, at 1. The portion of Staff Exhibit 83 cited
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by CCANP was not addressed in the testimony of any witness
and the Board is not inclined to rely on such evidence to
discount the Staff testimony. In any event, we note that
there was apparently a technical disagreement about applicable
requirements (App. Ex. 15), HL&P's technical position was
founded in part on the advice of its NSSS supplier, Westing-
house, (Staff Ex. 83, at 9) and the matter was resolved to
the Staff's satisfaction (Staff Ex. 128, at 3-4). Moreover,
the Staff testified that there were few incidents where
HL&P's initial responses to NRC findings were not acceptable
and that it did not consider the occurrence of a few such
instances to be unusual or to reflect adversely on HL&P's
character. Tr. 9499-502 (Seidle, Phillips, Taylor, Crossman).
91. In connection with its attack on the Staff testi-
mony that HL&P tried to comply with NRC requirements (testi-
mony of exactly the nature CCANP FOF, 4 2.41 argues should
be accepted by the Board), CCANP cites testimony of HL&P's
CEO, Mr. Jordan regarding a letter he sent to HL&P officers
and managers in 1974 directing fuvll cooperation with the
HL&P QA Manager in matters related to the HL&P QA program.
CCANP FOF, 4 2.27. CCANP, by improperly citing a sentence
out of context, argues that the letter was the totality of
HL&P's QA effort. See R, ¥ 34, supra, for a more complete
explanation of CCANP's error. In a similar vein, CCANP
attempts to dismiss other parts of Mr. Jordan's testimony as

if they too existed in isolation. IMr. Jordan's visits to
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the site did not represent the totality of either HL&P's ef-
forts or his personal efforts (compare CCANP FOF, ¢ 2.28
with Tr. 1387 (Jordan)), and he took the QA seminar not in
response tO I&E Report 79-19, but in response to a Bechtel
recommendation. Compare CCANP FOF, ¢ 2.28 with Tr. 1707
(Amaral) .

92. Within 49 2.27-2.33, CCANP proposed a number of
findings regarding matters addressed at greater length in
connection with CCANP's subsequent attempts to address its
six qualities of character. Since we have generally ad-
dressed those findings in connection with the six qualities
we do not repeat our discussion here.

93. The third part of CCANP's attack on the Staff
testimony concerns their opinion that inadequacies in HL&P's
involvement in the Project were due to "inexperience ‘rather
than irresponsible corporate management'". CCANP FOF, ¢
2.34 citing Shewmaker et al., ff. Tr. 9576 at 49. CCANP's
principal arguments are (1) CCANP's view that inadequate
involvement constitutes abdication of knowledge or responsi-
bility and is per se disqualifying, (2) the Staff witnesses'
definition of "irresponsible" included gross negligence and
in CCANP's opinion there was evidence of gross negligence,
(3) the Staff cited as a basis for its opinion the fact that
no irreparable defects in construction resulted and CCANP
believes that to be an invalid reason, and (4) these Staff
witnesses had never been called upon to offer an opinion on

whether a licensee had the character to obtain an NRC license
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and were thus not qualified as experts on this ultimate
issue.

94. The CCANP argument that inadequate involvement is
per se disqualifying is founded on its misreading of the
Commission's Memorandum and Order, CLI-80-32. There the
Commission stated that "[e]ither abdication of responsi-
bility or abdication of knowledge, whether at the construc-
tion or operating phase, could form an independent and
sufficient basis for revoking a license or denying a license
application. . . ."™ 12 NRC 281, 291. CCANP argues that
insufficient involvement in Project activities is tantamount
to abdication of responsibility and knowledge, which CCANP
maintains is "per se irresponsible." CCANP FOF, § 2.34.

The fallacies in this argument are apparent. The Commission
did not say that a license must be denied if any such abdi-
cation were discovered, it said it could be denied. The
Commission noted the predictive nature of licensing; we must
judge whether HL&P's future performance will be acceptable.
This is not a question of penalizing past misconduct, but
rather of considering past conduct as one indicator of
future conduct. Although CCANP seeks to buttress its
argument with references to the Staff's identification of
HL&P's failures to satisfy NRC requirements (CCANP FOF, Y9
2.36-2.36.10), in each case the Staff's statement is general
in nature and the degree of failure is not specified. Id.
None of these failures were absolute and their significance

varied. As the Staff noted: "from the inception of this
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project the Staff has never issued HL&P an item of non-
compliance at the severity level of a violation--indicating
the Staff does not believe the functional integrity of any
system has ever been lost." Staff FOF, at 71, ¢ 40.
Accordingly, we reject CCANP's argument that the Staff
testimony demonstrates that HL&P was "per se irresponsible.”
CCANP FOF, ¢ 2.34.

9S. CCANP states that t¢@ Staff defined gross negli-
gence to include failures to cacry out a responsibility if
the matters involved are important and material; and that in
CCANP's view by that definition HL&P was grossly negligent.
CCANP FOF, Y9 2.37-2.40. To reach this conclusion CCANP
first attacks the Staff's application of its own test,
asserting that a Staff witness was in error in testifying
that trying to do something and not being able to do it
might be responsible rather than irresponsible conduct.
CCANP FOF, § 2.38 citing Tr. 9801 (Phillips). CCANP asserts
that "trying" is a concept inconsistent with the gross
negligence definition. Id. 1In fact the witness offered his
explanation as part of his definition. Tr. 9800-04 (Hayes,
Shewmaker, Phillips). We find it unnecessary to get deeply
involved in CCANP's tortured semantics. Suffice it to say
that we agree with the Staff that, in determining whether an
applicant is acting irresponsibly or regligently, his degree
of effort to achieve the desired result is pertinent.

96. NRC witnesses, Shewmaker, Hayes and Phillips,

testified that none of them had previously been called upon
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to offer an opinion on the character qualifirations of an
applicant for an NRC license. Tr. 9718-23. CCANP maintains
that this fact disqualifies them from presenting expert
testimony on this ultimate issue. CCANP FOF, ¢ 2.39. We
disagree. Although these witnesses had not previously
testified or formally offered an opinion on this ultimate
question, they obviously must form judgments on the behavior
of licensecvs as part of their routine activities in inspec-
tion and enforcement. Cf. Seidle et al., ff. Tr. 9205 at 5-
9. Each of these witnesses had substantial QA and enforce-
ment experience (Shewmaker et al., ff. Tr. 9576, at Profes-
sional Qualifications) and they applied that experience in
offering their opinion on the character of HL&P. Tr. 9852
(Phillips). At the time of this testimony one of these
witnesses had been the Resident Reactor Inspector at STP for
over two years, interacting with HL&P personnel on virtually
a daily basis, including meetings with HL&P's Executive Vice
President. Tr. 9851-52, 9860 (Phillips). Obviously the
ultimate questions regarding HL&P's character and managerial
competence must be answered on the basis of the entire
record. We cannot and do not base our decision solely on
the opinions of the witnesses, no matter how expert. The
weight we place on the opinion of an expert depends on the
bases for that opinion. In this case the witnesses were
well qualified as experts and while their exposure to the
facts varied, as to all three individuals it was substantial.

We have taken these factors into account in determining the
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weight to be accorded this testimony. However, since the
opinions expressed by these experts did not differ in any
way from the opinions we formed independently based on the
balance of the record, we must note that acceptance of this
expert testimony has not altered the decision we would
otherwise have reached.

97. it is CCANP's thesis that the Staff's testimony
showed that HL&P had failed to carry out its responsibili-
ties in a number of "important" respects and that such a
failure constitutes gross negligence such as, by the Staff's
definition, should be termed irresponsible behavior. CCANP
FOF, Y9 2.42-2.44. This argument is founded on the same
CCANP error we addressed in R, § 94, supra. In none of the
cases was the inadequacy absolute. See ¢ 341-62. The
Staff witnesses expressed their opinion that deficiencies
found in 1&E Report 79-19 were due to HL&P's inexperience
rather than irresponsibility. Shewmaker et al., ff. Tr.
9576, at 49. CCANP argues that inexperience is in itself
irresponsibility. CCANP FOF, 4 2.44. We cannot agree.
Every licensee must start at some point. Tr. 9835 (Shewmaker).
HL&P's qualifications to manage STP were considered when
HL&P was granted construction permits and the evidence shows
that HL&P acted to increase its level of experience there-
after, both at the officer level, e.g. by biring Mr. Ferguson
(Tr. 5105-06 (Turner)), and at lower levels (Y% 25, 31; Tr.
5742-45 (Barker)). The Staff correctly points out that HL&P

recognized its lack of experience by hiring a major



- 88 =

architect-engineer-construction firm with extensive experi-
ence in heavy construction. Tr. 9863-64 (Hayes). Although
Brown & Root had not previously designed and engineered a

nuclear plant, it had prior nuclear construction experience
and it had an association with a prominent nuclear engineer-

ing and consulting firm, NUS. ¢ 27. CCANP argues that lack

of experience is not an excuse for inadequate performance.

CCANP FOF, ¢4 2.47. 1I1f the issue before us was whether HL&P

should be penalized for violation of an NRC requirements,

inexperience would not be an excuse. However, to make the
predictive judgment regarding operating licenses, the cause
of prior deficiencies is very relevant. The record shows
that HL&P has learned from this history; and our Decision is
replete with the actions it has taken to remedy such causes.
98. Finally CCANP attacks the Staff's reliance on the
fact that no irreparable construction defects resulted from
QA deficiencies. CCANP FOF, 44 2.48-2.50. CCANP argues
that this factor is not relevant to character (CCANP FOF, ¢
2.49) and that no defects are literally irreparable, and it
speculates that there may be hidden defects which are less
reparable (CCAIP FOF, § 2.50). These points are off the
mark. The entire purpose of a construction QA program is to
assure that the facility is properly constructed. The
relative significance of defects in construction is clearly
relevant to an assessment of the significance of the QA

deficiencies. Tr. 9957 (Shewmaker); See Commonwealth Ldison

Co. (Zion Station, Units 1 and 2), LBP-73-35, 6 AEC 861,
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896-99 (1973); Consumers Power Co. (Midland Plant, Units 1

and 2), ALAB-106, 6 AEC 182, 186 (1973). Here the Staff
additionally testified that thorough review of the quality
of construction found that "there are no major safety re-
lated problems with the completed structures or physical
systems." Crossman et al., ff. Tr. 10010, at 52. Thus, in
assessing the weight to give to previous deficiencies in
HL&P's QA performance, it is certainly relevant to consider
that such deficiencies were not so pervasive as to result in
"maior" or "irreparable" defects. Finally, we reject CCANP's
baseless speculation about undiscovered defects. Based on
the thorough reevaluation of the quality of construction we
find that therc is reasonable assurance that there are no

such defects. See Y9 174-239; R, %Y 106-108, infra.
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R-IV. CCANP's Proposed
Findings and Conclusions

A. Issue A

99. 1In Section 9, CCANP provides no new findings of
fact but merely reaches the conclusion that HL&P has fallen
far below the (unspecified) standardslé/eet by the NRC and
therefore the answer to Issue A should be "yes." As com-
vared to CCANP's conclusory proposal, in Section IX.A of
this Decision we dealt at length with all of the matters
referred to in Issue A, i.e., whether HL&P made false state-
ments to the NRC, the number and severity of noncompliances
that occurred, and whether HL&P abdicated its responsibili-
ties to Brown & Root or failed to keep itself knowledgeable
concerning Project construction. Taking into account our
detailed previous findings regarding HL&P's past conduct and
actions and the guidance derived from precedents in 4y 333~
35,21/we assessed the significance to HL&P's managerial

competence and character of such deficiencies standing

33/ CCANP inexplicably cites 47 Fed. Reg. 9984, col. 3 as
the source of its "standards." That citation is part
of the publication in the Federal Register of a wholily
irielevant change in the NRC's regulations pert2ining
to antitrust review.

34/ CCANF argues that decisions "based on various different
events do not provide good precedent when all those
events are combined and multiplied in one proceeding."
CCANP FOF, ¥ 9.2. CCANP is wrong on at least two
counts. First, it would be rare indeed that in cases
hinging on assessment of factual situations a precedent
could be found that deals with precisely similar com-
binations of circumstances. Precedents are helpful
becavse they are instructive as to the type of factors
that should be employed in reaching a decision, and
(Footnote continued on next page)



alone. We reached the conclusion that, even if considered
without regard to subsequent remedial measures, thz relevant
history demonstrates that HL&P has the necessary managerial
competence and character to be granted operating licenses.
In Part R-1I of this Decision we have additionally con-
sidered the marginally relevant "qualities" which CCANP
suggested, and we find that they do nct affect our affirma-
tive conclusions.
B. Issue B

100. CCANP's principal conclusions in Section 10 are
first that the facts found under Issue A are dispositive on
the issue of Applicants' character and competence and there
is no need to reach Issue B; second, if Issue B is reached,
the remedial measures concerning character are inadequate
and those regarding technical competence "must remain un-
answered." We find that CCANP is mistaken in all respects.

102. If CCANP means to argue once more, as it has
several times in the past, that we can ignore the remedial
measures taken by an applicant in assessing its current
managerial competence and character, CCANP is simply wrong.

As we have ruled twice before and in ¢ 332 of this

(Footnote continued from previocus page)

that is solely how we have used them. Second, contrary
to CCANP's inference, a number of events of the type
discussed in STP were also present in combined fashion
in other cases. Moreover they are not present in STP
in more extensive form than in some of those precedents.
Cf. Virginia £lectric Power Corp. (North Anna Nuclear
Power Station, Units 1 and 2) LBP-77-68, 6 NRC 1127
(1977).
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35/
Decision, the predictive judgment as to whether an appli-

cant has the managerial competence and character to operate
a facility must be based on the totality of circumstances,
including remedial actions taken with respect to past

problems. When the Commission stated that certain defi-

ciencies might constitute an "independent and sufficient
basis" for denial of a license, it meant only that such
matters might be so serious that, without the need for
finding other misconduct, they might provide a basis for
denial; it neither stated nor implied that such matters
should be weighed in a vacuum without concideration of other
relevant information, such as related remedial actions. 1If,
on the other hand, CCANP meant that the findings under Issue
A are so adverse to HL&P that no remedial action considered
under Issue B could conceivably change the result, it is
simply wrong on the facts. Quite to the contrary, we have
found under Issue A that HL&P has the necessary managerial
competence and character even without regard to the ample
remedial measures and improvements taken.

102. CCANP claims that the character of HL&P remains
inadeguate because there has been no change in ownership or

in the Board of Directors, and that the Board of Directors

35/ See also, e.g., Applicants' lMemorandum of Law on Issues
Concerning Competence and Character, at 22 n.* (May 2,
1981); NRC staff Memorandum on Standards for Evaluating
Managerial Competence and Corporate Character, at 17-18
(Mey 6, 1981); Staff FOF, at 26-27, 30-33.



- 90 ~-

has shown a lack of character by failing to change HL&P's
leadership and failing to order changes in response to the
Order to Show Cause. CCANP FOF, ¢ 10.3.1. Such claims are
frivolous in that no failure by stockholders or the Board of
Direccorséﬁ/ to take any action required under pertinent
statutes, regulations, licenses or orders has been alleged
or demonstrated. CCANP simply chose to grasp at this straw
rather than refuting in any fashion Applicants' demonstra-
tion that it has taken extensive and thorough remedial
steps. These are summarized in Applicants' proposed find-

ings which we have adopted at ¢4 363-72 of this Decisioa.

We there concluded that these steps, inter alia, demon-

strated that HL&P has the necessary managerial competence
and character, and nothing in CCANP's filing affects our
conclusion.

103. In Section 10.3.2 CCANP makes a somewhat inco-
herent argument that the hiring of Bechtel and Ebasco was
too recent to provide a record from which to judge the
adequacy of technical competence and that remedial measures
relating thereto must remain unanswered. In Part IV of this
Decision we discuss the changes resulting from the hiring of
Bechtel and Ebasco, including the testimony of Bechtel's

Project Manager and Cbasco's Ccnstruction Manager and the

36/ To the extent that CCANP implies that the Board of
Directors has not taken an active role concerning STP,
it ignores testimony indicating that STP is discussed
at practically every meeting of the Board. Oprea et
al., ff. Tr. 1505, at 25 (Oprea); Tr. 1255 (Jordan) .
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exhibits summarizing Bechtel's and Ebasco's nuclear ex=-
perience and describing the transition program. There is
absolutely no question concerning Bechtel's and Ebasco's
technical ccmpetence, and, in fact, CCANP even chose not to
cross-examine the Staff witnesses who prefiled testimony in
which they found the contractors to be eminently qualified;
rather CCANP stipulated such testimony into the record. Tr.
10721. Moreover, the question under Issue B is not the
technical competence of the contractors, but the managerial
competence of HL&P. As we have mentioned abhove, the reme-
dial measures taken by HL&P amply support a finding that it
now possesses both the necessary managerial competence and
character.
C. Issue C

104. In Section 11 CCANP concludes that there is no
reasonable assurance that HL&P would safely operate STP
because Issue A should be answered "Yes" and Issue B "No "
Having reached the opposite conclusion on those two Issues,
we need not belabor the matter. We note only that CCANP has
wholly ignored the pertinence under Issue C of HL&P's plans
for management of operation of STP, which are discussed at
length in our favorable findings in Yy 373-78.
D. Issue D

105. Similarly, in Section 12 CCANP concludes that
there is not reasonable assurance that the requirements of

10 CFR Part 50, Appendix B will be implemented during the



- 92 -

remainder of construction because Issue A should be answered
"Yes" and Issue B "No." Although CCANP does not even bother
to explain why it believes those two Issues to be determina-
tive of the specific questions raised in Issue D, since we
have reached the opposite conclusion thereon anyway we again
need not belabor the matter. We note only that CCANP has
wholly ignored the extensive testimony of HL&P's STP Project
QA Manager, Bechtel's Houston area QA Manager and Ebasco's
STP Quality Program Site Manager. As discussed Y94 166-85 of
this Decision, such testimony demonstrated not only that the
current QA organizations and practices meet the lrequirements
of Appendix B, but that the QA program will be implemented
eo that construction of STP will be completed in conformance
with applicable requirements.

E. Issue E

106. 1Issue E questions whether in-place backfill, con-
crete and welding at STP conform to the construction permits
and Commission regulations, and, if not, whether HL&P has
taken steps to assure necessary repairs or replacement. In
response, Applicants presented extensive testimony, based
upon comprehensive field inspections and analyses, by five
panels of witnesses, which inzluded numerous HL&P, Brown &
Root and contractor personnel with expertise in design
engineering, field engineering, construction and QA, as
well as highly qualified expert consultants. NRC Staff wit-

nesses also testified concerning their inspections and
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reviews. As discussed in detail in 49 187-239 of this Deci-
sion, this uncontroverted testimony demonstrated to us that
there is reasonaple assurance that the Category I structural
I ~kfill and the concrete conform to applicable NRC require-
ments and that the AWS and ASME welds either conform or will
be repaired or replaced as necessary.

107. CCANP dismisses this overwhelming record with a
condescending acknowledgment that "the Applicant did hire
consultants and engage in reexamination of the existing
structures" and that this provided "some assurance that the
items reexamined are in conformance." (CCANP FOF, ¢ 13.7).
Without any attempt to review the mammoth reinspection
programs undertaken by Applicants as to the status of in-
place structures or even to allege any specific inadequacies
in such programs, CCANP simply concludes that the Board is
being asked "to speculate" whether any deficiencies in the
structures could have escaped undetected and that, in light
of STP's history and the difficulty in answering all doubts,
the in-place condition "must be considered indeterminate."
(CCANP FOF, ¢ 13.9). This amounts to a nonsensical position
that, if problems arose during construction, it is impos-
sible, regardless of the thoroughness and depth of a subse-
guent inspection program, ever to determine whether such
construction is acceptable. We reject such a position out-
of-hand. The testimony on behalf of Applicants and the
Staff was very impressive concerning the planning of the

reinspecticn programs, the scope and detail of such programs,
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aod the thoroughness of their implementation, and provided
the reasonable assurance needed to satisfy Issue E.

108. We will touch only briefly on the allegations of
CCANP contained in Section 13. CCANP claims that pressures
upon and harassment and intimidation of QC Inspectors, high
turnover among Inspectors, and an alleged teudency to sign
off rather than engage in confrontation leave doubts as to
the adequacy of in-plant structures. (CCANP FOF, ¢ 13.2).
Not only does the record not establish the "systematic
obstruction of the QA/QC program" which CCANP alleges, but
there is no evidence that the foregoing problems resuited in
any significant defects in the work prcduct. To the con-
trary, for example, based on its review of I&E Report 79-19,
HL&P's various responses to the enforcement actions resulting
from that report and the NRC inspections both beforec and
subsequent to 79-19 the NRC Staff concluded that there are
no major safety related problems with the completed struc-
tures or physical systems. Crossman et al., ff. Tr. 10010,
at 52. In any event, reviews undertaken in connection with
such allegations (e.g., review of Cadweld records) together
with the comprehensive reinspection programs which would
have detected deficiencies regardless of cause, provide ample
assurance as to the adequacy of in-place structures. S.mi-
larly, CCANP's "presumption" that some deficiencies were
overlooked because of the "widespread noncompliance" in the

QA/QC program (CCANP FOF, ¢ 13.3), ignores, among other



- 98 =

things, the fact that each non-compliance was reviewed,
suitable remedial and corrective measures taken, and un-
controverted testimcny, including that of the Staff, es-
tablishes that all measures were implemented fully and
properly. See Y4 62-78. The Staff noted that "it was not
shown that in any instance such harassment stopped the QA/QC
personnel from performing their duties." Staff FOF, at 30.
That the Staff did not interview all QC Inspectors who had
left the site or were working for the company on other tasks
(CCANP FOF, 94 13.4, 13.5) is, of course, irrelevant.él/

The Staff's reports and testimony reveal that a thorough in-
spection job was done. Finally, CCANP argues that the iden-
tification of rejectable indications in 15% of the radio-
graphs of ASME welds "could be another indicator of inspec-
tors accepting unsatisfactory work in order to avcid the
consequences of reporting the deficiency." (CCANP FOF,

Y 13.7). We reject CCANP's speculation since there is

no evidence in the record (including any cross-examination
by CCANP) indicating that welding inspectors were subject

to intimidation or harassment, and, instead, the record con-
tains a thorough discussion of the revisions in procedures,
training of welderc and improved certification of QC Inspec-

tuss that were implemented to resolve welding problems.

37/ 1t is also irrelevant that an inspector would be in-
criminating himself if he admitted that he falsely
certified a document. (CCANP FOF, § 13.6). The
adequacy of the NRC's inspection program is based on
much more than reliance on admissions by interviewees.
Seidle et al., ff. Tr. 9205, at 5-9.
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See Y4 220-39. Thus, none of CCANP's complaints casts any
doubt on the adequacy of the in-place structures or of the
repair and replacement steps taken.

F. Contention 7e

109. CCANP alleges that the first sentence of Conten-
tion 7e2§/(sic) "has been proven beyond any doubt." (CCANP
FOF, 4 14.2). CCANP is wrong on two counts. First, the
thrust of CCANP's Contention (as is clear from the second
sentence of the Contention, which CCANP conveniently o.its)
was that QC Inspector. participated in alleged card games,
rather than conduct inspections, because of alleged as-
saults, threats and harassment. We found not only a total
absence of evidence in support of such allegations but
considerable undisputed evidence to the contrary. See 4%
304-11. Even if CCANP is belatedly claiming that its
Contention was intended to cover more generally assaults,
threats and harassment that allegedly took place prior to
the admission of its Contention in 1979, the record is
devoid of any evidence of "a pattern of behavior designed to
intimidate the inspectors" and instead shows only excessive
friction and a number of isolated incidents whose signifi-

cance we have already discussed at Y 47-51. See also Staff

FOF, at 46.

38/ This is obviously the contention that we have referred
to as 1.7(e).



G. Conclusions of Law

110. Since CCANP's proposed conclusions of law are
based upon its proposed findings of fact that we have unan-

imously rejected, we reject such conclusions as wel' and

adhere to those expressed in Part X of this Decision.
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