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I. REQUEST FOR, EEARING
<

Hartsell D. Phillips ("Mr. Phillips") hereby moves the ' ]
:

United States Nuclear Regulatory Commission ("NRC") for a hearing. <'

on the " Order Prohibiting Involvement in NRC-Licensed Activities

(Effective Immediately)" (" Order") dated March 10, 1994, by Hugh L. |
1

!

Thompson, Jr., Deputy Executive Director for Nuclear Materials.
!

Safety, Safeguards, and Operations Support, on the grounds that the {

Order is not based on adequate evidence but on mere suspicion, .a

unfounded allegations or error. In further support, Mr. Phillips

states that there was not an adequate investigation of. the

practices and procedures utilized at Logan General' Hospital, Logan,

West Virginia, based upon the following reasons: H

1. Mr. Phillips is not the sole responsible party for.

the Nuclear Medicine Facility at Logan General Hospital; yet, he is '|

identified by the NRC as the responsible individual for the alleged.

findings in the Order.

2. Mr. Phillips was under doctor's care for extreme

emotional stress due to the directions and demands of Logan General

Hospital for him' to increase the number of tests in the . Nuclear {

Medicine Facility. Mr. Phillips could not for=ulate the necessary
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intent to engage in deliberate misconduct in the administration of

the Facility.

3. Logan General Hospital failed to provide Nuclear

Medicine Technologists despite numerous requests from Mr. Phillips.

4. Logan General Hospital threatened Mr. Phillips with

termination of his employment if he did not administer the Nuclear

Medicine Facility as directed, ubich activities may have resulted

in violations as identified (but not admitted by Mr. Phillips) in

the NRC's Order of March 10, 1994.

5. Mr. Phillips informed Logan General Hospital of

administrative and technological deficiencies with respect to NRC's

rules and regulations, but Logan General Hospital, with full

knowledge of such deficiencies, instructed Mr. Phillips to proceed

as directed by Logan General Hospital, which procedures may have

been in violation of rules and regulations of the NRC.

WHEREFORE, Mr. Phillips respectfully requests that the

Order be relaxed or rescinded incident to Mr. Phillips's
,

'

termination of employment from Logan General Hosp:,tal upon the

representation that he will not engage in the practi::e of Nuclear

Regulatory Medicine for Logan General Hospital.

II. ANSWER OF HARTBELL D. PHILLIPS

For his Verified Answer to the NRC's Order, Mr. Phillips

states the following:

1. In response to Section I of the Order, Mr. Phillips

admits the allegations referenced that:

2
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Logan- General Hospital holds License No. 47-19919-a.

01 issued by the NRC pursuant to 10 CFR Parts 30 i

and 35, which license authorized possession and use |

of byproduct material in accordance with the

conditions specified therein.

b. He was removed as Chairman of the Radiation Safety

Committee on January 1, 1994, and removed as

Radiation Safety Officer on February 18, 1994..

2. In further response to Section I of the order,

Mr. Phillips denies the allegations referenced that:

a. He is employed by Logan General Hospital, Iogan,

West Virginia.

b. He has been employed by Logan General Hospital

since approximately Jr.ne 1991 as the Chief

Technologist, Radiatior. Safety Officer, and

Chairman of Radiation Safety Committee with

responsibilities involving compliance with NRC

requirements for radiation protection.

3. In further response to Section I of the order,

Mr. Phillips is without knowledge or information sufficient to form

a belief as to the truth of the allegations that "[o]n February 22,

1994, the Licensee informed the NRC O.at it had suspended, subject

to termination, Mr. Phillips on February 18, 1994, based on

inf cr=ation the Licensee had received through interviews with its

staf f and other information developed by the Licensee."

3



4. In response to the first paragraph of- Section II of

the Order, Mr. Phillips states that;

He is without knowledge or information sufficienta.

to form a belief.as to the truth of the allegations

that "[o]n December 7-8, 1993, an NRC inspection

was conducted at the Licensee's facility in Logan,

West Virginia. As a result of information

developed during that inspection, an investigation

by the office of Investigations (OI) was initiated

in January 1994."

b. He declines to answer at this time the remaining

allegations contained in the first paragraph of

Section II of the Order.

5. In response to the second paragraph of Section II of ,

the order, Mr. Phillipn states that:

a. He is without knowledge or information sufficient

to form a belief as to the truth of the allegations

that "[t]he investigation also revealed that

Mr. Phillips specifically instructed one nuclear

medicine technologist to deny having falsified

reccrds and advised others to be untruthful when

questioned by NRC inspectors."

b. He declines to answer at this time the remaining

allegations contained in the second paragraph of

Section II of the Order.

l
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6. .In response to the r: 9t paragraph 'of Secrion III of
.-

,

the Order,'Mr. Phillips states that,

a. He declines to answer at this time.the allegations

that he "also deliberately provided NRC inspectors

infor:ation he knew to be inaccurate which was ,

material to the NRC, also in violation of 10 'CFR

30.10, which caused the Licensee to be in violation

of 10 CFR 30.9.

b. He denies the remaining allegations contained in

the first paragraph of Section III of the Order.

7. In response to the second paragraph of Section III
,

of the Order, Mr. Phillips:

a. Denies that he was " engaged in deliberate*

misconduct, a violation of- 10 CFR 30.10(a) (1) ,-

causing the Licensee to be in violation of- NRC.

requirements and submitted to the . NRC. . .

information he knew to be incomplete'or inaccurate,

a violation of 10 CFR 30.10(a)(2).
.

b. Neither admits nor denies the remaining text

contained in the second paragraph of Section-III of.

the Order; such text being conclusionary statements
"which do not require a response by Mr. Phillips..'

8. In response to the third paragraph of Section'III of

the Order, Mr. Phillips states that he neither admits nor denies

the text contained in this paragraph; such' text being editorial

5
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:enclusionary- statements which do not require a response- by-

~

_

,

Mr. Phillips.

9. In response to the fourth ' paragraph Of Section III-

of the Order, Mr. Phillips objects to . the. findi .gs contained
!

therein. j
.

-1

10. In response to the remaining Sections of the Order

following Section III, Mr. Phillips 'hereby submits !.his " Request <

|

for Hearing and Answer of Hartsell S. Phillips" to the NRC to show |

good cause why the NRC's Order dated March 10, 1994, should be

relaxed or rescinded.

WHEREFORE, Mr. Phillips respectfully requests that the

order be relaxed or rescinded incident to Mr. Phillips's

termination of employment from Logan General Hospital upon the
_

representation that he will not engage in the practice of Nuclear

Regulatory Medicine for Logan General Hospital; and that a hearing
'

be scheduled on the grounds that the NRC's Order dated March 10,

1994, is not based on adequate evidence but on- =ere suspicion,

unfcunded allegations or errer.

HARTSELL S. PHILLIPS

By SPILMAN, THOMAS & EAITLE

h.ANfAf :
Charles L. Woody
P. O. Box 273
Charleston, WV 25321-0273
(304) 340-3800 ,

:: m
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VERITICATION

\/.' u.n h ,' STATE OF > ' ~

COUNTY OF -c a^ , To-wit:

HARTSELL S. PHILLIPS, being first duly sworn, deposes and

says that the information contained in the foregoing "taquest for

Hearing and Answer of Hartsell 8. Phillips" is true except as it is

therein stated to be upon information and belief, and irsofar as it

is therein stated to be upon information and belief, he believes it

to be true.

<
'

;

A0 , ||Am
HAltTSELL S. PnILLIPS

O '' J.L
-

day ofSubscribed and sworn to before me this
.

I G re ( 1994.,

My Commission expires C c cbe r S , I C- .J~ .
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CERTIFICATE OF SERVICE OFFICE :F SEcaETAay
00CXEI!N31 SERVICE

Woody, do hereby certify ' thah'"[[rvice of"

I, Charles L.

the foregoing " Request for Hearing and Answer of Eartsell 8.

Phillips" has been made upon the following parties by placing a

true copy thereof in an envelope deposited.in the regular course of

the United States Mail, with postage prepaid, on this day of

March, 1994, addressed as follows:
,

4

d

Director, Office of Enforcement 1

U.S. Nuclear Regulatory Commission
Washington, DC 20555

Assistant General Counsel for
Hearings and Enforcement

U.S. Nuclear Regulatory Commission
Washington, DC 20555

I
Regional Administrator, NRC Region II
101 Marietta Street, NW, Suite 2900 ,

Atlanta, GA 30323
;

i
Charles L. Woody x

\

,
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censee cas tasututed procedures to :. '! William K. Heanley ts currently Pursuant to 13 UR 2.202(c)(2)(1).
osun (nat eacs survey is observed by avoivec in NRC licensed acnnties at William K. Heacer.or any othat person
no Geoastment Head or designee, any empimtr otner than Morgan County adverseiy affeceo en h Order. may. tn

Chen me ceitberate nature of Mr. rmmumtv Hospital. Mr. Headley snall, addition to de-mg a heartng, at the
"ean'ev s concua over an extensive wica 30 days of the date of this Order, tune the answer is filed or sooner, move

:enco ci tr.e.llack the requisite provide a c=oy of this Onler to any such the presiding cf5cer to set aside the
basecacie assurance that licensed empioyer ano prende nonca to the immediate etimm of the Order on
tcunnes can be conducted in Direcor.05ce of Enforcement, at the the' ground that tne Order. including the

enmouana withthe nmminion's address in 2. above, of the name, need for immec:a:e effectivepess, is not -e
m:utrements and that the health and add:ess ann telephone number of any based on adect.ne endena but on mere

safety of the puolic willbe protected, if sucs empiover. suspicion, unfotnoed allegations or
Mr. Headley were penmtted at this time na Direant. Office of Enforcement. error. .

to beceme savolved in limmad mar.in wnnng. relax or rescind any of la the absence of any request for
acuntes, omer than those hemmed the soove concitions upon heanng, the prons:acs spectfied in
acunues performed at Morgan County demonstrmm by Mr. Headley of good Section IV abcne snail be final 20 days
Memonal Hospital, without providing cause. from the date of this Ordar without
speaEc nouco to the NRC and the further order or::-h An answery
emoionsg licensee as denenbed above. or a request fct :canaq shall not stay
'herefore, the public hashh safety and in actn nance with to CFR 2.202, the immediate e:Iecuveness of this
interest requtre that Mr. Headley be William K. Headley must. and any other order.
recuired to:(1) Prenda a copy of this person adversely affected by this Order For me Nucw m.ory Canmtuion.=ay. sh an answer to this Order.Orcer to any emoloyer or prospective t
-motos er. einer tnan Morgan County anc may recuest a heanng on this Nun si Rectu 5tardaad this t4th day

' ' ' " * *
.;==umtv Hosoital, engaged in Omer, witam 20 days of the date of this
aznseo acunues to assure that sucn Omer. D.e answer may consent to this H"O N""* ''-

-=cicver is aware of Mr. Haadley s Omer. Ucless the answer consents to DepurvErecutnv 4.mor for Nuclect

previous utstnry and(2) noufy the NRC mas Order.the answer shall,in wnting **"*8 * N ''## m8O e* *P

of any involvement in licensed ana under oath or affirmation. M Pon-
m a s+.ma % mm aAs ami;ctmties, otner than those ennducted at specficady admit or deny each
sam omen mMorgan County MemoaalHospital. to alleganoo or charge made in this Order

assure that the NRC can continue to and shall set forth the matters of fact
momtor the status of Mr.Headley's and law on which William K. Headley
comphance wuh the t'n-minion's or other person adversely affected relies (IA 94-001]
recutrements, funharmore. pursuant to and the reasons as to why the Order
10 CFR 2.202.1 find that the should not have been issued. Any in the Matter et Martsed S. PfWilps,

s:gmfi-of theconductdesenbed answer or request for a heanng shall not Order Prontbrting Imrotvemer:1in NRC-
soove is such that the public health. have been tssued. Any answer or Ucensed Actrrmes(Effective
afetv. and interest require that this request fcr a heanng shall be submitted immedtately)
Order ce t==ectately efiecuve. !o tne Secretary, U.S. Nuclear g '

I

Regulatory Commission. Attn: Chicf.g. '

Docxeting and Semce Section. Hansed S. Phiihos is employed by '

ictorenay, pursuant to secuens 81. Wasnmcten. DC 20555. Copies also Locan Generai nascital. Logan. West
2. ;51c.1511.161,0.182 and 186 at snail be sent to the Director. Office of Vittima. Locas(kneral Hospital
22.< 'e=:c f.nergy Act of 1954, as En!:rce=ent. U.S. Nuclear Regulatcry f hicznseei hoics L:rnse No. 47-1991S-
_mer.ceo, ano the Commimon's Cc= mission. Washington. DC 20555, to 01 issued by tr.e Nuclear Regulatory ;

etutauons in 10 CFR 2.202 and to CFR tne Assistant General Counsel for Commission tNRC cr f%mm= ion) |

:] 10.11 ts cereov ordered. effecuve Heartngs and Enforcement at the same pursuant to 10 CTR Parts 30 and 35. The I

r.mectatety, taat: address.to the Reconal Administrator. hcense authon:es possession and use of ,

1. Shouio William K. Headley seek U.S. Nuc. car Regulatory Commission. byproduct rea:enu to accordance with |

emoiav=ent :nvoinng NRC licensed Remen 11501 Wanenville Road. Lisle. t$e conditions sceofied theretn Mr. |

.cu'..':es c:.nna the two year penod 11hnots 60532-4351. and to Williarn K. Phillips has oe.n employed by the )
'r :m tse cate ci this Order. Mr. Hencley Heaolev tf the answer or heanng n quest Licensee since so:mmmately June 1991 1

nasi : ovice a ccpy of this Order to the .s cy a pe son other than William K. as the Chief tecnn'o<oost. Radiation j
respect:ye e=ciover at the time that Hezalev. if a person other thar2 William Safety Officer iRSO). and ('hairman of |

Mr. Heaulev ts soucting or negouating K. Heso ev requests a beanng, that Radiauon Safety Cc=mittee with
-no:ove ent so inat the person is awam :erson snail set forth with partculanty responsibihtes ins oiving compliance
u ine Orcer rnor to maa.mg an me manner m wruch his or her interest with NRC recu:rements for radiation
T.:to. .ent cecslon. :s aave*!eiv affected by this Order and protection. Mr. Fh:dios was removed as J
. F;r a two aar oenod from the cate ::a:i accress the c-. tens set forth in 10 Chairman of the Raalation Safety 1

. m:s Orcer. William K. Headley snail. 3 2.~Wdl. Ccam2ttee on 4 n:ary 1.1994 and j
. tina 10 business days of his 'Ia heanna is recuested by William K. emoved as RSO oo February 18.1994. |

zcco:ance of an employment offer ieactey cr a person wnose interest is On February 22. m.the Licensee 1

avotun2 NRC4icensed act2vities, inverse v affected the Commission will mfonned the SRC that it has suspended, j
revte e nouce to the Director. Office of .aue an Orcer designaung the time and subject to ter = anon. Mr. Phillips on.

Enfcrcemect. L15. Nuclear Regulatorv race of any heanng. If a heanng is held. February 18. m :.ased on informauon
%==:s3 ton. Wastungton. DC 20555. of se issue to be considered at such 'te Licensee nao recrived through

|.

ne name. accress. and telepnone eanne snul be wnether this Order .nterviews witn ns staff and other ;

;moer ci tse e=otoyer. .:uid a sustattea. ;nformsuon cm:ooeo by the Licensee.
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requirements mcludmg:11)
Consecee::n m !!rths of the

On Dece=:es ?-3. 393. an NRC Administrauca of raaloccarmaceutical numerous v.:anoca caused by Mr.inspec:en was e cauced at de doses that cif!ered from'tne prescnbed Phillips' e- .~" :ta length of ume the
censee s facity in Lccan. West doses. requ2 red by to CFR 15.25 and noncompm rae:cstad.andthe

As a nsun m ini nnation Limnw Cruntinn 16:(2)! allure to debberate r.ar:re of Mr. Phillips'
'" provide.trunmg to nuclear medacine

acuens. I bcx de teamsita nasonabley the technologtsta. required by 10 CFR 19.12: ' assurance tsar tcensed activities can be
Invesugano=n@ was inadated in (3) failure to perform the daily conducter.1gance mth the
uary a AW this constancy cnacks of the doses calibrator. Commission s teamruments and that the

]uired'by to CFR 35.50(b)(1):(4)ure to perform the regmred daily and protected if Mn Phi!!! publicwould beInvesennn is conunumg.O! health and serv'of the
intermws ofI!r== personnel and wem pemuttedreinannn and radiation at this time to be m in say NRC-"""I th''"'N'mrovided by 01 surveys, required by to UR 35.70 (a), licensed acntmes. Nrefore, the public

wnew --

"*

tschnologats under& Mps. (b). and (e):(5) failure to perform the health, sahty ed imanetaqusrs.
'8"P'**2cn and at his direction. and required surveys for radioactive matanal pending furcer sa:an by the NRC, that
W. M.os hmd delsberately receiot. requued by to CFR 20.205(d)
incnasea W==="4M dosages and l'icensa Condition 16: and (6)

Mr. Phillips to p A3.'U frtsn
involvement a heensed activities.

,

'

sdmm:stene to panents above the failure to maintain accurate and Furthermere. pursuant to 10 CFR 2.2D2,
dosages pnsaibed by the authonzed complete ra:nrds involving NRC- I Snd that the swmhe= of the

j
user and set krin in the Ucensee's licensed acunties (Le.. records of dose conduct descr6ed above is such that the

* Proceduns =anualand fah Sed the calibrator coastancy checks (10 CFR
public beate, safety and interest reqture

dosare receres of those panents by 35.50(e)) radiat2on and centammation that titis 0 cer cv t=modistety effccuve.
max.tna mr:: appear as if the presenbed survevs (10 CFR 3530 tal(b), and (b).
dosases caa teen .nmm mereo. The 01 and to CFR:0.401 lb) and (cll, required
intemews me:cate that this pracuce of by to CFR 30.9. Mr. Phillips also Accordma.v. pursuant to Secnons 81.

!
lac 282*B C ' ages and of fah2fying dehberatelv prended NRCinspectors 103.161b. ;511.182 and 186 of the
recernsr War an eidended aformanon na knew o be inwenrate Atomic Enent Act of 1954.as amended,
Penod cf tasas exact number of which was matenal ta the NRC.also in and the er~~ds reguladens in to
pat 2ents aikaad in not clear. but violation of to CFR 30.10.which caused CFR 2.202. :0 CFR 30.10.and to UR
involvre censrous admiai" rations. the Ucensee to be in violatinn of to CFR 150.20. IT IS berets ordand, affective

30.gin aMmna W.Phillips falsified immadittelv.that
records and 6rscred nucfaar medicine As the RSO for the Ucensee.Mr. Pending hemer am by the NRC.

. technolognaunderhissupervision t Phillips was responsible, pursuant to 10 Hartsell S. Phdlips is prohtNtad from
falsify recoms relating ta training of CFR 35.21(a) for ensunng that radiation participat2on in any respectin NRC.
nuclear mec:cas teknlogists. safety acuvities wern being performed in licensed marrmes. For the purposes of
reqtured bv to TR 19.12; daily dose accordance with approved procedures this parsgrunn.NRC lkaneedactmtes
cahbrator rmeancy rheb. required by and regulatory requirements. including include bcensed actmtles of:(!) An
10 CFR 35 50fb)(1): duly and weekl the adminiention of NRC licensea.(2) an Agrsemens Stats
surveys in nacie r rne me areas y radiopharms.cruticals, performance of licenseeen gimensednamnes
required by 10 CFR 35Jo (a), (b), and required surveys, and keeptng of in NRC fura rw oursuant to 10 GR

*

teh ano survws reisted to the receipt
required recntds which evidenca

150.:0. anc 2 m Atreement State
and snc=cer cflicensed matensl.

compliance mth Comnussion
licensee tnve.wo m ctstnbunon of

rectureo ev M CFR 20.205(d) and
requirements. The NRC must rse able to products ttz: a:3 suenact to NRC

Lcense Cc: ceco 16. Spec 5cally, rely on the Utensee and its emplovees junsdiction.
these receres maicated that the tramin8 ta comply with NRC regtunments. The Direce. OL"cm of Enforcement.

including the requuement to provide may, us wn:m2.niax or:=rmd any ofthecxs an: s=ren had been performed mformation and maintain records that
the above ec:ccens troo:swnen m faa cet had not been

perfor nec. 2.s recorcs falsiEcauon are complets and accursts ta all demonstraten :v Mr. Phillips of good
,

occurred fe u extenced penod of time matenal respecta. Mr. Phillips engagedI cause.
and mav r. ave oeen as long as 15 months in deliberste cusconduct a nolauon of- -

y
!dunng M92 ca 1993.ud involved the to CFR 30.10tay1), causing the Licensee

falsificaten cinccrds for survey s and to be m violat2cn of NRC recturements. In accorce:e wim to CFR :.m. ,

'

!

as noted above. and submmed to the Hansell S. T: es must, and any other:taimnz m : = ear mec: cme requm d
NRC informanon he icew to be person adve sev afected by this Orderdunng tes :e.co of ume. The
incomplete or inaccurate, a violation of may, submit t: answ-r to this Order.-

.avesucaten a_so reveaied that Mr. 10 CFR 30.10ta)(2), and may rec:~rt a nesnng on thisThti!ics seeWly ms ructed one Mr. Phillips* debberate cuscanduct Order. witte a days of the cate of this
,.

I
nuclear =eccan tecancioest ta ceny

has raised senous doubt as to w hether Order. The e sar _2r consent to thismn: :Lsac recores and acuseo ' he can be rened upon to cc= ply with Order. Unless ce answercensents to
'

mas n .e un::mhu anen cuestioned NRC reoutrements and to provide this Crder. s an.r,rer in.allin wnang. *. FC . 5: cts. complete and accurate in!cr= acon to and tmder car :r a:f ~auon.#, the NRC. In aod2 tion. Mr. Phillips' spec 2fically L:m:t er cent esca
.

deliberate mtsconduct caused this ;

allecauon or :na.re = ace m this Orcer' lthcuzt ze .sRC ;n.esugauca is
Licensee to violate numerous and 'shall seiirrm the matters of fact

-

i

:ent=umr. :2sec on tr.e aoove. .Nir. Comrmssion reoutrements and his md law on wT.:cs Hartsell S. Phillies or -'.:llics enm-c :n ceidera:e dehberste fsise statements to otner person 6:sceserv effeded reljes
~.:sconcLc:. i emauon cf 10 CTR 30.10. Commission edicials demonstrate ano tne reascus we, ce Order snouid'nica t.:uve me L2cenice to tw m conduct that cannot, and wid net. to not have oce: asueo. Any answer crmanen a 1 : moer et '.RC mterated.

mouest for res.. z sna.d be suomi:ted to-
*
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Se Secretarv. U.S. Nuclear Regulatcry ACTION: N00ce. any poruon ci these propernes must be ,

Ccmmission. Attn: Chief.Docieting and meetved on or cefore lune 20.1994 by
SUWiARY: Notice ts heretn gteen that b RMMm Wu &. Service Secnon.Wesnmgton, DC 20555.

G1 tates. les Couler appropriate acdress stated above. .1tho *

O o E: .u "

County, Flonda, and Summit Hill One. Those enmies eligible to submit
Regulatory Commten Wathinotoa-

. I cated near San Antomo.Bexar written nouces of senous interest are:
- DC 20555, to the Assistant General

Coun . Texas.are aHected by Sa tio 2 1. Agences or enuties of the Federal
'U

Counsel for Heanngs and Enforcement to of a Nsal Barnerimprovementd at the same address.to the Regional Act of1990 as spectEed h
govemme

Admimstrainr.NRCRegion II. Suite 2. Agences or entities of State or local
DATES: Written notices of senousf 2900,101 ManettaStreet.NW. Atlanta.

I Georgia 3G323. and to Hartsell S. interest to purchase or eHect other governmenn and

Phillips, if the anrwar ce haanng request transfer of aH wany ponton of these
3. daw mank=rwe" pursuant

'h is by a persaa otherthan Hartsell S.
Properties may be mailM w faxed to the to section 170(h)(3) of tbslaternal
RTC untillune 20.19R Ravenue Code of 1986 (28 U.S.C.

i1 Phillips. If a person other than Hartsell
ADORESSES: Copies of huilad 170(h)(3)).

| S. Phillips requests a haanng, that
d onsof these p es. Written notees of senous interesti person shall set fcrth with particulanty
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