
. . . . _ _ . . . _. . _ . __ _ . . . _ . _

,|h Q[D
'

*

!
LBP-90-40 7 ;tp ;

UNITED STATES OF AMERICA ' Vw;ktS
'

NUCLEAR REGULATORY COMMISSION

! ATOMIC SAFETY AND LICENSING BOARD TO MN -7 P3 :39 i

Before Administrative Judges
. ,3 , :,g,
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-

i Ivan W. Smith, Chairman Wouc -
j Dr. Richard F. Cole ,

-

Dr. Kenneth A. McCollom
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In the Matter of

PUBLIC SERVICE COMPANY OF Docket Nos. 50-443-OLR3 |
NEW HAMPSHIRE, 31 A1 50-444-OLR34

,

(Seabrook Station, (Offsite Emergency
: Units 1 and 2) Planning) i

ASLBP No. 90-619-03-OLR3' *
,

F

L

November 7, 1990
,

:

MEMORANDUM AND ORDER i

(Denying Licensee's Motion For Summary Disposition
Of Issues Remanded in ALAB-937)

,

In ALAB-937, September.10, 1990, 32 NRC , the Appeal
-,

Board reversed the Licensing Board's-rejection of

Massachusetts Attorney General's Contention 47, Basis R, !
'

relating to the evacuation and care of children in schools t

'.
!

and day-care centers within the Massachusetts portion of the '

i

Seabrook EPZ in the event of a radiological emergency. The [

proceeding was remanded to the Licensing BoardLto explore
two related subissues: (1) Whether there is reasonable

,

assurance that a sufficient number 'of' teachers: and day-care
i

center personnel would be available to escort the children [

'
.
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to the designated School Host Facility at Holy Cross College,

and remain with them until relieved of that assignment; and' {

(2) If such reasonable assurance does not exist, have the |
4 a

applicants made satisfactory alternative arrangements for' ;

the care and supervision of the children both on the bus

trip to Holy Cross College (located in Worcestor, '

Massachusatts) and during their stay at'the college. - JB1. ,
Slip op, at 32-33. The Licensing Board is authorizec to !

,

i

suspend the Seabrook operati7g license cendents lite abould

the Massachusetts Attorney ( ral challenge Applicantt'

affidavics respecting alte- .1ve arrangements. We are i

directed to act upon such a challenge with "all possible
expedition." Id. at 2, 33.

Licencees now move the Board for-judgment on all issues

remanded by ALAB-937 by seeking summary disposition of three

material facts as to which, Licensees assert, there is no
genuine issue to be heard.1 Intervenors oppose the motion.2 |

,

I Licensees' Motion for Summary Disposition of Issues
Remanded in ALAB-937, October 22, 1990. The Board

.

{entertains the motion pursuant to the provisions of
;

10 C.F.R. S 2.749. Licensees'' statement that the-motion is.
brought pursuant to 10 C.F.R. S 2.734 is, we believe, a i
mistake.

.

2
Intervenorr.' opposition to Licensees' Motion.for

Summary Disposition of Issues Remanded in ALAB-937,
November 2, 1990. Egg gigg Amendment to Intervenors'

;

Opposition to Licensees' Motion for Summary Disposition of '

Issues Remanded in ALAB-937, November 5, 1990. In thelatter pleading, Intervenors submitted a list of material *

facts correlative to Licenssees' list. JB1. at 3. !

,

,
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j The NRC Staff is not participating in the resolutiols of the ;

summary disposition motion.3
,

Licensees support their ac tith the affidavits of I

iDr. Dennis S. Mileti and Anthony M. Callendrello. Each has |

' $been found by the Board to be qualified to speak to the i

subject matter of their affidavits. Similarly the affiants ;

supporting Intervenors, Dr. Steven Cole and Michael'C.
!"

Sinclair, are qualified to address the matters set out in !
their affidavits. *

First, supported by the affidavit of Dr. Mileti, !
;

Licensees assert, as a general proposition, that:
:1. Persons in roles of responsibility for others ;

before an emergency begins have role certainty about
!being responsible for their charges during an emergency

independent of planning and training.- 1

j
Motion at 4, citina Mileti Affidavit, 11 7-8. i

!Intervenors do not directly address Licensees' first
;

!

statement of material fact, despite their clear obligation [
?

to do so. Egg 10 C.F.R. S 2.749(b).- Rather, Intervenors
,

!refer to that portion of Dr. Cole's Affidavit which
t

I

i.
3
In a scheduling telephone call to Edwin J. Reis, Esq.,

office of General Counsel, on November 5~, 1990, the
Licensing Board Chairman observed that ALAB-937 requires the
Licensing Board to act with all possible expedition in the

ievent of a challenge to Licensees' position on the remanded
issues. Mr. Reis stated that, although the NRC Staff

!
.

intends to consult with FEMA and to participate in the
resolution of the remanded issues, the Staff does not object .

ito the Boari's ruling without delay on the; pleadings
submitted by the Licensees and Intervenors. He stated thatthe NRC Staff will present its position in connection with- iany further proceedings required by.this order.

,

i
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discusses role conflict. In effect, Dr. Cole challenges the 4

1

) inferences one might draw from Licensees' first statement.'
i

The Board passes over the first statement because we are '

I
denying the motion with respect to the second and third j

statements of material fact. Standing alone, unquantified-
i

j and general as it is, the first statement' leads nowhere. It

is better that the first statement be examined against a
relevant factual background if Licensees remain inclined to

i

prove that assertion.

Licensees' second statement of material fact states: I

2. There is reasonable assurance that' sufficient
school personnel will respond to care for and supervise
school children and day-care center children being.
evacuated as a result of a radiological emergency at -

,

-

Seabrook Station. '

Motion at 4, citina Mileti Affidavit, oassim.
r

Intervenors' affiant, Dr. Cole, challenges the second
statement directly and in detail. Cole Affidavit, cassim.

Since Intervenors need show only that a genuine issue of

fact remains in dispute, the motion with respect to the-
"

second statement is denied.

The third statement addresses the second subissue ,

remanded in ALAB-937. Licensees' state that:
3. There are sufficient ORO personnel assigned to

care for the children at the School ~ Host Facility, even
if teachers should abandon their charges and refuse to

I

' Sag Intervenors' Amendment at 3, citina' Cole ~ Affidavit i
j at 11 12, 15-23.
l

- 1
| |
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accompany or care for them in a radiological .

| emergency at Seabrook Station. '

Motion at 4, citina Callendrello Affidavit, passim.

Intervenors counter the third statement with
'

Mr. Sinclair's affidavit which clearly establishes a genuine
issue of material fact.

ORDER

Accordingly, Licensees' notion for summary disposition
and judgment is denied.

i All eligible parties intending to participate in the

resolution of the issues remanded in ALAB-937 are directed
to attend a prehearing conference for the further

identification and simplification of the subissues and to

provide for a schedule for the disposition of the remanded '

matter.

The prehearing conference will be conducted at the NRC

Hearing room, Fifth Floor, East West / West Towers Building,

4350 East West Highway, Bethesda, Maryland, beginning at
10:00 AM, December 13, 1990.

Since the basic factual positions of the Licensees and

Intervenors have been revealed by the affidavits supporting

their respective pleadings, the Board' believes that very
little discovery will be required. However, the Board

|

'l

|

'
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authorizes any needed discovery to begin immediately in

accordance with Part 2 discovery rules, 10 C.F.R. $ $ 2 . '/ 4 0-

42.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

}7BihY
dv&n W. SmitW, Chairman
ADMINISTRATIVE LAW JUDGE -

Bethesda, Maryland i

November 7, 1990
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; UW19E8 S?A7ES OF AMERISA
I

NUCLEAR REGULATORY COMMISSION ;
.

I In the Matter of I
~

l
! PUBLIC SERVICE COMPANY OF NEW l Docket No.(s) 50-443/444-OLR3

HAMPSHIRE. ET AL. !

| (Seabrook Station. Units 1 and 2) !

! ;

i 1

CER11FICATE OF SERVICE,

1 hereby certif y that coctes of the f oregoine LB MEMO. AND ORDER DATED !!/7
havs been served upon the following persons by U.S. asil, first class. ektept

; as etterwise noted and in accordance with the requirements of 10 CFR Sec. 2.712.
i Administrative Judge Administrative Judge

G. Paul Bollwerk. !!! Thomas S. Moore, Chairman
Atoste Safety and Licensino Acceal Atcaic Safety and Licensino Appeal

Board Board ,

U.S. Nuclear Reculatory Consission U.S. Nuclear Reculatory Consission
i

Washincton. DC 20555 Washington. DC 20555 :

Administrative Judge Administrative Judge
<

Howard A. Wilber Alan B. Rosenthal
Atomic Safety and Licensing Appeal Atomic Safety and Licensing Appeal

Boaro Board
U.S. Nuclear Reculatory Consission U.S. Nuclear Regulatory Commission !
Washington, DC 20555 Washington, DC 20555-

.

!
Admiristrative Law Judae Administrativ9 Judge '
Ivan s. Smith. Chairman Richard F. Cole
Atemic Safety and Licensing Board Atomic Safety and Licensino Board
U.S. Nuclear Regulatory Consission U.S. Nuclear Regulatory Commieston
Washincton. DC 20555 Washington. DC 20555

Robert R. Pierce. Escuire Administrative Judoe
iAtoalc Safety and Licensing Board Kenneth A. McCollon - |

i

U.S. Nuclear Regulatory Consission 1807 West Knapp Street |

Washinoton, DC 20555 Stillwater. OK 74075,

Edwin J. Reis. Esc. Mitti A. Youno |

Office of the General Counsel Attorney
U.S. Nuclear Regulatory Consission Office of the Seneral CounselWashincton, DC 20555 U.S. Nuclear Regulatory Commission

Washington. DC- 20555

|
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Diane Curran. Esc. Thosas 6. Dignan, Jr.. Esc.
,Harmon. Curran & Tousley Roses & Gray,

2001 S Street. N.W. Suite 430 One International-Place
Washincten. DC 20009 Boston. MA 02110

,

Robert A. Backus Esc. Paul McEachern. Esc.,

Backus. Never & Solomon $haines 6 McEachern
!!c, Lowell Street 25 Maplewood Avenue. P.O. Box 360
Manchester. NH 03106 Portsmouth. NH 03801

i

Gary W. Helses, Esc. Judith H. Mirner. Esc.
, Holmes 6 Ells Counsel for West Newbury'

47 Winnacunnet Road 79 State Street
Hampton. NH 03942 Newburycort. MA 01950

,

Barbara J. Saint Andre. Esc.
| Suzanne P. Ecan Counsel for Amesbury, Newburycort
; City Solicitor & Salisbury

Lacculis. Hill Wilton and Rotondi Kocalsan and Paige. P.C.i

79 State Street 101 Arch Street
Newburycort. MA 01950 Boston, MA 02110

1

Jane Doughty. Director
Seacoast Anti-Pollution League Ashed N. Asirian. Esc.
5 Market Street 145 South Main Street P.O. Box 38
Portsmouth NH 03801 Bradford. MA 01830

George !verson, Director George W. Watson Esq.
N. H. Office of Energency Management Federal Emergency Management Acency iState House Office Park South 500 C Street. S.W.
107 Pleasant Street Washington DC 20472
Concord.. NH 03301

Jack Dolan George D. Bisbee Esq.
!Federal Esercency Manacement Acency Assistant Attorney General '

442 J.W. McCormack (POCH) Office of the Attorney General
Boston. MA 02109 25 Capitol Street

Concord, NH 03301
l
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Butanne Breiseth Lesite Greer. Esc. |board of Selectmen Nuclear Safety Unit
Town of Hanoton Falls Office of the Attornev GeneralDrinkwater Road One Ashburton PlaceHampton Falls. NH 03644 Boston. MA 02100

Peter J. Brann. Esc. Allen Lampert
Assistant Attorney General Civil Defense DirectorOffice of the Attorney General Town of Brentwood-
State House Station. #6 20 Franklin Street IAucusta. ME 04333 Exeter. NH 03833 |

1

Willina Armstrong Anne Goodman. Chairman l

Civil Def ense Director Board of Selectmen ]
Town of Exeter 13-15 Newmarket Road

.

to Front Street Durhaa. NH 03024
Exeter. NH 03833 j

R. Scott Hill-Whilton. Esc. iMichael Santosuosso. Chatraan Laccults. Hill-Whtit:h 6 RotondiBoard of Selectmen 79 State Street
{South Hampton, NH 03827 Newburyport . MA 01950 '

~

'

Stanley W. Knowles. Chairman Norman C. Katner
:

Board of Selectmen hSuperintendent of Schools
P.O. Box 710

School Administrattve Unit No. 21North Hampton, NH 03262 hlumni Drive
1

)Hampton, NH 03942

Sandra F. Mitchell The Honorable-
Civil Def ense Dire:.:r Gordon J. Huachrey

Town of Kensington ATTN Janet ColtBox 10. RR) United States SenateEast Kingston. NH 03027 Washington. DC 20510 .

'

Michael C. Sinclair l

Greystone Energency Management )
Associates

13 Summer Street
Hillsboro. NH 03244

.)
1

Dated at Rockville Md. this
7 day of November 1990 f,

8d(;d;r;;i;;;M'hY[;a;;;i;;t;n
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