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The Honorable Richard L. Ottinger PRCD "u-'cﬁ"‘?%#vo-&
“hairman, Subcommittee on Energy
Conservation and Power
Committee on Energy and Commerce
United States House of Representatives
2241 Rayburn House Office Building
tiashington, D.C. 20315

Dear Congressman Ottinger:

We write in response to your letter addressad to Chairman
John S. Dyson dated September 24, 1982, and received September
28th, inviting the Power Authority of the State of New York,
licensee of the Indian Point 3 Nuclear Power Plant, to appear
before the Subcommittee on Energy Conservation and Power this
Friday, October 1.

The Power Authority is a non-profit public benefit corpo-
ration of lNew York State committed to the safe and efficient
operaticn of its generation and transmission facilities. It
suilds and operates both nuclear and non-nuclear facilities 1in
accordance with assignments from the State legislature with
approval by the Governor,.

The Power Authority has great respect for the members of the
Subcommittee and the Nuclear Regulatory Commission and for the
Subcommittee's right to inguire into matters within its jurisdic-
tion. However, the Power Authority must decline the invitation
to appear before the Subcommittee at this time.

Although the lateness of the invitation itself presents
serious problems in preparing for a hearing of the scope you

,'5“ ADOCK 03000237 ’D§05
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propose, our principal and overriding concern is with the con-
stitutional and statutory implications of the Subcommittee's
inquiry. The Subcommittee's investigation is an intrusion into
an ongoing regulatory proceeding and, as such, threatens the
independence of the Commission and its ability to render and
maintain the appearance of rendering a fair and impartial
decision.

As you are aware, the Power Authority's license to operate
+he Indian Point 3 Nuclear Power Plant is currently the siubject
of a special investigatory/adjudicatory proceeding of the Commis-
sion which could ultimately affect che operation of the plant,

It remains the Power Authority's view, as presented in its
August 13, 1982 letter to you, that "“+he Subcommittee's hearing
could threatasn the integrity of the special proceeding, the
rights of the licensees, and the ability of the Commission, to
expeditiously complete its investigation of Indian Point."l

The Power Authority believes that grave errors have been
committed by the Subcommittee in deciding to open now its own
investication of the roles in the special proceeding of the Com-
nission, parties, and the former Chairman of the Atomic Safety
and Licensing Board. This is especially true where, as in this
one-ocf-a-kind proceeding, the Commission will itself determine
the future operation of the plant.

As former Licensing Board Chairman Judge Louis J. Carter
stated in his testimony before the Subcommittee,

1 think if my driver's license were a mat-
ter of litigation I would not like to have
tiie appellate court that might hear my case
receive ex parte communications.

Here, however, it is a subcommittee of the Congress of the uUnited
States, and not merely an ex parte communicator, that seeks to
probe the very thought processes of the Commissioners and the
parties regarding t..: special proceeding that is underway.

The Subcommittee's inguiry into the Commission's conduct of
the Special Proceeding threatens the independence of the Commis-
sion's deliberations on Indian Point, This is like a legislative
body asking a judge about his rulings during a trial or asking a

1. Copies of that letter and the accompanying memorandum of
law are attached.
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defendant to grade a jury while it is considering his fate.

This Subcommittee's inquiry could in fact influence the
future judgment of the Commission. At a minimum, there is the
appearance of external political interference in the decision-
making process of an independent agency's adjudication, a
circumstance which may so cloud the process that no court could
confidently £ind that the Commission had acted impartially.

The Power Authority cannot lend itself to such a result.
1t is nct appropriate for the Power Authority to participate in a
hearing that would violate its constitutionally and statutorily
guaranteed due process rights and those of its customers and
bondholders and would adversely affect the interests of the citi-
zens of New York. For these reasons, the Power Authority must,
therefore, respectfully decline your invitation.

We also respectfully urge that the members of the Commission
and the Subcommittee reconsider their course and suspend these
hearings until such time as they can Dde undertaken in a manner
not inconsistent with the mandates of the Constitution and laws

of the United States.

Sincerely,

€harles Morgan, Jt.
Counsel to the Pow€r Authority
of the State of New York

rnclosure
cM,Jr./pat

cc: Nuclear Regulatory Commission
Hon. James P, Gleason
Hon. Frederick J. Shon
don., Oscar H. Paris
nfficial Service List

2. That the proceedings are adjudicatory is clear. For
example, the Commission in its January 8, 1931 order remarked:
"mhe Task Force report . . . will be tested in an adjudicatory
setting . . . . Because the Commission itself is designating by
this order the issues it wishes to be addressed in the adjudica-
rion . . . " Memorandum and Order at 6§, 7 n.4. (NRC Jan. 8,

1981).
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MEMORANDUM August 12, 1982

Ta: Power Authority of th

¥
-

from: Charles Morgan, Jr
Re: Congressional Investigation of Indian Point Proceeding

The Power Authority of the State of New York (Power

Aushority), licensee of the Indian Point Unit 3 nuclear power

[
=
S |

plant, should dec e %o appear on August 16, 1982, before the

n

House oI Re

‘o
"

a

()

ives Subcommittee on Energy Conservation and

ot

es

@

Pocwer of the Committee on Energy and Commerce, The hearing tc be

O

& : ; "
nelc Jy tThis sudbcommittee T

investigate the lluclear Regulatory

Commissicn's (Commission's) special proceeding on Indian Point

G - . = 4 - -
may create undue pressure Or prejucice, C©r the appearance
‘
- - - - - - 1
cnerecf, which may ceprive zhe participants in tne (ommissicn's
= . & =
adsudicatory proceeding of their right to a fair trial,
- - - - = - - -~ — N §
Because ¢ the nature S the Commissicn's ongoing

proceeding, congressicnal intervention is inappropriate at this

uncture, "Congress intended that the Commission be indepencent

8

. " . T~ - <
net only from pressure drought to bear by the Presicdent, dut Irom
P | - % ‘s " {7 . P 3 . ~ o~ 4 -]
all external cressures, Westinchouse Electric Corp. v. NRC, 598
- m3: ®mea _-- = ¢ N o / 2AeA ) "em EmA ]
F.,26 789, 775 (3¢é Cir, 1979) {(emphasis accec). The funcdamenta.l

“ustification for making acencies independent is that
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draft crders, suidance ccmments, and other
communicaticns inveolving commissioners or
staff, including the 0ffice of General Counsel.

Letter from Richaré L. Ottinger to the Honorable Nunzio Palladin

The actions of the subcommittee raise serious guesticns,

"Congress may [not] interfere with an independent agency's

decisions without regaré to separaticon of powers."” Consumer

(ad

tnercy Council of America v. FERC, 6§73 F.2d8 at 472. The power

conduct investications is not unlimited, see Watkins v,

0O

sStates, 354 U.S. 178, 187 (1957):

when [a congressional] investigation focuses
directly and substantially apcn the mental
decisicnal processes of a Commission in a
case which is pending before it, Congress is

= C = . - 1 s
ne longer iaservening in the agency's lecis-
b { ~ = : i g S a)
1ative function, but rather, in its Sudicial
CERSAERSREE—— A ——— e ————e
function., At this latter point, we bDecome
concerned with the right ©f private l.tigants

& a5 - - | o B
to a fair srial and, egually important, with
their right tc the appearance of impartial-
1TV, wnlCh cannot De mainta inec uniess those

0o
=

[

exerci se the judicial function are free
powerful external influences.

th %
"o

Pillsbury Co. v. FTC, 354 F.2d at 964 (emphasis in orig

added); see alsc Citizens tc Preserve Qverson Park, Inc,
veipe, 401 U.S. 402, 420 (1971) ("inguiry into the mentad
srocesses of administrative decisionmaking is usually to be

- T4 2 4

veidecé")., As Commission Chairman Nunzic J. Pallacinoe st

close Concressional probing ©f the
deliberative process of an indeprendent
regulatory agency with regard to an
adjudication pencéing beicre that agency
presents extremely serious legal problems,
capable c¢f rendering the outcome ¢f that
proceeding veié as a matter of law.




Lecser from Nunzic J. Palladinc tc the EHonorable Richaré L.

The conduct of this hearing in which the Power Authority's

rights are at issue is a denial of due process of law., 2Pil.sburv

o, v, PTC, 354 F.2¢ at 964. "Congress ., . . has respensibility

to protect the [Commission's] decisional integrity." American

ublic Gas Association v, FPC, 567 F.2d at 1069. There exist

lecal constraints on the Comm.ssion which are designed to
insulate ané protect the integrity cf the regulatory process.”

Letter from Nunzio J. Palladino to the Honorable Richard Ottinger



