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In the Matter of
Docket No. 40-2061-ML

KERR-McGEE CHEMICAL CORPORATION
ASLB No., 83-495-01-ML

(West Chicago Rare Earths Facility)

MOTION FOR AN EXTENSION OF TIME

Kerr-McGee Chemical Corporation ("Kerr-McGee")
hereby requests, pursuant to 10 C™R § 2.711, an extension of
time for ten days, or until November 12, 1990, to respond to
the State of Illinois (“"State") and City of West Chicago
("City") October 22, 1990 Motion to terminate this proceeding
and to vacate the initial decision for lack of jurisdict.»nn,

The State and City filed their Moiicn within days of
the Commission's October 17, 1990 Decision approving the

amendment to the 1987 State agreement with the NRC. In the

Matter of State of Illinois (Amendment Number One to the

Section 274 Agreement between the NRC and Illinois),
CLI-90-09, 31 NRC __ (Oct. 19, 1990) (Exhibit 1). The
approval is subject to a determination by the Commission,
after notice and opportunity for a public hearing, that any
State requirements for the disposal of the mill tailings at
the Kerr-McGee West Chicago facility that differ from the
NRC-license requirements provide at least an equivalent level

of protection for public health and the environment. Id. at
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9-10. Moreover, before the State can seek to impose any
alternative standards to the West Chicago facility the State
must first provide the Commission with notice, an explanation
and an analysis of whether the standards are sufficiently
protective, Letter by Chairman Carr to Governor Thompson
(Oct, 18, 1990) (Exhibit 2). The Amendment is not scheduled
to become effective until November 1, 1990.5/ In light of the
conditions that have been imposed on the approval of the
Amendment, the relevance of the October 17, 1990 Decision to
this proceediing is far from clear.

On October 29, 1990, Kerr-McGCee filed a petition for
reconsideration of the Commission's D=acision., (Exhibit 3).
Kerr-McGee requested that the Commission convene a public
hearing at this time to assess the Stat?® alternative
regulatory program for the West Chicago facility and to stay
any further action on the Amendment unt 1 that hearing has
been held. In addition, Kerr-McGee informed the Commission of

the State and City's efforts to dismiss this proceeding and

1/ The State and City's precipitous action in filing their
Motion before the Amendment has become effective and before
the Amendment has been made available for review has
prejudiced Kerr-McGee's ability to respond. In fact, the
Federal Register notice concerning the Amendment will not be
published until after the Amendment has become effective.
Moreover, Kerr-McGee's principal attorney in this proceeding,
Mr., Richard A. Meserve, is currently involved in trial in
Mississippi. The trial which was originally scheduled to end
last week has been extended until November 1, 1990.
Kerr-McGee urges this Board to grant the requested extension
in order to allow Mr. Meserve an opportunity to provide this
Board with the benefit of his views on the c.zats that have
recently occurred.



urged that the Commission provide guidance on the implications

Oof its Decision on this Board's jurisdiction. Kerr-McGee asks
this panel to defer further action until the Commission has
had an opportunity to consider Kerr-McGee's Petition.

In light of the foregoing, Kerr-McGee respectfully
requests an extension of time fur ten days in which to file a
response to the State and City Motion.,

Respectfully submitted,

Mobeit Lol
Peter J. Nickles

Richard A. Meserve
Herbert Estreicher

COVINGTON & BURLING

1201 Pennsylvania Avenue, N.W,
Washington, DC 20044

(202) 662-5576

Attorneys for Kerr-McGee
Chemical Corporation

October 29, 1980
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I hereby certify that 1 have caused Ebpics of the

foregoing Kerr-McGee Motion for an Extension of Time to be

served as indicated by the parenthetical, postage prepaid, on

this 29th day of October, 1990, as follows:

Administrative Judge

Thomas S. Moore, Chairman

Atomic Safety and Licensing Appeal Board
U.S. Nuclear Regulatory Commission

4350 East-West Highway, Room 529
Bethesda, MD 20814

Administrative Judge

Howard A. Wilber, Chairman

Atomic Safety and Licensing Appeal Board
U.S. Nuclear Regulatory Commission

4350 East-West Highway, Room 529
Bethesda, MD 20814

Administrative Judge

Christine N, Kohl

Atomic Safety and Licensing Appeal Board
4350 East-West Highway, Room 529
Bethesda, MD 20814

Jonn H., Frye, III, Chairman

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
wWashington, D.C. 20555

Dr., James H, Carpenter

Atomic Safety and Licensing Board Panel
U.8. Nuclear Regulatory Commission
washington, D.C. 20555

Dr., Jerry R, Kline

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
wWashington, D.C. 20555

Ann P. Hodgdon, Esq.

Patricia Jehle, Esq.

Office of the General Counsel

U.S. Nuclear Regulatory Commission
11555 Rockville Pike

Rockville, MD 20852
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Mail)
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Hand)



Steven J. England, Esq.

Illinois Department of Nuc.ear Safety
103% Outer Park Drive

Springfield, Illinois 62704

Carla D. Davis

Douglas Rathe, Esq.

J. Jerome Sisul

Assistant Attorney Ceneral
Environmental Control Division
State of Illinois Building

100 W. Randolph Street, 12th Floor
Chicago, Illinois 60601

Robert D, Greenwalt, Esq.
City of wWest Chicago

100 Main Street

West Chicago, IL 60185

James V. Karaganis, Esqg.

James D. Brusland, Esq.

Karaganis & White Ltd.

414 North Orleans Street, Suite 810
Chicago, Illinois 60610

Jeffrey B. Renton, Esq.

Office of General Counsel

LE-132A

U.8. Environmental Protection Agency
401 M Street, S.W,

Washington, D.C. 20460

Mark M. Radell

Assistant Regional Counsel
U.S. EPA Region V
5CS-TUB-3

230 South Dearborn Street
Chicago, IL 60604

Mr. Carl Bausch

Assistant General Counsel
Executive Office of the President
Council on Environmental Quality
722 Jackson Place, N.W.
washington, D.C, 20503

Office of the Secretary
Docketing & Service Branch
U.8. Nuclear Regulatory Commission

(By First-Class Mail)

(By FAX - 312/814-~3806)

(By First-Class Mail)

(By FAX = 312/836-9083)
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(By First~Class Mail)
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Adjudicatory File (2) (By First~Class Mail)
Atomic Safety and Licensing Board Docket

U.8. Nuclear Regulatory Commission

Washington, D.C, 20555%

R Atomic Safety and Licensing (By First~-Class Mail)
= Appeal Board Panel
- U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

Herbert Escreicher
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In the Kattar of
STATE OF ILLIMDIS

Amandment Numbar One to the Sgction 274
recment between the HRC ead [111mois)

CL1-80- 09
1. Introduction

On HMarch 28, 1990, the NRC {ssued a motice of & proposed amendment to
the agreement wnich 1t eaterad 1nte with the State of 111inets in 1887 for
State assumption of Pegulatory autherity over specified redioactive materisls.
See 83 Fed. Reg. 11480 (March 26, 1990). The amended agreement would empowsr
Iinets to regulete uranium and thoriua ®111 Lailings under the Uranium M1}
Tetlings Radiation Control Act (UMTRCA), as emended, cedified in seattered
sactions of 42 U.8.C.

The Kerr-McGee Chemical Corporation holds an NRC 1iesnse for the Hest
Chicege Rara Earths Facility, aa 1111neis site which contains a large quantity

of thorium mill tailings. Kerr-McBea's Ticense was recantly amsnded by NRC
staff to authorize the company to dispose of the tailings ensite in &n earthen

€61, but the emendmant was contested and no final KRC action or 4t has yet
been taken. S6e lp fhe Matdar af Karr-Mcfigs Cheriea)
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Chicago Rare Earths Facility), LBP-50-9, 31 NRC 180 (February 13, 1990). In
sddition to filing comments on the proposed amendment, together with a request
for oral argument on the proposed amendment, Kerr-McGee filed a motion on
April 27, 1990 requesting that the Commission comply with section 2740 of the
Atomic Energy Act (AEA) which Kerr-McGee reads to require 2 full adjudicatory
hearing before deciding whether to amend the agreement with I11inois.

For the reasons given below, the Commission is denying both Kerr-
McGee's motion and 1ts request for oral argument on the p;oposod amendment .

2. Background

Section 274 of the AEA empowers the Commission to enter into an
agreement with a state whereby the state exercises regulatory authority over
specified nuclear materiils in 11eu of the NRC. See 42 U.S.C. 2021b and c.
Before the agency can transfer any of 1ts authority, it must find

that the State program is in accordance with the requirements of

subsection o. [1n cases where the State would regulate mil1l tailings)

1 Tt attn o ik atarEin. 430 (AL e SR popt 13 Batat

to protect the public health and safety with respect to the materials

covered by the proposed agreement.
42 U.S.C. 2021d(2). Section 274 also empowers the Commission to "terminate or
suspend all or part of 1ts agresment with the State and reassert ...
regulatory authority ... {f tha Commission finds that (1) such termination or
suspension s required to protect the public health and safety, or (2) the
State has not complied with one or more of the requirements of this section.®
See 42 U.S5.C. 20214(1).

I111nois and the NRC entered into a section 274 agreement in 1987. See
52 Fed. Reg. 22864 (June 16, 1987). However, under that agreesent, I11inois
cannot exercise regulatory authority over mil) tailings, or *byproduct®
naterial as defined in section 11e(2) of the AEA (42 U.S.C. 2014e(2)).



1111nots now seeks to have the agrosment emendsd 50 that the State cen
exercise such euthority. The State has adopted standards for the regulatien
of section 1le(2) byproduct metorial which d1ffer 1n some Pespecis fros the
Commisoien’s standards for such material. Section £74e expliicitiy provides
that, for the regulatien of section 1le(2) byproduct matertie), the $tate ®ay
adopt alternatives (Ineluding site-specific alternatives) to the requiremsnts

sdopted and enforced by the Commission for the seme purpose. 62 U.8.C.
20210(8). i

Hewever, 8 state may sdept different 3la(2) bypreduct materis) standards
only

if, aftar notice and opportunity fer ?ubiﬂc haaring the Commission
getermings that such alternatives will achieve ((L?] a Tevel of
stabilization and containmant of the sitas concarnad, and [(2%) 2 level
of protection for public health, safety, and the snvirerment from

radiological and ﬁonre6161@21eai hazards sssociated with sueh sitas,

which 18 sguivalent to, to the extent mracticable, or mors stringant
than the Tevel which would be sZafeved Dy standards and requirements
adopted and enforcad by the Cemmission for Lhe ssme purpose ...,

42 U.5.C. 20@1e (Tast paragraph).

On March 28, 1990, the WRC otaff pudiished fer comment 115 assesseent of
INinois’ progrem for the reguiation of 11e(2) bypreduct material. Sse B85
Fed. Reg. 11489 (March 28, 1990)., As required by section 274, the steff
reviewad these reguiations of J1114nois® which differed from the WRC. id, st
11462, col. 2. Considering the standards ene by one, the staff concluded that
the differing reguistions in a gsnerel sanse ({.s. witheut reference er
application to a specific site or 1icensee) were equivalent to, or more

stringent than, the KRC's corresponding standards, id. at 11462, eol. & to
11483, ¢o). 1.




The Cosmicoion 18 teday epprr«ing Lthe amendmant te the I11limnois
agreement. In Cdoing s, the Fummisaion 18 appreving the staff’s fiaa)
snalysis of [111nois’ genaric program for regulatien of 11e(R) bypreduct
material, 1ncluding 125 analysis of ereas where I114nets’ program 15 Bore
stringent. Howevar, as this anaiysis mekes eiser:

The staff i Firding seversl of the sections d1scussed above &in the
nna1{sia] Bore siringent 6nd 1n eceord with Bactien 274o of the A oaly
for the purpese of finding the 111inets pregram adequate, compatil s ond
in comliance with stetutery requiremsnts 5o that authority magcnc
relinquished Tewfully to the State. In meking the findings, gtaff
expressed o programmetic Judoment that, in the majority of reasonadly
forsesadly circumstances, the sections would achieve a leve) of
stabilization end contairment, and a level of gr@t@t!ion of the pudlic
heaith, sefety, and the snvironmeat frem radiologica) and
nonrad%eloeica1 hazavrds, which 1¢ oquivaient to, 6 the extent
racticable, or more stringont than the level that must be achieved by
RC’s and EéA's requirements. The staff offers me opinion whather, as

applied te any particular site, the finding: reQuired by the last
paragraph of saction 2760 can necessarily hage.

At the present time, Kerr-McGas 13 the ealy 11e(2) byproduct materia)
1icensee in 1111nets. Horeover, the NRC ataff omly recently emended Kerre
MeGee's Ticense to permit permanent onsite dispess) of the tailings ot the
compeny's West Chicsgo Rare Earths Faeility. The MRC staff had concluded that
Kerr-HcGoe's proposed method of dispesa), with certain modificaticns, “would
have the smallest overall haalth effects® of &1 the methods tha staff had
considersd. See NUREG-0804, Supplement Me. ), Supplement fo the Fiaal

90, 1l14nois, April 1860, et 1-19. 1114nois opposes
perminent onsite disposal. The amendment was contested. While the MRC steff

has reaffirmed 1ts position, conditioned on the Incorporation into the 1icense

amendment of certain design details provided by Kerr-Ke@eos in July 1990, ne
final agency action has baen taken en the 1icense apendment.




In sdditien to velusinous cemments on 11Tinots’ pregram for 1le(R)
bypreduct material and the staff’o acsessmant of that pregrem, Xerr MeBos
fi'ed & motion on April 27, 1090 calling on the KRC te comdly with the Tast
psragraph of section 2740 by helding a Tul) sdjudicatory heering - bafere
eciding whether 16 amend the agresment with I1111notls -- $0 determine whether,
83 eppliod to permansnt dispessl of tho West Chicage tatiimge, !1iinois®
giffering etandards 1n faet achieved g Ysvel of proteetion of the publie and
the environment at least a8 high a8 that achieved by the ensite disposal
progra® sutherized by Kerr-HcGas's Vicense. Kerp-KcGee recuasts that the

Commission 1ssus mew & neties for an opportunity fer such a hearing, or et
Teast hold the hearing.

3. The positions of Kerr-HcBee and 1111nots

Kerr-McCee arguas first that the Commission must hold & hearing before
emending the agreement with I111neis because section 874d(8), queted above,

requires that the Commission Find comp)iance with section 2780 befere entaring
into &n egrecmant for reguiatien of 13a(2) byproduct matorial, and the Tast
paragraph of section 2740 1n turn roquires Lhat o state’s diffaring standards
be sssessed not 1n the abstract but rather with respect to the "sites
concernad®, in the words of the statute.

Karr-FcBos argues second thet the ®public hearing® required Dy the last
paragraph of section 2740 muat e & formal adjuvdicatory heering because
aseessing 1114neis® alternative standards with respect to the one ®sits
concarned” will necessarily {nvoive factual disputes which wil) require ¢ rmal
adjudication to reselve properly. Kerr-McGee acknowlodges tn it hearing
request that the State’s differing standards ere *mere stringent in some
respacis than the KRC standards® Dut asserts that, paradoxieally, an




adjudicatory ascessesnt of those standards would show that application ef them
to disposal of the Hast Chicago tailings would have a gresater adverse fspact
on health, sefety, and the anvirenment than would the autherized program for
onsite disposal.

In respense, 111incis arguas Firgt that the provisions I the last
paragraph of section 2740 for metice end epportunity for & publie hearimg
apply only aftar & stete acquires reguiatory authority ef 311e(2) byproduet
material. I11ineis c¢laims that those provisziens are trsgéor@d only by a
stete’s act of implomentation with regard to an *identifiable area®, but thst
the state reguietions the NRC has aszsessed {m considerirg I1iinotls’
applicstion for mill Raiiings authority are not tedlored te & particular site
but rether to all pessible eites, present and futura., 1111neis believes that
the hearing provisions of the 1ast paregraph of section 274 were not Intended
to be yot enother hurdle for & state to clear on the way to sceuiring
regulatory authority over lie(2) bypreduct material.

IM1nois argues in the siternative that {f the haaring provisions of
~section 2740 have been triggered marely by I1Tinois’ having propesed for the
NRC saff's consideration gensral stendards which differ Prem the MRC's
corresponding standards, then Lhe netice and comment procedurss which the NRC
hes employed with respect to the propossd amendment %o (%8 sgreoment with
IMinois constitute the °public hearing® requived by the 1ast paragraph of

section 2740, Just as notice and comment procedures ave sufficient €0 satisfy
the roquiremant in section 180a of the AEA that there be a hearing in
connection with the issuance or modification of rules and reguiations.
iMinoie claims that 1F Congress hed wanted a formsel adjudication on & stete's
differing standards for 11e(2) byproduet material, 1t would have said so, &s
it did when, 1n another part of section &7da, 9% explieiRly requ' «d states




exercising 11e(2) outhority R0 provide their Vicensees ®a public hearing, with
& transeript, ... an opportunity for cross-axaminetion, and ... & writlen
detarminetion ... based upon the evidonce ... and ... subject 86 Judicial
review.® See 42 U.8.C. 20210(3)(A). Mecording to IN1ineis, 1ts differing
standards ratoe ne factudl dispute which would reguire reselution by
adjudication: Tha questien of whather J1119nois has en adequate progrem for
the reguiation of @ill tailings da, for IV1inois, distinet from the questien
of the fate of the teilings at the West Chicego site,

4. Discussion

The Commigsion agrees with Kerr-Hcées that the hearing reguiremsnts of
the Tast paragraph of section 2740 ere tripoersd by 1111neis’ bringing forward

general standards as well as site-specific oltornetives. This much seeoms
clear from the plain languege of the statute. Hewever, the Comsission also
sgroes with 1111nois that notice and comment procedures are sufficient for She
purpose of wasessi.g the Stete’s genore) standards and satisfy the hearing
raquirement of saction 2760 with regerd (o the KEC's eporova) of the Stete’'s
generel standards end program.’ Seq Sieee) v, AEC, 400 F.2¢ 778 (D.C. €ir.
1968). In reviswing the I11{nois progras, we believe that we are reauired
only to make & quesi-logisiative judpmeant under 2746 on whethar the generic
standards within the program will, {n general and without reference 86 o
particuler site or licenses, Yead Lo & Yovel of stabiligation and containmant
end & level ef protection for public health and the environment mquivalent to,
to the axtent practiceble, or more stringent than the Tevel which would be
achioved by the Commission's standevds. Censistent with this view of whet ¢he

oo G828

' For thiz reason, we are donying Kerr-McGee's reGuest for oral argument
on the proposed amendment to the agresment with I1iinois.

7




stotute requiras, the Commission 18 today reaching & fine) decigion en
entering 1nto the amended egreement with 1111nois and endoraing, as &
rationale for Lhet decision, staff's proposed assessment of March 28, 1920. as
supplomented by the steff's anslysts In SECY-DO-203 and SECY-D0-283A.

Kerr-McGoe bellaves that we cannot 4ssess & genaral stendard witheut en
tdjudicatory application of that standard %0 the ®sites concernsd®. We
disegres. We beliave thet we are Pequired only to meke the quasi-1sgiglative
Judgment discussed above for purposes of amanding our agreemsnt with the Stats
of 111{nofs Lo relinquish eur authority over 13{s)(2) byproduet material.

To subjoct evary stete proposal for & differsnt stenderd 0o & formal
adjudication would, where & state had 2 number of potantinily affected sites,
antall exhaustive Yicenses and aite spacifie hearings bafore any transfer of

118(2) eutherity., The West Chicage site may be the oniy 1le(2) site in

INineis now, but we hesitate to presume what the future may yioid., Hersovar,

s6ci v 2740 applies to other statas and we cannot endorse an {ntersretstien
of that section that could prove ganerslly ungound and unworksble for Future
agreeman.t.  Bofore relinquishing soms of eur authority over ile(2) bypreduect
material, we should make programmatic Judgments about the genarel standards
that the State has propesed. It would be as much a mistake te approve the
program because 1% could Tead to sound resuits 1n & 3ingle case &s (¢ would be
to disapprove the whole program beceuss 1t could Yead %o unseund Pesuits in o
single cass.

In sddition to 1ts obligation to assess & stete’s general standards, the
Conmizcion eise has the very important edifgation %0 assure thot a state's
application of standards that diffar from those estedl!shed by the Commissien
also achieve a Teve) of stabilization and containment of perticular gites, and
a Teve) of protection of public health and the environment, equivalent te, to




the extent practicable, or greater than, the level which would bs achieved by
the Commission's standerde. This Yetter ebiigation 13 quite distinet from the
former, because 1t 18 Aot Infrequsnt in the Taw that & bedy of ganarel
standards oach of which 18 sound 1n the abstract may, when applied singly er
together to a particular case, yielé unsound resuits. We Delieva that this
8it--spoeific obiigatieon will arige only Tater 1f and whan 1114n01s, having

acquired authority over 11a(2) byproduct material, seeke @@ fepose standards
which d1ffer from the Coamission’s ocwn standards,

8. Conclusien

Korr-McGoo's raquest for eral argument on the proposed amendment to the
Commisaion’s agreement with IMinets, and Kerr-HcGoo's motion that & formai
edjudication on 1111pois’ differing 1le(2) standerds be heold before the
Commigsion docides whather to amend {ts bgreement with Il1inels, are dented.
Howover, 1€ the State sasks te edopt alternatives te ary requirements adopted
and enforcad by the Commission for dispose) of the @aterials ot the West

Chicago s1te, the Commission wili detereine, after notice ang opportunity fer
8 hearing, whether the State’s alternatives will achiove & Tevel of
stabilization and containment of the West Chicage site, and a Tevel of
protaction for public health, safety and the envirensent frem both
radiological and nonradiological hazards ass0ciatad with tha s1te, whieh s

equivaient ta. %o the extent practicabie, or more stringent than, the Jeve)




which would b vihieved By any requirements adopisd and anforced by the

Commisaion Por disposa) of the materiale at the West Chicage site,
It 18 oo ORDERED,

QQQQO
Dated at Reckvilla, Harylond,
°
this 17 dey of Octebar, 1990




UNITED $TATES"
NUCLEAR REGULATORY COMMISSION
WARNINGTON D ¢ 20880

October 18, 1990
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The Honerable James R. Thorpson )
Governor of Illinois oy D i ada
Springfield, Illinecis 62706 SERVEL DCT ¢4 1000

Dear Governor Thompson:

I am pleased to inform you that the Nuclear Regulatery Commissien
(NRC) has approved your Proposed Anendment ¢o the Agrecmaent under
which the NRC will discontinue and the State of Illineois will
assume regulatory authority ovar lle. (2) byproduct material and
the facilities that produce ile. (2) byproduct materisl in
sccordance with Section 274 of the Atomic Energy Act, ag spended.

The Commission has determinad that the Illineois program feor
regulation of 1lle.(2) byproduct meterial and the facilities that
produce 1le.(2) byproduct naterial genarally is compatible with
the Commission’s program for the regulation of 1ike materia.s and
adaquate to protect the public health and safety vith respect te
the materials covered by the propossd amendmant .

cartiin starderds aZopted by Illinois differ frem
adopted and enforced by the Commission for tha Baneé purpesa., In
accordance with thr veguirements of Section 2740 of the Atonmie
Energy Act, the Cusclsaion avaluated thoese d&ttering etendards in
ganersl, without refersnce to & particular site, an determined
that those standarde -are adeguate for purposss of amending the
Commission’s agreement with Illincis. 12, at some tima in the
future, the State seeks teo apply thoee or othar differing
standards to a particular #its, including the West Chicage Rare
Earths Fecility site, Sectien 2740 requires the Comnission te
provide further notice and opportunity for a public hearing and
to deternine whathear the State’'s differing standapds will achisve
@ level of stabilization and containment of thet eite, end @
level of pretectien foy publiec health, safety, and the
environnent from both radiological and nonradielegical hagzards
associated with the sits, which is eguivalent te, or nmere
etringent than, the level whiech would be achieved by any

requirenants adopted and enforced by the Commimsion fer the sane
purpose.

In erder to enable the Comniesion to carry out its

r 8oction 2740 of tha Atenie Energy het to
provide notice and opportunity fer & public heazing in the event
that the State proposes te imposs alternative reguiraments at




sites covered under this Ggreement, as vell as to permit the
Commission to determine whether such alternative requirenents
will echieve a level of protection th

8t is equivalent to or Bore

Stringent than that afforded by the ¢ 1881
State shall notify the Commission in advance of
proposes to impose standards that differ from those @stablighed

This includes gl instances where the State’s
proposed alternative requirements, as contained aither {n
Spacific State regulations er &8 proposad for application at a
specific site, == (1) are @ither more or less stringent than the
requirements established by the Commission; (2) eddrese matiers
vhere the Comnission has affirmatively decided net to impose
requirerents; (3) invelve the exarcise by the state of its
authority to grant exemptions from requirements @stablished by
the State: or (4) add to O remove the flexibility that would
otherwise pe available to the licensee in complying with NRC's
standards, Following notification by the State, and prier to the
Commission’s publication ©f & notice, we would ask thet the State
present the rationale for tha application of such alternative
Tequ rements, together with an analysis of whether such

alternative regquirements will achieve a lavel of protection that
is equivalent to or more string

@nt than that afforded by the
Commission’s regulations.

I am pleased to encloses three (2) copies of the Agreemant feor
your signature. Following you

T axecution of the Anendrent o
the Agreament, please return t

WO (2) copies te WNRC. The third
copy i@ for retention by the State.

On behalf of the Comnission, I congratulate you, your staff, and
the State of Illinois for taking this important 8tep in
Federal-State relatiéne,

Sincarely,

g ‘l‘\, Css | . )

Kenneth M. Carp

Enclosure:
As Statad




UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE COMMISSION

In the Matter of
Dkt. No. PR MISC 90~1

STATE OF ILLINOIS

(Amendment Number One to the
Section 274 Agreement between
the NRC and Illinois)

N N S— S — N — St

PETITION FOR RECONSIDERATION OF THE COMMISSION'S
OCTOBER 17, 1990 MEMORANDUM AND ORDER

On October 17, 1990, the Nuclear Regulatory Commis~
sion ("Commission") issued a Memorandum And Order (CLI-S90-09)
denying Kerr-McGee's request that the Commission provide the
notice and opportunity for a public hearing required by
section 2740 of the Atomic Energy Act before the Commission
approves an Amendment to the NRC Agreement with the State of
Illinois that would allegedly empower Illinois to regulate the
thorium mill tailings at Kerr-McGee's West Chicago Rare Earth
Facility ("facility" or "site"). The Commission decided to

proceed with the Amendment based on a "guasi-legislative"

judgment under section 2740 and to defer the site-specific

determination required by section 2740 until the State seeks

to apply its alternative regulatory program to the West

Chicago site. %
Kerr-McGee Chemical Corporation ("Kerr-McGee")

hereby requests that the Commission reconsider its Decision




and stay any further action on the proposed amendment,
currently scheduled to become effective on November 1, 1990,
until a public hearing has been held and the Commission has

made the determination required by seci.!on 274o.

A, Recent Events Further Demonstrate Tha. The Commission May
Not Defer Its Obligation To Assess The State's

Alternative Regulatory Program For The West Chicago Site

Recent actions taken by the State and the City of
wWest Chicago ("City") make it imperative that the Commission
convene a public hearing .t this time %0 assess the level of
safety ofrfered by the State's alternative aApproach to the
on-site disposal plan authorized by Kerr-McGee's NRC-license
amendment. On October 22 -~ within days of the NRC's
Decision, the State and City filed a motion with the NRC

Appeal Board to have the West Chicago proceeding dismissed and

the initial decision of the NRC Licensing Board vacated. See

Exhibit A, The State and the City have informe¢ the Appeal

Board that the Commission's Decision has now rende.¢d that
entire proceeding moot., In so doing, the State intends to use
the Commission's Decision as a vehicle for scuttling the sub~-
stant.al progress that has been made by the NRC staff and the
NRC Licensing Board in defining the final disposition of the
west Chicago wastes. Years of effort by the NRC staff, the
Licensing Board, and Kerr-McGee (the NRC-licensee) will be
wasted if the State succeeds in its scheme. In short, the
Commission's Decision threatens to wipe out more than ten
years of effort expended by the NRC, Kerr-McGee and

intervening parties (including the State and City) to develop




& suitable disposal plan. The Commission could
intended this result when it issued the October
Decision.

Moreover, the Commission has approved the State's
request for a transfer of regulatory authority without
providing the NRC Appeal Board with guidance as to the
impiications of the transfer to the on-going NRC-license
proceeding. A transfer of jurisdiction to the State under
these circumstances is fundamentally unfair., Kerr-McGee has
labored for more than ten years to obtain approval for on-site
stabllization of the West Chicago wastes. The State and City
have participated vigorously in these NRC proceedings. The

propriety of on-site disposal has been vindicated by both the

staff and the NRC Licensing Board after intense analysis,

extensive hearing and massive litigation., The staff has
concluded that on-site disposal is the "prefarred course of
ction" for the disposition of the West Chicago wastes. SFES
120, And the Licensing Board has found after thorough
consideration, that Kerr-McGee's on-site disposal plan
satisfies the NRC regulatory requirements by "wié® margins."
LBP-90-9, 31 NRC 150, 194 (1950). Yet the State now seeks to
use the statute's Agreement State provisiuns as a mechanism to
accomplish precisely what the State has been unable to achieve
through the NRC review process -- the prevention of on-site
stabilization, The Appeal Board proceeding is now nearing
completion and must be allowed to continue. The ultimate

decision on the propriety of on-site disposal must be made




through the NRC review process and not through the artifice of

@ jurisdictional transfer to the State.

-~

B. The Commission's Application Of Section 2740 To The
State's Request For A Transfer Of Jurisdiction Is
Unlawful and Contrary to Sound Public Policy.

The language and legislative history of section 2740
demonstrate that the specific determination reguired by the
last paragraph of section 2740 is an assessment of the State
aiternatives as applied to the "site|) concerned." Kerr-McGee
Reply To State Opposition To The Motion Requesting Compliance
With Section 2740 (June 15, 1990), 2-6 (Exhibit B). That
determination cannot be made by a 1eview of the State
regulations in the abstract, or "generically." Rather, the
determination must be made with specific reference to the only
gite subject to the State regulations, the Kerr-McGee West
Chicago site. 1d. at 6-8., That site-specific determination
can only 'e made after a hearing has been held to determine

whether the State's alternative regulatory standards will

afford an cquivalent level of protection to that provided by

the Federal Standards. 1d. at 8-14,

The Commission's own findings demonstrate that the
édite specific determination called for by section 2740 must be
madv at this time. The Commission recognized that the
re,uirements of the last paragraph of section 2740 were
"triggered" when the State submitted a regulatory program that
departs in significant respects from the NRC's own regulations
for section lle(2) byproduct material., Memorandum and Order,

7. The Commission also recognized its statutory obligation to




assure that any alternative State regulation of the West
Chicago site provide a level of protection of public health
and the environment that is at least equivalent to that which
would be provided by the NRC's own regulation of the site.l/
1d. And the Commission has further recognized that the
Kerr-McGee plan for on-site disposal has been recognized by
the NRC staff to "have the smallest overall health effects" of
any disposal alternative considered by the staff, including
the State-preferred alternatives of off-site disposal. 1d. at
4. In light of these findings, Kerr-McGee submits that all of
the statutory prerequisites for the site-specific
determination required by section 2740 have been triggered.

It must be emphasized that the State has not
submitted a "generic" regulatory program to the Commission for
approval. The State and the NRC have always recognized that
the West Chicago facility is the only facility that is likely

tO be subject to the State's regulatory program.g/ See 55

Fed. Reg. 11,459, 11,460 (Mar., 28, 1990). 1In fact, the State

1/ The Commission has informed the Governor of the State by
letter that in the event the State seeks to impose its
alternative standards to the West Chicago site the State must
provide the Commission with advance notice, an explanation,
and an analysis of whether the standards are sufficiently

protective. Letter by Chairman Carr to Governor Thompson
(Oct. 18, 1990).

2/ The Commission also has recognized that the West Chicago
site is the only existing mill tailings site in Illinois.
Memorandum and Order, 8., Moreover, in light of the economic
status of the domestic uranium industry, there is in fact no

reasonable prospect that any other mill will ever be subject
to the State regulations.




Originally declined to irclude section lle(2) material in its
1987 agreement specifically because that would have required
the State to develop a regulatory program for Just one site,
the wWest Chicago facility. See Memorandum by G.W. Kerr to
G.H., Cunningham (Nov. 21, 1985) (Exh. 17 to Appendix A to
Kerr-McGee Comments), Moreover, as Kerr-McGee has demon-
Strated in its comments on the proposed amendment, the State
reQulaixons are largely tailored co ensure that Kerr-McGee, if
forced to comply, would not be able to carry out its NRC-
license, authorizing on-site disposal. Kerr-McGee Comments
(April 27, 1990), 41-43. 7Thers is thus no dispute that the
State's regulatory standards were designed with one site in
mind. Therefore, those standards must be examined in the
context of the one site to which they apply == the Kerr-McGee

site.

Finally, there is no sound policy reason for the
Commission to defer its statutory obligation to make a
site-specific determination, The State has already revealed
that it intends to apply its alternative standards to the West
Chicago site in order to force Kerr-McGee to ship the thorium
materials off-site. Actions taken by the State shortly after
the Commission announced its approval of the Amendment on
October 17 pointedly demonstrate the State's plang for the
West Chicago site. The same day the Commission decision was
issued, the Governor of the State held a press conference at
the West Chicago site announcing the fulfillment of his

promise to the local residents that the facility's wastes




would not be buried iu West Chicago. Chicago Tribune,

Oct. 18, 1990, at 22 (Exhibit C); West Chicago Press, Oct. 18,

1990, at 1 (Exhibit D). And Thomas Ortciger, the newly-
appointed director of the Illinois Department of Nuclear
Safety ("IDNS"), has offered predictions as to how long it

will take to move the facility's wastes off-site. Exh. C, 1:

Daily Herald, Oct. 18, 1990, at 4 (Exhibit E).é/ In short,

the State has made it patently clear that the State's regula~-
tory program is directed at one site only, the West Chicago
site, and that the State's application of its alternative
regulations will lead to one result only == the movement of
the site's materials to some other location., There is thus no
reason why the Commission should await any further action by
the State before making the site-specific determination
required by section 2740. Moreover, because the staff's
cnalysis shows that off-site disposal is less protective of
the public health, safety, and the environment than the

currenit on-s’te disposal plan, the Commission cannot delay its

3/ Mr. Ortciger has also candidly acknowledged that since
State regulations give the City of West Chicage the right to
veto the siting of any disposal facility within its borders,
“[rlealistically, the [West Chicago wastes) would g0 out of
state." Exh. E, 4. Mr. Ortciger has also been reported as
saying that "Kerr-McGee's current proposal will not meet state
regulations." Chicago Sun-Times, October 18, 1990, at 1
(Exhibit F). 1In sum, the IDNS, the state agency that will
regulate section lle(2) byproduct material has already
concluded what the ultimate disposition of the West Chicago
wastes will be under the State's regulations.




Statutory obligation to assure that the State alternative is

sufficiently protective.

CONCLUSION

The events that have occurred since the Commission
issued its decision have served to clarify the serious
consequences that threaten to flow from the Commission's
refusal to make the site-specific determination required by
secticn 2740 at this time, The interpretation of section 2740
adopted by the Commission is unlawful and contrary to sound
public policy. It will unnecessarily prolong the long~delayed
resolution of issues implicated by disposal of the West

Chicago thorium tailings. The assessment of the State's

alternative regulatory program must be made now. A public

hearing must be convened immediately to examine the matter.

Respectfully submitted,

Peter J. Nickles
Richard A. Meserve
Herbert Estreicher

COVINGTON & BURLING

1201 Pennsylvania Avenue, N.W.
Washington, DC 20044

(202) 662~5576

Attorneys for Kerr-McGee
Chemical Corporation

October 29, 1990




