
4|f6.

00CKETED
USNRC

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION 34 APR -l R2 :01

Commissioners:
OFF!CE OF SECRETARY
00CKETn4G & SERVICEIvan Selin, Chairman BRANCH-

Kenneth C. Rogers
Forrest J. Remick
E. Gail de Planque

SERVED EPR - 11994;
In the Matter of )

)
SEQUOYAH FUELS CORPORATION ) Docket No. 40-08027-MLA

)

(Source Material License )
No. SUB-1010) )

)
)

ORDER

CLI-94-04

The Native Americans for a Clean Environment and the

Cherokee Nation (petitioners) have filed a petition before the

Commission, pursuant to 10 C.F.R. S 2.786(b), for review of the

presiding officer's Memorandum and Order, LBP-93-25, which

allowed the Sequoyah Fuels Corporation (SFC) to withdraw its

license renewal application and terminated the proccading. 38 NRC

(Dec. 15, 1993). The NRC staff and SFC oppose Commission

review. The petitioners also have filed a motion for leave to

reply to the NRC staff and SFC's responses to the petition for

review.
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In accordance with 10 C.F.R. S 2.786(d), the Commission has

decided to grant review of LBP-93-25.1 The parties _to the

review proceeding shall be the petitioners, SFC, and the NRC

staff. In reviewing LBP-93-25, the Commission is particularly

interested in the parties' arguments on the following matters,

which should be addressed in their briefs:

1) What is the basis for the presiding officer's
jurisdiction over decommissioning activities in a
license renewal proceeding in which the licensee
requests to withdraw its renewal application?

2) Faced with a request to withdraw an application
under 10 C.F.R. 5 2.107(a), what actions may the
presiding officer in a license renewal proceeding take?
May a presiding officer deny the withdrawal of an
application?

3) Was a determination of the licensee's compliance
with 10 C.F.R. SS 40.42(b) and (c) necessary to the
presiding officer's decision on whether to permit the
withdrawal of the renewal application? If so, has the
licensee satisfied the requirements of those
regulations?

4) Upon withdrawal of the license renewal application,
does 10 C.F.R. S 40.42(e) maintain SFC's license in
effect?

I We have accepted the petitioners' reply for filing;
however, our decision to take review of LBP-93-25 does.not turn
on'the acceptance of their reply. Although much of the reply
appears merely to reinforce arguments made in their initial
petition for review, the petitioners arguably raise some issues
for the first time in their reply. Although we will not bar the
petitioners from pursuing in their brief filed in response to
this order arguments made in_their reply, we caution that we
expect petitioners to provide in their original petition their
full statement of reasons for why Commission review is warranted.
SFC has asked for an' opportunity to reply to the petitioners'
motion. We deny that request. To the extent that the
petitioners pursue arguments in their brief that are derived from
their reply, SFC will suffer no prejudice, because SFC will have
a full opportunity to rebut those arguments in its responsive
brief. See Safety Licht Corn., CLI-92-13, 36 NRC 79, 85 (1992).
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5) What prejudice, if any, occurs to the intervenors'
hearing rights under the Atomic Energy Act from the
presiding officer's approval of the withdrawal of the
renewal application?

In addressing these questions, the petitioners' brief must

clearly identify the errors of fact or law in LBP-93-25 on which

the petitioners rely, with appropriate citations to the portion

of the record relied upon to support each assertion of error.

The petitioners' brief must be limited to those issues the

petitioners placed or sought to place in controversy in the

proceeding. Responsive briefs must contain a reference to the

portion of the record which supports each factual assertion made.

A brief in excess of 10 pages must contain a table of

contents, with page references, and a table of cases

(alphabetically arranged), statutes, regulations, and other

authorities cited, with references to the pages of the brief

where they are cited. Briefs must not exceed 30 pages, exclusive

of pages containing the table of contents, table of citations,

and any addendum containing statutes, rules, regulations, etc. A

brief that fails to comply with the provisions of this order may

be stricken, either on motion of a party or by the Commission on

its own initiative.

Within 30 days after service of this order, the petitioners

may file their brief. Within 30 days after service of the

petitioners' brief, staff and SFC may file a response. Within 15

days after service of the responsive briefs, the petitioners may
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file a reply. If the petitioners choose to reply, their reply

brief shall be limited to 15 pages.

It is so ORDERED.

For the Commission
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*** // John C Hoyle

Assistant Secretary of the Commission

Dated at Rockville, Maryland,
this / E day of April 1994.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

i

i
i

In the Matter of

SEQUOYAH FUELS CORPORATION Docket No.(s) 40-08027-MLA
SOURCE MATERIAL LICENSE NO.

-

(50B-1010)

)

CERTIFICATE OF SERVICE
:

I hereby certify that copies of the foregoing COMM ORDER (CLI-94-4) DTD 4/1
have been served upon tne following persons by U.S. mail, first class, except i

as otherwise noted and in accordance with the requirements of 10 CFR Sec. 2.712. I

Aministrative Judge
Office of Commission Appellate James P. Gleason

Adjudication Presiding Officer
U.S. Nuclear Regulatory Comission Atomic Safety and Licensing Board
Washington, DC 20555 U.S. Nuclear Regulatory Commission

Washington, DC 20555 j

Administrative Judge Susan L. Uttal, Esq.
Jerry R. Kline Office of the General Counsel
Atomic Safety and Licensing Board U.S. Nuclear Regulatory Commission
U.S. Nuclear Regulatory Commission Washington, DC 20555
Washington, DC 20555

I
i

Maurice Axelrad, Esq. Diane Curran, Esq. j

Newman, Bouknight & Edgar, P.C. c/o IEER
1615 L Street, N.W. 6935 Laurel Avenue, suite 204
Washington, DC 20036 Takoma Park, MD 20912 !

John H. Ellis, President Lance Hughes, Director
Sequoyah Fuels Corporation Native Americans For A Clean
P.O. Box 610 Environment
Gore, OK 74435 P.O. Box 1671

Tahlequah, OK 74465
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Docket No.(s)40-08027-MLA
COMM ORDER (CLI-94-4) DTD 4/1'

Kathy Carter-White, Esq. Brita' Haugland-Cantrell, Esq.
EC0 Law Institute, Inc. Assistr.it Attorney General
Attorney for Citizens' Action for a Oklahoma Department' of Wildlife

Safe Environment Conservation
P. O. Box 124 2300 North Lincoln Boulevard, Rm 112
Welling, OK 74471 Oklahoma' City, OK 73105

James G. Wilcoxen, Esq.
Wilcoxen & Wilcoxen
Cherokee Nation of Oklahoma
P.O. Box 357
Muskogee, OK 74402

Dated at Rockville,1Md. this
., I day of April 1994

Office of the Secretary of the Commission
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