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(Y$'EEEAs(3an'/E3o2, March 25, 1994

i

:

John Austin, Chief
Decomissioning and Regulatory Issues Branch |

i

Joseph Rutberg, Esq.
|Robert Fonner, Esq.
iOffice of General Counsel

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear John, Joe, and Bob:

I appreciated the opportunity to meet with you Tuesday for the ,

Jpurpose of discussing the possible establishment of a-process for
achieving early and efficient resolution of the concerns of my
client, Native Americans for a Clean Environment, regarding the
decommicsioning of the Sequoyah Fuels uranium processing plant.
As I stated during the meeting, while we do not intend by this

'
,

process to give up any hearing rights we may have under the
Atomic Energy Act, we hope that many of our concerns can be.
resolved without resort to litigation, through a structured and ;

orderly process of give-and-take between NACE and the NRC. |
!

~ ~lThe following is a proposed outline of the basic elements of such
based on our discussion and my subsequent reflectionsa process,

on the matter:

1) We believe that a fundamental element of a process for
the resolution of our concerns would be the agreement by the NRC |
Staff to respond in writing to our comments on major. proposals, |

i

such as the Site Characterization Plan. Such a response would
state whether the NRC agrees with each of our recommendations,
and if'so, what action it intends to take to implement the recom-
mendations. If the NRC disagrees, it should state a reason and
provide us with a reasonable opportunity to provide more informa-
tion that might affect the determination. We should also be
apprised of any information supplied by SFC or other parties
which affects the NRC's determinations.

2) In order to ensure that NACE's concerns are fully
un3erstood and responded to, it may be necessary for NRC techni-
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cel staff and NACE's experts to meet and discuss the issues. We

| be.lieve such meetings would be most effective if they were
| preceded by a written exchange.of views on the issues, so that

the discussion could go into more depth. Such meetings would be-
open to SFC and other interested parties, with the' establishment
of appropriate. ground rules for participation.

'3) You informed me that the. Staff'is now adhering to the
open Meeting Policy with respect to all meetings with SFC,
excluding enforcement meetings. We therefore expect to-be given ,

timely notice of and an opportunity to attend all meetings with
SFC that bear on decommissioning or the operation of the facility ,

during decommissioning. We are concerned that in the past, the
NRC.has used_ telephone conferences to discuss major licensing
issues with-SFC, to the exclusion of the public. Thus, we would
expect the NRC Staff to avoid conducting lengthy discussions of
significant decommissioning' issues over the telephone, but to
address such issues either.in correspondence or during open. meet-
ings with the licensee.

:

4) We also request access to enforcement conferences, as
well as exit interviews following inspections at SFC. As you may
recall, during the license renewal proceeding, enforcement meet-
ings related to license renewal issues were generally open to the
public, in recognition of the factfthat enforcement matters
tended to overlap with licensing matters in that case. Egg let-
ter from James M. Taylor, EDO, to Diane. Curran (September 12,
1991). The situation which led to this practice.has not1 changed.
Inspections and enforcement meetings regarding SFC generally j

raise issues that are directly relevant to the ongoing' review of i

ISFC's plans for the decommissioning of the facility, which
ultimately will result in a licensing decision. We therefore
request that NACE' continue to have access to all enforcement-
related meetings regarding the SFC plant. !

l

I

5) NACE needs and is entitled to timely notice when SFC
seeks changes to its license. We believe that there is no legal
basis for the NRC regulation which allows the NRC to dispense

i with Federal Register notice of some proposed license amendments
| that it deems insignificant, and that the NRC is legally required

under Section 189a of the Atomic Energy Act to give public noticeL

of.all proposed amendments to SFC's license. You have stated-t

| that you do not wish to provide Federal Register notice of all
such proposed amendments. However, we believe that the NRC'

i
'
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should provide Federal Register notice of all license amendment j

requests by SFC, as was required by DD-92-03 during the pendency
of the license renewal proceeding. In the absence of Federal

,

Register notice, it is essential that we receive equivalent |

notice from you of the pendency of license amendment requests. i

iAs we discussed, this would be achieved if you send SFC a letter
acknowledging the receipt of such an application, immediately
upon receipt, with a copy to us.

6) Clearly, access to relevant information in the posses- .

sion of the NRC is extremely important. John, you have pre- i

viously offered to make available to NACE all nonproprietary SFC-
related documents in you files. I presume that the offer still
stands.

7) As we discussed, NACE is extremely concerned that some
months ago, SFC appears to have changed its management structure
without applying for a license amendment. You informed me that
SFC is now considering whether to apply for such an amendment,
and if so, whether it should be for short-term or long-term-
changes. We are very disturbed that it has taken SFC this long
to even consider getting licensing approval for these changes to
its operation, and not until after NACE pointed out the problem

| to the NRC. We cannot have confidence in any process for resolv- ,

! ing our concerns if SFC is allowed to change its operation at |

,

will, without seeking license approval, and without incurring any I
j sanctions from the Staff when it does not comply. We therefore

insist that you take appropriate enforcement action and send aI

clear message to SFC that such disregard for the requirements of
,

its license and the licensing process will not be' tolerated. i

| 8) We remain very interested in the possibility of estab- |
| lishing a dispute resolution process to be arbitrated by an inde-
| pendent third party. We hope that you will take this subject up
| with SFC. In the meantime, we believe that the steps outlined
| above will help to resolve many of our concerns, and will at |
| least provide some assurance that our views are being taken into
'

consideration and judged rationally, even when they are rejected.

9) In addition to our technical concerns about the decom-
missioning process, we also have concerns about the timing and

|
the structure of the NRC's process for decommissioning approval,
which we would like to be able to take up with you in a timely,

way. For instance, in the meeting, you informed me that a "per-

|
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formance assessors" group.has already begun modelling potential
; doses from soil and groundwater for the DEIS, and that-scoping'

sessions may begin in the next few months. We are concerned.that.
the DEIS scoping process will.begin prematurely,'before suffi-
cient information has been gathered through the site character-
ization process. It would be most helpful if the NRC would pro-
vide us with a written outline of the steps to be taken in pre-
paring the DEIS, what information.is needed at each step, and the
schedule.for each step.

In addition, the NRC Staff's February 28 report to the Licensing
Board on the status of decommissioning activities gives the
impression that the Staff is still considering whether to grant
SFC's request to be treated as a mill tailings facility, and that
the Staff may attempt to resolve this question through the NEPA

~

process. Frankly, we cannot see how the NEPA process can be used
for this purpose, and would like clarification regarding the
Staff's intentions.

I look-forward to your response to the proposal outlined above.
Meanwhile, please call me-if you have any questions.

Sincerely,
.

Diane Curran
cc: Lance Hughes

|
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Washmgton. O.C. office:

6935 Laurel Avenue
Takoma Park, MD 20912

Phone: (301) 270-5500
FAX (301) 2703029

Comments or, Draft Radiological Criteria for Decommissioning of the Nuclear Regulatory
Commission,10 CFR Part 20, dated January 26,1994

Arjun Makhijam, Ph.D. and Bret Leslie, Ph.D.

The Nuclear Regulatory Commission (NRC) has developed draft standards for decommissioning
based on its evaluation of comments received during its enhanced participatory procedures it
developed for drafting this rule. The NRC and the Environmental Protection Agency (EPA) had
announced during these participatory meetings that they are coordinating their respective efforts
on clean-up and decommissioning standards.

We applaud the NRC and the EPA for being determined to collaborate in this way on this vital
issue ofimportance to public health and environmental protection. We also feel that the NRC's
initiative of sending out a draft to the participants for comments on the larger issues of principle,
prior to publishing the rule in the Federal Register, was in keeping with the spirit of participation
of the process that has so far been conducted.

The following are our comments on the proposed draft rule. As requested, we are keeping our
comments to larger issues at this time and will make more detailed comments at later stages of the

rule-making.

1. Average Versus Maximum Exposure

The draft NRC rule proposes 15 millirem per year to the average member of the critically exposed

group. This could allow individual members of that group to get far higher exposures. The NRC
does not even incorporate, so far as we can see, a limit of 100 millirem per year to the maximally
exposed individual in 10 CFR Part 20. Further, the NRC does not limit the size of this critical
group. Indeed, there would be not practical way to so in many or most situations.

There was an unfortunate lack of consideration on the part of the NRC of the rule on clean-up
that the EPA is preparing. The NRC suggests a dose limit for releasing a site for unrestricted use
of 15 millirem per year. This standard would apply to the average member of the critical group.

European office: Wilhelm Bium Sir 12 14 6900 Heidelberg. Ge'many Tel :01149 622t47670. Fas 01149) 6221-476719
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EPA's limit is based on 30 years of exposure to the maximally exposed individual.1 The EPA limit

is a much better starting point than the NRC suggested limit of 15 millirem per year to the average
member of the critically exposed group. It must be borne in mind that the context of these clean-

up regulations is that there will be residual radioactivity for exceedingly long periods at many
sites, making actual doses, land use and water use practically impossible to predict. Further, the
contamination was created without an effective democratic process, so that the people being
exposed and harmed did not give their consent to the exposure, and in many or most cases did not
derive any direct benefits from the polluting activities.

The failure of the NRC to even cite the ongoing EPA work is a shocking lapse in coordination
that the NRC should remedy. It should use the EPA concept of the maximally exposed individual, j

a risk-based limit, and an explicit dose conversion factor as the starting point for its draft rule. i

|

We believe that the standard should be based on limiting risk to the mdmally exposed individual,

and not to an average exposure to members of some population group. We are reserving |

judgment on the 15 millirem per year proposed limit for unrestricted use at this time. It may well |;
l

be possible to do better than this.

As will be evident from what follows, we believe that any residual risk to the communities today>

and to generations far into the future must be accompanied by safeguards that neither the NRC
draft regulation nor the EPA has incorporated.

2. Keeping Exposures as Low As Reasonably Achievable -The ALARA Goal

The qualitative aspects of NRC's first ALARA goal are good. We agree that it is good to have as
a goal that residual radioactivity should be indistinguishable from background, if by this the NRC
means that there should be essentially no residual radioactivity, so far as can be determined by

prevailing reasonable means of measurement and sampling protocols. I
|

The principle of setting an ALARA goal is a good one, because it allows for technological change !

and performance better than that specified in the standard. The proposed ALARA goal of 3
millirem exposure per year is below the implied EPA risk limit and is commendable in that regard,

provided it is interpreted as a minimum and not an average goal.

However, the NRC needs to establish this ALARA goal more clearly. The variation in !
: background radiation is itself highly variable from site to site. Some sites may have uniform

background radiation, such as urban areas at sea level. Others, may have variation greater than 3
millirem per year. How does the NRC purpose to deal with this variation? It may be possible to
set more stringent goals in some areas. Will that be permitted? Where will the resources for this

come from?

1 The EPA uses a risk coefficient of 6'10-7 cancer incidence per nulhrem exposure. The EPA accounted the
riA for 30 years to the maximally exposed individual. Thus annual exposure can be caletdated for the
maximally exposed individual for a specined level of risk (e.g. for a risk of 1*10'4 the annual dose would
be 5.56 millirem).

2
.
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5. Nonradioactive Hazardous Materials

Many sites and facilities are contaminated with non-radioactive hazardous materiais.
Decommissioning in such cases involves both radioactive and non-radioactive materials. Differing

regulations, timetables, site characterization, treatment, and disposal options for these
contaminants can mean far higher expense and far less satisfactory clean-up. Regulations for
decommissioning should explicitly discus how overall goals to minimize risk from both sources of
contamination will be taken into account. Further, coordination of the entire process through to
license termination between the EPA and the NRC should be made an integral part of the

decommissioning regulation.

4. Termination of License

The termination of a license merely because of model calculations indicating that doses would be ,

below 15 millirem per year or some other limit would be inappropriate. What if someone finds i
out that the calculations were wrong? What if the model turns out to be an inaccurate predictor
of dose? What if risk per unit of dose is shown to be higher than that we now assume?

We believe that whenever there is demonstrable residual contamination, then the community,

including local governments, schools, citizens groups, and site specific advisory boards, have the |

right to be empowered enough to continually monitor and evaluate their situation. Two things are l

necessary for this to be accomplished.

First, all relevant documents should be made public before license termination. This should
include all internal corporate documents relating to or potentially bearing on existing
contamination, previous releases of radioactivity, dumping on and off site, and so on. If a licensee
wants relief from future liability, then all information of what the licensee has done in the past
must be put on the table as a precondition.

Second, a licensee should be required to provide to the community resources to:

evaluate past contamination and exposures;o

perform continuing environmental monitoring;o

o disseminate information and documents about monitoring results, past exposures and
contamination;

perform community education about the interpretation of monitoring results, documents,o
'

and analyses.

Creating such a fund should be essential part of the process of terminating the license. The size of
the fund could depend on the size and character of the residual radioactive and non-radioactive
hazardous contamination of land, remaining structures, surface waters, river beds, and
groundwater, as well as the total amount of radioactivity and non-radioactive hazardous materials
left in disposal areas on site. If there is off-site disposal, then a similar fund should be created in

3
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the off-site disposal area. In no event should the licensee have any direct or indirect control of,'or

!~ interest in, such a fund.

.

! 5. SDMP (Site Decommissioning Management Plan) Sites
.

' The -SDMP sites where there is an-approved decommissioning plan should be reevaluated

j according to the new regulations. Permitted doses under the Branch Technical Position are in -
i some cases far higher not only than the proposed NRC limit of 15 millirem per year, but also

I higher than the 10 CFR Part 20 limit of 100 millirem per year. This is unacceptable. It is not
j' proper to release licensees from all liability without carefully considering the inequitable situation -
| that will arise as a result of the, adoption of more stringent regulations. . Moreover,'if the NRC 1

- actually approves decommissioning plans' based on the Branch Technical Position and related;

j documents for the existing SDMP list, many of the most highly contaminated sites ofits licensees

| will not have to follow the more stringent proposed rules. j
. ,

a

i. The public participation processes for SDMP plans leave a great deal to be desired, to say the '

} least. The proposed regulation should redress this situation far more substantively than is done in

the draft rule.-*

;

1 The creation of a community fund along the lines discussed above is even more critical'for SDMP

! sites.' The NRC should also make its standards for accepting decommissioning plans far more

[ stringent and make possible far more public participation in the review and approval of SDMP ,
^

decommissioning plans.

.

1 One approach to avoiding many of these problems for those SDMP sites for which plans are not

!' yet approved is for the NRC to incorporate a 15 millirem per year maximum individual dose limit,

i with a 3 rnillirem per year ALARA goal, as an interim guide in evaluating all decommissioning
plans prior to the promulgation of the new NRC rule.

i

j 6. Dose-Risk Relationship ;
1-

) The NRC does not state what would happen if the dose / risk relationship changes. It should

j carefully explore this subject, in relation to decommissioning processes going on, completed or ~!

| not yet started at the time of the change.
l+

! 7. Contingencies
.

The NRC proposes that if doses for unrestricted use upon decommissioning are calculated to be
in the 15 to 100 millirem per year range then restrictions should bring these doses down below 15
millirem per year. However, the draft regulation does not state what would happen if the 100'

millirem per year criterion for unrestricted use cannot be met.1 The NRC should specify that there -

t will be no termination oflicense ud that there will be financial penalties attached to a failure to
meet standards. Further, in addition to the proposed fund for considering and enforcing

'

restrictions, some penalties should be imposed by way of compensation 'to .the community.
whenever there are restrictions on site use in an approved decommissioning plan.

,

.
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