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This paper covers & significant policy 1ssue of

Cooperation with States regardi Fesident Ingineet
activities,

In October 1987, NRC staff met with representat’

from the | w0is Department of Nuclear Safet)

to discuss a Subagreement which would allow 111 ;
kesident Engineers to participate in NRC inspections at
nuclear power plants in J11inois, !111inois' intent was
to place the first State Resident Engineer at the
LaSalle nuclear power plant and to provide State
Resident Engineers at all State sites in subsequent
years, 111nois has since then passed legislatior
which allows no more than two State Resident Engineers
to be placed in 111inois for & period of two years.

After the October 1987 meeting, several drafts of the

Subagreement were developed by Region 111 and State
Programs (SP), and transmitted to the State for comment,
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ANALYS1S:

Negotiations were subsequently held in abeyance while
the NRC's Policy Statement on Cooperstion With States
at Commercial Nuclear Power Plants and Other Production
or Util1zation Facilities was being developed, We
informed 1DNS we would resume discussions once the
Policy Statement was published as final, Since 11)linois
wos anxious to continue some type of cooperative
program with NRC, Region 111 s1gnod an inspection
accompaniment “letter agr01m.nt with the State on
October 20, 1968, The "letter agreement” a)lowed the
State to observe, but not to participate in, NRC
fnspections at the LaSalle nuclear power plant, 1In
January 1989, Regfon 111 redrifted the Resident
Engineer Subagreement to be consistent with the draft
Policy Statement., NRR and SP circulated several
subsequent drafts of the Subagreement to the EDO, OF,
the other Regions and 0GC for their comments and
suggestions, O0GC also reviewed the draft for its
consistency with the provisions of the fina) P011cg
Statement, published on February 22, 1989 (54 FR 7530),
A copy of the draft Subagreement was provided to the
IDNS (for comment) on May 16, 1989, (For further
discussion of the background of proposed Subagreement
No. 3, see SECY-89-213, “Summary of Nogotiations with
the State of 111inofs Regarding State Kesident
Engineers.”)

On August 14, 1989, the proposed 1111nois Subagreement
regarding Resident Engineers wos submitted for
Commission approval as SECY B9-251. The Subagreement
was modified, per Commission request, and published for
public comment prior to sfgning, on March 27, 1990

(66 FR 11275),

iglu%r; of 09%5*n;s: One 1etter was recefved from
nwea son Company (CECo) generally approving
of the Subagreement, hut calling for a more stringent
superviscry role by NRC to ensure "the continued
coherence and consistency of the regulatory process.”
Ih:1spec1f1c CECo comments and NRC responses are as

ol lows:

;ﬁ%ﬁf%%: CECo should be allowed to express 1ts views

y on whether a particular meeting or inspection
will involve sensitive matters, Sectiors VI.C.8 and
VI.D.3 establish the NRC's discretion to determine
whether the Senior Resident Engineer may attend certain
neetings with CECo or participate in certain inspections
of its activities., One factor in the exercise of that
discretion is the potentially sensitive nature of the
subject, meeting or inspection. To ensure that the
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potential for sensitivity fs fully appreciated, CECo
should be given a forme) opportunity to express its
views on whether & particular meeting or inspection
will involve sensitive matters,

;;;egg**: The Subagreement provides that the State
cognize that there may be occasions when, becsuse of
the sensitive nature of certain inspections and
meetings, 1t will be necessary for the NRC, at its
discretion, to conduct such activities privately anc
separotely, The Subagreement does not preclude the
Ticensee from comunicating 1ts opinfon on these
metters to the NRC,

orrection ction vi,C,13 « CECo states that the
%i%! §§n$once gg'!iETTB%'VYT 13, should reed, "NRC
will forward the report to the licensee with & cover
letter discussing the issues, 1f any, that the NRC
believes warrant action by the licensee." The words
"the repgrt to the lico?soc 71th“ were inadvertently
omitted from the Federal R ter Notice. The comment
1; acc:ptcd. and the !ixt’%s !Eo Subagreement hes been
changed.

%g!%%g%: NRC, IDNS and CECo should work together to
gr n which IDNS 1ssues warrant CECo aciiun,
Section VI.C,13 would require IDNS to submit al)
written communications conccrning CECo inspection
activity to the NRC, The NRC wil! review those
communications and inform CECo as to which issues the
NRC pelieves warrant action by CECo, CECo believes
that a2 more efficiont process would result if the NRC,
IDNS end CECo would work together to agrece on which
IDNS issues warranted CECo action,

Resegnsg: The Subagreement specifically indicetes that
ate activities will be performed in accordance with
Federal standards and requirements and NRC practices.
Also corsistent with NRC's Policy Statement on
Cooperation With States at (Commercial Nuclear Power
Plants and Other Production or Utilization Facilities,
the Subagreement specifically states that nothing in
this agreement confers upon the State or the State
Resident Engineer authority to: (1) interpret or
modify NRC regulations and NRC requirements imposed on
the licensee; (2) take enforcement actions; (3? 1ssve
confirmatory letters; (4) amend, modify, or revoke
Ticense issued by NRC; and (5) direct or recommend
nuclear power plant employees to take or not to take
any action, Authority for al) such actions 1s reserved
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relevant 1FOIA provisions, However,

14 + y v 4 + ! a1,
pRsu iLations pursuar (O raraqgral

insure that the NRC 1s aware of 111inois

procedures in releasing information,
protective measures &re required, they car

address the specific requiremenis of the situat?

Consultation, Section VI.D.6 als0o woulc

require 1DNS and the NRC to consult with each other
betore '11P¢?w'5 sensitive or proprietary information
related to this Subagreement, To ensure that the
sensitivity of particular information i1s fully appre-
cliated, CECo should have an opportunity te participate
in the consultation before a final decision to release
information 15 made. Moreover, any disagreements over
relesse should be resolved in accordance with the
dispute resolution provisions set forth in Sect’

Response: The release of sensitive or proprietary
information in this situation 1s yoverned by the FOI
NRC related regulations, and 1FOIA, 1f CECo 1s
concerned about the release of sensitive or proprietar)
information, CECo must first be certain that any suct
information {s submitted pursuant to the regulations
contained in 10 CFR 2,790, This information, 1f it has
been properly submitted to the NRC and determined to be
properly withheld from disclosure, should be protected
by operatior of these statutes and regulations, and
also by the consultation process between the Stete and
KRC (pursuant to paragraph VI1.D,6.). CECo's partici-
pation in the process would be unworkable and
inconsistent with the NRC's and the State's conduct of
their own procedures, which are governed by the
applicable statutes and regulations

Comment: Regulatory Confusion, CECo expressed concern
That the sddition of another regulatory observer may
create confusion and administrative burdens for plani
management,

Response: Both the Subagreement and the Commission's
!f|i() Ttatement on Cooperation With States reflect
that State activities must be conducted in accordance
with Federa) standards and requirements and NR(
practices, with no undue burden on the NR(L Or 1ts
licensees. o o

D i T

Comment: Recommendation to Monitor Implementation,
CECo strongly recommends that NRC monitor
implementation of the Subagreement,




RECOMMENDAT 10N

COORDINATIOK:

Attachment:

5;*2$2§§: The Subagreement requires a forma) review,
net Tess than six months after the effective date, to
be performed by the XRC to evaluate implementation of
the Subagreement, during which we would resolve any
problems fdentified. In addition, periodic reviews
are called for thereafter,

That the Commission:

0 Approve signing of the enclosed final Subagreement
No. 3 (Enclosure 1) which 1s unchanged (except for
minor editorial changes) from the draft previously
transmitted.

0 Note that after approval by the Commission,
the Subagreement w'11 be signed by the Regional
Administrator, Region 111, end transmitted to
the 1111nois Department of Nuclear Safety for
signature on beha!f of the State.

0 Note that the Subagreement will be published in

the Fﬁggr!l Register (Enclosure 2) after it is
signed by both parties.

EDO, NRR and Region 111 have concurred in this document,
and the Office of General Counsel has no legal objection
to this document,

A Lot

Harold R, Denton, Director
O0ffice of Governmental and
Public Affairs

Final Subagreement Pertaining
to State Resident Engineers
Between NRC and the State cof

1111no1s
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Commissioners' comments or consent should be provided directly
to the Office of the Secretary by COB Thursday, October 4, 1990,

Commiseion Staff Office comments, if any, should be submifted
to the Commissioners NLT ;hursgg¥, eegtombeg 27, 1990, with an
information copy to the Office of the ecretary. the paper
is of such a nature that it requires additional time for

analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.
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DRAFT FEDERAL PEGISTER NOTICE
NUCLEAR REGULATORY COMMISSION

FINAL SUBAGREEMENT PERTAINING TO STATE RESIDENT ENGINEERS
BETWEEN NRC AND THE STATE OF ILLINOIS

AGENCY:  Nuclear Regulatory Commission

ACTION:  Publication of Subagreement No. 3 between NRC and the
State of 1114inois

SUMMARY: Section 2741 of the Atomic Energy Act of 1954, as amended,
¢1lows the Nuclear Regulatory Commission (NRC or Commission) to enter
into an agreement with a State “to perform inspections or other functions
on a cooperative basis as the Commission deems appropriate." This
Section 2741 agreement, typically in the form of a Memorandum of
Understanding (MOU), differs from an agreement between NRC and & State
under the “"Agreement State" program; the latter is accomplished only by
entering into an agreement under Section 274b, of the Atomic Energy Act.
A State can enter intc a Section 2741 MOU whether or not it has a Section

274b. agreement.

In April of 1984, NRC and the State of 111inois signed an “"umbrella"
MOU, providing principles of cooperation between the State and NRC in

areas of concern to both,



.2.

In June of 1984, NRC end the State of 111inois signed Subagreement No. |
which provided the basis for mutually agreeable procedures whereby the
State may perform inspection functions for and on behalf of the
Commission at certain reactor and materials licensees' facilities which

generate low-leve) radicactive waste,

On June 7, 1990, following signature by NRC and the 111inois Department
of Nuclear Safety, NRC published Subagreement No. 2 (55 FR 22317)
regaraing ASME Code inspections with the State of [1linofs,

In Subagreement No. 3, NRC and the 111inois Department of Nuclear Safety
(IDNS) seek to allow 111inois Resident Engineers to participate in NRC
inspections at nuclear power plants in 111inois. This Subagreement 1is

one of the first to be signed under the NRC's policy regarding
“Cooperation With States at Commercial Nuclear Power Plants and Other
Nuclear Production or Utilization Facilities" (54 FR 7530; 2/02/89).

As stated in the policy, “"The NRC will consider State proposals to enter
into instruments of cooperation for State participation in NRC inspection
activities when these programs have provisions to ensure close cooperation

with NRC."

Analysis: On March C7, 1990, the proposed Subagreement Pertaining to
State Resident Engineers Between NRC and the State of I11inois was

published in the Federal Register for public comment, at $5 FR 11275,
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Comment: Differences in Freedom of Information Acts, Sections VI1.D.5

and V1.D.6 imply that IDNS will apply the 11)inois Freedom of Informetion
Act (IFOIA) to the fullest extent possible to protect sensitive and
proprietery information just as the NRC applies the Federa) Freedor of
Information Act (FOIA). It is not clear that IFOIA provides the same
level of protection as FOIA, There are far fewer judicia) interpretations
of IFOIA than of FOIA; 111inuis judges may take a broader view of the
public's right to know than have federal judges. Therefore, greater
protection would be provided if IDNS had unlimited access to information
covered by the Subagreement but did not physically retain any information

which TFOIA could not clearly protect from unwarranted public disclosure,

Response: 1n practice, CECo must identify any proprietary or sensitive
information submitted to the NRC which it wishes to have withheld from
public disclosure(10 CFR 2.790(b){(1)). Any information so submitted and
determined to be protected from public disclosure under the criteria

in 10 CFR 2,790 is accorded protection from disclosure to the ful) extent
of FOIA and NRC regulations. If such information is shared with the
State under [11inois Subagreement No. 3, it should stil] be protected
from disclosure to the same extent as it wou's be at the NRC. Therefore,
if the IFOIA provided less protection than FOIA, the NRC would be
concerned regarding a method of providing an equal level of protection

for the docuients provided to the State under this Subagreement,
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Resporse: The release of sensitive or proprietary information in this
situation 1s governed by the FOIA, NRC related regulations, and 1FOIA,
If CECo 15 concerned about the relesse of sensitive or proprietary
information, CECo must first be certain that any such information is
submitted pursuvant to the regulations contained in 10 CFR 2,780, This
informetion, 1f it has been properly submitted to the NRC and determined
to be properly withheld from disclosure, should be protected by operation
of these statutes end regulations, and also by the consultation process
between the Stute and NRC (pursuant to pavagraph V1.0.6.). CECo's
participstion in the process would be unworkable and inconsistent with
the NRC's and the State's conduct of their own procedures, which are

governed by the applicable statutes and regulations,

¢ nt: Regulatory Confusion. CECo expressed concern that the addition

of another regulatory observer may create confusion and administrative

burdens for plant menagement,

Response: Both the Subagreement and the Commission's Policy Statement on
Cooperation With States reflect that State activities must be conducted
in accordance with Federal standards and requirements and NRC practices,

with no undue burden on the NRC or its licensees.

Comment: Recommendation to Monitor Implementation, CECo strongly

recommerds that NRC monitor implementation of the Subagreement.
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SUBAGREEMENT NO, 2
PERTAINING TO STATE RESIDENT ENGINEERS
BETWEEN THE
U, §. NUCLEAR REGULATORY COMMISSION
AND THE
STATE OF JLLINOIS

I.  Authority

The U. §. Nuclear Regulatory Commission (NRC) and the State of 11)linois

(State) enter into this Subagreement under the authority of the

Memorandum of Understanding (MOU) dated April 27, 1989, between NRC and

the State, Section 2741 of the Atomic Energy Act of 1954, as amended,

end Section 4 of the 111inois Nuclear Facility Safety Act,

The State recognizes the Federal Government, primarily the NRC, as having

the exclusive authority and responsibility to regulate the radiological

and national security aspects of the construction and operation of nuclear

production or utilization facilities, except for certain authority over

air emissions granted to States by the Clean Air Act,

11. Background

A.

The Atomic Energy Act of 1954, as amended, and the Energy
Reorganization Act of 1974, as amended, authorize the NRC to

1icense and regulate, among other activities, the manufacture,
construction, and operation of utilization facilities (nuclear

power plants) in order to assure the common defense and security and
to protect the public health and safety. Under these statutes, NRC

is the responsible agency regulating nuclear power plant safety.
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evaluator for the NRC inspection effort related to such items as
Licensee Event Reports, events, and incidents. NRC Resident
Inspectors also interact with local officials, the press, and the

public.

This Subagreement is intended to be consistent with and implement
the provisions of the NRC's policy statement on “Cooperation with
States at Commercial Nuclear Power Plants and Other Nuclear
Production or Utilization Facilities" (54 FR 7530, February 22,
1989) which relates to State proposals to enter into instruments of
cooperation with the NRC concerning State participation in NRC

inspections at operating commercial nuclear power plants,

111 Scepe

A,

This Subagreement defines the way in which NRC and the State, with
the assistance of State Resident Engineers, will cooperate in

planning and conducting inspections of nuclear power plants in the
State to ensure compliance with NRC regulations. This Subagreement

does not apply to investigations or inquiries conducted by NRC.

For the purpose of this Subagreement, inspection is defined as the
examination, review, or evaluation of any program or activity of

¢ licensee to determine the effectiveness of the program or activity
in ensuring that the health and safety of the public and plant per-

sonne) are adequately protected and that the facility is operated

.3



jreement

ommer







vl.

Lng lenentation

The State and NRC agree to work in concert to assure that the following

staffing, training, inspection and enforcement, commynications and

information exchange, and conflict resolution protoco) regarding the

State Resident Engineer Program are followed,

A,

§&=ff1ng

1.

3

The State will select its State Resident Engineers in accordance
with its own procedures and qualifications, patterned after

those for NRC Resident Inspectors.

State Resident Engineers will have education and experience

equivalent to that required for an NRC Resident Inspector.

The State 1s responsible for obtaining security clearances for
State Resident Engineers that are acceptable to the nuclear

power plant licensee,

The State 1s responsible for ensuring that State Resident Engi-
neers comply with all requirements established by the nuclear
power plant licensee, including fitness for duty, site access,
and onsite space and support. NRC 1§ not responsible for

ensuring access or space for State personnel.






C.

The Stete wil) pay the trave) and per diem expenses of State
Resident En{ineers attendiny training courses, Where NKC
establishes specia) training clusses, the State agrees to
reimburse NRC for its costs of triining Stete Resident

Engineers, if requested.

NRC will provide one week of on-the-job training and

orfentation for the State Resident Eng)neer at each site.

Information acquired by NRC relating to the ability of a
State Resident Engineer to perform inspections satisfactorily
in accordance with NRC regulations, requirements, standards,
and procedures will be provided to the State for appropriate

action,

Inspections end Enforcement

1.

2,

The Siate Resident Engineer's activities are intended to assist

NRC in the conduct of its regulatory activities.

The State Resident Engineers are responsible for meeting all
requirements imposed by & licensee related to persona)

safety, rediological protection, and access at the plant site,
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the State inspection recommendations, as necessary, to address
NRC comments. Taking into account recommendat! .ns made by the
State, NRC will be responsible for developing & single site
inspectien plan, NRC - . ff inspection activity will not be
reduced for a facility oelow minimum program requirements on

the basis of the availability of Stat.'s inspection resources.

NRC will coordinate wit. he State Recic:“ Engineers, to the
extent practicable, v ichec: led inspewtions conuusted in

response to events, ‘ssues, id allegations,

An NRC Resident Inspectc will initially accompany each State
Resident Engineer on at least two inspections to review the
performance of the State Resident Engineer. On the basis of
these reviews, the NRC Resident Inspector will make recommen=-
dations to the State Resident Engineer regarding the prepara-
tion, conduct, and technical adequacy of the inspections. On a
monthly basis, the NRC Senior Resident Inspector shall
determine and authorize which, if any, inspections may be
conducted by the State Resident Engineer on an unaccompanied
basis. Such inspections shall be conducted in accordance with
Sections VI.C.4 and VI.C.5. State Resident Engineers may
perform as members of NRC inspection teams, provided State
Resident Engineers are qualified in the activity to be examined

by the NRC inspection team and the NRC inspection team leader

» 1D -







11.

13,

The results of all State Resident Engineers' inspections will
be discussed in a timely manner with the NRC Resident
Inspectors, Matters that may require action by the licensee
will be discussed with licensee management by the NRC Resident
Inspectors, or by the State Resident Engineers in the presence
of the NRC Resident Inspectors, except as may be necessary

under Section V1.C.12.

1f a State Resident Engineer identifies situations with
immediate safety significance, he or she will immediately
communicate this information to the licensee and the NRC
Resident Inspectors, It is essential that this information
be discussed with an NRC representative immediately upon
discovery so that NRC may take prompt action as dictated by
the situation, If the NRC Resident Inspectors are unavailable,
a State Resident Engineer will transmit this information
immediately to NRC, Region IIl (the Regional Duty Officer

during non-business hours).

A1l written communications with the licensee will be made
through NRC. 1f a State Resident Engineer prepares a written
report of the results of an inspection activity covered by this
Agreement, the report will not be sent directly to the licen-
see, but will be sent to the NRC Region 11l office and to the
NRC Resident Inspectors, The State is responsible for the

technical adequacy of State Resident Engineers' inspection

- 12 -
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NRC will inform the State of formal meetings with licensee
management involving a site to which a State Resident Engineer
is assigned and provide the State the opportunity to attend,
with the exception of those meetings that NRC determines should

be closed as provided in Section VI.C.8 of this Agreement,

The State and NRC agree to consider each other's identified
information needs and concerns when developing inspection

plans.

The State will conform to NRC practices garding information

disclosure,

To preclude the premature public release of sensitive
information, the State and NRC shall protect sensitive infor-
mation to the extent permitted by the Federal Freedom of
Information Act, the Il1linois Freedom cf Information Act and
other app'icable authority. The State and NRC shall consult
with each other before releasing sensitive or proprietary

information related to this Subagreement.

Press releases regarding State's activities or NRC inspections
in which the State has been involved under this Agreement which
are prepared by one party will be provided to the other party

before issuance. Press releases are to conform to information

disciosure restraints of Sections VI1.D.5 and VI.D.6.

T
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X,

Differences that cannot be resolvea in accordance with Sections
VIIT.A and VIII.B will be reviewed and resolved by the Regional

Administrator, Region 111, NRC and the Director, 111incis Department

of Nuclear Safety. The decision of the Regional Administrator will

be final,

The NRC's General Counsel has the final authority to interpret the

NRC's regulations,

Effective Date

This Subagreement shall become effective upon signing by the Director,
I17inois Department of Nuclear Safety, and the Regional Administrator,
Region 111, NRC, and shall remain in effect permanently unless

terminated by either party on 30 days written notice.

Duration, Termination, and Modification

A formal review, not less than six months after the effective date, will
be performed by the NRC to evaluate implementation of the Subagreement
and resolve any problems identified. This Subagreement will be subject
to periodic reviews and may be amended or modified upon written agreement
by both parties, and may be terminated upon 30 days written notice by

either party.

a0k e



X1, Separebiiity

If any provision(s) of this Subagreement, or the application of any
provision(s) to any person or circumstances is held invalid, the
remainder of this Subagreement and the application of such provisions

to other persons or circumstances shall not be affected.

FOR THE U. S, NUCLEAR REGULATORY COMMISSION,

Date:

Regional Administrator

FOR THE STATE OF ILLINOIS

Date:

Uirector
I1lincis Department of Nuclear Safety
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