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UNITED STATES OF AMERICA DOCKETED
NUCLEAR REGULATORY COMMISSION USKRC
In the Matter of NRC Investigation ‘94 MAR 26 P2 24
Re: Subpoenas served upon Henry Allen, Case No. 1-92-037R
Diane Marrone and Susan Settino, OFF'CF-,?ZSU?P;E YAQI
Respondents DOCKE ‘Eﬁ o R¥IC
o< %s PR

MOTION TO QUASH OR LIMIT SUBPOENA
AND FO

Background: By order of the Director, Office of Investigations, subpoenas have been
served upon Henry Allen, Diane Marrone and Susan Settino, requiring that they appear on
March 31, 1994, "to testify in the matter of potential violations of NRC Regulations
including, but not limited to, 10 CFR 50.5, 10 CFR 21.41, and CFR 50.9 relating to
acuvites at Five Star Products, Inc."'

The three respondents are employees of Five Star Products, Inc. or Construction
Products Research, Inc. Investigators of the NRC have previously served subpoenas duces
tecum upon Five Star Products, Inc. and Construction Products Research, Inc., requiring the
production of documents by that firm. Those subpoenas have been the subject of a Motion to
Quash or Modify Subpoena by the corporations on the grounds that the Commission lacks
jurisdiction over Five Star and Construction Products, that the Commission should not
investigate the same matter that is the subject of a pending proceeding before the Department
of Labor, and that the subpoenas issued to the companies should be modified so as not to

require the production of documents already in the Commission’s possession. A copy of that

‘Copies of the subpoenas are attached hereto. Pursuant to agreement, those subpoenas
have been served by mail upon counsel for the witnesses and no claim is raised concerning
form or sufficiency of service.
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Motion to Quash, with its attachments, is attached hereto and incorporated herein. The
respondents herein adopt and advance the arguments set forth in that Motion to Quash.

The Commission has declined to quash the subpoenas issued to Five Star and
Construction Products; the companies, which appa.ently seek judicial review of the
Comm ssion’s determination in the District Court, have declined to comply with the
subpocia. The Commission has not yet sought to bring an enfarcement action in the District
Court, and so at the time this Motion to Quash is filed, no judicial determination as to the
validity of the subpoenas has been made.

in addition to the arguments advanced in the attached Motion to Quash, the
responaents make the further arguments:

1 he subpoenas have been issued in order to obtain testimony concerning three sections
of the NRC Regulations. One section, 10 C.F.R. §21.4] does not apply to suppliers of
commercial grade items. Section 21.41 regulates the conduct of “[eJach individual,
corporation, partnership or other entity subject to the regulations in this part .... * Section
21.2(¢) srongly suggests that suppliers of commercial grade items, as those items are defined
in §21.3(a-1), are not encompassed subject to the regulations of part 21 of 10 C.F.R. The
companies have argued that they are not encompassed within such regulations and the
respondents concur.

Similarly, 10 C.F.R. §50.9 does not apply to the companies which employ the
respondents. Section 50.9 governs information required by an "applicant for a license” or a
"licensce” -~ neither Five Star not Construction Products falls within those categories. The

section also contains a sesidual category of information “required by statute or the
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Commission's regulations” and the respondents assert (without knowing which particular
statutory or regulatory provision that the Commission may rely upon) that the companies
which employ the respondents fall outside the scope of this residual category as well.

Finally, 10 C.F.R. §50.5 does refer to "supplier[s].” We believe, however, that this
section must be read in pari materia with the other sections of 10 C.F.R. and does not refer
to suppliers who would not be encompassed within the requirements of part 21. Otherwise,
the inclusion of §21.2(d) would be mere surplusage. Moreover, the reference in §50.5 to
"deliberate misconduct,” in conjunction with the factual materials set forth in the attached
Moton to Quash at 12 (indicating that the matter may have already been referred to the
Justice Department) creates a justifiable concern that civil discovery processes are being used
n order to obtain information for the purposes of a criminal proceeding.

For the reasons expressed in this Motion to Quash or Limit Subpoena and in the
Motion to Quash filed by the companies, the respondents respectfully request pursuant to 10
C.F.R. §2.720(f) that the Commission:

(a) Quash the subpoenas served upon the respondents;

(b) Modify the subpoena so as not to require testimony as to any matter that is not
relevant to the matter in issue and so as not to require testimony as to any matter that is

privileged; or



(¢) Condition denial of this motion on just and reasonable terms, and in terms specific

enough o permit a thorough and complete judicial review of the Commission's determination,

should such review become necessary.

Respectfully submltted

\ \JS?;?«MH DONOVAN
m Street--Unit 400

P.O. Box 554

Old Saybrook, CT 06475
(203) 388-3750

Junis no. 305346
Fed.bar.no. CT 03536

CERTIFICATION

This is to certify that a copy of the above and foregoing on this March 25, 1994 was

mailed via express mail to Ben B. Hayes, Director, Office of Investigations, Nuclear

Regulatory Commission, Washington, D.C. 20555.
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION
OFFICE OF INVESTIGATIONS

IN THE MATTER OF: NRC investigation CASE NO. 1-92-037R

TO: Henry Allen

YOU ARE HEREBY COMMANDED, pursuant to Section 161 (c) of the Atomic Energy Act
of 1954, as amended, to appear at the Marriott Hotel, 180 Hawley Lane, Trumbull, CT 06611
on the 31st day of March, 1994, at 2 p.m. 10 testify in the matter of potential violations of
NRC Regulations including, but not limited to, 10 CFR 50.5. 10 CFR 2141, and CFR 50.9
relating 10 activities at Five Star Products, Inc.

BY ORDER OF THE DIRECTO Y,
OFFICE OF !M’ESTIGATI()I)i /'

F 4

v Ben B Hayf /
gD =
Datc)/ /'—’/;/

Requested by: Jeffrey A. Teator, Investigator
Office of Investigations
475 Allendale Road
King of Prussia, PA 19406
Phone: (215) 337-5305

On motion made promptly, and io any event at or before the tine specified in the subpoens for complisnce by
the person to whom the subpoens Is directed, and on notice to the party at whose instance the subpoena was
issued, the Commission may (1) quash or modify the subpoena if it is unreasonable or requires evidence not
relevant io any matter in issue, or (2) condition denial of the motion on just and reasonable terms. Such motion
should be directed to the Secretary of the Commission, Washington, DC 20555, Failure to comply with the terms
of this subpoena may result in the Commission's seeking judicial enforcement of the subpoena pursuant to Section
133 of the Atomic Energy Act of 1954, as amended, 42 U.S.C. 2281.



RETURN

CERTIFICATE OF PERSONAL SERVICE:

I certify that | delivered a copy of this subpoena in hand to:

on , 19 , at o'clock M., at

CERTIFICATE OF SERVICE BY MAIL:

-’l .
I certify that | caused a copy of this subpoena to be mailed by W

mail, postage prepaid, to the address specified and with delivery restricted to the

person named thereon on 777M // , 19 _ZZ Receipt No. £‘$/49’/ 75’&“? 7 é

ﬁ/ce F Z(/ecldle

ecletsey, OZ
(Printed Name and fiﬁe)
Office of Investigations
U.S. Nuclear Regulatory Commission




UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION
OFFICE OF INVESTIGATIONS

IN THE MATTER OF: NRC Investigation CASE NO. 1-92-037R

TO: Diane Marrone

YOU ARE HEREBY COMMANDED, pursuant to Section 161 (¢) of the Atomic Energy Act
of 1954, as amended, to appear at the Marriott Hotel, 180 Hawley Lane, Trumbull, CT 06611
on the 31st day of March, 1994, at 10:30 a.m. to testify in the matter of potential violations
of NRC Regulations including, but not limited to, 10 CFR 50.5, 10 CFR 21.41, and CFR 50.9
relating 1o activities at Five Star Products, Inc.

BY ORDER OF THE DIRECTOR,
OFFICE OF/;NVESTIGATI NS

W2 /
. & 5 4
B/f @;/ ﬂ/z J//J/%ﬂ/

Ben B. H_aﬁs

Date g/ 9 qf/

Requested by: Jeffrey A Teator, Investigator
Office of Investigations
475 Allc 1, 1ale Road
King of Prussia, PA 19406
Phone: (215) 337-5305

-

On motion made promptly, and in suy event st or before the time specified in the subpoena for compliance by
the person to whom the subpoens Is directed, and on notice to the party &t whose instance the subpoenz was
issued, the Commission may (1) quash or modify the subpoena if it is unreasonable or requires evidence not
relevant to any matter in issue, or (2) condition deniai of the motion on just and reasonable terms. Such motion
shouid be directed to the Secretary of the Commission, Washington, DC 20555, Failure to comply with the terms
of this subpoens may result in the Commission’s seeking judicial enforcement of the subpoena pursuant to Section
233 of the Atomic Energy Act of 1954, a3 amended, 42 U.S.C. 2281,



RETURN

CERTIFICATE OF PERSONAL SERVICE:

I cerufy that 1 delivered a copy of this subpoena in hand to:

on , 19 , at o'clock M., at

CERTIFICATE OF SERVICE BY MAIL:

I centify that | caused a copy of this subpoena to be mailed by W

mail, postage prepaid, to the address specified and with delivery restricted to the

)
person named thereon on / 2 )4M /( , 19 /( 2. Receipt No. /‘LE 2 29,5 e 74

fwvf Lled dte

1 gnat‘rc )

J:/c’éf é) wéa/a/lé—
Sf@ﬁeﬁgy, or

(Printed Name and Tx’tlc)
Office of Investigations
U.S. Nuclear Regulatory Commission




UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION
OFFICE OF INVESTIGATIONS

IN THE MATTER OF: NRC Investigation CASE NO. 1-92-037R

TO: Susan Settino

YOU ARE HEREBY COMMANDED, pursuant to Section 161 (¢) of the Atomic Energy Act
of 1954, as amended, to appear at the Marriott Hotel, 180 Hawley Lane, Trumbull, CT 06611
on the 31st day of March, 1994, at 9 a.m. to testify in the matter of potential violations of
NRC Regulations including, but not limited to, 10 CFR 50.5, 10 CFR 21.41, and CFR 50.9
relating to activities at Five Star Products, Inc

BY ORDER OF THE DIRECTOR,
OFFICE OF g\’ESTlGATlO

Requested by: Jeffrey A. Teator, Investigator
Office of Investigations
475 ;+ llendale Road
King of Prussia, PA 19406
Phone: 7215) 337-5305

On motion made promptiy, and io sny event at or before the time specified in the subpoena for compliance by
the person to whom the subpoena Is directed, and on notice to the party at whose instance the subpoens was
issued, the Commission may (1) quash or modify the subpoena if it is unreasonable or requires evidence not
relevant to any matter in issue, or (2) condition denial of the motion on just and reasonable terms. Such motion
should be directed to the Secretary of the Commission, Washington, DC 20555, Failure to comply with the terms
of this subpoena may result in the Commission’s seek/ng judicial enforcement of the subpoena pursuant to Section
233 of the Atomic Energy Act of 1954, as amended, 42 U.S.C. 2281,



RETURN

CERTIFICATE OF PERSONAL SERVICE:

I certify that | delivered a copy of this subpceena in hand to:

on , 19 , at o'clock M, at

CERTIFICATE OF SERVICE BY MAIL:

v s -
I cenify that ] caused a copy of this subpoena to be mailed by Lﬂ%__

mail, postage prepaid, to the address specified and with delivery restricted to the

person named thereon on H/M/MA // , 19 ZZ Receipt \Jofwfcy7é

(&)

}'gna e)

Toyee & Weddie
Seceetsrny Oz

(Printed Name and tI'itlve)
Office of Investigations
U.S. Nuclear Regulatory Commission
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of

CONSTRUCTION PRODUCTS
RESEARTH, INC.,

Respondens .

No. 1-83-027R

MOTION TO QUASH OR MODIFY SUBPOENA
AND FOR EXPEDITED CONSIDERATION

mm

"Neither CPR nor Five Star .s, nor has either ever
been, a contractor or a subcontractor of a NRC licensee
COr permittee, or an applicant for such a license or
permit, as I understand the regulations of the NRC.
Five Star's relationship with such licensees or
permittees is as a supplier oniy." -- ‘{lliam N.
Babcock, President of Five Star Produ..s, Inc. and Vice
President of Construction Products Research, Inc.
(Affidavit attached to Exhibit E) .

Respondent Construction Products Research, Inc.

("CPR" ', Five Star Products, Inc. ("Five Star") (a related company

)

to CPF , and Messrs. H. Nash Babcock and William N. Babcock

individually, (collectively "Movants") hereby move to quash the
subpoera duces tecum served on William N, Babcock on August 19,
1993 (Exhibit A}, for want of jurisdiction. 1In any event, the
subpoena is overbroad, and would have to be modified, even if the
Commission were to continue to assert jurisdiction over
cbjection. Because the subpoena purports to reguire compliance
on Thursday, September 2, 1993, the matter requires expedited

consiceratcion. o ' F
n -':‘{‘".". 2
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First, under the Energy Reorganization Act of 1974 and
the Commission’'s own regulations, the Commission is without

Jurisciction over the employment practices of CPR, H. Nash

ur

abccc«, and William N. Babcock, for a simple reason -- they are
net l.censees, applicants for licenses, or contractors or
subceniractors to a licensee or applicant. Five Star is a
surpa.er of commercial cement and grout, and CPR tests these
products (July 23, 1993 Letter, and attached Affidavit of William
N. Baccock). This Commission does not regulate such entities.

F.R. § 21.7 (19583). sSecond, if the Commission nevertheless

v

asserts jurisdiction, enforcement of this subpoena would unduly
riere with the ongoing investigation of the Department of
Labcr, the agency assigned to investigate employment matters over
those who are within the Commission's Jurisdiction (10 C.F.R.

§ 50.7 (1993)). Third, should the motion to quash the subpoena
never-neless be denied, the subpcena mus: be modified so that Mr.
Babcock will not be required to nroduce records which are already
in the possession of the Commission or are privileged.

Frankly, and with respect, this entire matter is an

extracrdinary example of regulatory excess. No one has alleged,

] e | s f4 - im '
Rroducts at a nuclear facility. Mr. Helub's baseless concerns
relate solely to the alleged inadequacy of a piece of laboratory
eguipment at CPR, and not to any defect at a nuclear facility.
This investigation arose golely because Mr. Holub, a disgruntled
and inferior former employee of CPR, telephoned the Commission's

number after a dispute with his emclover over that

(8]
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ejuipment. If an employee of Ace Hardware or IBM did 80,
presumaply the Commission would rnot assert jurisdiction over Ace
Hardware's or IBM's employment practices, even if Ace Hardware or
<8M s.pplied products to nuclear plants. Yet, the Commission has
pursued this matter, without jurisdiction, in identical
ircumstances. The Commission must terminate this investigation

into the employment practices of entities not within its

Five Star and CPR are related but small companies,
nded by Mr. H. Nash Babcock. Mr, William Babcock is President
ive Star and Vice President of CPR. They have spent
supstantial amounts in legal fees to defend themselves and their
compar.es in this matter, yet the matter should not even have

begur.. While the Commission may not want to admit that its

Jurisciction is limited, it must. Because Movants are not within

cmmission’s jurisdiction, 1t should spare them the

il
. »
v
p 4
e
(14
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(2]
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of pursuing this matter, particularly because

sl siTply encourages cther disgruntled employees to make paseless
al.ecations. The Commission’'s own Inspector General Just

recent.y referred to such concerns on the part of the
Commission’s Staff, and this matter validates those concerns.
introduction
On August 17, 1993, the Commission’'s Office of
Investigations issued a subpoena addressed to "William N. Babcock
¢r Custodian of Records" for Five Star and CPR. The subpoena was
serves on August 19, 1993, and is returnable on September 2,

> 893 By its terms, the subpcena was issued solely for the



purpcse of investigating the termination of employment of Mr.
Edwars P. Holub by CPR. Mr. Holub asserts that he was terminated
oy CPR as a result of his contact with the Commission; CPR denies

this allegation. This same matter is the subject of a proceeding

o

efcre the Department of Labor.

Under § 2.720(f) of the Commission's Rules of Practice,
C.F.R. § 2.720(f) (1893), the Commission may gquash a subpoena
that .s unreasonable. For the reasons stated n this Motion, the

subpcena is improper and unreascnable and sh oe quashed. 1In

v

-
-

-

¢ event ithat the subpoena is not guashed, it must be modified

20 the manner set forth herein.

Bzcwy\gﬂr

i !
o

THE COMMISSION LACKS JURISDIC..ON
CVER FIVE STAR, CPR AND THE BABCOCKS.

Under Section 161(c) of the Atcmic Energy Act of 1954

as amended, 42 U.S.C. § 2201(¢c), the Commissicon is authorized to

0
(5]
b}

ne.ct such investigations as it may deer proper to assist it in

-

t

X

w
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~Sing Lhe autiority provided in the 2cr, Accordingly, the

3

-ommission's authority is lamited. It is a bedrock principle of
admin:strative law that the authority of an agency does not, and

may not, excesd Congressional authorization. Stark v, Wickard,

321 U.5. 288 (1944).' The Administrative Procedure Act, § U.5.C.

2ee also Serr v. Sullivan, 270 F. Supp. 544, 546 (E.D. Pa.
#67), aff'd, 390 F.2d 619 (3d Cir. 1968

"We conclude that before an agesncy may undertake an
investigation aided by the subpoena power it must have
Congressional authorization. Finding no such power
wiTan Ché provisions cf the ri.avant statute, either
(continued, . .)



§ 551, et seq., provides that an agency may not engage in any
"investigative act . ., . except as authorized by law", 5 U.8.C. §
535{c’, and the Supreme Court has held that a threshold inquiry
into the propriety of an agency subpoena 1s whether the agency is
conducting a lawful investigation.®

The Commission’'s Director of Enforcement, Mr. James

Lieberman, claimed that the Commission has jurisdiction over Five

Star rredicated on the fact that ". . . products which were

L

testex by CPR for Five Star and supplied by Five Star were in use
by nuclear power plant licensees at the time of Mr. Holub’s
protected activities." See Mr. Lieberman’'s letter dated June 6,
+293, Exhibit D. The fact that Five Star suppiied raw materials

testec by CPR to licensees, clearly does not satisfy the

expressly or by necessary implication, we cannot
enforce a subpoena so issued. "

*  Qkiahom s P ‘ Y Walling, 327 U.8. 186 (1946).
in Driahoma Press, the Supreme Court set forth a two-pronged
sngQuiry into the enforceability of an administrative subpoena:

‘1) The agency must be conducting a lawful investigation,
and,

The subpoenaed information must be relevant to that
investigation.

id. at 213. The Court went on to explain that investigatory
subpoenas will only be enforced by federal courts when it is
found "by the court's determination that the investigation is
authorized by Congress, and is for 2 purpose Congress can order."

Id. at 209,

As CPR's employment practices are not within the
Jurisdiction of the Commission, the investigation into the
termination of Mr. Holub, which is the scle matter to which the
Subpcena relates, does not satisfy the first prong of the

Qklahoma Press inguiry.
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mpagver, reygardless of an absence of affiliation with a nuclear

th

acility.’ Thus, CPR must be a “"licensee", “applicant" for a
license, or "contractor" or a "subcontractor" for a licensee, in
order o come within the statute, and thus the jurisdiction of
tne Ccmmission. Mere suppliers are pet within the Commission‘s
Jirisdiction.

As was carefully explained in letiers to the Commission
dated May 6, 1993, July 23, 1393, and August 5, 1993, sgee
Exnibizs C, E and F, Five Star, CPR and the Babcocks do not come
Within tnils statutory definition simply because commercial grade
grout ©or cement produced by Five Star was sold to NRC licensees.

+ne Timmission has not asserted that CPR

1]

nd Five Star are
-icensees or applicants for licenses.) The NRC's own
regulations, g.g., 10 C.F.R. Part 26, "Fitness for Duty
Programs", define the term "contractor" as "any company or
indivizual with which the licensee has contracted for work or
seyvice to be perfcrmed j the gtecre 3

@ither Dy contract, purchase order, or verbal agreement"
empras.is added). As was stated in the letter from counsel for

the Movants dated August 5, 1993, CPR, Five Star, and their

* The Fourth Circuit explained:

"If we were to construe the term 'employr~r’ in § 210 broadly
and withcut consideration of the ‘inclur ag’ clause, some
-imitation would nevertheless have to a ly to restrict the
term to a person connected with a nuclea or energy
facility, such as an owner, a licensee, Jr a contractor. We
could never construe the term ‘employer’ to include any

person who is not, or not yet, connected with such a
facility."

id. at 777,

DC 26292 00n 1) DC16432 4
08/2978) 4 Sépm 7



related companies, do not engage in on-site supervision or
insta..ation at nuclear plants, and Mr. Babcock’'s unrefuted
Affidavit demonstrates that Five Star is a supplier, not a

contractor or subcontracter (while CPR merely tests Five Star's
products).® Thus, CPR and Five Star are not "contractors"” ot
"subccntractors” of a “"licensee". As a result, their employment
pract.ces are beyond the scope of the Commission’s authority.
Since the Commission is without jurisdiction to investigate the
termination of cne of CPR's former employees, the subpnena
relating solely to such an investigation must be quashed.
11.

THE COMMISSION SHOULD KOT INVESTIGATE THE SAME

MATTER THAT 18 THE SUBJECT OF THE PENDING

PROCEEDING BEFORE THE DEPARTMENT OF LABOR.

Even assuming that the Commission has properly asserted

(W
=

risciction over Five Star or CPR, a conclusion that Movants
vigorcusly dispute for the above-stated reasons, there are
discretionary reasons that the Commission should not pursue this
vest.gation pending the final resolution of the Departmeat of

Labor proceeding now ongoing in the same matter.’

® In response to the Commission'’s unsupported assertion, in its

June &, 1993 letter, that "Five Star and CPR are, in fact, and
within the plain meaning of 10 C.F.R. § 50.7, contractor and
subcontractor to Commission licensees", Exhibit D, p.2, Mr.
William Babcock submitted an Affidavit swearing that, in fact,
Five Star and CPR are pgt contractors or subcontractors of
Commission licensees or applicants. Further, we indicated that,
if the Commission had any documents to support its
unsubstantiated assertion, we "would be pleased to review them."
Exhibit E, p. 2. The Commission has not responded to that
reguest .

' Movants contend that, as a result of the Commission's lack of
surisalction, the Department ©f Laber is also without

(continued...)
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§ 285 in the NRC's own regulations, 10 C F.R. § S0.7, is to file
me . a3 with ¢ m = . 10 C.F.R. § 50.7(b).

Mr. Ho.ub has filed such a complaint and there is currently
pe1ding a proceeding concerning the termination of Mr. Helub
before the Department of Labor. The Commission's subpoena
relates solely to the termination of Mr. Holub, as it merely
requests the production of materials relating to Mr. Holub's
employment at CPR and his termiration. It would be improvident
for tre Commissicn to continue an investigation of the same
sequerce of events, an employment matter, when the Department of
Labor .s the agency assigned to employmen: matters, at least
while the proceeding before the Department of Labor is pending.
A recent (July 8, 1583) Report by the Commission'’'s
Cffice of the Inspector General (Case No. 92-01N) notes that in
Octeber 1582, the Department cf Labor and the Commission entered
snte & "Memcrandum of Understanding" whereby the Commission
agreec that i1t would pot conduct an investigation parallel to a

pending Department of Labor investigation.' In fact, this Report

T(...continued)

jurisdiction to investigate Mr. Holub’'s dismissal under the
express terms of 29 C.F.R. § 24.2, which grants the Secretary of
Labor the authority to investigate alleged vioclations of the
employee protection provisions of, jinter alia., the Energy
Reorganization Act of 1974, 42 U.5.C. § 5851. Since CPR and Five
Star are not subject to 42 U.S.C § 5851, neither are they

subject to the jurisdiction of the Department of Labor under

§ S5851.

! The Inspector General's Report discusses the NRC’'s policy

concerning "whistleblower" complaints as they relate to NRC

licensees. Nowhere in the Report is there the slightest

intiration that the Inspector General ¢f the Commission believes
(continued...)
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refer: to a 1992 letter the Commission sent to the Heonorable Jechn

™
.

irgell, Chairman, House Committee on Energy and Commerce, in

t

wirich the Commission strenuously objected to proposed amendments

toc the Energy Recorganization Act of 1974 Of central concern to
the Cocmmission was the proposed reguirement that the Commission

make an independent investigation of "whistleblower" allegations.
The Ccmmission viewed this requirement as unnecessarily
duplicative and exceedingly costly.® These concerns recogrize
that the Department of Labor is the agency assigned

responsibility for employment matters. Conseguently, as a matter

cf discretion, the subpoena should be guashed., at least while the

procesding belfore the Department of Labor is pending.

¥(...continued)

that the NRC's jurisdiction extends to a supplier of commercial

grace materials such as Five Star, or its related entities, such

as Crr

. “he pertinent parts of the Commission's letter read as
icllews (Report, pp. 11-12):

"We strongly object to subsection 3004 (h) of H.R.
776, which would: (1) impose an independent duty on the
NRC to investigate whistleblower allegations,
regardless of the pendency of a Department of Labor
(DOL) investigation or federal court proceeding. The
NRC would be directed not to delay any investigation
during the pendency of a DOL investigation; and (2) bar
the Commission from considering a determinatic . by the
DOL that a violation cof section 210 had not occurred in
determining whether any violation of that section or
the Atomic Energy Act had occurred. . . . The approach
contained in section 3004(h) is unsatisfactory because
it will mandate unnecessary and costly NRC duplication
of DOL efforts, particularly if we are precluded from
considering a DOL finding rejecting the Whistleblower'’s
claims. Without being given additional resources to
accommodate this new workload, NRC investigatory
resources will necessatrily have o be diverted from
cther efforts.”

10



111.

IF THE SUBPOENA IS NOT QUASHED, IT SHOULD BE

MODIFIED SO AS NOT TO REQUIRE PRODUCTION OF

DOCUMENTS ALREADY IN THE COMMISSION’'S POSSESSION

OR DOCUMENTS THAT ARE PRIVILEGED.

The Commission, in the ccurse of its August 18-19, 1992
inspection of the Five Star/CPR facilities and the September 1,
2932 zearch and seizure at the same location, acquired "extensive
factual documentation" regarding Five Star’s and CPR's

operations. gSee letter from Mr. Lieberman, June 6, 1993, Exhibit

o

Movants are not certain what “factual documentation' the

ommlssicn possesses. Accordingly, even if the motion to guash

is dern.ed, under the doctrine of United States v . LaSalle
Nagiona pk., 437 U.S. 298, 314 (1978), giting United States v.
Powe... 379 U.S. 48, 57-58 (1964), the subpoena should be

L]

modif:ed so as not te require the production of any document or
information already in the possession of the NRC, and the
Comm.esion should provide Movants with & list of the documents in
-ts pcssessicn to determine whether there is any overlap.
Moreover, the subpoena must be modified so that CPR and

-

Five =tar will not be required to produce documents which are
covered by the attorney-client privilege, Upiohn Co. v. United
States, 4495 U,.S. 383 (1981), or the work-product doctrine',
Movants are entitled to such protection under the Sixth Amendment
("and to have the assistance of counsel for his defense."); gee

also Upiohn Co., 449 U.S. at 682 (attorney-client privilege is a

Y Hickman v. Tavlor, 329 U.S. 485 (1947) (condemning the attempt

tc discover the written statements, private memoranda and
persoral reccllections prepared cr fcocrmed by cpposing counsel
without the requisite showing of undue hardship and prejudice).
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fundarental right in the public interest). Movants relied on
advice of counsel with respect to Mr. Holub's termination.
L B O R T S

Finally, we must observe that the Commission's
invest.gators claim to be deputized by the United States
Attorney's Office for the District of Connecticut to conduct an
unspe-ified investigation of CPR and Five Star, and the U.S.
Atteorney’s Office has confirmed that claim. As is typical,
Movaris have not been informed what the NRC has been deputized to
snvestigate. But, if it is related to the matters sought under
the s.cpoena, we strenuously cbject not only te the Commission’'s

clair of authority over such matters, bu:t also to the

(8]

ommission’s pursuit of information in aid of such an
investigaticn through civil procedures, such as the instant
subpcena. It is fundamentally unfair to pursue administrative
n aid of a criminal investigation. Donaldson v.

dnires st , 400 U.S. 817, 536 (1971). This only heightens our
=02z

]
discovery

“
e

oncerns in this matter.

0N

Conclusion
For the foregoing reasons, the subpoena issued to Mr.

William N. Bapcock must be quashed. 1In any event, the production

12
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of privileged documents and documents already in the possession

cf the Commission may not be compelled.

Respectfully submitted,

Michael F. McBride

LeBoeuf, Lamb, Leiby & MacRae
1875 Connecticut Ave., N.W.
Suite 1200

Washingteon, D.C. 20009-5728
(202) 986-8000

H. James Pi-~kerstein
Trager & Trager, P.C.
1305 Post Road
Fairfield, CT 06430
(203) 255-6138

Attorneys for H. Nash Babcock,
Wi iam N. y
Senstruction Products Research,

13



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of

CONSTRUCTION PRODUCTS
RESEARCH, INC.,

Respondent .

No. 1-93-027R

N A B Rt S ot oy

CERTIFICATE OF SERVICE

.

I hereby certify that I have served, this éé___ day of
August, 1993, a copy of the "Motion Te Quash Or Modify Subpoenas,
and fcr Expedited Consideratien" by messenger properly addressed
tc the following persons:
recicr, Office of Investigations
.8, Nuclear Regulatory Commission
yashingten, D.C. 2058§
ames Lieberman
tor, Cffice of Enforcement

U.8. Nuclear Regulatory Commission
Washington, D.C. 2085%

Mol B Il de

Michael F. McBride

14



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF INVESTIGATIONS

N THE MATTER OF: NRC Investigation CASE NO. 1.93-027R

O: Wjlliam N. Babcock (or Custodian of Records)

Five Star Products/Construction Products Research
435 Stillson Road
Fairfield, CT 06430

'OU ARE HEREBY COMMANDED, pursuant to Section 161 (¢) of the Atomic Energy Act of 1954, as
mex appear &t the Five Star Products/Construction Products Research, 435 Stillson Road, Fairfield,
 § on the 20d day of September, 1993, at 10:00 AM. and to provide the NRC with: any and all

ocuments in your custody, control, or possession relating in any way whatsoever 1o the te

rmination of

mployment of Edward P, HOLURB oo January 22, 1993, and the deliberations, dis~ussions and
JMmunications that resulted in the decision to terminate Mr. HOLUB  The term docurment means, any

andwnitten, typed, recorded, reproduced communication, memoranda (whether issued or

not), draft

-emorandz, notes, records, letters, messages, bulletin board postings, working papers, reports, summaries,

pinions of coasul:ants, notices, instructions, minutes of meetings, and inter & intra office

dditionally, you are commanded 1o provide the NRC with any and all company policies,

commumnications.

procedures, or

‘quirements regarding involuntary terminations, along with position descriptions of jobs that were held by
\OLUB, Stanley NOWACKI, and Richard GRABOWSKI for the period of 1987 to January 22, 1993,

«cluding, but not limited 1o, the duties and responsibilities of those positions, and the exp
Sociated therewith.

mally, you are commaaded 10 provide the NRC with the enuire official personnel file for

ectations

HOLUB, includio

1y disciplinary warnings or actions: as well as attendance records and compensation, salary, bonus and/or
syroll records concerning his ermployment during the period from 1987 to January 22, 1993.

Date

Requested by: Ernest P, Wilson, Iovestigator
Office of lnvestigations
Field Office, Region I
475 Allendale Road
King of Prussia, PA 19405
Phone: (215) 337-5308

*ﬁo—‘—.--“o-—.——....—-o—.—m.-.-.-“-m-—- -- T —— e gl RS —

¥ LISTHXS

On motien made prompily, and v <oy event ot or belore te tune speificd W We subpoena fur compliance by the

PErson Lo whom the subpoena is directed, and op wotice to the party at whose instaoce the subpoena
the Commussion may (1) quash or modify the subpoens if it is unreasonable or requires evidence not

was issued,
relevant (o

any matier in issue, or (2) condition denial of the motion on just and reasonable terms. Such motion should be
directed 10 the Secretary of the Commission, Washington, DC 20555, Failure to comply with tbe terms of this
subpoena may result in the Commission’s seeking judicial enforcement of the subpoena pursuant to S+ i'sa 233

of the Atomic Energy At of 10eg s amenged. 2118 e



Skt T 1 Bkl Bl el e Tl B s el el IR B i T S A e M b i el s il R PR T I Y | TP L p— e R T T ek ST e, e e e e T s
b MORTIR[ T T 1 ’
i !J..I :

KETURN

CERTIFICATE OF PERSONAL SERVICE:

-
-

I cerufy that 1 delivered a copy of this subpoena in hand to:

on , 19 . at o'clock M., at

CERTIFICATE OF SERVICE BY MAIL: ;‘

I cerufy that | caused a copy of this subpoena to be mailed by

mail, postage prepaid, to the address specified and with delivery restricted to the |

person namecd thereon on 19 , Receipt No,

et LB SR N el R T e LS

(Signature)

(Printed Name and Tide)
Office of Invesugauons
U.S. Nuclear Regulatory Coramission

* u Ll e R - s . e H—— U . P L R . - »—a.-m.:.nj
T e N R R S 2 Vet £ i P e | S IR, SR v " 4
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Mr. H. Nash Babcock, President
Construction Products Research, Inc.
435 Stillson Read

Fairfield, Connecticut 06430-3148

Dear Mr. Babcock:
SUBJECT: DISCRIMINATORY EMPLOYMENT ALLEGATION

On January 25, 1993, the Huclear Regulatory Commission (NRC) became aware that
you fired one of your employees, Edward P, Holub. We have reason to balieve
that this action was taken as a result of Mr. Holub raising legitimate safety
concerns to the NRC. Mr. Holub filed a forma) complaint with the U.5.
Department of Labor’'s (DOL) Wage and Hour Division on January 28, 1993. In
Tesponse to that complaint, the Wage and Hour Division conducted an
Investigation. By letter dated April 1, 1983, the Assistant Area Director of
the Wage and Mour Division informed you that the evidence obtained during the
Division's investigation {ndicated that the employee was engaged in a
protected activity within the scope of the Energy Reorganization Act and that
Giscrimination as defined and prohibited by the statute was a factor in the
actions which comprised his complaint,

Based on & review of the complaint filed with DOL, a violation of 10 CFR

Part 50.7 may have occurred which could have a chilling effect on other
personnel,

Therefore, you are requasted to provide a response to this office within 30
days of the date of this letter which:

1. Provides the basis for the eaployment action rcgnrding the employee
and includes a copy of any investigation reports You have regarding
the circumstances of the action; and

2. Describes the actions, {f any, taken or planned to assure that this
eaployment action does not have a chillf #ffect in discouraging
other employees from raising perceived safety concerns.

9 LIS TS

After reviewing your response, the NRC will determine what action is necessary
it this time to ensure compliance with regJlatory requiraments.

Please indicate in your resgonn whether any of the informaticn you provide ,
w

should be withheld froa public disclosure based on the provisions of
10 CFR 2,790(a). Please cite the specific provision of this regulation that
1s applicable or other basis for nondisclosure.
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Mr. M. Nash Babcock ~2=

In accordance with Section 2.790 of the NRC's *Rules of Practice,” Part 2,
Title 10, Code of Federal Regulations, a copy of this letter will be placed in
the NRC Public Document Room.

The response requested by this letter is not subject to the clearance

procedures of the Office of Management and Budget as required by the Paperwork
Reduction Act of 1980, Public Law No. 96-511,

Sincerely,

Wz%«-{
arles E. Rossi, Director

Civision of Reactor Inspection
and Licensee Performance
Office of Nuclear Reactor Regulation

¢c:  Richard D. Sansone
Assistant Area Director
U.S5. Department of Labor
Ezployment of Standards Administration
wage and Hour Division
414 Chapel Street - Room 201
New Haven, Connecticut 06511
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May 6, 1883

CERTIFIED MAIL
RETURN RECEIPT REQUESTED

Mr. Charles E. Rossi

Director, Division of Reactor Inspecticn
Licensee Performance

ce of Nuclear Reactor Regulation

. Nuclear Regulatory Commission
Washington, D.C. 20885

Re: Allegation of Riscriminatory Employment Action

Dear Mr. Rossi:

L q

WESTERN v.E.

LOS ANOELES Ca
BALY LAKE CITY, UT
BAN FRANCISCO. CA

!2!7#('&4 vs

VACKSOMVILLE FL
RALEIGHM NC

The undersigned, and Harold James Pickerstein, Esqg. of
the Fairfield, Connecticut law firm of Trager and Trager, jointly
represent Mr. H. Nash Babcock and Construction Products Research,
Inc. [("CPR"). Mr. Babcock asked the undersigned to respond to

your letter to him of April 30, 1993, in view of the legal
Snc.usions you assert in your letter.

0

Mr. Holub’'s employment was terminated on January 22,
1933. The immediate reasons for that termination are set forth
in Mr. Babcock’'s letter to Mr. Holub of the same date (which is
enclosed), although I am informed that Mr. Holub was considered
to be a marginal employee, at best, even before the egregious

matters described in Mr. Babcock's January 22, 1993 letter came
to light or occurred. Accordingly, there is no bagis for the
assertion in your letter that Mr. Helub was terminated because he
made allegedly “legitimate safet:- concerns to the NRCY, nor do
You cite any other than the conclusions of the Wage and Hour

J LISTHXH

Division of the Department of Labor. I am also informed that

there are nco "investigation reports . . . regarding the
circumstances cf the action".



Mr

May ¢, 1993
Page 2

Charles E. Rossi

The Department
unfair, and ignored crucial
were wrong, as will be
Babcock

10 CFR Part 50.7 may
fesponse, other than
and Mr. Babcock

of Labor’'s investigation was one-gided,

evidence that was available to
The conclusions reached by the poOL

shown during
and CPR have requested.
review of [Mr. Holub's) complaint filed with DOL, a
have occurreg

LO say that allegations are
and CPR deny those a

it.
about Mr. Holub's termination
the appeal hearing which Mr.
Your conclusion that "Based on a
viclation of
a further
not evidence,
legations, and will prove

does not require

them to be untrue in the DOL Proceeding now pending.

Accordingly, Mr.
"have a chilling effect on

Babcock
event .
shown
Holub,
ensuring that they know
making

a copy of Mr. Babcock's

allegations to the NRC.

in any event,

"contractor(s] or subcontractor

Permitree, or applicant"
and thus Mr. Babcock

Jurisdiction in this matter,

Holub‘s termination
other personnel",
Babcock’s letter and his statement to the
Holub was ncot cerminated for making allegations to the NRC.
and CPR consider those allegations
Employees of CPR and its related companies have been
January 22,
and were familiar with his inadeguate pPerformance, thus
that Mr.

could not
because Mr.
DOL made clear that Mr.
Mr.

any

pPossibly

to be spurious in
1993 letter to Mr.

Holub was not terminated for

its related companies are not

r

(8] of a Commission licensee,
within the meaning of 10 C.F.R. § 50.7,
and CPR are not within the NRC's

No porticn of this letter need be withheld under 10

C.F.R. § 2.790(a).

Pickerstein and the

€C: Mr. H. Nash Babcock
Harold James Pickerstein,
Trager and Trager
1305 Post Road
Fairfield, Connecticut

I would appreciate it if,
further Correspondence in this matter with Mr.
undersigned be furnished a

in the event of
Babcock, Mr.

copy.
Very truly yours,

~7MA;Mk‘L4L,7Ff7n‘¢3¢)dﬂ_-

Michael F. McBride

Esqg.

06430
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CONSTRUCTION F’RODUCTS RESEARCH. INC.,
<35 Sulison Roag « Fairlielg Connecugur 06430 « (203 336-79585%

January 22, 1993

Mr. Edward P. Holub
6 Havilang Drive
Trumbyl! CT 06611

Dear £4.

Since the time that we sent You our letter of January g, 1993, we have now determined
that yvoyu have failed for several years to SIgn or witness laboratory books for tests, or
other scientifie or technica! work performed by you personally or under Your direction of
Other of your employees. You are well aware, particularly as a result of your involvement
a$ 2 witness in oyr recent patent infringement trial, of the critical importance under the
PAeNt laws of the need to maintain those laboratory books Properly to establish our
Priority 1o the inventions of Your employer. There are, of course, other important legal
Feasons to sign, date and witness those books. The failure 1o sign and date, or witness,
those books was inexcusable, and those rwo failures only add to the failures that we have
Previously addressed in our letter of January 18 1o you.

It was your clear responsibility to maintain current MSDS forms. we informed you in
our letter of January 18, you have failed in that responsibility for several years, and thay
failure, which just recently came to light in conversations with 2 customer, has now
Jeopardized business with that customer. That failure was inexcusable.

employment should be terminated effective today, January 22 199 this regard we
will provide You with two (2) weeks' Severance pay in liey of notice and will continue 1o
P2y your medical insurance through the month of Fe As per CO aws, your

I wish to remind You that you are under 3 continuing responsibility to maintain absolute

your employer, as you agreed when yoy signed the enciosed confidentiality agreement,
You agreed that You were required to maintain confldentiz] information and trade secrets
in confidence at your interview that was conducted last week on January 12, 1993,

Please complete and sign the enclosed forms and retum them, along with all items
requested in the Exit Interview Form, in the enclosed self-addressed, stamped envelope.

Very truly Yyours,

H. Nash Babcock
President
HNB:skse
Enclosures
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Snsyt ~ June 6, 1993

Mr. Michael McBride

LeBoeuf, Lanb, Leiby & MacRae
1875 Connecticut Avenue, N.W.
Washington, D.C. 20009-5728

Dear Mr. McBride:
SUBJECT: DISCRIMINATORY EMPLOYMENT ALLEGATION

This letter is in response to your letter of May 6, 1993, to Charles E. Rossi,
Director, Division of Reactor Inspection and Licensee Perfcrmance. As noted
in Mr. Rossi's letter of April 30, 1993, to Mr. H. Nash Babcock, the U.S.
Department of Labor, Wage and Hour Division, concluded after investigation
that discrimination as defined and prohibited by Tection 211 of the Energy
Reorganization Act was a factor in the actions which formed the basis of a
complaint by Mr. Edward Holub concerning the termination of his employment by
Construction Product Research, Inc. (CPR). Accordingly, Mr. Rossi requested
that Mr. Babcock provide certain information, including any actions taken or
planned, to assure that the termination of Mr. Holub does not have a chilling
effect in discouraging other employees from raising perceived safety concerns.
Your response of May 6, 1993, does not comply with Mr. Rossi’'s request.

Your assertions that CPR and its related companies are not contractor(s) or
subcontractor(s) of a Commission licensee within the meaning of 10 CFR § 50.7,
and thus that Mr. Babcock and CPR are not within the NRC's jurisdiction
concerning this matter, are mistaken. OQuring the NRC staff’'s August 18-19,
1892 inspection and September ], 1992 search and seizure at Five Star
Products, Inc. and CPR, the status of Five Star and CPR as contractor and
subcontractor, respectively, to nuclear power plant licensees was demonstrated
by extensive factual documentation, including the following:

& Five Star entered into contracts to supply concrete and grout to
varicus nuclear power plant licensees in conformance with 10 CFR
Part 50, Appendix B and Part 21;

2. CPR accepted and executed purchase orders from Five Star which
specified compliance with 10 CFR Parts 50 and 21 for testing
concrete and grout supplied by Five Star under contract to nuclear
power plant 1icensees in conformance with Parts 50 and 21;

3 Both Five Star and CPR have Quality Assurance (QA) Programs g
requiring compliance with Part 50, Appendix 8 and Part 2]; E

4, CPR is on the Five Star approved supplier 1ist for nuclear work; "
and

5. A Five Star QA Audit Report dated July 31, 1992, evaluated CPR’s
compliance in following criteria specified by 10 CFR Part S0,
Appendix B in regard to testing of Five star grout and concrete.



Mr. Michael McBride .l

Five Star and CPR are, in fact and within the plain meaning of 10 CFR § 50.7,
contractor and subcontractor to Commission licensees. Consequently, the
employee protection provisions of § 50.7 apply to CPR with respect to

Mr. Holub's raisin? of safety concerns regarding products tested by CPR for
Five Star and supplied by Five Star to nuclear power plant licensees in
conformance with 10 CFR Part 50, Appendix B.

The fact that Five Star does not now supply products to NRC licensees does not
terminate the NRC's jurisdiction over CPR and Five Star pursuant to

10 CFR § 50.7. Jurisdiction Ties because products which were tested by CPR
for Five Star and supplied by Five Star were in use by nuclear power plant
licensees at the time of Mr. Holub's protected activities.

Providing the information requested in a chilling effects letter, such as the
one sent to Mr. Babcock by Mr. Rossi on April 30, 1993, does not constitute an
admission of wrongdoing. The information requested is necessary to assure
that the termination of an individual who had raised safety concerns does not
have a chilling effect upon the willingness or ability of other employees to
raise safety concerns, and to determine whether there has been a violation of
10 C.F,R. § 50.7. The prevention of any chilling effect is of special concern
in a case such as this one, because the U.S. Department of Labor, with
statutory authority to determine violations of Section 211 of the Energy
Reorganization Act, has made an administrative f1nd1n? that discrimination as
defined and prohibited by that statute, was a factor in Mr. Holub’s
termination, Whether that determination is ultimately affirmed or rejected in
later legal proceedings does not determine whether Mr. Holub's termination
could have a chilling effect upon other employees. A chilling effect could,
nevertheless, occur. Contrary to your letter of May 6, 1993, the distribution
to CPR employees of Mr. Babcock’s letter of January 22, 1993, is not a
satisfactory action to assure that Mr. Holub’s termination does not have a
chilling effect. The January 22, 1993, letter from Mr. Babcock to Mr. Holub
terminated Mr. Holub’s employment, for reasons found by the U. S. Department
of Labor to be pretextual, and in no way informs employees of their rights to
bring safety concerns to the attention of the NRC without retalfation.

Therefore, CPR is requested to provide a response to this office within 30
days from the date of this letter which:

b+ Provides the basis for the employment action regarding the
empioyee; and '

2. Describes the actions, {f any, taken or planned to assure that
this employment action does not have a chilling effect in
discouraging other empioyees from raising perceived safety
concerns.

After reviewing the response, the NRC will determine what action is necessary
at this time to ensure compliance with regulatory requirements.



Mr. Michael McBride -3

'ease indicate in the response whether any of the information provided should
be withheld from public disclosure based on the provisions of 10 CFR 2.790(a).

Please cite the specific provision of this regulation that is appiicable or
other basis for nondisclosure.

In accordance with Section 2.790 of the NRC's "Rules of Practice®, 10 CFR
Part 2, a copy of this letter will be placed in the NRC Public Document room.

The response requested by this letter is not subject to the clearance
procedures of the Office of Management and Budget as required by the Paperwork
Reduction Act of 1980, Public Law No. 96-511.

Sincerely,
‘ L tﬂ«—
mes Lieﬁérman, Director
\/9;f1cv of Enforcement
cr.  H. Nash Babcock, President

Construction Products Research, Inc.
435 Stillison Road
Fairfield, Connecticut 06430-3148

Harold James Pickerstein, Esq.
Trager and Trager

1305 Post Road

Fairfield, Connecticut 06430

Richard D. Sansone

Assistant Area Director

U.S. Department of Labor

Employment Standards Administration
Wage and Hour Division

414 Chapel Street - Room 201

New Haven, Connecticut 065]]
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July 23, 1993

CERTIFIED MAIL
BEIEEE~B§£§122_3§QHEEIEE

Mr. James Lieberman

Director, Office of Enforcement '

.85. Nuclear Regulatory Commission
shington, D.C. 208&s

We received your letter dated June 6, 1993 on June 16,
We appreciate the extension of time that you gave us to
cnd to that letter, in view of the fact that Mr. Babcock was
cf the country when YOour letter was received.

CuU assert that I was mistaken in my earlier letter to
nat CPR is not subject to the NRC's jurisdiction in
Respectfully, we disagree for the reasons that

To begin with, the NRC's regulations on the reporting
of defects and nencompliance Properly distinguish between
‘contractors” and “"suppliers". 10 C.F.R. Part 21.
Were .t otherwise, Sears and IBM, or any other supplier to
nuclear plants, would be subject to the NRC's plenary
Jurisdiction. I assume that the NRC will concede that its
Jurisdiction does not extend that far.

d L1913

Of course, the NRC has an interest in promoting and l
ecting the radiological health and safety of the public. 10
.R. Pt. 2, App. C. While the regulations implementing quality
rol programs, 10 C.F.R. Part 21, "Reporting of Defects and
I
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Noncompliance, " may apply to suppliers of basic somponents for a
facility or licensed activity, the Parr 21 regulations dezl
exc.usively with reporting knowledge of defective components or
noncompliance.' It has not been established that Five Star, CPR,
Or any other associated entity furnished "basic components"
within the meaning of NRC's regulations, and we do not believe
that it could be. Rather, the cementious products they furnished
wou.c be deemed ‘commercial grade items" by the NRC under 10
C.F.R. § 21.3 (a) (4). Suppliers of commercial grade items are
exemct from the Teporting requirements of Part 21. 10 C.F.R.
<1.7. In any event, ‘commercial grade items are not a part of
a basic component until after dedication" (§ 2l.3(a)(4)) and
"dec.cation" occurs only "after receipt", even assuming that the
“+tem deing supplied "is designated for use as a basic component "
(8§22 . 3(e-1)) ., Moreover, CPR was Mr. Holub’'s employer, while Five
Star's materials are also available commercially. Sge enclosed
Affidavit of William N, Babcock, gee alsc §21.3 (a) (4) . Finally,
Five Star and Mr. Babeock are not now aware of any defects or
nenccmpliance in nuclear facilities. See Babcock Affidavit.

in contrast, 10 C.F.R. § S0.7, "Employee Protection,

wWhiCl prohibits discrimination dgainst employees for engaging in
protected activities, by its terms applies to "a Commission
licersee, permittee, an applicant for a Commission license or
Permit, or a contractor or subcontractor of a Commission
sicensee, permittee, or applicant." 190 C.F.R. § 50.7(a). That
:§ the applicable regulation to the circumstances of this case,

' CFR and Mr. Babcock are nor subject to that regulation for

n€ reasons set forth below,

Although you assert: that CPR is a subcontractor to Five
Star Products, and that Five Star is a ‘contractor" te NRC
licensees, we are unaware of what it is you rely on for that
assert.ion, which my clients inform me is incorrect. Five Star
and CPR are not CONLTAactors to NRC licensees Or permittees. See
Babcock Affidavic, 1If You have documenrs that support vour
Poesition, I would be pleased LO review them. Your reference,
however, to a purchase order will not suffice -- for if it did,
the distinction between contractors and suppliers would vanish.

premised on a contractual relation between the vendor and the
licensee and the licensee’'s contractors. 10 C.F.R. § 21.3(n)
defines "supplying or supplies" as being "contractually
responsible for a basic component used or to be used in a
facility or activity which is subject to the regulations in this
parec .



Mr. Cames Lieberman
July 23, 1993
Page 3

Five Star has filled many purchase orders for nuclear plants over

the vears, in itg capacity as a Supplier, not a SOnIracior. Id.

You assert that because Five Star’'s products were "in
place” at the time ©f Mr. Holub's termination, that gives NRC
Jurisdiction. That is classic overreaching. Of course, grout
sold by Five star may be "in place" at nuclear power plants. so
may be the products of many other suppliers, including such
éntities as Sears and IBM. That does not give NRC jurisdiction
Over such suppliers under § 50.7. Again, if it did give NRC
other jurisdiction, the distinction between contractors and
Suppliers would vanish. Even if the assertion had merit, which
it does net, it would imply that a supplier whose products were
"0 place" could never remove itgelf from the NRC's jurisdiection
With respect to emplovment matters. '

Five Star certified that its products met NRC
-ations for some customers for a time, but it stopped

Tegu
cert.fying that its products met NRC regulations in 1992; thus,
it was not even making such a certification in 1993, when Mr,
Holup was terminated. Of course, the mere certification that its
Products met NRC regulations did not subject Five Star to NRC
Jurisdiction, but Five Star and CPR were not, under any stretch
of the imagination, subject to the NRC's Jurisdiction when Mr.
Holur was terminated, and thus this inquiry must end.

I am aware that the NRC is not accustomed to having its
Juriscicrtion challenged, but even the NRC is subject to the
iimitations of its Statutory authority, and does not have
autherity to expand its jurisdiction where it deems that to be
dbpropriate. This is a case in whizh its jurisdiction does not
extend to the matter under investigation.

In any event, the assertions in Mr. Rosei’'s letter are
based sclely on the allegations made to the Department of Labor,
and the NRC should at least conclude as a matter of discretion
that it will allow DOL to conduct its hearing into the same
matter, before NRC enters the fray. A good reason to do so is
YOur assertion that there will be a "chilling effect” on the
other employees of CPR even if CFR and Mr. Babcock prevail in the
hearings DOL has vet to hold. I must say that I find that
assercion hard to understand; whether the employees are "chilled"
deperids on what actually happened, not what the DOL's one-sided
and unfair investigation found happened. As we now show, Mr,
Holub was terminated for cause.



Mr. James Lieberman
July 23, 1993
Page 4

In response to YOUr two requests, we already have
complied with the first, by pProviding you with a copy of the
January 22, 1993 letter terminating Mr. Holub's employment, which
Provided the immediate reascons for that termination. Of course,
as I have told Mr. ROSSi in my sarlier letter, Mr. Holub was a
marginal employee at best, and he knew that his employment was in
jecpardy long before January 22, 1993, which Presumably led to
his unfounded allegations to the NRC. He was terminated for the
féascns in that letter and because of hisg history of inadequate
Performance.

As to your second request, the CPR employees have geen
the termination letter, informing them of the immediate reasons
for Mr. Holub's teérmination. Thus, they are quite well aware
that the reasons for his termination were ' A8, and thus
could not Possibly have a "chilling effect" on them. For the
termination of an employee to have a “chilling effect" on other
employees, the first employee would have to be a good employee.
Here, Mr. Holub was anything but such an employee. 1In fact, I am
told that cperations have much improved since Mr. Holub's
departure. Thus, far from having a "chilling effect”, the
termination of Mr. Holub's employment is clearly related to his
own performance, and the matters set forth in the January 22,
199 letter, which the other employees will understand were 8N

gens ol . .

I do not know how else we might satisfy your request,
PR will not rehire Mr. Holub, in the event that is what.you have
2 mind. Finally, this letter may be Placed in the Public

Document Room.
Very truly yours,

Michael F. MecBride

Enclosure Attomney for Construction
Mr._H. Nash Babcock

€C€: Mr. H. Nash Babecock

Harold James Pickerstein, Esqg.
Trager and Trager
1305 Post Road
Fairfield, Connecticut 06430



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

Construction Products Research, Inc.

and
H. Nash Babcock ’
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AFFIDAVIT

STATE OF CONNECTICUT '
COUNTY OF FAIRFIELD

WILLIAM N. BABCOCK, BEING FIRST DULY SWORN, DOES DEPOSE
AND SAY.

ss. FAIRFIELD, JULY 22, 1993

1 My name is William N. Babcock. I 'am 38 years of age, competent,
and capable of making this affidavit. I have personal knowledge of the facts

stated herein.

2. I am the President of Five Star Products, Inc. (hereinafter “Five
Star”), 425 Stillson Road, Fniri‘uld. Connecticut. | have been the President of Five
Star since 1985. I am a Vice President of Construction Products Research, Inc.,
(hereinafter “CPR"), 435 Stillson Road, Fairfield, Connecticut, and I have been a

Vice President of CPR since 1985,




3. [ am aware of the proceedings instituted by Edward P, Holub against
my father, H. Nash Babcock, and Holub's former employer, Construction
Products Research, Inc., before the United States Department of Labor, which

the United States Nuclear Regulatory Commission (hereinafter “NRC") is also

purswng.

4. Five Staris a manufacturer of c’:ement ETouts, epoxy grouts, and
concrete repair materials. Some of the products manufactured by Five Star are

sold to the nuclear power industry. CPR tests those products.

8. Five Star has been supplying products to the nuclear power industry
for approximately 20 years Five Star manufactures and distributes these

products, but does not install them.

6. The products that Five Ster manufactures and distributes also have
applications outside the nuclear power industry and are sold to the general public

in the United States and throughout the world.

e The products that Five Star manufactures and distributes to the
nuclear power industry are ordered from Five Star by purchase order on the basis




of specifications, and not pursuant to contracts. It is the practice in some
segments of the industry to issue blanket purchase orders for products, including
products manufactured and sold by Five Star. These blanket purchase orders are
not viewed by anyone employed by Five Star as supply contracts, or as anything
other than unilateral requests to buy. Neither I, nor anyone else at Five Star has
ever considered these blanket purchase orders to establish a contractual
relationship between the purchaser and Five Star .

8 Neither CPR nor Five Star is, nor has either ever been, a contractor
or a subcontractor of a NRC licensee or permittee, or an applicant for such a
licerise or permit, as | understand the regulations of the NRC. Five Star's

relationship with such licensees or permittees is as a supplier only.

FURTHER YOUR AFFIANT SAITH NOT.

Vil 2D onllt . 7
WILLIAM N. BABCOCK 7/

SUBSCRIBED AND SWORN TO BEFORE ME
THIS 22nd DAY OF JULY, 1993,

NOTARY PUBLIC
My Commission expires , 1993.

A %.%Z\

A MEEARLANE

My Commission
October 31, 1088
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1878 CONNECTICUT AVENUE, N.W.

WASHINGTON, DC 20009 -85728
‘¥cCa) #8é- 0000

WESTERN |
LOS AnGLLES.
BALY LAKE CiTY

Shtwy, & TELEX sacay r 1 SAN PRANCISCO
SOSTON, sa { CEva ACS L a0 LA L BF RF-1
HARRISBUAG ma EUMOPEAN COMMUNITY BRUSBELS. BLLG UM AND LONDON. ENGLAND QuT—EAN
MARNTFORD Y RUSS ian rIDEMAY ION HMOSCOW NACKSONVILLE,
, RALEIGM,
NEWARx ~o DImECT OiaL
(2021886-805%0
August 5, 1993
SERTIFIED MAIL
oy -
BE;QBH.BISEIEI.BEQ!I&&ID
Mr. James Liebermarn ‘
Dirzctor, Office of Enforcement
U.8 Nuclear Regulatory Commission
wasnington, D.C. 20555
Re: Ltruceio NCE <. Inc.  and Mr. H, Nash
ke e » T4

Dear Mr. Lieberman:

This is a supplement to m July 23, 1993 letter to you,
wWith respect to the above-referenced matrer.

It has come to my attention that the Commission’'s
feég..ations, in 10 C.F.R. Part 26, "Fitness for Duty Programs",
define “"contractor" as "any company or individual with which the
licensee has contracted for work or service to be performed
inside the protected area boundary, either by contract, purchase
order, or verbal agreement." This supports the view, expressed
in my earlier letters, that the undefined terms "contractor" and
"subcontractor* in Part 50 must also be limited to those who
perform work gn-site, and "supplier" must be read to apply to
those who do pot engage in on-site activities. As you may know,
Construction Products Research, Inc. and Five Star Products,
inc., as well as their related companies, dc not provide on-site
Supervision or installation for nuclear plants. Thus, the Part
26 definition of *contractor” only strengthens our view that the
NRC lacks jurisdiction over Five Star, CPR, and Mr. H. Nash
Babccoc

4 LIGTHXT
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This letter may be placed in the Public Document Room.

Very truly yours,
Michael F. McBride

ALtorney for Comstruction
\
|
|
|
|
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Mr. H. Nash Babcock

Harold James Pickerstein,
Trager and Trager
1305 Post Road
Fairfield, Connecticut 06430

Esq.



