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MEMORANDUM FOR: James M. Taylor
Executive Director for Operations

TROM: William C. Parler
General Counsel

StTBJECT: TACA IMPLICATIONS OF INTERACTIONS BETWEEN
NRC STATT AND OUTSIDE PARTIES

Not infrequently, questions arise regarding the applicability of
the Tederal Advisory Comnittee Act (TACA) to interactions between
the Commission and outside parties. This was central to the
corplaint in Critical Mass Enercy Project v. NRC, No. 84-1943
(D.D.C. 1985), which concerned NRC interactions with the
Institute of Nuclear Power Operations (INPO). In the settlement
agreerent, which is still operative, the NRC agreed that "if it
does utilize INPO as an advisory committee for advice and
recontendations on policy or regulatory issues it will fully
co ply with the provisions of the TACA.a2 In addition, from
time to tire the staff requests guidance on the application of
the Act to specific situations involving interaction with outside
groups. Altheugh the legal advice in any given situation depends
on the specific facts and circunstances, certain general guidance
ray be helpful to the staff.

NRC advisory comrittees most often consist of a group of outside
individuals who have been appointed as special Government
erployees for the purpose of holding group deliberations on a
subject on which the NRC seeks advice. However, an NRC advisory
corrittee can also consist of a mix of full-time NRC employees
and individuals who are not full-time NRC employees working
together to develop a mutually acceptable position on an issue
that vill result in NPC action (or inaction).
A reeting of NRC erployees with representatives of outside
parties is not' subject to FACA requirements if the meeting--

1. is an open public forum in which any attendee is free
to render an individual opinion, provided that the

8Also see NRC policy statement at 50 Tederal Rtaliitt 41480
(October 11, 1985), which was issued in implementation of the
settle =ent agreement. -
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neeting is not used by the NRC as a source of consensus
advice or recommendations;

2. involves an exchange of information (as distinguished
from recomnandations or advice on actions to be taken
by the NRC) between the outside parties and NRC
employees;

3. involves provision of advice to the outside parties by
NRC enployees;

4. is it.itiated by an outside party for the purpose of
.expressing that party's. views to the NRC; or '

5. is initiated'by a group of outside parties for the
purpose of expressing the group's view to the NRC,
provided that the agency does not use the group
recurrently as a preferred source of advice.

Newever, a reeting of NRC employees with representatives of
outside parties for the purpose of working out an agreed position
en an issue that falls within the responsibilities of the NRC nay
have FACA implications. The more of the following criteria that
are present, the more likely that the FACA applies to such a
reeting:

1. Sc11 cite'..cn by the NRC of opinions of particular
individuals or outside representatives, as opposed to
having a public forum in which anyone is free to render
an individual opinion.

2. Ter.7a1 group structure (e.g., chairman designated).
3. Meeting with the same group more than once.
4. Group deliberations.

5. Likelihood that a da facto consensus vill develop.
Note that application of the FACA is not dependent on such
factors as the substantive content under discussion, the amount
of tire available for decisionmaking, or the difficulty of
finding experts in a particular field. There is also no
provision for granting an exemption from application of the FACA.
However, careful planning nay permit a nesting between outside
parties and NRC employees to be structured in such a way as to
avoid the application of the Act. The listing (beginning on the
previous page) of meetings not subject to the FACA should be
useful in that regard.
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Jim Titzgerald is the Assistant General Counsel with supervisory
responsibility over FACA questions. However, telephone inquiries ,

'

on any TACA questions may be made to Susan Tonner (504-1634) or
John Szabo (504-1610).

_ A _'
William C. Parler
General. counsel -
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I UN ') STATES ENVIRONMENTAL PROTEC N AGENCY*
* *

WASHINoTON, D.C. 20460
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MEMORANDUM *"""

SUBJECT: Enhancing State Capacity for Environmental Protection

TO: Astient Administrators
General Counsel
Inspector General
Associate Administrators 1

Regional Administrators

The Task Force ot. State Capacity, under the leadership of John Wise, has i

presented me with a repon that recommends a major new emphasis on the working |

relationship between EPA and the States. The report recognizes the interdependence
betw een state and federal environmental programs and offers a number of specific
recommendations on how to succeed in carrying out our shared mission. The timing of
thn repon is most fortunate, because 1 view strengthened State / EPA relations as one of
my top pnonties.

I commend the Task Force for its excellent work, espe:ially for bringing
representatives from the regions, programs, and states into the process. I strongly
endorse the principles promoted in this rep"on, and agree with the statement that "we |

have reached the beginning of our;ld stronger working relationships with the states.ourney on this issue. Much good work is |

underway across the Agency to bui
Building on that work, it is now time for EPA and the states to establish a new and
bolder framework for implementing our ever growing, shared agenda.

There are several important themes in this repon I want to pursue as we develop
the implementation plan: increased state panicipation in Agency policy and priority-
setting processes; measuring progress in environmental terms more than just program
activities; improving our pmcesses, infrastructure, and delivery systems to support the
state / EPA pannership; and making it clear that enhancing state capacity is pan of EPA's
job. Ultimately, we need to link this work m the parallel effons on local and tribal
capacity.

Since the Task Force completed its work, John and Ron Kreizenbeck from
Region X have headed up an Implementation Team which has worked with
representatives from the Task Force and several states to draft an outline for an
implementation plan on state capacity. This outline categorizes the recommendations of
the Task Force and offers a first cut at priorities and timing for each recommendation. I
discussed these ideas with the State / EPA Operations Committee on May 12-13. The

@ onma n a e:rc e rne
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states offered a strong endorsement of the report, and the meeting novided a good
forum fo? a state / EPA dialogue on where we are and how we shou' d proceed. ,

As an important next step, I need your inpct and participation in the development
.

of this draft implementation plan. I have attached a copy of the draft that emerged from
the April 7 meeting with Tas c Force members and state representatives. I need your,

assistance with the following:

First, please review the recommendations and proposed actions in this draft
outline. We need your thoughts on these recommendations, and tangible
proposals from you on how we can advance the plan's objectives in a
meaningful way. I expect that these proposals will build on the solid work
that is already underway in the program offices and the regions, and will
outline new work you intend to start to further strengthen state capacity.
Your proposals need not sprinJ directly from the Task Force Report.
Please feel free to go beyond tie current framework, as long as there is a
clear relationship between your proposed actions and the principles and
desired outcomes contained in the draft plan. Please note where your
office is prepared to take a lead role, and suggest a time frame for each
activity. (P; ease respond by June 4th to Ron Kreizenbeck, State Capacity
implementation Team, H1502, phone 260 2294.)

!
Second, I ask that you consider how your office can support the ideas in
this report as we conduct the base review and prepare our FY '95 budget
request. 'Ihe budget develoament process will provide a separate
mechanism for conveying tie resource implications of your state capacity
proposals - both within the base and in terms of new requests.

.*
Under separate cover,I am establishing a steering committee to oversee the

completion and execution of this plan. This group willinclude high level representation
from the states and from program and regional offices. The State Capacity
implementation Team will staff the committee.

I look forward to your proposals in response to this draft plan. Our next steps
will be critical to our success in improving EPA / state relations and to our success in
implementing our nation's environmental agenda.

w
Carol M. Browner

Attachment

ec: Roben Sussman
Jonathan Cannon
Katbv Aterno
Deputy Assistant Administrators
Deputy Regional Administrators
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Repor* of the
Task Force to Embence State Capacity

Following is a summary of the secon mendetsons of for EPA and states should issue per-odic public sepoets

" Strengthening Environmental Management the states and EPA: deisiting sinie end feder*I en ieonmenial goets,

in the United States" obrectives and piorities. and discussing prossess in
1. Frannework and Policy meeting them.

EXECUTIVE SUMM ARY * Establish a new framework and policy for state / EPA . Implement colleborativ e projects se promote

The concept that states should hold primary relations emphasirias flexibility, a murually supportive state / EPA co-manegement of gmgraphic projects and

respotisibility for the operation of regulatory and woding retetsonship. and TWared responsibility for to build pint emperience. technical eschange and
mutual artist.success-enforcement program is inherent in most federal

environmental statutes. As a re sult. EPA has a Vigorously promote operational efficiency la all
long-standing respons;;2'4w a <nhance state especity and * Initiate a review of the sturent polk:y statements that set .

out the governing prmelples for state / EPA relations with state / EPA programs.
to strengthen environmental management in the United the intent of issuing a new mocise statement to reflect
Stases. Mech pogress has been mode. Today most states . 3. Mechanisms to Institallosellte State
stand as competent environmental managers. Yet the the new framework. -- Capacity+

onslawght of statutory and program demands, plus the kestructur, progrant oveight ptsedoes soc
<

*
limitation of funds, is slowly driving states into perennial

- . Establish a central contact la the Office of the
shortfalls and is compornising state especity to manage
entvironmental progresne. The bottom.line lesson is that if

- Ensure that psogram perfarinance is reviesid in terms Administrator to gulos and monitor state cepecity
effats.of environgsgital, se well as fidodasy outcomes;

the states fail, then EFA falk. Q, Recognits both skated esidialque itTA and state-

. Fone en EPA steering committee on staes capacity.
?se , enviramesental ydedslen and .The Staae Capacity Task Force was creased to lavisorste~

r *2 PI8'id* I'r P*er review and self.essessenest of
compdsed of stase and EPA reposentatives, to advies

EPA and state effens to enhance especary. Seilding on past environmental accompilshment< and consult est EPA matters that af. set stases. The
efforts (both soccesses and shortfalls)'the Task Force a steering commitue will focus on developing and

4.
eagsged a wide range of stakeholders in a pesticipatory [ 6 lasse a new policy statenctit on grant ovenight tocarrying out es implem'entation plan based on the
pecess of continuous isnproverment such that total quality '' clearly defiasiEPA's and the . grantee's fiduciary recommendations of this repoet. The steering
would corne to characteriza the staae/ EPA stletionship.

' responsibilities for pianagbig and accounting for public
committee wDI work closely with the Stase/ EPA
Operations Conimittee so enswa full collabornaien.funds. f-

The Task Force focused en four areas, supported by four .

.

taasne cornpised of EPA and stone officialst y LREtrolegle . Flesalog endi f ategrettest[ off e Convene a conference of states with the new ),
... .. ..

Administrator no tsview this report, and laisiess e I;.p Priorillss . A 1. - y.

.
f ..

contirusing dialogue on stase/ EPA nietsonsimproving state / EPA relations. .e

Encouraging alternades financing snechanisms. . Eshblish a joint ysocess wish udi stase to ident#y and*

Investing in state menesesnans infrasmucepis. s define clear environmental goals and to systematically . Strengthen the State / EPA Operstices Counsnksee to.

w * ; dialogue osStreamlining the grants assistance process. bitegrase federal and staae piorities. serve as the priniary Laum for a.

state / EPA policies and relationships, including state.

The recommendations of the Task Force envision a * Regional Ademiniseresars should sneet with steses wkhin cepecity.
long.tena change process, motivated by continnova 'i, th(ir }sriedictions to discuse regional piorities, state

piorities, and agree en integrated federal and stets . Consult other advisory groups, such sa theIsnpovement and building wpon past swecesses. The.
recommendations set forth a policy framework to enhance Environmental Financial Advisory Board (EPAB) sad

F orities; the National Advisory Cotmcil for Environmental# i

state cepecity; specific implementation actions will ,

. States should be active. partWaras in EPA) long-term Policy and Technology (NACEIT), as sources ofto eachsubsequently give tangible empression
outside advice and counsel on major issues focingrecommendation. These is no magic solution to building P anning pecess and be inch . 4 in setting its agenda.l

state capacity: esther the Task Force envisions e long hard 6entes and EPA.

journey employing a collaborative pocess involving EPA. . RA sWd devise mechanisms to lacNde stain in (over)the states, and other interested partica that will firmly senang goals and developing planning guidance.
establish the states as primary environmental rnan rs.

_ _ - _ _ _ _ - - _ _ - _ - _ _ _ _ _ _ _ _ __ _ - _ _ _ - _ _ _ _ __ - __ _ - . _ _ _



. Articulate the current limite and opgvetunities under the
Administrative Procedure Act (APAl for inefoding

. Continue to provide consultetlen and essistence on stores in the role-making recess, and geesese specific
e inittste, la coopetetion with program.epecific state environmental menagement needs. visk eeressment, legislative changes to the APA that would address EPA

ersxtetions and siste and local official * organitatione. e information system manegement, memgement advice
dirlogue on meneging the environment, researchins and essistance, and Total Quality Menegement.

and state needs.

esitteel Issses, and lenproving mensgement of Offer goldefines on how EPA can currently work with
emirovenental pograme. . Implement programs to. Improve the eclentific and the states under the Federal Advisory Committee Act

technical espebility of state and local personnel, (FACA). Propnee specific changes to FACA that would
. Significantly empend the enchange of EPA and state including technology transfer, research enststence, and recognire the right of states, as delegated managers of

employees, through both Individual eseignments and scientific information. EPA pogranG. sciliPNisulted on matters of polley
tearn efforts. amt management of national environmente! pograms

withour the need to chester formal advisoryS . RevIressnestel Flessee4. Bulldlag State Capablitty and Management ~~~ r~-~
committees.

lefrestreeters . State and local governments with enthenmental -~

management responsibilities should crhiently assess sul . When EPNs beste statutes are reenthottred, seek
. Use EPNs planedng and bedtet precesses so incorporate challenge the tending mechantema need for each amendments that clarify the roles and responsibilities

state capability support as a key investment piority. -.m..t of their capital and operating budgets eming of the states and EPA and recognire the celleborative
w.dles for alternalve financing pesented in relationehlp between them. The sistetes shoofdthe

-

* Enswo state representation and conalderation of state the Compendium of Ahernedve Nancing Mechanleme. facilitate multi-media funding omd cross.Jorisdictional
needs and ploritles throughout the planning and budget geographic actlelties, and recognite state and local
procesees. . Expand the esteting multi. media environmental finance responsibility and acceentability.

program within EPA. and et university.bened
. Seek te ebeeln memimem delegation of notionel programs Environneental Nenen Centers, to develop strategies The Tas 2 * 3rce proposes that inittel implementation

In order w etGciently manage en integtsted collection of and oppoeches to neslet state end local govermnente bi efforte be os ged by a central contact in the Office of
and carrying out their environmentel The Administrator should egyeint asteen and federal pograms. - financing the Adminletrator.

mandates. The thrust would be to enhance the ebuiry of State Cepecity Steering Committee to guide end monitormealmsm flealbflity la negotleting state and local govermnente so finance rising costs. the steen cepecity effort.. Eserelse
grant.eesisted week plans while respecting statutory and
reguletory authority, mutually egreed spon strategies and
eoend management practices. Espect meteel 6. Create Adnelmistretten With these recommendetions, the Test Force has

reached the beginning of its efforts: we are at a critleel
accovatebility . for the negotleted serms of the * Establish e StasefEPA Grants Steering Committee to Jimeture where implementation must now poceed. We
grant-sesisted work plan. ensure continuooe improvements in stents management meet move forward with the same joint commitment and

pocesses. close collaboretten between EPA and the states that hee
. Encourage the use of Innovative opproeches se improve distinguished this effort to deie.

the ernciency and effectivenees of state entronmental . Continee research on ehernettve grant mechenleme and
For enemple promote the wee of general advoesie new authorkles for metti-media gr.mts.proyams.

permits, administrative penalty authority poteesional May 1993
certificettori, and tickets for minor violatiorie. award and management

. Seek more effielent stent
processes by improving the integration of state and

= Energite EPNs environmental training fonction so federal planning cycles.
provide learning emperiences for federal, state and local
employees. Including enhancing l-lwige of pmgramand 7. I,egislative Attles
delivery: building scientifle and verhnical skille:
assisting state and local governments in developing . Offer lengwege for legislative Inttitletives that would
local, on-site unining. make state-cepecity building a geimsry mission of the

Agency.
. Invest in en state / EPA integrated dote end informatirm

portfolio designed to enhance information ce:herige.

. .

'~ - ' - --_.m. _ _ , _
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State capacJty implementaibn Team

April 21,1993

NOTE TO THE READER !

SUBJECT: Draft Implementation Plan Outline for State Capacity |
|

The attached outline is a developing and dynamic structure for the State Capacity
{Implementation Plan. It is intended as a draft workplan for specific actions the

Agency and the states could take to create a new, collaborative state / EPA
i

relationship.
|
|

This outline groups the recommendations from the Consolidated Task Force Report
and the four Team Reports under 11 general categories. It will be used initially to
capture input from the programs, regions, and states on current and proposed
activities which promote the Agencies state capacity building agenda. The outline |
will then serve as a structure fo: our discussions on which actions should be taken, ;

by whom, and when. Both the format and the content of this outline are expected to
change as discussions proceed with representatives from headquarters, regions, and
the states.

The original outline was modified (as flagged) based on an April 7 meeting between
state representatives and the four team leaders from the Task Force. This group
suggested relative priorities and timeframes for each of the recommendations.
These priorities, or the presence or absence of specific recommendations should not
be interpreted as Agency policy or the final implementation plan. The intent of the.
outline is merely to help structure the dialogue on how best to support state
capacity.

. [Ghdsw/y =

Ron Kreizenbeck, Director
State Capacity implementation Team

_ _ _
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Hs. Carol Browner
Administrator
U.S. Environmental Protection Agency
401 "M" Street, S.W., A-101
Washington, D.C. 20460

RE: State Capacity Development

Dear Ms. Browner:

On behalf of state members of the State-EPA Operations Committee. we
are pleased to offer the committee's endorsement of EPA's recently

'

completed State Capacity Task Torce Report. It is our belief that
this document marks a fundamental shift in historic state / federal
relations and ~ we are Jooking forward to working with you to
implement tho many excellent recommendations developed by the task
force. The comittee is encouraged to learn that you also support
this effort, which reflects the work of many dedicated federal and
state officials. We hope that you can provide a clear indication of
support within the agency so that momentum grows to implement this

direction of environmental menagement under your leadership.new

As you know, the task force focused on four comp'ex and difficult
issues: improving state-EPA relations: Identifying alternative
financing mechanisms; building state capability; and streamlining
the grants process. Many specific recomendations in these four
areas were developed and are worthy of prompt implementation.
Generally speaking, both EPA and the states need to commit to
building and maintaining the institutional mechanism's and management
infrastructure that ultimately will be needed if we are to be
successful in the long run.

The accomplishments of the task force are testimony to wh e t can be
achieved when states and EPA work in partnership to address tough
issues. Throughout, this effort has been characterised by mutual
respect and dynamic enchange of views between state and EPA
officials. In the nest decade, this spirit of ecllaboration mey ha
our most valuable asset as we work to promote enhanced environmental
protection.

Improving enviro mental protection also will require our l o ng - t e ria
commitment in three key areas:

i
.
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establishing a clear vision and measurable environmental goals*

so that we can better articulate where we are heading and more
accurately record our progress in protecting human health and
ecological systems.

ensuring that states can determine which initiatives are most*

ef fective in achieving environmental results and that they have
sufficient flexibility to adopt innovative solutions to address
unique, local priorities; and

ensuring that states are actively engaged, as early as*

possible, in working with EPA in the development of national
environmental plans and policy initiatives.

Over the past couple of months, w e' have worked closely with EPA's
State Capacity Implementation Team to develop a preliminary strategy
for implementing task force recommendations. The implementation
team has done an outstanding job of working with states in

developing the draft plan. As part of that effort, the draft
implementation plan identifies several priority initiatives that we
believe require prompt attention if we are to move forward with
implementation of the task force's recome ndations . These
initiatives include new and updated policies regarding the state-EPA
relationship and oversight practices enhanced strategic planning
processes; more proactive participation by states in regulation,
budget and policy developments more ' grant flexibility and use of .4

multi-media grants: financing environmental mandates; and overall,
making state capacity development a fundamental component of EPA's
business. We are eager to discuss the priority action items - and
final review process with you at the comittee meeting.

Once we receive your input on the draft implementation plan it will
be ready for distribution to all 50 states for their review. We

look forward to continuing our work with EPA on this important issue.

Sincerely,
,

.

U
\/ ms cj .aac r

Thomas P. Looby ennis Home
Director Director
Office of Environment Wyoming Department of
Colorado Department of Health Environmental Quality

cc: State-EPA Operations Comittee Members
EPA-State Capacity. Implementation Team

,


