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MEMORANDUM POR: Javes M., Tayler
Executive Director for Opsrations
FROM: William C. Parler
General Counsel
SBUBJECT: FACA IMPLICATIONS OF INTERACTIONS BETWEEN

NRC STAFF AND OUTSIDE PARTIES

Fot infreguently, questions arise regarding the applicability of
the Federal Adviscry Cormmittee Act (FACA) to interactions between
the Corrission and cutside parties. This vas central to the
corplaint dn Critical Mass Energy Project v, NRC, No. 84-184)
(D.D.C, 198%5), which concerned NRC interactions with the
Institute of Nuclear Power Operations (INPO). In the settlezent
azreerent, which is still operative, the NRC agreed that "if it
does utilize INPO as an advisory committee for advice and
recorrendations on policy or regulatory issues it will fully
conply with the provisions of the FACA.™ 1In addition, frenm

tire to tire the staff reguests guidance on the application eof
the Act to specific situations involving intersction with cutside
groups. Althcugh the legal advice in any given situation depends
on the specific facts ard circumstances, certain general guidance
ray be helpful to the staff.

NRC adviscry cormittees rost often consist of a group of outside
individusls who have been appointed as special Government
e-rloyees for the purpese of holding group deliberations on a
s.bject on which the NRC seeks advice, However, an NRC adviscory
coerrittee can also consist of a wmix of full-tinme NRC employees
and individuals who are not full-time NRC ermployees wvorking
together to develop a mutually acceptable position on an issue
trat will result in NRC action (or inaction).

A zmeeting of NRC erployees with representatives of ocutside
parties is not subject to FACA reguirenents if the meeting~-

i. 4s an open public forum in which any attendee is free
to render an individual opinion, provided that the

‘Also see NRC policy statement at 50 Yederal Pegister 4180
(October 11, 1983%), which was {ssued in igplezentation of the
settienent agreenent. '
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meeting is not used by the NRC as & source of consensus
advice or recommendations;

2. involves an exchange of information (es distinguished
fron recommendations or advice on actions to be taken
by the NRC) between the outside parties and NRC
exployees;

- invelves prevision of advice to the outside parties by

NRC erployees;

4. is iritiated by an cutside party for the purpose of
expressing that party’s views to the NRC; er

S. is initisted by a group of outside parties for the
Purpose o©of expressing the group’s view to the NRC,
provided that the agency does not use the group
Tecurrently as a preferred source of advice.

However, a reeting of NRC erployees with representatives of
outside parties for the purpose of working out an agreed position
croan issue that falls within the resporsibilities of the NRC Bay
heve FACA irplications. The more of the feollowing criteria that
are present, the more likely that the FACA applies to such @
reeting:

Sclicite®.cn by the NRC of vpinions of particular
irdividuasls or outside representatives, as cpposed to
Faving & public forum in which anyone is free to render
ar inZividual eopinion.

Ferrel group structure (e.g., chairman designated).

L.}

3. Feetling with the same group more than once.
é. Group deliberations.
5. Likelihood that a de facto consensus will develop.

Fcte that application of the FACA is not dependent on such
factors as the substantive content under discussion, the arount
©f tire aveilable for docltionmuking. or the difficulty of
finding experts in a particular field. There is alsoc no
provision for granting an exemption from application of the FACA.
Hovever, careful planning may pernit a meeting between outside
perties and NRC employees to be structured i{n such a vay as to
aveid the application of the Act. The l1isting (beginning on the
previous page) of peetings not subject to the FACA should be
useful in that regard.
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Jim Fitzgerald is the Assistant General Counsel with supervisory
responsibility over FACA questions. However, telephone inguiries

orn any FACA guestions may be made to Busan Fonner (504-1634) or
John Bzabe (504-1€10).

William C. Parler
Ganeral Counsel
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MEMORANDUM
SUBJECT: Enhancing State Capacity for Environmental Protection
TO Aseiciant Administrators
General “ounse!

inspector General
Associate Administrators
Regional A dministrators

The Task Force or State Capacity, under the leadership of John Wise, has
presenied me with a repoit that recommends a major new emphasis on the working
relationship between EPA and the States. The report recognizes the interdependence
beiween state and federal environmental programs and offers a number of specific
recommendations on how to succeed in carrying out our shared mission. The timing of
thi~ report is most fortunate, because | view strengthened State/EPA relations as one of
m» (op priorities

I commend the Task Force for its excellent work, especially for bringing
representatives from the regions, pro , and states into the process. [ strongly
endorse the principles promoted in this report, and agree with the statement that “we
have reached the beginning of our journey" on this issue. Much good work is
underway across the Agency to build stronger working relationships with the states.
Building on that work, it is now time for EPA and the states to establish a new and
boider framework for impiementing our ever-growing, shared agenda.

There are several important themes in this report I want 10 pursue 25 we develop
the implementation plan' increased state panticipation in Agency policy and priority-
selting processes, measuring progress in environmental terms more than just program
activiues, improving our processes, infrastructure, and delivery systems to support the
state EPA partnership. and making it clear that enhancing state capacity is part of EPA s
jou Ulumately, we need 1o link this work .. the paralle] efforts on local and tribal
capucity

Since the Task Force completed its work, John and Ron Kreizenbeck from
Region X have headed up an Implementation Team which has worked with
representatives from the gask Force and several states to draft an outline for an
implementation plan on state capacity. This outline categorizes the recommendations of
the Task Force and offers a first cut at Ppﬁorides and timing for each recommendation. |
discussed these ideas with the State/EPA Operations Committee on May 12-13. The

?:Q. Printed on Recycwc Pase:



states offered a strong endorsement of the report, and the meeting rrovided a good
forum for a state/EPA dialogue on where we are and how we should proceed.

As an important next step, | need your input and participation in the development
of this draft implementation plan. I have attached a copy of the draft that emerged from

the April 7 meeung with Task Force members and state representatives. | need your
assistance with the following:

First, please review the recommendations and proposed actions in this draft
outline. We need your thoughts on these recommendations, and tangible
proposals from you on how we can advance the plan's objectives in a
meaningful way. | expect that these proposals wall build on the solid work
that s already underway in the program offices and the regions, and will
outline new work you ?nund to start to further stnnithen state capacity.
Your proposals need not spring directly from the Task Force Regoﬂ.
Please feel free 1 go beyond Lﬁe current framework, as long as there is a
clear relationship between your proposed actions and the principles and
desired outcomes contained in the draft plan. Please note where your
office is prerued 10 take a lead role, and suggest a time frame for each
activity. (Please respond by June 4th to Ron Kreizenbeck. State Capacity
implementation Team, H1502, phone 260-2294.)

Second, | ask that you consider how your office can support the ideas in
this report as we conduct the base review and prepare our FY ‘95 budge!
request. The budget develc:gmem process will provide a separste
mechanism for conveying the resource implications of your state capacity
proposals -- both within the base and in terms of new requests.

Under separate cover, ] am establishing & steering commitiee 10 oversee the
completion and execution of this plan. This group will include high level representation
from the states and from program and regional ofgces. The State Capacity
Implementation Team will staff the committee.

.. llook forward o your proposals in response to this draft plan. Our next steps
will be critical 1o our success in improving EPA/state relations and to our success in
implementing our nation's environmen agenda.

Carol M. Browner

Attachment

¢¢:  Robert Sussman
Jonathan Cannon
Kathv Aterno
Deputy Assistant Administrators
Deputy Regional Administrators



Repor’ of ihe
Tesk Forre to Esbance Steie Capscity

“Stirengthening Environmental Management
in the Uniied States”

EXECUTIVE SUMMARY

The concept thet sistesr should hold primary
reaponeibility for the operstion of reguistory and
enforcement program is inherent in most federal
environmental statuies. As e rvesuit, EPA has o
long standing responsilitty = cnhance siala capetily and
w0 iwengthen environmenta! management m the Unsted
States. Much progress hes been made. Todey most siates
siand as compeient environmentsl managers. Yet the

the ststes fail, then EPA fulls.

Thluo(:qci!y‘l'.tl'm'-a'“hm
sfforts (both successes and shorifails), the Task Force
qqd.v&modu‘m&.m
mﬂmm“.-“qnﬁq
would come 1o characierize the suate/EPA relsionship.

The Tack Force focused on four aress, supportad by four
seames comprised of EPA snd stam officialr

|
I
|

The recommendations of the Task Force emvision 3
lomg -termn change procsss, motiveted by comtinweud
recommendstions set forth s policy framework W enhance
state cepacity: specific implementation ections wil!
subsequently give tsngible expression to esch
recommendation. There is no magic solution te building
staie capacity; sathes the Task Force envisions & long hard
journey employing colishorstive process nvolving EPA,
the states, and other interested parties that will firmly
Mﬂh*murﬁnmumﬂmuqqn

Following 1 & sammary of the recommendsuons of for
the states and EPA

1. Framewark aspd Policy

¢ Patablish s new fromework end policy for sieie/EPA

telstions emphasizing flexibility, @ murually supportive
working reistonship, and 8 shared responuibility for
tuccesse

+ initiate » review of the cusrent policy staiements thet set
out the goverming principles for state/EPA relations with
the intent of lzsning & new concise sistement 1 reflect
the new fremework.

- Reswuchme program ove hght practicss o

- Enswe thet program performance i reviewad in terms
dM.v‘.Mm‘u;
. Recogmire both shered end waique BT A and siste
g snv ronments| priorities; mnd
. Provide for peer veview and sell-wssessment of
anvicor meaial sccomplishment

-b-ampkymn'uwb
clesrly dofine EPA's and the gramiee’s fiduclary
mhmumhwt

. 2 Plasaieg ead fategrotiom of
Prisrities

+ Estsblich & joint process with sach state 1o Mentify mnd
defline clear envisonmental goals and 0 syswematicelly
imtegrate faderal and sias priovities.

e wm“-uvumm

théi: jurisdictions to discuss regionsl priorites, siate
priorities, and agree on integraied federsl and siste

priontier;

+ States should be srrive per'' otz in EPAY long serm
planning proceas and he o o serting its sgends

« EPA should devise mechanisms to Include sistes in
seting goals and developing plensung gurdance

« EPA and sieies should msue perodic public reports

detailing stete and federal eaviconmental gosls,

objectives and  priorsies and discussing progress w
mecting them

implement collsborsiive projects ie promote
sate/EPA co mansgement of geographic projects and
o bwmid o eapenence, techmcal exchange, and
mutual trust

Vigorously promote operstionsl efficiency in all
sinte/EPA programs

. Mechanisms to iestituilonslize Stste
Ceapscity

Estsblish a costral comtect in ithe Offica of the
Adminisirsior to guids ané monitor itste capecity
efforts.

Form an EPA sieering comumities om state capecity,
comprised of state end EPA representatives, o advise
and consull on EPA metters that of ect sistes. The
steeting commitise will focus on developing sad
carrying om ea implementation pisn besed on the
recommendations of this repori. The stesring
commities will work closely with the Sime/EPA
Operstions Commities 0 exsure full collsborsuon.

Cosvene a2 comferemce of siates with the sew
Administrstor o review this report, and initisle
contnuing dislogue on stae/EPA relstions.

Strongihan the Sime/EPA Operstions Committes 0
sarve s the primery _rum for s comtinuing dislogus o8
M_Pkm' and reletionships, incheding stete
capecity.

Fioanc isl
the Nationsl Advisory Council for
Policy and Techaology (NACEPT), = sources of
outside sdvice and counse! on major istues facing
sistes and EPA

{over)



« initlste, In cooperstion with program specific etate
essocistions and state and jocsi officiain’ organirations, &
disiogue on meneging the environment resesrching

criticel lsymes, and improving mensgement of
programs.

the exchange of EPA and stete
employees, through both Individual sssignments end

4. Befiding State Capebitity sed Mensgement
jafrastrecisre

. Uu!?h‘tﬂuhs.lw'mhm
umcﬁmmuniqmm.

-!nma-w.dm.lm
dewhm-‘w
processes.

. Mt.“mmduduﬂm
hmth-WMd
sise ond {edevs] programs.

« Brercise manimem flenibility in wegotiating
groms sesisted work plere while respeciing statwiory snd
regulstory suthority. mutsaily sgresd epon swaegies end
sound mansgement praciices. Eapect metual
sccountability for the negotisted terme of the
grant-ssvistad work plen.

employees, including enhancing * -~ wiedge of program
delivery: builing sclentific and iechnical skills; and
assisting stste ond incal governments in developing
jocel, on-gite Limning.

« fnvest in an stere/EPA integrated dots and informetion
portfolio designed to enhance information exchenge

. Continve to provide comsultstion end sssigtance on
environmental mensgement needs, risk ssgesament,
informstion system mansgement, manegement advice
and sssistance, and Total Guality Management.

« Implement programs to improve the scientific and
technical capebility of sate and locsl personnel,
including technology rensfes, research sesistance, e
scientific information.

§ . Pevireamesntsi Filzsuce

. Siste and loca! governments with enironments!

a!wﬁmd-ﬂlmm
program within EPA, snd ot eniveraity besed
hMMCm.muuqm
-n‘mb-hnn--‘ludpvmh
finencing and carrying out thelr environmenial
M&t‘!h“nﬁh.d.uﬂnﬂhyd
mdhﬂmn!ﬁwﬂhm.

6. Granis Aéministretioen

-MuMAmsmMm-n
mmmmhmm
proceeses.

. Cmnmiumvowm.d
m.:-mm-&&wpm.

+ Seck more efficient grant sosrd and manegement
by improving the imtegration of eiate and

federal planning cycies.

7 . Legletative Aciten

. Offer langusge for legisiative inbtitiatives that would
make state capecity building @ primsery mission of the
Agen<y

. Asticulate the current fimits i
Administrative Procedure Act

oppotunities under the

(APA) for incloding

states in the rule makng process, and propose specific
legislative changes o the APA that would sddress EPA

and stete needs.

. Ma'-MtWMM-FPAcmmmhml-m

the sintes under the Feders! Advisory Commitiee Act
(FACA). Propose specific changes to FACA that would
recognire the right of ststes, a2 delegated menagers of
EPA programs, to bé Tonsulted on matters of policy
end mansgement of nationsl environments! programs
without the need to charter formal eadvisory

committees.

« When EPA's bask sietwies a8 reauthorized, seel
amendments thet clarify the roles and responsibilities
dumd"&dmﬁuuwm
relationship between them The atatutes
facilitste multi media funding and rross jurisdictions!

sphic sctivities, and secognize staie and locsl
responsibiiity snd sccountebility

With these recommendetions,

the Task Force has

mhmdhcﬂmzwmnnc&d

mmmman-uuumum

&Wmm«nam

~ May 1993




<

&)

State Capactty implementaion Team
Aprii 21, 1993

NOTE TO THE READER
SUBJECT: Draft Implementation Plan Outline for State Capacity

The attached outline is a developing and dynamic structure for the State Capacity
Lmplementation Plan. 1t is intended as a draft workplan for specific actions the
Agency and the states could take to create a new, collaborative state/EPA
relationship.

This outline groups the recommendations from the Consolidated Task Force Report
and the four Team Reports under 11 general categories. It will be used initially to
capture input from the programs, regions, and states on current and proposed
activities which promote the Agencies siate capadity building agenda. The outline
will then serve as a structure for our discussions on which actions should be taken,
by whom, and when. Both the format and the content of this outline are expected to
change as discussions proceed with representatives from headquarters, regions, and
the states.

The original outline was modified (as flagged) based on an April 7 meeting between
state representatives and the four team leaders from the Task Force. This group
suggested relative priorities and timeframes for each of the recommendations.
These priorites, or the presence or absence of specific recommendations should not
be interpreted as Agency policy or the final implementation plan. The intent of the
outline is merely to help structure the dialogue on how best to support state

capagty

Ron Kreizenbeck, Director
State Capacity Implementation Team
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Ms. Carol Browner

Administrater

V.S, Enviroamental Protection Agency
401 "M" Street, S.W., A-101
Waskiagton, D.C, 20460

RE: State Capacity Development
Dear Ms. Browner:

Oc behalf of state members of the State-EPA Operations Comrittee. we
are pleased to offer the committee s endorsement of EPA's recen:.y
completad State Capecity Tesk Force Report. It is our belief tha:
this document marks 8 fupdamental shift ip historic state/federa)
relstions and we are Jooking forward to workimg with you to
implement tho many excelleot recommendations developed by the task
force. The committee is encoursged to lears that you alsc support
this effort, which reflects the work of many dedicated federal and
state officiels. We hope that you can provide & clesr indication of
Bupport within the sgency $0 that momeztum Qrows to implement this
pew direction of enviroumentsl mecagemest under your leadership.

As you koow, the task force focused on four comp'ex and difficul:
issues: improving state-EPA relations; identifying alternat.ve
financing mechanisms; Dbuilding state capability; and stresmlining
the grapts process. Many specific recommendations in these four
aress were developed and are worthy of prompt implementation.
Generally speaking, both EPA and the states need to commit tc
bullding and maistaizing the ipstitutional mechanisms and manayemer:
infrastructure that wltimately will be needed if we are to he
successful iz the long run.

The accomplishments of the task force are testimony to whe: car be
achieved when states and EPA work in pertoership to address tous:
issues. Throughout, this effort has been cheracterized by mutues.
respect and dynamic exchange of views Detween gstate and EPa
officials. In the next decade. this spirit of collaboration mey he
our most valuable asset 8% we work to promote enhacced environmental
protection.

improving environmentel protection also will regquire our Jong-term
commitmest in three key Areas:
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° establishing a clear vision and measurable environmental goals

$0 that we cap better articulste where we are heading and more
accurately record our progress io protecting humar health and
ecological systems.

. ensuring that states can determine which ipitiatives are most
effective in achieving enviroomental results &nd that they have
gufficient flexibility to adopt inmovative solutions to address
unigue., local priorities; and

® ensuring that states are actively engeged, as eerly eas
possible., in working with EPA ip the development of pational
environmsntsl plans and policy ipitistives

Over the past couple ©f months, we nave worked closely with EPa
State Capecity Implementatioc Tea» to develop 8 prelirminary strateg)
for 4implementing task force recommendations. The implementation
team has done an outstanding 9job of working with states in
developing the draft plan. As part of that effort. the draft
implementation plen identifies several priority izitiastives that we
believe regquire prompt attesticn if we are to move forward with
implementation o©of the task force's recommendations. These
igitiatives imclude new and updated policies regarding ths stete-EFA
relaticoship and oversight practices: eshanced stralegic planning
processes; more prosctive participation by sietes ip regulation,
budget and policy development: more grant flexibility and use of
multi-media grants; fisancing environmental mandates: and overall,
making state capacity devalopment s fundamental compoonent of EPA s
business. We are eager to discuss the priority action items and
final reviev process with you at the committee mesting.

Once we receive your input oo the draft implementation plan it will
be ready for distributicn to all 50 stetes for their review, We
lock forward to continuing our work with EPA on this important issue.

Sincerely,

PH\;‘.._,T"’
\(/' N\

Themas P. Looby ennis Hemme

Director Director
Cffice of Environment Wyoming Department of
Colerade Department of Health Eovircamentel Qualaity

¢c: State-EPA Operations Tommittee Members
EPA-State Capacity Implementation Team




