UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON D C 20088

September 11, 1990

*rnet
CHAIRMAN

The Honorable Morris v, Ldall, Chairman
(ommittee on !nterior and Insular Affai=~s
Lnited States House of Nepresentatives
washington, D, C, 20615

Dear Mr., Chairman:

né appreciate the opportunity to express our views on H.R., B606
and H.h ©446, which relate to the Nuclear Regulatory
Commission's 'MRC's) recently annourced Below Regulatory
Concern (BRC) Policy Statement. This legislation would allow
states, anc¢ rolitical subdivisione of a State in tre case of
H.R., 446, to impose radiation safety ragulations ¢n disposa!
of Jow=level radioactive waste which Ni( has determince¢ does
not require reculation because of ity low health risk. The
Commission believes that the proposed legislation is unwise and
should not be enactea.

A majority of the Commission believes that allowing State or
local government to regulate dispese! of such very low-leve)
radioactive waste will not result in any significant benofit to
the public. The bill could adversely affect certain classes of
‘fcensees that perform activities important to the public
interest, such as hospitale and medica) research facilities, by
enabling States to remove existing exemptions for such wastes
é¢s patient excreta and biohazardous wastes that contain small
quantities cf nuclear materials., The legislation would also
pave the way for an undesirabie patchwork of regulations within
a State or between States, thereby resulting in confusion on
whether an adecuate level of safety is being achieved and
petentially impairing interstate commerce and environmental
protection. My personal views on this matter are more fully
exnlained in my response *o Commiccioner Curtice' viewe nn *he

an e

SRU 7Tolicy Statement, ¢ copy of which is attached.

Moreover, the Commission's BRC Policy Statement does not have
the legal effect of "de-regulating” anything or depriving any
State of any of its existin statutory authority. A new waste
stream would become exempt from present disposal requirements
only if a new regulation were promulgated by NRC to this
effect, With limited exceptions, non-agreement States are
preempted by the Atomic Energy Act from regulating low-level
source, byproduct, and special nuclear materia)l waste from the
standpoint of protection against radiation hazards. This
statutory preemption applies regardless of what NRC may do to
implement its 8RC Policy. Agreement States, which would have
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general authority to regulate for protection against radiation
hazards, would only be preempted from 'mplementing alternative
regulations 1f NRC required adoption of similar or identica)
regulations in the intarest of having uniform Federal
stanagards., NRC plans to make such ‘udgments in the future in
ruiemaking proceedings that will explore fully not only the
health and safety implications of exempting aisposal of the
waste from licensing, but also the need for uniform Federal
radiation protection standarc¢s. States ano other interested
persons can fully participate in any such future rulemaking
proceeding, ang any rules will be subject to judicial review,
Until this process has occurred, we believe that it is
premature to consider legislation to address this issue,.

Finally, even though the Commission's BRC Policy Statement

by 1tself does not exempt anything from 11cons1n?, H.K., 5508
would "revoke" it, Our intent in 1ssuing the policy statement
was to develop & consistent risk-basec exemption policy
applicable to exemptions in a number of areas, These include
the decontamination and decommissioning of licensed facilities,
distribution of consumer products containing smal)l amounts of
racioactivity, and the recycling of slightly contaminated
cquipment and materials., Without such a uniform policy, the
(ommission would continue the current practice of evaluating
exemptions on a case-specific basis. This approach, hcwever,
does not ensure consistent evaluation and control of risks
associated with exempted practices, nor the same high level of
‘ubifc participation or cafety that the Comm‘ssion envisions
will accompany implementation of the BRC policy.

For these reasons, the Commission would urge the Congress not
to enact either bi11, Commissioner Curtiss' separate views are
attached.

sincerely,

Kenneth M, Carr

Enclosures:

1., Separate Views of Comm, Curtiss
on H.R, 5505 & H.R, 5446, With
Enclosure

2. Chrm, Carr's Response to

Comm., Curtiss' Views on
the BRC Policy Statement

¢c: Rep. Don Young
Rep. Nick Rahall




Separate Views of Commissioner Curtiss
on H.R. 5505 and H.R. 5446

-ommissioner Curtiss' views on the issue of whether States should
ce allowed to regulate the disposal of low-level radicactive
vastes that the Commission considers "below regulatory concern"
ire set forth in the Additional Views that he filed when the BRC
folicy Statement was published (copy attached). While the
proposed bills are generally consistent with the view that
commissioner Curtiss has expressed on this subject, he has two
additional comments on the proposed legislation:

First, Commissioner Curtiss does not support section 2 of H.R.
£505, which would nullify the entire BRC Policy Statement. As he
emphasized in his Additional Views, the BRC Policy Statement
"will bring much-needed discipline and technical ccherence to the
patchwork of BRC regulatory decisions that have been rendered to
iate, providing a clearly articulated risk-based approach for
reaching [such) decisions." Legislative nullification of the
Folicy Statement will serve no purpose, other than to remove the
'ery framework that could bring some degree of discipline and
iniformity to decisions that have been rendered in the past and,
ibsent an amendment to the Atomic Energy Act, will in all
iikelihood continue to be rendered in the future. Second,
commissioner Curtiss does not support the language in H.R. 5446
w#hich would confer on political subdivisions of a State the
authority to regulate the disposal of radiocactive materials
adjudged to be BRC by the Commission pursuant to its Policy
Statement. Commissioner Curtiss would limit the exercise of this
authority to States, since it is the States, and not the
political subdivisions thereof, that have been charged with the
responsibility for developing low-level waste disposal sites
«nder the Low-Level Radicactive Waste Policy Act Amendments of
1988,

Enclosure: as stated
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- Additional Views of Commissioner Curtiss

- strongly esdorse gowng forward with a comprehensive
ey that will establish a discaplined and consmstent
ramework withun which the Commussion can define those
pracuces Lhat, {rom the standpount of radiologacal nsk. we
“onmider 1o be below regulatory concern (BRC). The prin-
czpal advantage of such a policy, 1o mmy view, is that 1t will
hming much-needed disapline and techaal coherence to
the pawckwork of BRC decasnions that have
been rendered to date, prowding a clearty articulated.
rnsk-based avproach for reaching deamons an matters
fuch as—(1) the release for unrestncied public use of
lands and structures contamning residual radioactvaty, (2)
the distnbution of consumer products contamng small
amounts of radicactive materal, (3) the disposal of very
‘Ow-level radwactive waste, and (4) the recycling of
sughtly contamuinated equipment and matenals. A coher-
ent, nsk-based policy 1s urgently needed to provide the
‘oundauon for future regulatory actions in each of these
areas. Accordingly, | strongly support this iitiative.

There are cenaun aspects of this policy, however, with
which | must reluctantly disagree. My views on these
matters follow:

Individual Dose Criteria

| support the indmidual dose critena of 10 mullirem per
vear for practices invoiving potential exposurss to lumited
numbers of the public and | muilirem per year for wide-
Spread pracuces that involve potential ¢ osures to large
numbers of the public. Ln view of the potenual for mulu-
ple exposures {rom widespread practices, however, and in
‘he interest of admunistrative {inality, | believe that the
-ommission should establish the |-mullirem critenon as a
final critenon, rather than an interim value.

Collective Dose Criterion

| do not support the establishment of a collectve dose
itenon at a ievel of 1000 person-rem. Thus level is an
order of magnuude hugher than the level recommended
n LAEA Senes No. 89, as well as the level recommended
by most other mternatonal groups. Furthermore, it is an
order of magnuude higher than the 1986 collective dose
to members of the public due to efMuents from all operat-

ing reactors, the most recent year for which figures are
avauable.

A collectrve dose critenion of 1000 person-rem would
mean.lormple.mm.puummwmmtys‘au-
ment, tae were to exempt on the order of
fifteen separate practices with collective doses at or near
the exemption level of 1000 person-rem--not an unrea-
sonable expectauon, given previous practice — we would
nroiect somewhere between S and 10 excess health ef.

AS annuddly. o conswoer this level 1o be unaccepladly

hugh, when viewed in the context of other nsks that we
regulate and m view of the fact that the purpose of this
Policy Statement 1S 10 establish a framework for wentfy-
ing those pracuces that the Commussion consaders 1o be
below regulatory concemn.

Beyond thus, f the collectrve dose critenon is 10 be de-
{ined as the floor 1o ALAR A (as | would propose below |,
a more CONSETVaLIve approach o establishing a collectve
dose critenon 18 warranted in view of the fact that doses
may be truncated in the calculation of collectrve dose and
the collecuve dose criterion may be applied to single
Licensing actons.

For these reasons, | do not support a collective dose
critenon of 1000 person-rem. lnstead, in view of what
appears (10 be the prevailing techrucal view on this matter,
| would endorse a collectrve dose cnitenon of 100 person-
rem.'

ALARA

[ would define the individual and collective jose cnitena
as floors to ALARA.2 Unfortunately, the |'olicy State-
ment is equivocal on this issue, suggestng it one point
that the indmdual and coliective dose aiiteri should be
construed as floors 1o ALARA —

[A]licensee ... would no longer be required
10 apply the ALARA prninaple to reduce
doses further for the exempted practice
provided Lhat it meets the conditions speci-
fied in the regulauon.

but then going on 10 send what [ consider to be a contlict-
ing and confusing message about what the Commussion
expects —

The Commussion 11 no way wishes 1o dis-
courage the voluntary applicauon of adds-
uonal health physics pracuces wiuch may, in
fact, reduce actual doses beiow the BRC cn-
tena or the development of new technolo-
gies to enhance protection 1o the public and
the environment (emphasis added ).

If the Commussion intends to say, as | believe it does n
thus Policy Statement, that those practices that fall within

wrvaive

of posestially exposed members of the pubbc.

! By *foor 0 ALARA." | mean that the petboner and the staf!

are rebeved from the regulaiory obligatoe 1o perform further
\LARA snatvees betow these wewels 1| indmdual domes are |

ni 10 muilirem ang the coilectrve oase 8 . X person-rem



the individual and collective dose critena can be desig-
nated below regulatory concern, it s unclear why the
Commusson would then go on to say that it expects addi-
Lonal steps (0 be Laken (0 keep exposures ALARA. As a
general matter, | do not object to the ALARA concept.
Indeed, ! support the nouon that collective dose and
ALARA analyses should be performed 1 a manner that
§ consistent with basik nauonal and internauonal radia-
Lon protecuon But in the context of a Policy
Statement on Below Regulatory Concern, for the Com-
mision 10 say on the one hand that the mdmdual and
coliecuve dose critena reflect levels below which no regu-
\atory resources should be expended, while at the same
tme encouraging voluntary ALARA efforts to aclueve
lower Joses, sends a confusing regulatory message.® For
the sake of regulatory clanty, | wouid expliaitly idenufy
the ndvidual and collecuve dose critena as floors 10
ALARA

Justification of Practice

On the wssue of justfication of practce, the Policy State-
mentis unclear as Lo when and under what cucumstances
the justificauen of pracuce pninciple would be applied. At
one point, the Policy Statement provides that:

The Commussion believes that justification
deasions involving socal and cultural value
judgments should be made by affected ele-
ments of socety and not the regulatory
agency. Consequently, the Commussion wal)
not consider whether a practice 1s justified
in terms of net socetal benefit.

Al another pownt, the Policy Statement indicates that:

he Commussion may determine on the ba-
518 of nsk esumates and associated uncer-
tainties thai cerwan practces should not be
considered candidates for exemmpuon, such
as the introduction of radidactive matenals
into products to be consumed or used pn-
manly by children.

This bifurcated approach to justification of practice,
whuch appears 10 disunguish practices mvolving children

! 1 am ako concerned that the spprosch 10 ALARA set forth in
the Policy Suaiement appean © be motvaled. 8 part. by &
concer that the Esveronmental Protection Agency may at some
future powot set mare strmgent cnierw for BRC. Of parucuiar
note o he slalement the! ~

Ths (approsch 0 ALARA | & partcularty pertimen:
0 (he area of AECORIMENRS 308 ABd GEOOMENERON-
1ag ... where other federal agemcaes are i the proces
of developeng sandards which mey afiect those re-
ceving excsaptoms.

[n my wew. the ALARA msue shouki be approached with the
shiective of formulating 8 sound and defensible tobey rather

3N WALN AN €ve 1OWRMAS IMVINR 10 ANLKIDA e wWhat molicy BEPA
TIgh! eslablish in Lhe fulure
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from all other practuices, will mevitably lead to confusion.
Moreover, this approach poses the very real potenual
that the Commusuion could, on the wae hand, reject a
pracuce wvolving children (e.g., baby food, paafiers, and
the like) on the ground that the nsk posed by such a
pracuce s 100 high, yet authorze a pracuce directed al
the general public that could, comnadentally, expose an
even greater number of chidren, even though the prac-
uce uself is not specfically directed at children.

In my wiew, this ambiguity should be resolved tn fave of a
clear and unequivocal statement endorsiug the pru.ciple
of justification of practice. While | that the
principle of justification of practice calls upon the Com-
MmusKIon 1o make deasons involving so-called quesuons of
“socaetal value,” that is an insufficient reason, in my view,
to step back from this wadely accepted heaith-physics
principle. Indeed, the Commussion already takes =ch
considerauons into account, either explicatly or imphialy,
1 many of the decimons that it renders.

Accordingly, in view of the central role that the jusufica-
tion of practice pnnaiple has played in health physics
practce, as well as the complexaty and confusion that will
invanably result from the approach set forth w the Poucy
Statement, | would state explicitly in this Policy State-
ment that the Commission retains the prerogauve (o de-
termune that spectfic practices may be unswitable for ex-
empuon, regardiess of risk, documenung such determuna-
Lions on a case-by-case hasis.

Agreement State Compatibility

With one exception, | concur in the general approach that
thus Policy Statement tak :s on the issue of Agreement
State compatibility. The one area where | disagres in.
voives the treatment of matters involving low-level radio-

acuve waste disposal.

As | understand the position of the majonty, the approach
established tn thus Policy Statement, and to be imple-
mented in the context of subsequent rulemaking tnitia-
tives, will be considered a matter of sunct compatbity {or
Agreement State programs. As a consequence, the ap-
proach taken by individual Agreement States on BRC
issue” must be Wentical to the a taken by the
Commusson. | disagree with this approach for the follow-
ing reasons:

When Congress enacted the Low Level Radicactve
Waste Policy Amendments Act of 1985 (LLRWPAA), it
vested in the States the responsibility for developing new
low-level radicactive waste disposal capacity. Indeed. the
Congress recognized at the time that the States were
unxruely equipped to handle this important responsibil-
ity. Accordingly, the States were given & great deal of
lautude m deciding how best to proceed with the develop-
ment, constroction, and operation of new low-ieve! wust

-
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recognuzed Lhat some States ray decde 1o construct fa-
aliues that, {rom a technical standpoint, go beyond the
requirements esiablished m 10 CFR Part 61 for shallow
\and bunal lacliues: for thus reason, Congress directed
the NRC 10 develop guidance on alternatves (o the shal-
low land bunal approach reflected in Pan 61 (see Sec-
uon 8 of P.L. 99-240). Simularty, should a State deade to
require radicactive wastes oeyond those defined by the
NRC as Class A, B, and C wastes 10 be disposed of in a
regonal dusposal facility, the Act permuts the States that
opuon as well (see Secton 3(2X2) of P.L. 99-240)¢ In
short, the LLRWPAA grants States a great deal of lau-
tude in decading what kind of faclity 10 buld and what
types of waste will be disposed of in that facility, so long
as—(1) the facility complies with the requurements of
10 CFR Part 61 and (2) the State provides disposal capac-
ity for Class A, B, and C wastes.

LI one wnterprets the LLRWPAA in this manner, as [ do,
then in my judgrment it s consisient with thus general
approach to conclude that thus Policy Statement (and the
subsequent rulemaking tuuauves implemenung the Pol-
icy Statement) should not be considered matters of com-
patibility. The result of such an approach would be that
indmdual States would be allowed the option of deciding
whether low-ievel wasies designated BRC by the Com-
mission under thus Policy Statement should nevertheless
be disposed of in a licensed low-level radicacuve waste
disposal facility.

The argument, as | understand it, that 1s advanced in
support of the approach taken in the Policy Statement —
that the Commussion's position on BRC shouid be & mat-
ter of compatibility — 18 that States should be foreclosed
from departung in any way from the approach established
by the Commussion. To take the most visible and contro-
versial exampie that has ansen to date, this would lead to
the result that a State could not require that ! Yw-level
waste streams designated BRC by the Commussios; never-
theless be disposed of in a licensed low-level radioactive
waste cusposal facility

| am not aware of any public health and safety rationale
mvoiving iow-|evel waste disposal that has been advanced
as a bamis for the NRC to inmst that the Commussion's
posiuon on BRC should be a martter of compatibility for
Ag-eement States. One hears the anecdotal information
about redoang exposures to truck drivers by allowing
BRC waste streams 10 be disposed of in local landfills,

* Indeed, the Commmmon dal 8ot obrect when the Rocky Moun-
i campect proposed 10 dispase of radmm wasie w e Rocky
Motmtan compact me.

rather than requuring such waste L0 be transporied across
the country 10 a ucensed low-level waste disposal faciity
LI examples such as this consutute the bass for declanng
that a health and safety concern exisis such that the Com-
russon showid. w turn, prohibit a State {rom requinng
such waste 1o be disposed of in a licensed low-level waste
dusposal facility, then a more discaplned and persuasive
presentation of the argument s needed. To date, | have
yet to see such a case.® In the absence of a health and

safety concern, it i incongroous, i my judgment, 1o say
that the nsk from a perucular waste stream can be o

insignificant as o be *“below [NRC's) regulatory con-
cern,” but at the same time nmst that we nevertheless
have a sufficent interest to dictate how a State might
otherwise wish to handle that waste stream.*

For the foregoing reasons, | would not treat the Federal
policy on below regulatory concern. as set forth in this
Policy Statement and subsequent rulemakngs, as a mat-
ter of compaubility for Agreement States when it comes
(0 1ssues ivoiving commercial low-level radioactive waste

disposal.

* Thus kind of mnformauon well be 2 part of the wasie stream
peuuon (hat the sucicar )3 are reponedly prepanag for
MUnluﬂmh?dmumn

» filed. But 8t the pount, | have

¢ The argumen! has boes made Lhat peruuiung sates the ophion of
requiring BRC waste streams 10 be dsposed of i | how-
m‘m d=u -”h o g
and an WIPect 00 L COMPECURE Process
| ndeed, the sppears 10 ba vz bees aoe of the principal
advanced 10 the Commmman's 1986 Poley Statement on BRC
wherein (e Commmuon expresed Lhe view (Ra( lOw-seve! wasie
tor woulkd “be competmg for space m the (LLW
?udhlﬂ.’w“b RALOD-
'--.h-c'uug-m.onw

hass and that 11 remams equetabie. * |1 was @ part for (hs reason
'l:llh.lc—Mblhl’“ -~ S:n-n.-gxn

ture “Ir grasung petiuons u
mmdmwhm's.:n'ﬂdnhmm
€1 Fed Reg M0839 30840 (August 29 195611 Whatever men
Lhal spproece nnuuu-.m-:-muu
two reasoms (1) has vested staies with mh-y
for developng aad dmpoma for wasie
and, 0 e of thes. decy u-uu':o-ﬁw
ing decamons about whether States preder 10 requare waste
streams ©© be of in bosmsed low-ievel wase @tes rather
(han samtary are best left 10 the mcvidenl States. (2)
There » as abuadance of daposal capacty ander 18l
the uhmhﬁmhm':r ,

dmposal capactty o appean relevan

gﬁ.h“hn&y“_mw
despose of radeem waste 1 1% regonsl disposal kit seems 10
suggest that the of preserving hmuted disposal capeaty
for the dmposal of racsoactive wasiz B 80t the drmng
conmderaticom.
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Chairman Carr’s Response to Commissioner Curtiss’ Views on the BRC Policy
Statement

i am proud of the Comumussion s accornplushment o
compleung a comprehensive Below Regulatory Concern
nolicy statement. [ appreciate Commussioner Curtiss’ en-
‘husiasm and strong support for the poly. Commussion
Jeliberation of such views has helped to forge a compre-
hensive nsk framework for ensuring that the public is
protected at a consistent level of safety from exisung and
future exemptions and releases of radioactive matenals Lo
the generai environment. The framework should also be
helpful in allowing NRC, States, and the public to focus
resourcss on reducing the more sigruficant risks under
NRC's jurisdiction. [ offer the followng response to
Commussioner Curtiss’ thoughtful views in the spunt of
the constructive process that has culminated in the BRC
policy.

As with many of the ssues that the Commussion
Jeals with, there were very few nght and wrong solutions
10 the 1ssues associated with the BRC policy. The Com-
muission reached its decisions on the polcy by selecung
preferred solutions from among a spectrum of possible
policy options. These decisions were made based on the
Commiussion's technical analysis of the issues assocuated
~th regulawry exempuons, legal interpretation of gov-
erning legistation, and regulatory expenence in approving
exemptions since the birth of cvilian uses of nuclear
materials in the 1950's. | believe Commussioner Curtiss’

ews on selectec issues constitute part of the continuous
spectrum of policy opuons. However, for the reasons
articulated below, | affirm the Comrnission's decision to
Jpprove the policy statement in its present form and
reject the difening views put forth by Commussioner Cut-
LSS,

Commussioner Curuss clearly endorses the policy
nd the concept of establishing a comprehensive frame-
AUEK 00 maKking decisions on regulalory cxempuons.
However, he takes issue with five elements of the policy:
(1) the intenim nature of the 1-mullirem-per-year critenon
for practices with widespread distribution, (2) selection of
the 1000-person-rem-per-year critenon for collective
dose, (3) the manner in which the Commission views the
BRC critena as a “floor” to ALARA, (4) omission of the
principle of justification of practice, and (5) making BRC
rules an item of compatibility for Agreement State pro-
srams. [hese issues were tully considered by the Commus-
sion and the NRC staff in the course of developing the
BRC policy. Indeed, Commussioner Curtiss voted in Sep-
tember 1989 to approve the BRC policy, the essence of
which s preserved in the final BRC policy in today's
notice.

Interun Individual Dose Criterion

On the first ssue, Commussioner Curtiss would pre-
fer to establish the |-mulilrem-per-vear critenon as a linal
cnitenon, rather than an wterun value.

As stated in the BRC policy, the Commussion 15
establishing the |-mullirem-per-year critenon as an n-
terim value untul after it develops more expenence with
the potentiai for individual exposures from multiple |-
censed and exempted practices. The widespread practices
10 which this cnitenon applies are pnmanly consumer
products, which could invoive very small doses 10 larpe
numbers of people. The |-mulirem critenon was selected
specifically t0 address the possibuity that members of the
~ublic may be exposed to several exempted practices.

Simply put, exposure of an individual to a handful of
cxempted practices could result in annual doses close to
100 mulirem  each pracuce were allotted individual
doses up to 10 rullirem per year. This 1s highly improb-
able given the Commussion's plans 10 closely monitor any
overlap of exposed poprlaucns from exempted practices
as well as the aggregate dose to the public from exemp-
tions. Nevertheless, NRC does not presently know how
many exemption requests will be submitted by the public,
how many wiil be approved, and what types of doses will
be associated with the exemptions. lf few exemptions are
requested and granted, the probability of multiple expo-
sures from exempted and licensed practices exceedung a
substantial fraction of 100 mullirem per year is consider-
ably reduced. Therefore, the |-millirem-per-year crite.
non may be 100 restricuve and the regulatory resources
assucaated with its implementauon may be better spent Lo
control more significant nsks. Consequently, the 1-mu.
lirem-per.year crnitenon was selected as an intenm indi-
vidual dose catenon L ensure that the sum of all expo-
sures to an individuai from exempted practices does not
exceed a substanual fraction of 100 millirem per
This critenon will remain an intenim value until after the
Commussion gains expenence with tlL.e potential for mul-
tiple exposures to exempted and licensed actmties.

The initial rulemakings to implement the policy,
particularly in the area of consumer product exemptions,
should provide valuable insights into the validity and ap-
proprateness of the l-mulirem critenon wn terms of s
need Lo protect the public against muluiple exposures o
nuciear matenals. Although I agree with Commussioner
Curtiss that a final criterion would be desirabie from the
standpoint of “admunistrative finality,” it wouid be prema-
ture to establish the 1-millirern critenion as a final cnite-
non untd ~Ster the Commussion gains more expenence
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with exempuons of practices with widespread distnbu-
ton

Collective Dose Criterion

Commussioner Curuss would have preferred (o
adopt a collective dose critenon of 100 person-rem/year
because of his view that thus value s more consistent with
the prevalent technical view on this matter.

For the reasons discussed beiow, | believe that a
collecuve dose cntenon of 1000 person-rem/year is more
consistent with the prevalent technical view on Lhis mat-
ter and provides a sounder regulatory basis for making
exempuon decwions. The Commussion considered two
{undamental questions associated with the collective dose
critenon: (1) is there a need for a collective dose critenon
and. d so. (2) what should the value of that critenon be’

™he Commission initially questioned the very need
lor a collective dose cnitenon for the types of pracuces
that would be considered as potential candidates for ex-
empuon. This questioning was based on a number ol
factors that indicated that the Commussion may not need
1o consider collective dose in making exemption deci-
sions. These factors included:

I. There 1s considerable uncertainty associated with
the validity of risk estimates based on projections of col-
lecuive doses composed of small 10 very small doses to
large numbers of people.

2. The individual dose criteria of 1 and 10 mulirem
per vear, coupled with the other provisions of the policy
(€.§., broad definttion of practice ), should ensure a consis-
tent and adequate level of protection of members of the
nublic from all exempted and licensed praclices.

3. Although coliective dose has been considered in
valuating environmental impacts and in assessing the
effectiveness of licensee ALLARA programs, NRC's regu-
latory program has not traditionally placed specific con-
truints on collective doses associated with regulated ac-
UVILIES.

4. Based on comnents submutted to the Commus-
s0on on its proposed BRC policy, incinding comments
presented by the Health Phymcs Society, the prevailing
technical view adoption of a collective dose crite-
non i the BRC policy.

Despite these considerations, the Commisaion also
recognized the benefit of a collective dose cnitenon in
limiung the total population Gose -assocsted with ex-
emmed practices and in evainating cnvironmental im-
pact. . ad the effectiveness of ALARA programs. Conse-
quently, *he Commission decaded to establish a collective
dose criterion. <8 # part of the BRC policy, provided that it
vas hased on vaua smentific analvsts and that it did not

constrain decisions on exempuions without an adequale
health and safety or environmental basis.

Based on these provisions, the Commussion selected
the value of 1000 person-rem/year as a level of collective
Jdose that ensures less than one heaith effect per pracuce.
[n selecung thus value, the Commussion relied on contem-
porary recommendations ol expert nauonal and wnierna-
tional bodies. These included the 1988 conclusions of the
United Nauons Scientific Committee on the Effects of
Atomic Radiation (UNSCEAR) that collective dose cal-
culations only provide reasonable esumaies of heaith
nisks if the collective dose 1 at least of the order of 10,000

~rem. This value 1s an order of magnitude greater
than the value of the collecuve dose critenon selected by
the Commussion. UNSCEAR also stated that the most
likely outcome of collective doses on the order of a few
hundred person-rem 1§ zero deaths.

The Commussion also considered the magnitucies of
collective goses associated with practices, primaruy con-
sumer products, that have already been exempted by the
Commussion. This was done (10 provide a benchmark for
the value of the collective dose critenon based on histon-
cal decisions that the public found acceptable. The Com-
mussion found that the magnitudes of the collective doses
for these exempted practices fell in the range of the 1000
person-rem/year dose. Speafic examples include 1200
person-rem/year {rom waiches whose dials are adorned
with paint containing tritium, 800 person-rem/year from
smoke detectors containing radioactive matenals, an¢
8600 person-rem/year from gas mantles for lanterns that
contain thonum (NCRP Report No. 95).

In addition, the Commussion considered the magn:-
tude of collective doses assocated with licensed activities.
such as discharge of effluents from nuclear power plants
The Comnussion estacishen 4] ARA design objecuve:
for effluent treatment systems for power plan:s in Ap
pendix I to 10 CFR Part 50. The Commussion noted that
the dose values established in the demign objectves art
generally consisteny with a collective dose <nitenon with ¢
magnitude of 1000 person-rem/vear. However, the Cum
MISSION als0 recognized Liat ucensees have periormed
better than required in accordance with Appendix | br
reducing estimated coliectve doses from reactor plan
effluents to 110 person-rem per year in 1986, which 1s the
most recent year for which the data have been completel
assessed (see NUREG/CR-2850, Vol. 8).

Finally, the Commission and its staff are on'v begin
ning to evaluate specific detaus of how the ERC pouc
will be implemented through subsequent rulemaking
and licensing decasions. Even at this proliminary stage
the Commission has identified substantive implementat
ion issues pertaining to the application of the collectiv
dose critenon. For exampie, a: issue has been identifiex
regarding how the collect:ve dose critenon would be ap
plied in making decisions about appropriate levels o



cieanup for conlanunated sites. Specfically, does the col-
lecuive dose cnitenon apply genencally 1o the pracuce of
decommussionung or would it be applied on a site-specific
hasis? Sumularty, how should the collective dose critenon
be applied in ca.es where nuciear operations have con-
lamunated groundwater resources that could potenually
supply municipal drinking water systems’ Resolution of
the ' and other issues could cause the Comrmussion 10
revise its selection of the magnutude of the collective dose
cnitenon through future rulermakings and development of
genenc guidance. However, based on the technical infor-
mauon and recommendations currently before the Com-
mussion, 1000 person-rem/year appears to be an appro-
priate magnitude for the collective dose critenon.

For all of these reasons, the Commussion established
A collecuve dose cntenon of 1000 person-rem/vear for
each practice.

ALARA

Commussioner Curtiss would prefer to define the
ndividual and collective dose cntena as “floors” 1o
ALARA, that s, that the regulated commurnuty and NRC
are relieved from the regulatory obligation to perform
further ALARA analyses below these levels i individual
doses are | mullirern/ 10 mullirem and the coilective dose s
100 person-rem. Speaifically, Commussioner Curtiss be-
lieves that the BRC policy sends a confusing message by
encouragung voluntary efforts 1o achieve doses below the
BRC critera.

[n responding to Commussioner Curtiss’ view on this
ssue, it is important to begin from the definition of the
term ALARA. ALARA s the regulatory concept that
radiation exposures and effluents should be reduced as
OW as 15 reasonably achievable taking into account the
state of technology, and the economucs of iruprovements
in relation to the benefits to public health and safety and
other societal and socoeconomic considerations, and in
relauon to the utilzation of atomic energy in the public
interest (10 CFR 20.1(¢)). The ALARA concept is one of
ne lungamental tenets of raguauon protection and has
been a keystone in NRC's regulatory framework. Public
comments on the proposed BRC policy statement and on
proposed revisons to 10 CFR Part 20 the Commus-
sion to define “Noors” to ALARA or thresholds below
which NRC would not require further reductions in doses
or effluents.

e Commussion responded 10 these comments in
the policy by stating that *. . . a licensee using the exemp-
ton would no longer be required to apply the ALARA
principle to reduce doses further for the exem prac-
uce provided that it meets the conditions ified in the
regulation” estgblished for a particular exempuon. In
other words. the BRC cnitena and unplementing regula-
tions will pronde “floors” to ALARA for the exempted

el
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practuce. In this regard. | agree with Commussioner ( ur-
1iss because the truncauon of further efforts to reduce
doses 15 one of the pnncipal regulatory motivations (or
establishung the BRC policy.

However, | disagree with the rest of Commussioner
Curtss' view on this issue. It would be mappropnate to
tell the regulated community that they cannot reduce
doses below the BRC cnitena. In short, although we wil
not require licensees 0 reduce doses further, we do not
want to discourage thew efforts 1o do so either. This would
be tantzmount 10 telling a licensee how 10 operate his or
her business regardiess of whether any health or safety
issues are involved. Such a direction would be inappropn-
ate because 1t clearly falls outside of the health and safety
focus of the NRC.

In formulating the BRC policv, the Commussion rec-
enized that new technologies beng developed today
promise t0 reduce doses, and therefore nsks, at lower
costs than present technologies. [ndeed. techniological
and cost considerauons are explicitly recognized in the
Jefinition and application of the term “ALARA." Thus, |
believe 1t would be nappropnate to tell licensees that
they cannot implement new technologies and health
physics practices to further reduce doses  they want 10.

Justification of Practice

Commussioner Curuiss would prefer to endorse the
princple of jusuficauon of pracuice (1.e., whether the
potential impacts of a practice are justified in terms of net
societal benefits) and retain the prerogative Lo reject ap-
plications for exemptions regardless of the nsk they pose.

| disagree with Commussioner Curtis’ view on this
matter because it puts the Commussion 1n a position of
maKking QeCisiONns 1N areas outside the normal arena ol 1l
experuse, where the agency would be especally vulner-
able, perhaps justifiably so, to cnucism. Consstent with
the mission of the NRC, the Comrussion should base its
judgments on an explicit. objective. and rational consid-
eration of the nhealth, safety, and environmental risks

ssociatea walth practces, rather than on what

would perceive as personal preterences of the Commis-
sioners. Such an approach fosters long-term stabuity in
regulatory deasonmaking on potential exempuons.

Decsions on justification of practice involve social
and cultural considerations that fall outside the Commus-
sion’s primary focus and expertise for ensunng adequate
protection of the public heaith and safety from the use o
nuclear matenals. Such decisions should be made by af-
fected elements of society, such as residents near a con-
tamunated site, potential customers, suppliers, and other
members of the general public, rather than NRC. | be-
lieve that this position 15 consistent with regulatory prac-
tices of other Government agencies that generally do not
regulate on the basis of whether a parucular practice is
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Justiied in terms of net societal benefit. For exampie, to
the best of my knowledge, the Environmental Protection
Agency does not guesuon whether the generatuon of haz-
ardous wastes 1s justified in terms of net soaetal benefit,
cven though “he agency promotes the mununization and
clrmunauon of such wastes Lo reduce nsks.

[ believe that Commussioner Curuss musinterprets
the BRC policy when he claums that it embodies a bifur-
cated approach on the principle of justificauon of prac-
tice. As clearly indicated in the policy, the Commission
may determine that certain practices should not be con
sidered candidates for exemption on the basis of ns«
estumates or associated uncertainties. Rejection of suh
an application should be based on the risks posed by ‘he
practice, rather than whether *he practice s justified in
terms of net socetal benetit. The types of concetas he
raises about nsks to children and the general public would
be crnitcally evaluated by the Commussion in rulemakings
10 determine whether parucular pracuces should be ex-
empted. Therefore, ! believe that the Commussion has
established an appropnate BRC policy that does not con-
sider whether a proposed practice 1s justified in terms of
societal benefit,

Agreement State Compatibility

Commussioner Curtiss also disagrees wath the Com-
MISSIOn majonty view on the need for uniformity between
basic radiation protection standards established by NRC
and Agreement States. He indicates that he would not
treat the Comrussion's policy on below regulatory con-
cern as a matter of compatibility for Agreement States
with respect to disposal of commercial low-level radioac-
tive waste. He reaches this conclusion in part because he
reads the Low-Level Radinactive Waste Policy Amend-
ments Act of 1985 as giving States a great deal of lautude
in decding how to proceed with the development, con-
struction, and operation of new low--level waste disposal
faclities. Drawang upon thus interpretation, he concludes
that individual States should be aliowed the of
decrdine whether low-level waste desipriated BRC should
ve disposed of in a licensed low-level radioacuve waste

disposal facility.

This policy statement in and of itself does not make
any compatibility determunations; as indicated in the
staternent, compatibility issues will be addressed in the
context of individual as they occur. But |
helieve it is important to respond to Commissioner Cur-
1185 On Lhis issue tn two respects. First, [ do not read the
Low-Level Radioactive Waste Policy Amendments Act as
pving the States parucular laticude let alone specific
authonty in the ares of waste to establish radiation stan-
dards different from those of the Commission. Second, [
do not believe that the issue of BRC for waste disposs!
can easily be divorced from BRC in other areas such as
decommissioning.

The Low-Level Radicacuve Waste Policy Amengd-
ments Act did not change the regulatory framework ap-
plicable to Atomic Energy Act matenals. On the contrary,

the Act speafically recognized the importance of that
{ramework by including provisions such as the following:

Sec. 4b) . . . (3) EFFECT OF COMPACTS ON
FEDERAL LAW . —Nothing contained in this Act
Or any compact may be construed to confer any new
authority on any compact commission or State —

“(A) to regulate the packaging, generauon,
treatment, storage, disposal, or transporta-
tion of low-l2vel radioactive waste in 2 man-
ner incompatible with the regulations of the
Nuclear Regulatory Commussion ...,

“(B) 1o regulate health, safety, or environ-
mental hazards from source matenal,

byproduct maierial, or special nuclear ma-
teral;

“(4) FEDERAL AUTHORITY.—Except as ex-
pressly provided in this Act nothing contained in this
Act or any compact may be construed to limit the
applicability of any Federal law or 10 dumunish or
otherwise impair the junsdiction of any Federal
agency, ..

Unlike the Uraniurn Mill Tailings Radiation Control
Act of 1978, as amended, the Low-Level Radiocacuve
Waste Policy Act, as amended, does not authorize States
10 establush more sinngent standards. The Act also spe-
afically directed the Con.mission to establish standards
for exempting speafic radicactive waste streams {rom
regulauon due to the presence of radwonucudes v such
wasie streams in sufficiently low concentrations or quan-
tities as 1o be below regulatory concern. I, in response to
a request to exempt 2 specific waste stream, the Commus-
sion determines that regulation of a radicactive waste
siream 8 not necessary to protect the public health and
safety, the Commussion s Juected Lo take the necessary
steps Lo exempt the disposal of such radioactive matenal
from regulstion by the Commussion. Thus, the Act did
not, uuym.mtmmmwme States
to determine which waste sireams were of regulatory
concern. Rather, it reaffirmed the existing roles of the
NRC and the States o determining standards
for low-level waste and spec fically the Commus-
sion's authonity in this regard as including designaung
waste streams which are below regulatory concern.

The respective roles of the Coumission and the
States with respect to the licensing and regulation of
Atomic Energy ‘Act maienals, including the disposal of
low-level radioactive waste recerved from other persons,
are governed by the provisions of Section 274 of the



Atomic Energy Act of 1954, as amended. Absent the
execution of a Section 274b Agreement with the NRC, &
State 1s preempted by Federal law from exerasing reguls-
Lory authonty over the radiological hazards of these mate-
rials. The Commussion s authorzed to enter into an
agreement with a State only vpon a finding that the S.ate
program with the Commussion's program
for regulatuon of radioactive matenals and adequate to
protezt the public health and safety. Section 274d.(2).
The legislative hustory of Section 274 stresses throughout
the importance of and the need for contmuing compat-
bility between Federul and State iegulatory programs. In
comments on the leg the Jont Commuattee on
Atomic Energy (JCAE) stated that

£ The Jont Commuttee believes it important 1o
emphasize that the radiation standards adopted
by States under the agreements of thus bill should
either be identical or compatibie with those of
the Federal Government. For this reasou the
comruittee removed the language ‘1o the extent
feasible’ in subsection g. of the ongnal AEC bl
considered at heanngs from May 19 to 22, 1959,
The commuttee recognizes the importance of the
testimony before it by numerous witnesses of the
dangers of ) overlapping and inconsis-
tent standards in different junsdictions, 10 the
hindrance of industry and jeopardy of public
safety,

Sen. Rept. No. 870, September 1, 1959, 86th Cong., Ist.
Sess.
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The potenual problems from conflcung standards
entified by the JCAE in 1959 are fully apparent in the
context of BRC and demonstrate why the scope of com-
patibility findings t0 be made by the NRC cannot be
drawn to exclude low-level radioactve waste disposal.
For instance, the Commussion mtends to use the rsk
critena dentified in the policy statement to establish
decor.mussionung criteria, that s the level at which a
formerty licensed site may be reieased for unrestncted
use. If the States are permitted to requare that low-level
waste streams designated BRC by the Commussion be
Jdispoced of in a low-level waste facility, it could result in a
site th one state being released for unrestrcted use, whie
soul or materials in an adjacent State at that level would be
required to be confined in a low-level waste facility. If a
patchwork of disposal criteria were to develop, it would be
virtually impossible to establish decommussoning funding
requirementis that would be adequate to assure that all
licensed faciliies will set aside sufficent funds over the
life of a faculity to pay for decommussionung. The resulting
confusion from these conflicting standards could well re-
sult ip delays in adequate de umusmionung of contam-
nated sites and vortainly ‘v - - cessary concern on the
part of the public. | cons selieve that reserving 10
the NRC the authorityt: . ush basc radiation protec-
uon standards, including <oignaung which waste streams
are below regulatory concern, s fully justefied to ensure
an adequate, uniform and consistent level of protection of
the public health, safety and the environment.



