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Cite as 15 NRC 673 (1982)

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISS!IONERS:

Nunzio J. Palladino, Chairman
Victor Gllinsky
John F. Ahearne
Thomas M. Roberts

in the Matter of Docket Nos. 50-275 OL
50-323 OL
(SECURITY)

PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear
Power Plant, Units 1 and 2) April 22, 1982

The Commission denies two petitions for review of an Appeal Board
decision (ALAB-653 (Restricted), 14 NRC 629 (1981)), in this operating
license proceeding concerning the physical security plan for this facility
The Commission also decides it will not, contrary to earlier indication
(CLI-81-22, 14 NRC 598, 600 (1981)), undertake review of the Appeal
Board's interpretation of the word “several™ as used in 10 CFR
73.1(a)(1)(i) describing a design basis threat; the Commission states its
belief that the design basis threat shouid nonetheless be reevaluated, and
announces that it will handle such reevaluation generically

ORDER

On September 9, 1981 the Atomic Safety and Licensing Appeal Board
held in ALAB-653 (RESTRICTED) that the physical security plan for the
Diablo Canyon Nuclear Power Plant conformed to the applicable provi-
sions of the Atomic Energy Act of 1954, as amended, and the Commis-
sion’s reguiations. Governor Edmund Brown and San Luis Obispo Mothers
For Peace filed petitions for review with the Commission, setting forth
numerous allegations of Appeal Board error. The Commission, upon exam-

ining the pleadings and the Appeal Board opinion, has denied the petitions
for review




However, one issue, the Appeal Board's interpretation of the word
“several” as used in the design basis threat of 10 CFR 73.1(a)(1)(i),
merits further comment. In its earlier decision reviewing the Appeal
Board's decision authorizing issuance of a fuel loading and low power
testing license for Diablo Canyon, the Commission stated that it “does not
necessarily agree with the Board's conclusion regarding the definition of
the word ‘several’ found in 10 CFR 73.1(a){1)(i). The Commission will
provide guidance on this matter at a later date.” In the Matter of Pacific
Gas and Electric Company (Diablo Canyon Nuclear Power Plant, Units |
and 2), CLI-81-22, 14 NRC 598, 600 (1981). After further examining this
matter, the Commission has decided that this issue does not warrant
Commission review within the context of this proceeding.

Nonetheless, in its Statement of Considerations accompanying the adop-
tion of Section 73.1(a)(1), the Commission stated that “the kind and
degree of threat and the vulnerabilities to such threats will continue to be
reviewed by the Commission. Should such reviews show changes that
would dictate different levels of protection the Commission would consider
changes to meet the changed conditions.” 42 Fed. Reg. 10836 (February
24, 1977). Five years have eclapsed since the adoption of Section
73.1(a)(1)(i), and the Commission believes that the design basis threat
should be reevaluated. The Commission will handle this reevaluation ge-
nerically.

The separate views of Commissioner Gilinsky and additional views of
Commissioners Ahearne and Roberts are attached.

it is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.
this 22nd day of April, 1982.

SEPARATE VIEWS OF COMMISSIONER GILINSKY

I would affirm the Appeal Board’s conclusion that the Diablo Canyon
physical security plan is adequate. However, | would reverse the Appeal
Board's interpretation of the term “several”. When the Commission, on
which 1 sat, adopted the rule requiring facilities to be capable of defending
against “several” armed attackers, it did not intend to limit the threat to
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some fixed number, as the staff and Board apparently think, but instead
intended the word to mean what it plainly means: “more than two but
fewer than many”.

The Commission deliberately chose not to require that a system be capable
of defending only against a specific number of attackers precisely because
the Commission intended that the security systeni be relatively insensitive
to minor changes in the number of attackers. This is a terribly important
point which has been entirely overlooked in this proceeding, and of which
the Appeal Board seems unaware. This extra margin of security would be
lost if the Commission were to endorse the Board's interpretation. For-
tunately, it appears that a majority of the Commission does not support
such an interpretation.

I would ask the stafl to explain its reasons for selecting the number of
armed responders required at licensed sites and its present views on the
number of armed responders which should se required.

ADDITIONAL VIEWS OF COMMISSIONERS AHEARNE AND ROBERTS

Commissioner Gilinsky's opinion may be read as indicating the Commis-
sion denied review because it was convinced beyond doubt that (1) the
Appeal Board correctly characterized the Commission’s intent 1n using the
term “several™ and (2) its interpretation is the correct approach.

A more accurate statement of our basis for declining review is that the
Appeal Board decision is reasonable, there is no real question about
adequacy of the physical security plen in this case, and the questions we
believe should be addressed are more appropriately discussed in a generic
context. The Commission has agreed to do so.
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Cite as 15 NRC 677 (1982) ALAB-672

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Christine N. Koh!

in the Matter or Docket Nos. 50-488 OL
50-499 OL

HOUSTON LIGHTING & POWER
COMPANY, eof al.
(South Texas Project, Units 1
and 2) April 21, 1982

The Appeal Board issues a memorandum explicating the reasons for its
unpublished order (April 15, 1982) requiring that another member of the
Licensing Board panel be designated to replace a technical member of the
Licensing Board in this operating license proceeding.

RULES OF PRACTICE: DISQUALIFICATION

A pariy leveling a charge as serious as that of bias against a licensing
board or its members has a manifest obligation to be most particular in
establishing the foundation for the charge. Duquesne Light Co. (Beaver
Valley Power Station, Units 1 and 2), ALAB-172, 7 AEC 42, 43 (1974).

RULES OF PRACTICE: MOTIONS (DISQUALIFICATION)

An express and ironclad requirement of 10 CFR 2.704(c) is that recusal
motions “be supported by affidavits setting forth the alleged grounds for
disqualification.” Beaver Valley, supra, 7 AEC at 43 fn. 2; Dairyland
Power Cooperative (LaCrosse Boiling Water Reactor), ALAB-497, 8 NRC
312, 313-14 (1978). The movant must refrain from sweeping and
unsubstantiated assertions.
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RULES OF PRACTICE: DISQUALIFICATION

An administrative trier of fact is subject to disqualification for the
appearance of bias or prejudgment of the factual issues as well as for
actual bias or prejudgment. Consumers Power Co. (Midland Plant, Units |
and 2), ALAB-101, 6 AEC 60, 64-65 (1973).

RULES OF PRACTICE: DISQUALIFICATION

A motion seeking the recusal of a member of the Commission or of an
appeal board from further participation in an adjudicatory proceeding is to
be determined by that individual rather than by the full Commission or
board. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), CLI-80-6, 11 NRC 411 (1980) (Commissioner); id.,
CLI-80-9, 11 NRC 436, 437 (1980) (Appeal Board member).

APPEARANCES

Mr. Lanny Sinkin, Austin, Texas, for the intervenor, Citizens
Concerned About Nuclear Power.

Messrs. Jack R. Newman, Maurice Axelrad and Alvin H.
Gutterman, Washington, D.C., and Finis E. Cowan and Thomas
B. Hudson, Jr.. Houston, Texas, for the applicants, Houston
Lighting & Power Company, et al.

Mr. Jay M. Gutierrez for the Nuclear Regulatory Commission
staff.

MEMORANDUM

On March 9. 1982, intervenor Citizens Concerned About Nuclear
Power (CCANP) filed a motion under 10 CFR 2.704(c) calling upon
Administrative Judge Ernest E. Hill to recuse himself from further service
on the Licensing Board for this operating license proceeding now in
progress. Subsequently, as required by Section 2.704(¢), two affidavits
were submitted in support of the motion. Broadly speaking, the motion and
affidavits asserted that, during the course of the proceeding to date, on
several occasions and in different ways Judge Hili had manifested a lack
of impartiality — indeed, an open hostility toward CCANP, a self-avowed
“anti-nuclear organization™

Both the applicants and the NRC staff filed oppositions to the motion.
Thereafter, on April 13, the other two members of the Licensing Board
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issued an unpublished memorandum and order. Observing that Judge Hill
had declined to recuse himself for reasons set forth in an accompanying
separate statement, the quorum memorandum and order (at p 4)
addressed the question “whether the accusations [in the motion] have merit
and, if so, are legally disqualifying”. The two members of the Board
answered this question in the negative and, accordingly, denied the motion.

As mandated by 10 CFR 2.704(c), the Licensing Board simuitaneously
referred the motion to us. Because another hearing session was to begin
one week later, an early disposition of the matter was imperative. W=
therefore embarked immediately upon an examination of the documunts
before us. That examination produced the following result, announced in a
brief unpublished order issued on April 15:

Essentially for the reasons stated by the Licensing Board quo-
rum, we do not believe that of themselves the motion and support-
ing affidavits provide sufficient cause for Judge Hill's recusal or
disqualification. At the same time, however, several of the com-
ments contained in his separate statement give rise to a serious
doubt respecting Judge Hill's present ability to judge CCANP and
its asserticns in this proceeding dispassionately. The appearance of
total objectivity being as important as the reality, we are thus
compelled to the conclusion that another member of the Licensing
Board Panel should be now designated to replace Judge Hill
[footnote omitted].

The order indicated that a full opinion would issue at a later date.'

A. No useful purpose would be served by detailing the basis of our
agreement with the Licensing Board quorum that the CCANP motion and
supporting affidavits were insufficient to justify Judge Hill's recusal or
disqualification.’ On that score, we simply emphasize that, apart from all
other considerations, the recitals in CCANP’s papers relating to purported
on-the-record manifestations of bias on Judge Hill's part are not accom-
panied by transcript references.’ In addition, many of the broadly stated
claims suffered from a lack of specificity.

Long ago, we were confronted with a disqualification motion that
likewise “contained very little more than broad and vague assertions” of

! Despite our efforts to avoid any delay in the hearing as » result of our decision, we
understand that a new .nember of the Licensing Board has not yet been designated and that
? Whether Judge :ill's colleagues should themselves have ruled upon the recusal motion is,
, another matter. See pp. 683-685 infra.

NP's peers also contained numerous sllusions to Judge Hill's demeanor, as well as to
in alleg'd “off the record manifestations™ of bias. While those allusions may not have
susceptible of supporting record references, in no event could they carry the same weight
as cisims subject to verification.

Fesi
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bias, “which assertions were not accompanied by record references™. Al-
though that motion was voluntarily withdrawn after its referral to us by
the Licensing Board, we nonetheless felt constrained to call attention to its
deficiencies. In this regard, we stressed that a “party leveling a charge as
serious as that of bias against a licensing Yoard or its members has a
manifest obligation to be most particular in establishing the foundation for
the charge * * *". Duquesne Light Co. (Beaver Valley Power Station,
Units | and 2), ALAB-172, 7 AEC 42, 43 (1974).

That admonition bears repetition. NRC adjudicators are entitled to be
free of irresponsible attacks upon their probity and objectivity. The express
and ironclad requirement of Section 2.704(c) that recusal motions “be
supported by affidavits setting forth the alleged grounds for
disqualification™ serves that end.* But so too does an insistence that the
movant refrain from sweeping and unsubstantiated assertions of the stripe
that freight both the motion and the affidavits here.*

B. We now turn to the underpinnings of our conclusion that Judge
Hill's separate statement gave “rise to a serious doubt respecting [his)
present ability to judge CCANP and its assertions in this proceeding
dispassionately”. See p. 679, supra. As scarcely requires extended discus-
sion, if a basis for such a doubt existed, his replacement as a member of
this Licensing Board was obligatory without regard to his disclaimer of
bias against CCANP.* We need rot go beyond what was said on the point
in Consumers Pcwer Co. (Midland Plant, Units 1 and 2), ALAB-101, 6
AEC 60, 64-65 (1973) (footnote omitted):

The federal courts have made it equally clear that the appear-
ance of either bias or the prejudgment of factual — as opposed to
legal —- issues in controversy will disqualify an adjudicator from
participating in a proceeding. Thus, in two sepa:te cases, the
Chairman of the Federal Trade Commission was disqualified from
participating in proceedings where he had previously made
speeches which took a position on factual matters directly in
controversy. Cinderella Career and Finishing Schools, Inc. v. Fed-
eral Trade Commission, 425 F.2d 583 (D.C. Cir. 1970); Texaco,
Inc. v. Federal Trade Commission, [336 F.2d 754 (D.C. Cir.
1964), vacated and remanded on other grounds, 381 US. 739

* Beaver Valley, supra, 7 AEC at 43 fn. 2; Dairyland Power Cooperative (LaCrosse Boiling
Water Reactor), ALAB-497, 8 NRC 312, 313-14 (1978).

5 See, for example, the baid representation at p. 2 of the March 23, 1982 affidavit of
CCANP's representative, Lanny Alan Sinkin, that Judge Hill had “repeatedly demonstrated
an antagonistic and hostile attitude toward CCANP'S participation in this proceeding”.

® It is of no consequence that the basis for our doubts about 'udge Hill's objectivity is found
not in CCANP's motion and affidavits, but rather in the statement prompted by such motion.
Once such evidence of bias manifests itself, we can scarcely deny its existence.



(1965)]. In both cases, the court expounded its test for disquali-
fication as being whether
a disinterested observer may conclude that [the agency] has in

some measure adjudged the facts as well as the law of a

particular case in advance of hearing it

In emphasizing that the appearance of bias or prejudgment is as
valid a basis for disqualification as is actual bias or prejudgment,
a court noted: “* * * an administrative hearing * * * must be
attended, not only with every element of fairness but with the very
appearance of complete fairness. Only thus can the tribunal con-
ducting a quasi-adjudicatory proceeding meet the basic require-
ment of due process.” Amos Treat & Co. v. S.E.C, 306 F.2d 260,
267 (D.C. Cir. 1962).

Under this rule, actual bias or prejudgment need not be shown.
Indeed, the rule “may sometimes bar trial by [those] who have no
actual bias and who would do their very best to weigh the scales
of justice equally between contending parties.” In re Murchison
(349 U.S. 133, 136 (1955)]. As one judge cogently remarked,

We must presume that a fair hearing was denied if a
disinterested observer would have reason to believe that the
Commissioner had “in some measure adjudged the facts * * *
of a particular case in advance of hearing it' [Texaco, supra,
336 F.2d at 764 (Washington, J., concurring) (footnotes omit-
ted
In S)lljm therefore, an administrative trier of fact is subject to

disqualification * * * if he has a “personal bias™ against a
participant; * * * or if he has engaged in conduct which gives the
appearance of personal bias or prejudgment of factual issues

We appraised the separate statement with these settled principles in
mind. In other words, the question at hand was whether a disinterested
observer could have reasonably inferred from Judge Hill's statement that
he now has a personal animus against this intervenor which could affect
his ability to pass judgment objectively upon its cause.

At the outset of the statement, Judge Hill laid bare the depth of his
resentment respecting the motion and its content: he considered it to be a
“personal and unwarranted attack on [his] professional and moral
integrity”.” Whether or not that characterization was justified, it might
well not have occasioned difficulty had Judge Hill thereafter confined
himself to a dispassionate response to the claims on which the motion
rested. But he did not do so. Rather, he launched a series of direct attacks

7 See p. 686, infra. (Judge Hill's statement is attached as an appendix .o this opinion.)
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of his own upon “the represeniatives for CCANP"." cast for the most part
in extremely pejorative terms. :

More specifically, those representatives were accused of: “actively
subvert[ing] the stated objectives of this expedited proceeding by being
unduly contentious with matters having little, if any, bearing on the
admitted contentions”; providing “a constant flow of additional and largely
unsupported allegations against various principals in [the] case™; conduct-
ing “needlessly long and unproductive cross examination of various
witnesses”; and “on several occasions” having “been unwilling to heed the
advice or admonishment of this Board to cease such delaying and obstruct-
ing actions™.' Ir addition to these “delaying and harassing actions”,
according to the statement, the CCANP representatives had “blatantly
used this proceeding as a forum to present CCANP’s political views on
subjects not at issue * * *".'° And, finally, the statement recorded Judge
Hill's view that the charge of bias had been placed against him because of
his several efforts to have the Board Chairman “limit the subverting
actions of the representatives of CCANP”; as he saw it, “those representa-
tives have chosen to misinterpret my objections to this misuse of the
proceeding as a bias against CCANP™."

These statements speak for themselves. It suffices to say that they
reflect a lack of sensitivity for the role that a judge must necessarily play
in any adjudication. A judge must put aside his personal feelings and
exercise restraint in responding to charges of bias, even where they may be
particularly inflammatory.'’ The use of intemperate language, particularly
in a written (rather than oral) statement like Judge Hill's, is at odds with
the notion of judicial restraint and fairness, and the most sincere dis-
claimer of bias cannot salve the damage alrvady inflicted.

Moreover, apart from their import and tone, Judge Hill's observations
were totally gratuitous. None of them had the slightest discernible rel-
evance to the only matter before Judge Hill for consideration: whether, as
claimed by CCANP, he had displayed a personal animosity against that
organization, its representatives or the cause it espoused. It is also notewor-
thy that, aside from a single reference to the trial transcript,” the state-
ment did not document any of the indictments of CCANP, its actions or

¥ P 686, infra
Y Ibid

'''F 687, infra

"2 This is not to suggest that CCANP's motion and affidavits were such as to provoke a
response in kind

" Tr 9981-83 (January 22, 1982), where the Board Chairman criticized certain aspects of
the cross-examination conducted by then CCANP counsel. From all that appears there, this
wis the first occasion on which the Board admonished a CCANP representative



its motives. Thus, even if they had some bearing on the issue raised by the
CCANP motion, it would not be readily possible to substantiate those
indictments. '

The disqualification of a Licensing Board member — particularly on
grounds of the appearance of bias against one of the litigants — is not a
step lightly to be taken. In the totality of the foregoing circumstances,
however, we were left with no other choice. By electing to address the
CCANP motion in the manner in which he did — rather than simply
confronting its assertions on their merits — Judge Hill affirmatively
created the impression that he harbors a deep-seated personal hostility
towards CCANP and its representatives, which could be expected to affect
materially his future determinations on matters of concern to that inter-
venor. Once again, whether that impression accords with reality is quite
beside the point. The fact that there is a legitimate basis for it is enough

C. There remains a procedural question which was raised and deter-
mined by the Licensing Board quorum. Although not crucial to the result
that we reach, the question may recur and is of sufficient general impor-
tance to warrant our attention here

As the Board quorum acknowledged (at p. 3), the Commission has
squarely held that a motion seecking the recusal of a member of the
Commission or of an appeal board from: further participation in an adju-
dicatory proceeding is to be determined by that individual rather than by
the full Commission or board. Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), CLI-80-6, 11 NRC 411
(1980) (Commissioner); id., CLI-80-9, 11 NRC 436, 437 (1980) (Appeal
Board member).'* Nonetheless, as we have seen, the Board quorum elected
not to follow the guidance of those precedents in this instance. Rather,
once Judge Hill determined not to recuse himself, the Board quorum then
passed upon the motion itse!f

As we read its opinion (at pp. 3-4), three considerations prompted that
course. First, the Board quorum read 10 CFR 2.704(c) as obliging it to
decide the motion once Judge Hill had declined tc step aside voluntarily.
Second, the quorum (without further elaboration) opined that the Commis-
sion’s rulings in Diablo Canyon may have been “a reflection of the
particular curcumstances of the single proceeding which generated those
decisions”. Third, the quorum noted our at ieast implicit prior endorsement

'“In this connection, whether in recognition of its immateriality or for some other reason, the
Board quorum did not mention, let alone endorse, Judge Hill's commentary

" In the latter case, following the issuance by the Appeal Board member of a statement
explaining the reasons why he declined to recuse himself, the Commission reviewed the
statement and determined that “a case has not been established for disqualification™. CLI
80-11, 11 NRC 511, 512 (1980)




of this procedure in Nuclear Engineering Co. (Sheffield, Illinois, Low-
Level Radioactive Waste Disposal Site), ALAB-494, 8 NRC 299, 301
(1978).

We acknowledge that, as Sheffield illustrates, prior to Diablo Canyon
licensing boards generally followed the practice adopted below, without our
objection. But we do not agree with the Board quoruin that ecither the
Diablo Canyon rulings may have been dictated by special circumstances
obtaining in that case,' or the terms of Section 2.704(c) preclude the
application of those rulings to motions seeking the recusal of a licensing
board member. Further, there appears to us to be substantial practical
cause for not placing two members of a licensing board in the awkward
position of having to decide whether the third member should be involun-
tarily removed.

1. The relevant provisions of Section 2.704(c) are these:

If a party deems the presiding officer or a designated member of
an atomic safety and licensing board to be disqualified. he may
move that the presiding officer or the board member disqualify
himself. ®* * * If the presiding officer does not grant the motion or
the board member does not disqualify himself, the motion shall be
referred 10 * * * the Atomic Safety and Licensing Appeal Board

LI

Because the Rulss of Practice employ generally the term “presiding
officer™ to refer to the entire Licensing Board (in circumstances where a
board rather than a single administrative law judge is conducting the
proceeding), the Board quorum reasoned that it was obliged to determine
the motion once Judge Hill decided not recuse himself. See 10 CFR 2.721.

Leaving aside that the Commission apparently does not so construe
Section 2.704(c) (see fn. 16, supra), we think that reasoning to be flawed.
Most importantly, it overlooks the use of “or” rather than “and” in the
second sentence quoted; i.e., the contemplation is that there may be either
a denial of the motion by the “presiding officer™ or a refusal of the board
member to disqualify himself — but not both. And the first sentence
makes clear the foundation for the disjunctive reference t¢ action by
presiding officers and individual board members. It specifically ~uthorizes
the filing of a motion directed either to the presiding officer or, in the case
of a licensing board, to a member thereof. Obviously, the initial determina-
tion of a motion to disqualify an entire board (i.e., presiding officer) must

16 On that score, we find nothing in the Commission's opinions to suggest that it perceived
the existence of such circumstances. To the contrary, the Commission referred the metion to
disqualify the Appeal Board member to him for initial consideration (subject to later
Commission review) “[c]onsistent with [the] principle™ that the Commuission thought was
established by Section 2 704(c). CLI-80-9, supra, 11 NRC at 437.



be made by the bo: ollegially. This is not so, however, in the instance
of a motion that seeks the recusal of a particular board member."’

2. In Diablo Canyon, CL1-80-6, supra, the Commission noted that its
determination that “disqualification decisions shouid reside exclusively with
the chal'~aged Commissioner™ without further peer review was consistent
with “.ue generaity accepted practice of the federal courts and administra-
tive agencies”. 11 NRC at 411-12." This is scarcely surprising. For one
thing, the truth or falsity of the assertion: underlying the recusal motion
often will be wi:lin the special know'edge of the individual to whom those
assertions relate.”” Beyond that, the :ffective discharge of the functions of
any collegial body depends to a large extent upon "he existence of harmo-
nious working relationships among its members. It requires little imagina-
tion to forecast the likely consequences in that egard were a licensing
board quorum tc overrule the third member on such a highly sensitive
matter as the latter’s objectivity.™ Needless to sv.y, appellate review by a
higher tribunal does not present a sunilar danger

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the Appeal Board

" The legislstive history of Section 2.704(c) does not comflict with the plain terms of the
Section. See 40 Fed Reg 51995-96 (November 7, 1975).
'* See, eg. in this connection, 28 US.C. 455 Laird v. Taim 409 US 824 (1972)
(Rehnquist, J.); Jewel Ridge Coal Corp. v. Local 6167, United Mine Workers, 325 US. 897
(1945) (Jackson, J.); 17 CFR 20060 (SEC); 49 CFR 1000.736-5 (ICC), Standard Oil of
California, 29 AdL2d 339 (FTC, 1971)
¥ To be sure, that will not invariably be the case. In this instance, for example, one of the
claims in Mr. Sinkin's March 23, 1982 affidavit (see fn. S, supra) was that certain allegedly
erroncous rulings of the Licensing Board had been brought about by Judge Hill's
“domination” of the Board. In its opinion (at pp. 6-7), the Board quorum denied the accuracy
of that claim Even had the quorum left it 1o Judge Hill to pass on the motion, however, it
would have remained free to file a separate statement of its own (as opposed 1o a ruling on
the motion) on that matter, as well as any other matters raised by the motion, as to which it
might possess greater information

To the extent that a recusal motion may present issues of law, the involved board member
is entitied, of course, to solicit the advice of his colleagues or of the legal counsel available to
the Licensing Board Panel
¥ Indeed, because of this precise consideration, & determination by a board quorum mof to
disqualify the third member might be viewed with suspicion, even if unjustifiably so in the
particular circumstances at hand



Separate Statement of Judge Ernest E. Hill, appended to the April 13,
1982 wemorandum and order of the Licensing Board quorum.

I fully subscribe to the reasons set forth in the opinion of Judge Lamb
and Judge Bechhoefer for denying the CCANP motion. I wish to provide
further comment on what | consider to be a personal and unwarranted
attack on my professioral and moral integrity.

In September 1978, the Nuclear Regulatory Commission established
this Licensing Board to rule on intervention petitions. The same Board was
later authorized to conduct hearings on the application by Houston Light-
ing and Power Co. er al. to operate the South Texas Project. 44 Fed. Reg.
21090 (April 9, 1979). On September 22, 1980, the Commission further
directed this Board 10 conduct cxpedited hearings on issues arising from
the Stow Cause Order of April 30, 1980. CLI-80-32, 12 NRC 281. The
then-constituted Board, which earlier had adopted two contentions of CEU
and CCANP relating to potential construction and QA deficiencies, then
formulated six additional issues, based on CLI-80-32, to be considered in
this expedited hearing. The sum total of these contentions and issues
constituted a rather narrow spectrum of issues to be heard in an expedited
manner, leaving the remainder of the OL proceeding to be heard at a later
date.

On March 11, 1981 the hearing board was reconsitituted in order to
replace Dr. Emmeth A. Luebke with Ernest E. Hill. 46 Fed. Reg. 17319
(March 18, 1581). Previously adopted contentions and issues remained
unciianged and the case went to evidentiary hearing on May 12, 1982,

From the outset, the representatives for CCANP have in many in-
stances actively subverted the stated objectives of this expedited proceeding
by being unduly contentious with matters having little, if any, bearing on
the admitied contentions. In addition to the contentions admitted for
adjudication by this Board, they have provided a constant flow of addi-
tional and largely unsupported allegations against various principals in this
case. In many instances, the CCANP representatives have conducted
needlessly long and unproductive cross examination of various witnesses
and on several occasions have been unwillinz to heed the advice or
admonishment of this Board to cease such delaying and obstructing ac-
tions. (See, e.g., Tr. 9981-9983 (January 22, 1982).)

In addition to these delaying and harassing actions, the representatives
for CCANP have blatantly used this proceeding as a forum to present
CCANP's political views on subjects not at issue, at least in this expedited
phase of the case. In particular, they have attempted to inject the internal
political issues of the cities of Austin and San Antonio into this proceeding.



In my opinion, the represeutations of this Board member to the Chair-
man on several occasions to limit the subverting actions of the representa-
tives of CCANP have lead to this charge of bias. Indeed, those representa-
tives have chosen to misinterpret my objections to this misuse of the
proceeding as a bias against CCANP.

The other claim of bias made against me, based on my career field and
place of employment, is most unfortunate. I have spent over twenty-five
years in the field of nuclear safety. I feel that I have made at least some
modest contribution to the safe design, construction, and operation of
nuclear systems. | particularly resent the implication that the choice and
pursuit of this career field in some way raises doubts about my profes-
siona! moral integrity.

The Atomic Safety and Licensing Board Panel (ASLBP) has, since its
inception, relied heavily on the services of nuclear scientists and engineers
chosen from the Atomic Energy Commission and later the Department of
Energy National Laboratories. There have been more than ten nuclear
scientists or engineers chosen from the National Laboratories to serve on
the ASLBP. Of these, five have been selected from the Los Alamos
National Laboratory or the Lawrence Livermore National Laboratory,
both operated by the University of California. | am proud to be one of
those selected from these laborato ies and feel strongly that such a back-
ground does not, in any way, constitute bias against any party to this case.

The charge that the Lawrence Livermore National Laboratory is “part
of the nuclear industry” is one that would be objected to by the Depart-
ment of Energy, the University of California, the Lawrence Livermore
National Laboratory and, indeed, by the “nuclear industry” itself.

CCANP and its representatives can be assured of three conclusions
from this unfortunate affair: First, I have not in the past nor have I now
any bias against CCANP or its representatives; second, | will not dis-
Qualify myself from this case; and third, I will continue my efforts to
effectively complete this proceeding in an orderly and timely manner, as
directed by the Commission.

Based on the legal considerations discussed in the Board's opinion,
together with the additional comments provided in this separats statement,
I decline to grant CCANP’s request that I recuse myself from further
participation in this proceeding.

Ernest E. Hill, Member
ADMINISTRATIVE JUDGE
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The Appeal Board denies intervenors’ motion for a stay pending appeal
of the Licensing Board’s partial initial decision (LBP-82-3, 15 NRC 61
(1982)) which authorized the issuance of a low-power operating license for
Unit 2 of this facility.

RULES OF PRACTICE: STAY PENDING APPEAL

The determination whether to grant a stay pending appeal is governed
by 10 CFR 2.788(¢) which codifies the criteria established in Virginia
Petroleum Jobbers Ass'n v. Federal Power Commission, 259 F.2d 921,
925 (D.C. Cir. 1958). See also Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-437, 6 NRC 630
(1977); Northern Indiana Public Service Co. (Bailly Generating Station,
Nuclear 1), ALAB-192, 7 AEC 420 (1974).

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL
ESTOPPEL

The doctrines of res judicata and collateral estoppel are generally
applicable to NRC proceedings. Alabama Power Co. (Joseph M. Fariey



Nuclear Plant, Units 1 and 2), ALAB-182, 7 AEC 210, 212-16, remanded
on other grounds, CLI-74-12, 7 AEC 203 (1974); Houston Lighting &
Power Co. (South Texas Project Units | and 2), LBP-79-27, 10 NRC 563,
566 (1979), aff'd ALAB-575, i1 NRC 14 (1980). Sec also Toledo Edisor
Co. (Davis-Besse Nuclear Power Station, Units 1, 2 and 3), ALAB-378, §
INRC 557, 563 (1977).

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL
ESTOPPEL

The judicial doctrines of res judicata, collateral estoppel and privity
provide the appropriate bases for determining when concededly different
persons or groups should be treated as already having had their day in
court. The “privity” concept requires legal accountability between groups
or virtual representation of one group by the other. See generally
Southwest Airlines Co., v. Texas International Airlines, 546 F.2d 84, 95
(5th Cir.), cert. denied, 434 US. 832 (1977). See also United States v
Trochee-Carson, 649 F.2d 1286, 1303 (9th Cir. 1981); United States v.
ITT Rayonier, Inc., 627 F.2d 996, 1003 (9th Cir. 1980); Pollard v.
Cockrell, 578 F.2d 1002, 1008-09 (5th Cir. 1978); Expert Electric, Inc. v.
Levine, 554 F.2d 1227, 1233 (2d Cir.), cert. denied, 434 U.S. 903 (1977).

OPERATING LICENSE HEARINGS: ISSUES FOR CONSIDERATION

The Commission may place limitations upon the issues that may be
litigated at the operating license stage by either (1) entirely eliminating
certain issues from operating license consideration on the ground that they
are suited for examination only at the earlier construction permit stage,
(see 47 Fed. Reg. 12940 (March 26, 1982)) or, short of that, (2) providing
by rule that any issues which were or could have heen raised by a party to
the construction permit proceeding will not be entertained at the operating
license stage except upon a showing of “changed circumstances™ or “newly
discovered ~vidence.” Commission practice presently applies conventional
res judicata and collateral estoppel principles in determining the litigability
of such issues at the operating license stage.

RULES OF PRACTICE: ERROR IN EXCLUSION OF EVIDENCE

In general, error may not be predicated upon a ruling which excludes
evidence unless a substantial right is affected, and the substance of the
evidence is made known by way of an offer of proof or is otherwise




apparent. Fed. R. Evid. 103. See generally United States v. Vitale, 596
F.2d 688, 689 (5th Cir. 1979), cert. denied, 444 US. 868 (1980); United
States v. Callahan, 551 F.2d 733, 738 (6th Cir. 1977); Hochstadt v.
Worcester Foundation for Experimental Biology, 345 F.2d 222, 226 n4
(1st Cir. 1976). See also | Weinstein's Evidence 1 103[3], at 103-27
(1981); 21 Wright & Graham, Federal Practice & Procedure §5040
(1977), at 209.

OPERATING LICENSE: SUSPENSION (REOPENED HEARING)

In dec. g whether to allow continued operation of a plant druing the
pendency of & reopened hearing, the standard to be applied is whether the
continued operation of the plant over the period required to complete the
additional proceedings will be consistent with the requirement that there be
reasonable assurance that the public health and safety not be endangered.
See 10 CFR 2.104(c)(3); 10 CFR 50.57(a)(3). If not, the facility cannot
be allowed to continue to operate. Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit Nc. 2), ALAB-486, 8 NRC 9, 46 (1978).

APPEARANCES

Messrs. David R. Pigott, Edward B. Rogin, Samuel B. Casey and
Jobn A. Mendez, San Francisco, California, Charles R. Kocher
end James A. Beoletto, Rosemead, California, for the
applicants.

Mr. Richard J. Wharton, San Diego, California, for the
Intervenors, Carstens, ef al.

Mr. Lawrence J. Chandler for the Nuclear Regulatory Commission
staff

DECISION

Intervenors Carstens ef al., seek a stay pending their appeal of the
Licensing Board's January 11, 1982 partial initial decision which au-
thorized the issuance of a low-power operating license for the San Onofre
Nuclear Generating Station, Unit 2 (San Onofre). See LBP-82-3, 15 NRC
6! (1982). The stay motion focuses on the ability of crucial power plant
safety systems to withstand the most severe earthquake that might affect
the plant during its operating lifetime, what NRC regulations term ihe



“safe shutdown earthquake.” 10 CFR Part 100, Appendix A, §Ili(c);
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units
| & 2), ALAB-644, 13 NRC 903, 913 (1981).

Intervenors argue thet the Licensing Board erroneously foreclosed them
from presenting evidence that the Cristianitos fault, located about one-half
mile from San Onofre was “capable” — ie. susceptible of generating
carthquake activity, and hence posed a threat to the plant.’ Intervenors also
argue thai the Licensing Board erred by treating as segmented the princi-
pal geologic feature in the proceeding (the Offshore Zone of Deformation,
or OZD), with the asserted result that the Board underestimated the
magnitude and peak ground acceleration (PGA) of the earthquake the
plant must be designed to resist.’ Intervenors allude to a number of other
claimed factual errors that they allege wrongly diminish the
designed-against safe shutdown earthquake.

In passing upon intervenors' stay request we apply 10 CFR 2.788(e),
which codifies the criteria long ago established by the Court of Appeals for
the District of Columbia Circuit in Virginia Petroleum Jobbers Ass'n v.
Federal Power Commission, 259 F.2d 921, 925 (1958). See also Public
Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1
and 2), ALAB-437, 6 NRC 630 (1977); Northern Indiana Public Service
Co. (Bailly Generating Station, Nuclear 1), ALAB-192, 7 AEC 420
(1974). The rule calls upon us to consider:

(1) Whether the moving party has made a strong showing that it
is likely to prevail cn the merits;

(2) Whether the party wil! be irreparably injured unless a stay is
granted;

(3) Whether the granting of a stay would harm other parties; and
(4) Where the public interest lies.

" Unit | was licensed to operate in 1967 Its seismic design is currently being upgraded,
generally to that found acceptable by the Licensing Board here. See Soutkern Califonia
Edison Co. (San Onofre Nuclear Generating Station, Unit 1), DD-81-19, 14 NRC 104].
1043 (1981)
210 CFR Part 100, Appendix A, §111(g) d=fines a capable fault as a fyult that has exhibited
one or more of the following characteristics:
(1) Movement at or near the ground surface at least once within the past 35,000
years or movement of a recurring nature within the past 500,000 years.
(2) Macro-seismicity instrumentally determined with records of sufficient preci-
sion to demonstrate a direct relationship with the fault
(3) A structural relationship to & capable fault according tr characteristics (1) or
(2) of this paragraph such that movement on one coul e reasonably expected to
be accompanied by movement on the other.
’ The acceleratiun associated with an carthquake is expressed in terms of a percentage of “g"
(one g represents the gravitational acceleration of & free falling body). “Magnitude™ refers to
the size of an earthquake measured instrumentally.
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As we discuss more fully below, intervenors have failed to make a
strong showing that the Licensing Board erred in its conclusion as to the
adequacy of San Onofre's ecarthquake design. On the other hand, we
entertain serious doubt that the Board was correct (at least on the theory
it propounded) in foreclosing intervenors from fully pursuing the earth-
quake potential of the Cristianitos fault. This apparent legal error, how-
ever, is not of major consequence. There is substantial evidence already in
the record to the effect that the Cristianitos fault is not capable, and
intervenors were able to put on virtually their entire case with regard to
the issue. The practical effect of the Board’s ruling was to foreclose
intervenors from cross-examining two witnesses on a subject that had not
been pursued by intervenors to any purpose with other witnesses. This does
not strike us as prejudicial error, especially in the abserce of an offer of
proof as to what of consequence could have been achieved. In view of this
and the substantial body of evidence relied upon by the Licensing Board in
support of its conclusion as to the appropriateness of San Onofre's earth-
quake design, we think the Board’s apparently mistaken foreclosure ruling
was harmless, and that there is no serious threat of irreparable injury in
allowing the power plant to start up during the pendency of this appeal.
Absent a serious safety concern, the public interest also favors this result.*
We therefore deny the stay motion.

I.  Background

We draw upon the Licensing Board's partial initial decision to set forth
the background (15 NRC at 68-69, 67-68):

Nuclear power plants must be designed to protect the public
from the dangers of radiocactive releases that might otherwise be
caused by an earthquake . . . . The linchpin for the regulatory
scheme is the “sais shutdown earthquake,” or “SSE.” The purpos:
of the SSE determination i* “to estimate the magnitude of the
strongest earthquake that might affect the site of a nuclear power
plent during its operating lifetime.” The SSE is defined as “that
earthquake which produces the maximum vibratory ground motion
for which [critical plant safety systems] are designed to remain
funciional ™ [10 CFR Part 100] App. A, §1'I(c).

“ It is also apperent that the applicant will be harmed to some extent if & stay issues and the
plant is forced to remain down. Applicant will incur add:d costs for alternative fuel,
construction financing, and keeping the plant in a standby condition. See Affidavit of Robert
Dietch in Opposition to Intervenors' Application for a Stay of Low Power License (filed
February 8, 1982) at 4-6. Thus the third factor — harm to other parties — also points to
denial of stay
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Large earthquakes only occur on pre-existing active faults.
Therefore a particular active fault capable of producing an earth-
quake, which would in turn generate the strongest ground motion
at the sitc — sometimes called the “controlling geologic feature™
— must be selected. Taking into account historic earthquake data,
the distinctive geology of the area, prevailing stresses in the earth's
crust, and other factors, seismologists make expert judgments
about [the] maximum magnitude earthquake — i.e., the “safe
shutdown ecarthquake™ — that could occur on that feature.

[T]he San Onofre facilities are located on an 800 acve site
within the United States Marine Corps Base, Camp Pendleton,
California. The site fronts on the Pacific Ocear and is about five
miles down the coast southeast from San Cleme: te, California.

Levels of seismic activity vary significantly in different parts of
Southern California. The areas of highest seismicity are on and
near the San Andreas and San Jacinto fault systems, the present
boundary between the Pacific and North American plates. Seismic
activity generally decreases westward away from the plate bound-
ary. The nearest approach of these plate boundary fault syste ns to
San Onofre is about forty-five miles. The coastal region around
San Onofre has experienced relatively moderate seismic sctivity
during the past two centuries for which historic records f earth-
quakes exist.

There are a number of offshore faults in the coasta’ waters off
Southern California, some of which are active. Of greatest concern
to San Onofre is an offshore structure beginning with the
Newport-Inglewood Zone of Deformation near Long Beach, pass-
ing the facility about eight kilometers offshore as the South Coast
Offshore Zone of Deformation, and extending south to the San
Diego area as the Rose Canyon Fault Zone. This entire structure,
extending from near the Santa Monica Mountains to San Diego,
is known as the Offshore Zone of Deformation or “OZD.” As will
be seen, one of the disputed issues in this proceeding is whether
the OZD is a single, throughgoing fault, or whether it is com-
prised of separate segments of faults or “zone of deformation.”

About one-half mile from the facility the Cristianitos fault is
clearly expressed in the sea cliffs. The Cristianitos is the closest
significant geologic feature to San Onofre. It proceeds inland from
the sea cliffs for about 25-30 miles and appears to die out about
one mile offshore. The Cristianitos has long been considered to be
inactive [footnotes omitted].

893



San Onofre is built to withstand safely a magnitude 7.0 earthquake
occurring at the point on the OZD nearest the plant (cight ki'ometers) —
an earthquake that could generate a peak ground acceleration to shake the
plant site with two-thirds the force of gravity (0.67g). The Licensing Board
examined the propriety of that design basis earthquake looking to the
historic record, the characteristics of the OZD, and the various carthquake
methodologies that had been developed separaiely by the licensee and the
NRC staff for this case. Having held 25 days of evidentiary hearings —
most devoted to seismic issues — the Board found, among other things,
that San Onofre was conservatively designed. The Board noted that in the
opinion of the NRC staff seismologist, Dr. Leon Reiter, San Onofre is
probably the most conservatively designed of some 30 nuclear power plants
he has reviewed. /d. at 75, 141-42, 184-85.

II. The Cristianitos Fauit

A. The Foreclosure Ruling

The Cristianitos fault did not control the seismic design of San Onofre
because it had long been an inactive (not capable) fault. /d. at 68-69.° The
Board did recognize, however, that “[i]f the Cristianitos were shown to be
a capable fault, it would certainly be significant, and perhaps crucial to
the safety of the San Onofre facility.” /d. at 77-78.°

Intervenors' principal argument on this stay motion is that they were
illegally precluded from fully litigating their case that the Cristianitos fault
is capable. The Licensing Board foreclosed that issue because the inter-
venors failed to make a sufficient showing of changed circumstances since
1973 when the construction permit was issued. /d. at 78. The crux of the
Board's ruling was its belief that where an issue, such as the capability of
the Cristianitos fault, was known st the construction permit stage and
underwent intensive staff scrutiny amyone who could have litigated the
issue (even if as here, nc one had) was foreclosed at tue operating license
stage absent newly discovered evidence.

5 The finding of inactivity was supported by a detailed analysis set out in the NRC stafl's
Safety Evaluation Report, and in testimony of applicant and stafl witnesses which included
an updated analysis since the time the construction permit was issued in 1973, See, e g, Staff
Exh. 1, "Safety Evaluation Report,” NUREG-0712 (February 1981), at 2-33 through 2-52
[SER]; Testimony of Dr. Skawn Bichler on Contention 1 at $-9; Testimony of Dr. David G.
Moore on Contention 2 at 11-17; Testimony of Dr. Roy J. Shizmon on Contention 2 at 5-9,
Supplementa! Tcstimony of Anthony Thomas Cardone, fol. Tr. 5563, at 4; Supplemental
Testimony of Dr. Reiter, fol. Tr. 5566, at 2 and Tr. 5574.

® But it is also possible that the Cristianitos fault, even if capable, could not generate peak
ground acceleration beyond that already accounted for.
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The Licensing Board recognized that its foreclosure ruling went beyond
the common law principles of res judicata and collateral estoppel, doctrines
which we have held are generally applicable to NRC proceedings. Ala-
bama Power Co. (Joseph M. Farley Nuclear Plant, Units | and 2),
ALAB-182, 7 AEC 210, 212-16 remanded on other grounds, CLI-74-12, 7
AEC 203 (1974); Houston Lighting & Power Co. (South Texas Project
Units | and 2), LBP-79-27, 10 NRC 563, 566 (1979), aff'd, ALAB-575,
11 NRC 14 (1980). See also Toledo Edison Co. (Davis Besse Nuclear
Power Station, Units 1, 2 and 3), ALAB-378, S NRC 557, 563 (1977).
Neither of those doctrines would have barred intervenors from litigating
the capability of the Cristianitos fault — whether or not based on newly
discovered evidence or changed circumstances — because intervenors in
this proceeding were neither parties to nor in privity with the parties who
participaied in the construction permit proceeding.' As the Board succinctly
put its position (Tr. 5192):°

If, for example, the Sierra Club litigates something in 1973,
there is no reason in our view why the Union of Concerned
Scientists should be able to litigate the same thing eighi years
later.

At least from our preliminary review of :he matter, it seems to us that
the Board's novel foreclosure ruling may be in error. It is at odds with
generally recogmized judicial principles and is premised upon the belief that
orgenizations or persons who share a general point of view adequately
represent one another in Commission licensing proceedings.

We doubt that so expansive a reading of the concept of adequate
representalion is sustainable. The standard for deterruining whether per-
sons or organiza.ons are so closely related in interest as to adequately
represent one another — and thus to foreclose further litigation — is
already pro ided for in the “privity™ concept, which requires legal account-

7 The Supreme Court has described the doctrines of res judicair and coliateral estoppel, as
follows
Under the doctrine of res judicata, & judgment on the merits in a prior suit bars
a second suit involving the same parties or their privies based on the same cause of
action. Under the doctrine of collateral estoppel, on the other hand, the second
action is upon a different cause of action and the judgment in the prior suit
precludes relitigation of issues actually litigated anu necessary to the outcome of
the first action
Parklane Hosiery Co., Inc. v. Shore, 439 US. 322, 326 n.$ (1979)
¥ See n7 tupra. See also Dreyfus v. First Nar'l Bank of Chicago, 424 <24 1171, 1175 (Tth
Cir), cert. denied, 400 US. 832 (1970). We need not reach the question whether the
doctrines would be inapplicable as well because the capability of the Cristianitos fault was
not a contested issue in the construction permit proceeding
¥ The passage quoted in text is a somewhat stronger case for foreclosure than that which was
actually before the Licensing Board because, as noted stove, the capability of the Cristianitos
fault was not a contested issue at the construction permit hearing

695




ability between the two groups or virtual representation of one group by
the other. Even in its broadest readings the privity concept has not
encompassed the situation of a generally shared viewpoint.' In a related
context the Supreme Court has noted that “the burden of making (the]
showing [that representation may not be adequate] should be treated as
minimal.” Trbovich v. United Mine Workers of America, 404 U.S. 528,
538 n.10 (1972) (emphasis added). Similarly, the District of Columbia
Circuit has found existing representation inadequate because the parties’
interests “may not coincide”. Natural Resources Defense Council v. Costle,
561 F.2d 904, 912 n.4l (1977) (emphasis added). In short, we think the
judicial doctrines of res judicata, collateral estoppel, and privity provide the
appropriate bases for determining when concededly different persons or
groups should be treated as already having had their day in court. We see
no public policy reason why our administrative proceedings warrant a
looser standard.

This is not to say that the Commission is legally precluded from placing
additional limitations upon the issues that may be litigated at the operati: 2
license stage. For one thing, as reflected by recent amendments to its
regulations, the Commission may entirely eliminate certain issues from
operating license consideration on the ground that they are suited for
examination only at the earlier construction permit stage.'' Short of that,
the Commission has considerable disc-stion to provide by ~ule that anmy
issues which were or cid have been raised by a party to the consiruciion
permit proceeding will not be sntertained at the operating license stage
except upon a showing of “changed circumstances” or “newly discovered
evidence”. Our point is simply that, at least insofar as safety issues are
concerned, to date the Commission has seen fit tc pursue neither of these
coursss. The fact that the Commission has chosen tc act Ly rule when
excluding certain NEPA ssues indicates that safety issues not addressed
by rule are not now excluded, nor do they carry a newly discovered
evidence burden for their litigation. As matters now stand, Commission
practice (as established in Farley and other cases, supra, p. ©95) still
requires that the litigability of such issues at the operating license stage be
determined with refcrence to conventional res judicita and collateral estop-

19 For a discussion of the privity standard, see generally Southwest Airlines Co. v. Texas
International Airlines, 546 F.2d 84, 95 (5th Cir.), cert. denied, 434 US. 832 (1977). See
also United States v. Trochee-Carson, 649 F.2d 1286, 1303 (9th Cir. 1981).; United States v
ITT Rayonier, Inc., 627 F.2d 996, 1003 (9th Cir. 1950); Poliard v. Cockrell, $78 F.2d 1002,
1008-09 (Sth Cir. 1978). Expert Electric, Inc. v. Levine, 554 F.2d 1227, 1233 (2d Cir.), cert.
denied. 434 US. 903 (1977).

11 See 47 Fed Reg. 12940 (March 26, 1982), which preciudes litigation of the National
Environmental Policy Act issues of need for power, alternative sites, and alternative energy
sources unless otherwise ordered by the Commission.



pel principles, which necessitate for their application an identity, or privity,
of parties. This being so, we doubt that the Board below was free to bar
the present intervenors from raising the matter of the capability of the
Cristianitos fault on the ground that the matter could have been (albeit
was not) raised by a party to the construction permit proceeding.'?

B. Non-Prejudicial Error

I. While the Licensing Board’s foreclosure ruling may well be erro-
neous it had little, if any, impact on the proceeding. Intervenors' counsel
advised us at oral argument that the record available for appellate review
is deficient only in the absence of cross-examination of staff witnesses Dr.
Reiter and Mr. Cardone. Whatever direc. testimony intervenors had to
preser* on the capability of the Cristianitos fault is fully set out in the
record though formally stricken in major part), and intervenors had ade-
Quate opportunity to cross-examine the applicant’s witnesses. See Appeal
Tr. 14-15, 19-22, 93-97 [App. Tr.).

We have reviewed the record material (including that which was for-
mally stricken) and do not find the gap in cross-examination prejudicial.
Intervenors did in fact cross-examine Mr. Cardone and Dr. Reiter as to
post-1973 evidence dealing with the potential capability of the Cristianitos
fault. See generally Tr. 5744-56, 6684, 6718-38. What they were precluded
from pursuing by virtue of the Licensing Board's foreclosure ruling was
pre-1973 information bearing on the fault’s capability. But as to that,
intervenors had had virtually no questions to ask when cross-examining Dr.
Bichler, the applicant’s consultant, whose testimony covered the
Cristianitos fault in its full historicel range.'” And intervenors do not
quarrel with the scope of their cross-examination of Dr. Bichler. See p.
692, supra. Nor did intervenors make an offer of proof as to what would
have been elicited through cross-examination of Mr. Cardone ani Dr.
Reiter as to pre-1573 matters. In these circumstances, the Board's foreclo-
sure ruling cannot be s2:d to have prejudiced intervenors’ case.'*

"2 To require a rule change before issues are excluded would also assure that the Commission
is called upon to address the specific considerations for dispensing with the opportunity to
litigate particular issues before foreclosing & person who was not a party to the previous
proceeding. We think this may be preferable i the course chosen by the Liceasing Board,
which stretches the concept of adequate representation into an vnbending exclusionary rule.
'" Our review of the transcript reveals only an isolated serious of questions relating to the
focal mechanism of a 1967 earthquake. Tr. 3992-93. See n.18, infra.
“The rule in the federal courts, to which we can look for guidance, is that error may not be
predicated upon a ruling which excludes evidence unless a substantia! right is affected, and
tbewhuncco“beevidenc:nmadekmnbynyofnoﬂerolpmofa‘um
apparent. Fed R. Evid. 103. See generally United States v. Vitale, 596 F.2d 688, 689 (5th
Cir. 1979), cert. denied, 444 US. 868 (1980); United States v. Callahan, 551 F.2d 733, 738
(CONTINUED)
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Moreover, there may well be an alternative reason why intervenors
could properly be precluded from challenging the capability of the
Cristianitos fault with evidence antedating the construction permit. The
issue was simply not within the scope of the contentions set for hearing."
Whether or not a person can be foreclosed from litigating an issue that
could have been raised in a proceeding to which he was not a party, he
certainly can be foreclosed when the issue is not properly raised as a
contention in the proceeding to which he is a party.

2. Having reviewed the record materials (as set forth below), we also
believe that intervenors have failed to make a strong showing that the
Cristianitos fault may be capable. Our view on the merits of that question
(and on the seismic issues discussed infra), decidedly influences our view
on the issues of irreparable injury and the other stay elements. Our
statement in Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit No. 2), ALAB-486, 8 NRC 9, 46 (1978) when deciding whether to
allow continued operation of that plant during sendency of a reopened
hearing, is fully applicable here:

The standard which perforce governs this determination is an
obvious one: will the continued operation of the plant over the
period required to complete the additional proceedings De consis-
tent with the requirement that there be reasonable assurance that
the public health and safety not be endangered. See 10 CFR
2.104(c)(2); 10 CFR 50.57(a)(3). If not, the facility of course
cannot be allowed to continue to operate at this time.

As applied to the case at hand, that standard obviously does not call upon
intervenors to show that an earthquake beyond the seismic design of the
plant is likely during the pendency of this appeal. It would be enough if
apparent inadequacies in the plant’s seismic design were sufficient to raise
the question whether plant operation would present an undue risk to the
public in the event of an earthquake." See Pacific Gas and Electric Co.

(6th Cir. 1977); Hochstadt v. Worcester Foundation for Experimental Biology, 545 F2d
222, 226 n4 (Ist Cir. 1976), See also | Weinstein's Evidence 1103/3]. at 103-27 (1981). 21

Wright & Graham, Federal Practice & Procedure §5040 (1977), at 209. Given the line of
questioning taken with Dr. Bichler we cannot say that it is apparent what kind of testimony
intervenors thought they would have elicitod from cross-examination of staff witnesses as o
rve-l”l Cristianitos fault matters.

5 The four seismic contentions dealt with the Offshore Zone of Deformation, the Cristianitos
Zone of Deformation (a feature not synonymous with the Cristianitos fault) and the propriety
of San Onofre’s seismic design in light of posi construction permit data and techniques Prior
1o he hearing the Licensing Board rejected intervenors’ proposed contention regarding the
Cristianitos fault for lack of specificity. Revised Prehearing Conference Order (May 28,
1981), at 6.

16 The facts of this case are not so close as to compel us to define how much risk is undue



(Diablo Canyon Nuclear Power Plant, Unit 1), CLI-81-30, 14 NRC 950
(1981). Absent a greater doubt than we now have in that regard, there is
not a significant threat of irreparabie injury if San Onofre is allowed to
start up during the pendency of this appeal. We turn to the evidence
bearing on the question of the capability of the Cristianitos fault.

3. Prior to the 1973 issuance of a construction permit for San
Onofre, the applicant had undertaken a comprehensive geologic investiga-
tion of the site region including detailed examinations of excavations along
the Cristianitos fault, geologic mapping, and field examinations. The
Cristianitos fault was seen to be a north trending, west dipping normal
fault located along the eastern margin of the Capistrano Embayment. The
west side of the fault was formed in association with the development and
opening of the embayment during Late Miocene and Early Pliocene time
(i.c., between about four and ten million years ago). Unbroken terrace
deposits at least 125000 years old overlay the Cristianitos fault and
showed that the fault had been inactive for at least that time. SER at
2-34, 2-49; Testimony of Dr. Perry L. Ehlig on Contention 4 at 28;
Testimony of Dr. Moore on Contention 2 at 16-17, 44; Testimony of Dr.
Shlemon on Contention 2 at 8-9.

After issuance of the construction permit and at the staff"s request, the
applicant undertook a series of further investigations. These included a
detailed investigation of two small earthquakes of magnitude 3.3 and 3.8
which occurred on January 3, 1975 near San Juan, Capistrano.'” The
carthquakes were of concern to the staff: had the Cristianitos fault
generated them it would constitute significant evidence that at least a
portion of the fault was capable. The applicant's investigations includsd a
geomorphic study, an evaluation of microseismic cvents, a study of focal
mechanisms, the construction of a subsurface contour map, an updating of
historic seismicity, and geophysical surveys. SER at 2-38." Through cali-
bration blasts Dr. Biehler developed a model to locate more accurately the
epicenters of tlie small earthquakes and to fix limits on their hypocentral
depths.'”” The difference in faulting style and spatial separation from the
Cristianitos fault led him to conclude that the events could not be asso-

'" The strong motion instruments at San Onofre, approximately 20 kilometers (km) away
from the earthquakes, were not triggered, indicating that ground motion had attenuated to
iess than 0.01g So too a field survey along the Cristianitos fault did not locate any ground
surface rupture. Testimony of Dr. Bichler on Contention 1 at 5.

'% A geomorphic study deals with surface features; focal mechanisms describe the manner in
which the ground moves during an earthquake. See generally Tr. 3652-53.

' The epicenter is the point on the ground surface directly above the source of the
earthquake (the hypocenter) from which seismic waves first emanate.



ciated with that fault. Testimony of Dr. Bichler on Contention | at 7-8.*
These and other investigations’ confirmed the applicant’s and stafl’s opin-
jon that evidence gathered since the construction permit issued did not
disturb the ecarlier conclusion that the Cristianitos fault was not capable.
See generslly SER at 2-34 through 2-35, 2-49 through 2-50; Testimony of
Dr. Moore o> Contention 2 at 15-17.

Intervenors presented two witnesses on the capability of the Cristianitos
fault. The principal witness, Mr. Richard S. Simons, attempted to show
that a number of low magnitude earthquakes could be geographically
associated with the Cristianitos fault, thus indicating its activity or capabil-
ity.” He plotted the location of instrumentally determined earthquake
epicenters in an area surrounding San Onofre,” drew a circle about each
epicenter the radius of which was equivalent to the error in the position of
that epicenter, then drew a line representing the position of the Cristianitos
fault. Twenty of the circles intersected the Cris'ianitos line. This, Mr.
Simons asserted, was evidence that the Cristianitos “ault should be consid-
ered capable.

This evidence is not convincing. Mr. Simons’ plot o1 earthquake epicen-
ters reveals a generally random distribution of epicent.rs throughout the

% The motion of the two small earthquakes was strike-slip with a significant thrust
component, while ane would expect dip-slip movement from ‘he Cristianitos fault. (In &
strike-slip fault, the ground on onc side of the fault moves horizon ally and paralici to that on
the other side, in & dip-slip fault, the move:nent is perpendicular to the s*rike of the ‘ault. See
generally 13 NRC at 917-18, Glorsary of Geology (24 ed. 1972)) Morecver, 'he two
carthquakes were oriented ajong the trend of Trabuco Canyon, a significant geomorph «logical
feature, and oblique to the trend »i the Cristianitos fault. Beyond differences in faulting style
— simply &5 a maiter of geographically locating th= earthquake — it was unlikely that either
earthquake lay on the Cristianitos fault plane even assuming the shullowest possible dip for
the Cristianitos fault. Testimony of Dr. Biehler on Contention | at 7-8.

2 A number of other investigations were concucted after the construction permit issued to
resolve questions bearing upon the capability of the Cristianitos fault. For example, at the
stafl"s request the licensee undertook trenching to expose the base of Holocene alluvium (i,
recent (in the last 10,000 years) stream deposits). The alluvium showed no evidence of fault
displacement, nor did the overlying terrace deposits show any evidence of shearing See
Testimony of Dr. Shiemon on Contention 2 at 8-9; SER at 2-34 through 2-39

22 Because the Licensing Board apparently considered Mr Simons’ testimony dealing with
pre-1973 earthquakes to be intertwined with later developments, it applied its foreclosure
ruling 1o the entirety of his testimony. His testimony was also excluded for lack of probative
value. 15 NRC at 76

2 These data were obtained from a catalog published by the Seismology Laboratory at the
California Institute of Technology for the period 1932 through 1980. Written Testimony of
Richard S Simons, attached as Exh. | to Intervenors (sic) Carstens er. al. Application for
Stay of Low Power License (filed Janauary 27, 1982) [Stay Motion], at 2. That catalog
includes an estimate of the error to be associated with the position of each epicenter in terms
of distance The ares considered by Mr Simons was roughly a square, 55 kilometers to a
side, containing |27 epicenters
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region.’ Seemingly any line drawn on that plot comparable in length to the
Cristianitos fault (approximately 40 kilometers) would be intersected by a
number of earthquake epicenter error circles. Following Mr. Simons’ rea-
soning, any such line would define a capable fault. Had Mr. Simons in
fact demonstrated that the line representing the Cristianitos fault was
intersected more frequently than other randomly drawn lines of com-
parable lenghi his methodology might provide some basis for associating
the Cristianitos fault with earthquake activity.” But Mr. Simons did not
show this, our scrutiny of his plot does not indicate that carrying out this
procedure would support his thesis, and more thoroughgoing investigations
undertaken by the applicant and staff showed the Cristianitos fault to be
inactive. See pp. 699-700, supra. We conclude that the Licensing Board
did not err in not crediting Mr. Simons’ testimony

Intervenors’ other witness on the activity of the Cristianitos fault, Mr
Mark R. Legg, relied upon Mr. Slomons's analysis for predicating the
fault’s activity. See Tr. 5204-05. What we have said of Mr. Simons'
testimony therefore, is fully applicable here as well.” Additionally, Mr
Legg sought to show that inactivity of the Cristianitos fault should not be
inferred from the fact that the regional stress field has changed from the

# On cross-examination, Mr. Simons acknowledged that the arrangement of ecarthquake
epicenters in the vicinity of San Onofre was generally random. Tr. 4820-21. Indeed, if
anything, there is a clustering of epicerters in the northeast quadrant of Mr. Simons' Figure
| and away from the location of the Cristianitos fault and San Onofre

Randomness is inherent in the notion of a “halo of seismicity,” a concept Mr. Simons
recognized as applicable to California and which characterizes the random disposition of
small epicenters not associated with known faul's. Tr. 4842 Seismicity this low yields peak
ground accelcrations so small that the design of the plant, 0.67g, can easily cope with them
For example, the 1975 earthquakes 20 kilometers distant from San Onofre produced a peak
ground acceleration at San Onofre of less than 0.01g

Also appearing in the record is & mapping of earthquake epicenters of magnitude 3 and
above (or the emire Southern California ares. Testini..:> of Dr. Stewart W. Smith on
Contention 4 at 5 and Figs. SWS-A, -B, and -C. These figures also demonstrate the generally
uniform distribution of small earthquake epicenters throughout the region, as well as con-
centrated clusters of events associated with faulting. The San Onofre and Cristianitos regions
stand out as areas of low seismic activity
2 As noted supra p. 699 applicant did o-aduct further investigations regarding the issue,
especially into the 1975 small magnitude earthquakes. These investigations included calibra-
tion blasts recorded by 11 seismographs to develop a2 local crustal velocity model for the
purpose of fixing limits on the earthquakes' hypocentral depths, and a comparative analysis of
their focal mechanisms with that of Cristianitos. Mr. Simons’ far less sophisticated error
based analysis did not distinguish between the Cristianitos fault and any other randomly
located comparable plot
% The Licensing Board struck approximately one paragraph of Mr. Legg's prepared testi-
mony in accordance with its ruling that intervenors were foreclosed from litigating pre-1973
information regarding the Cristianitos fault. Tr. 5237-41. The excluded testimony was, in
essence, a summary of Mr. Simons' testimony Its formal rejection was therefore not
prejudicial




time the Cristianitos fault was formed.” The point is a tangential one, and
in any event Mr. Legg conceded on cross-examination that he had no
evidence in the history of geology that a listric normal fault (such as the
Cristianitos is thought to be) had later undergone lcft lateral oblique
thrust, the type of movement his view posited. Tr. 5246-47. See also Tr.
6392-94.*

Lastly, intervenors point to the uncertainty associated with Dr. Bichler's
location of the 1975 earthquakes and argue frori that, that their location
on the Cristianitos fault cannot be excluded. Dr. Bichler had testified on
cross-examination that if one assumed the shallowest possible vertical
projection for the Cristianitos fault, and used the maximum standard
deviation on hypocentral depth, one of the two events comes very close to
the projected line at a depth consistent with the deepest portion of the
vertical error bar. Tr. 3965. However, Dr. Biehler also testified that the
focal mechanisms of the 1975 earthquakes are inconsistent with that of the
Cristianitos fault, and his position was endorsed by the NRC staff seis-
mologist, Dr. Reiter. Tr. 5745-46. Moreover, Dr. Bichler was of the
opinion that the hypocentral location of the 1975 events was two to three
kilometers above the position of the Cristianitos fault. Tr. 3969-70. Dr.
Reiter concurred that it would require an arbitrarily great shallowness of
the Cristianitos fault, in disregard of its focal mechanism of a steeply
vertical dip-slip fault, to associate the 1975 earthquakes with it. Tr. 5746.

From our review of the record thus far, we think the great weight of the
evidence supports the view that the Cristianitos fault is not an active fault.
Intervenors have not made a strong showing that they are likely to prevail
on that issue by the end of our appellate review. Moreover, the factual
controversy is not so close that there is a significant risk of irreparable
injury in allowing San Onofre to operate during the pendency of the

appeal.
IIl. The Offshore Zone of Deformation
A. Background

Intervenors other major argument for a stay is that the Licensing Board
erred in treating as segmented the Offshore Zone of Deformation, (OZD),

¥ The Cristianitos is a dip-slip fault, oriented west-southwest. In mid-Pliocene times (five to
six million years ago) the tectonic setting of the region changes from cast-west extension to
the present stress field which is north-south crustal shortening or compression Tr. 5204.05,
Testimony of Dr. Moore on Contention 2 at 16. Applicant’s witness Dr. Ehlig was of the
opinion that the present tectonic regime would remain unchanged for at least the next
100,000 years. Tr. 994

4 listric normal fault is a fault in which the hanging wall moves downward, usually
concluding with a concave-upward surface of fracture. Glossary of Geology (2d ed. 1972)
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which is the geologic feature that controls the design basis earthquake for
San Onofre. This segmentation, we are told, was contrary to an under-
standing among the parties to assume that the OZD was a continuous
throughgoing feature, and had the effect of underestimating the maximum

magnitude earthquake for which San Onofre should be designed.

We think that intervenors have misread both the understanding of the
parties and the Licensing Board's decision. All understood that the geologic
characteristics of the OZD and their relevance to earthquake magnitude
were contested matters for the Board to decide, so long as the controversy
stayed within the confines of the description of the OZD posited by the
NRC staff and its geological consultant, the United States Geological
Survey (USGS). As explained below, nothing in the Board's decision
contravened the staff and USGS position that, for purposes of conservative
nuclear design, the three segments of the OZD should be considered
related in some fashion and capable of an earthquake the magnitude of
which could be commensurate with the length of the zone.”

B. The Parties’ Understanding

At the construction permit hearing the parties stipulated as an issue:
[w]hether, assuming the geologic modei set forth in the Regula-
tory Staff's Safety Evaluation, 0.67g is a reasonably conservative
design basis earthquake for San Onofre Nuclear Generating Sta-
tion Units Nos. 2 and 3.
Southern California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 and 3), LBP-73-36, 6 AEC 929, 931 (1973). With regard to the
OZD, the Staff's model indicated
[t]he existence of a zone of deformation about five miles offshore
from the [San Onofre] site which extends from the Newport-
Inglewood fault zone to the rorth and cannot be disassociated
from the Rose Canyon fault zone to the south. The present
evidence indicates an extensive, linear zone of deformation, at least
240 kilometers (km) long extending from the Santa Monica
Mountains tc at least Baja, California. We and our consultants
[USGS] consider this zone of deformation to be potentially active
and capable of an earthquake whose magnitude could be commen-
surate with the length of the zone.
Safety Evaluation of the San Onofre Nuclear Generating Station, Units
No. 2 & 3 (October 1972), at 15-16. The safety evaluation went on to

* The three segments of the OZD are, from north to south, the Newport-Inglewood Zone of
Deformation (NIZD), the South Coast Offshore Zone of Deformation (SCOZD), and the
Rose Canyon Fault Zone (RCFZ)
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recommend that the design basis earthquake for the plant be based upon
an acceleration of 0.67g from the maximum earthquake likely to affect the
site. Id at 16

While the applicant was of the view that the USGS model for the OZD
was unduly conservative and at odds with its geologic characteristics, it
nevertheless “agreed to accept the Staff's more conservative view as the
basis for their design.” 6 AEC at 943.% That agreement carried through to
the operating license hearing. Though reiterating that “the Appli~ants have
never accepted as a matter of substance the throughgring nature of the
offshore zone of deformation”, counsel {. the utility nevertheless repre-
sented that “[w]e are not attempting ‘o relitigate that particular question
at this time and it does not appear in iny of the issues.” Tr. 1046

The parties also agreed that USG. witness Mr. James F. Devine had
correctly outlined the meaning to be & ttached to the model of the OZD
App. Tr. 24. That the zone of deformat: 'n should be considered potentially
active and capable of an earthquake the magnitude of which could be
commensurate with the length of the zone was not to be taken as
indicating that the offshore zone of deformation was a fault zone, or

% In fuller explanation the Licensing Board there stated (6 AEC at 943)

It has become apparent to the Board, both from the record existing at the start
and from the testimony during the hearing, that an honest difference of opinion
exists between the experts on the two sides as to the oroper geslogical model to
use, i.e, whether there is & long continuous zone of deformation near the site which
must be considered as the potential location ¢f @ major earthquake, or whether the
nearby zone constitutes only a smaller, isolated fault and one need consider oni;, a
small earthquake commensurate with that shorter fault and larger earthquakes on
more distant faults. The Applicants ultimately (prior to the heering) agreed to
accept the Stafl"s more conservative view as the basis for their design. Accordingly
they agreed to the stipulation cited in Paragraph 51, supra. which specifies that
the adequacy of the design basis earthquake will be litigated in the framework of
“the geological mode! set forth in the Regulatory Staff's Safety Evaluation ™ This
model, of course, is the one set forth by the USGS in the quoted sections of report
(sic] i Paragraph 59, supra The Board has reviewed the information in the
record and the Stafl's evaluation of that information and finds that the Staff's
model 1s the appropriate one for use in evaluating the effect of these facilities on
the health and safety of the public. We note the Applicants’ reluctance to concede
that the Staff's model is a true representation of the situation. This was indicated
by their effort to introduce prepared testimony attempting to counte: the Staffs
model and specifically stated in the Applicants’ reply to the Stafl's proposed
findings. As we stated above, the interpretation of the geological data i1s susceptible
to differences of opimen and future discoveries may well prove the Applicants
interpretation to be correct Indeed, there may even be a small preponderance of
evidence presently in their favor The importance of the matter from a safety point
of view and the lack of overwhelming evidence that the Applicants’ interpretation
18 correct, however, require this Board to adopt the more conservative position, i ¢
that the Staff's model is the one to be used in evaluating the propriety of an 0.67g
design basis earthquake




capable of rupturing at the same time in a single event. Rather, as Mr.
Devine explained (Tr. 5333, "

[wle specificall, avoided the term “fault zone.” We called it a
zone of deformation because there are indeed segments which are
not faulted, but instead deformed, folded, for example.

And so when attempting to describe the.. the earthquake poten-
tial one should assign to such a feature, we argued that the three
discrete zones should not represent individual fault zones and
carthquake magnitudes dependent on each of those individual
segments, but instead should consider them all in one segment, for
the purpose of estimating earthquake size.

Q That is not the same, however, as saying for example that
you are suggesting a single fault capable of rupturing at the same
time in a single event, is it?

A As I recall, none of us had the opinion or the position that
the entire length could rupture at once, but only that there was
indeed some relationship, probably at depth, of these three seg-
ments, such that it all should be considered one zone.

In sum, the parties were free to put on evidence about the geologic
characteristics of the three OZD segments and the effect of those char-
acteristics on the maximum magnitude =arthquake for San Onofre’s de-
sign, so long as account was taken of the fact that there was indeed some
relationship among the three segments.”” Intervenors do not contend that
the staff or applicant did otherwise. App. Tr. 25. What the understanding
barred was the position that each particular segment of the OZD should
have an assigned maximum magnitude earthquake derived from the as-

"I tracing the history of the USGS position as it developed at the constiuction permit
review, Mr. Devine nroted (Tr. 5332-33)

The Applicant maintained that there were three discrete components, ard put
forth an argument that there was not sufficient evidence to cause them o be linked
and consider=d as one fault, and on the other side of the scale, we were not able to
demonstrate that they were indeed onc fault

Howeve-, in our review at that time, we insisted that for purposes of nuciear
design, and for margins of safety and levels of conservatism as we understood
them, we felt it appropriate that for that purpose tney be considered (0 be sne zone
of delormation . . .

%2 Contention 4 in the proceeding specifically put the geologic characteristics of the OZD in
issue. It reads

Whether based on the geologic and seismic characteristics of the OZD, including
its length, assignment of M,7 as the maximum magnitude earthquake for the OZD
renders the seismic design basis for [San Onofre] inadequate to protect the public
health and safety

M, stands for “surface wave magnitude™ It is & measure of magnitude used to describe
earthquakes of about magnitude six and above See 15 NRC at 101-102  See also 13 NRC
at 930-31
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sumption that an earthquake rupture could not proceed from one segment
to another.

C. Licensing Bosrd Consideration of the OZD

Intervenors are not likely to persuade us on the merits that the Licens-
ing Board decision was inconsistent with that model. First, intervenors’
argument is inherently implausible because its underlying premise is that
the Licensing Board took a fact-finding path inconsistent with the evidence
presented by all the parties.” Second, intervenors’ argument is refuted by
the Licensing Board decision itself. The Boord summarized its findings as
follows:

The intervenors persistently atterapted to show that the OZD
was controlled by a major, throughgoing fault capable of rupture
along its full length. But apart from Dr. Slemmons testimony (Tr.
6317) that he believed the OZD could be interpreted as a single
continuous fault, there was virtually no evidence to support this
theory. In our hearings the OZD was repeatedly characterized by
other witnesses as a segmented zone. The SER and the witnesses
for the Applicants, the USGS and the Staff all characterized the
OZD as a discontinuous zone divided into three segments, the
NIZD, SCOZD and RCFZ. Witness Allen testified that the zone
does not contain a single, continuous well defined fault zone (Tr.
4732). The evidentiary record supports the description of the OZD
as some 240 km long, compused of a series of discontinuous, sk,
en eschelon [sic) fault segments, drag-fold anticlines and syncunes,
which progressively changes its style of favling from north to
south. Of major significance for us was tae unconiesied evidence
of the San ‘oaquin Structural High which interrupts or terminates
the NIZD at its southern end, a fact which emphasizes the
unlikelihood of a throughgoing rupture of the O”.D.

$1. The Board's findings on the OZD -est Leavily upon the
exhibits and tes*imeny presented by the Staff and the Appiicants.
The Intervenor:’ primary witnesses had not made independent
studies of the San Cnofre area and that fact was testified to by
Dr. Brune (Tr. 4207-4208) and Mr. Legg (Tr. 5156). Nor do the
Proposed Findings of Fact of the Intervenors challenge the find-
ings we have presented other than in their attempt to mischarac-
terize the OZD as a structure controlled by a single, continuous
fault capable of rupture along its full length.

" We again take note of the fact that intervenors do not contend that the staff's and
applicant’s evidence was ing tent with the OZD model. See p. 705, supra
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15 NRC at 109. Nothing in the Licensing Board’s findings strikes us as
inconsistent with the understood OZD model. As Mr. Devine emphasized,
the OZD is not a single throughgoing faw/t but rather a zone of deforma-
tion. Nor was the USGS of the opinion that the entire length could
rupture at once. See p. 705, supra.

IV. Otner Challenges tc the Adequacy of the Seismic Design Basis
A. The Maximum Magnitude tarthquake

Intervenors argue that the Licensing Board erroneously accepted the
views of staff witness Dr. David Slemmons, who calculated the “mean”
rather than “the properly conservative mean plus one standard deviation
(84%)" earthquake that might be expected on the OZD. Stay Motion at 7.
Intervenors argue that the properly conservative magnitude range is from
M7.3-79, and that the M7 figure accepted by the Board™ means that
half the earthquakes that occur on the OZD wiil exceed the magnitude
premised for San Onofre’s design.

1. Intervenors’ argument is refuted by other testimony in the pro-
ceeding and stems from what appears to be an improper use of Dr.
Slemmons’ testimony. As a matter of recorded history the largest earth-
quake anywhere on the OZD is the 1933 Long Beach earthquake of
M:6.2 ** Nowhere along the OZD is there good evidence of the amount of
surface displacement that has resulted from a single major past earth-
quake. Testimony of Dr. Heath on Contention 4 at 22. Dr. Smith con-
cluded that earthquakes larger than Mg6.5-70 could not have occurred
very often over the last million years without producing more impressive
geologic deformation than has been s2en in the region of the OZD.
Testimony of Dr. Smith on Contention 4 at 7. To contend that half the
carthquakes that occur on the OZD are expected to exceed the safe
shutdown earthquaks for San Onofre is totally at odds with these observa-
tions.

2. Intervenors’ adaptation of Dr. Siemmons testimony fails to take
into consideration the conservatism in his methodology. As we explain
below, Dr. Slemmons derived estimates of @ maximum magnitude earth-

M5 NRC at 123

% That earthquake occurred on the Newport-Inglewood (NIZD) segment. To assign that
earthquake to the South Coast Offshore Zone of Deformation (SCOZD) nearest San Onofre
is conservative because (1) the NIZD is closer to the area of high stress at the interaction
between the San Andreas favlt system and the Transverse Range than are the other segments
of the OZD to the south, (2) it has the most prominent surficial anticlines and short but
prominent fault scarps, (3) it is coincident with @ Mesozoic basement rock discontinuity not
known to exist beneath the other segments, and (4) it has = higher level of historical
seimicity. Testimony of Dr. Edward G Heath on Contention 4 at 17
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quake for the OZD by conservatively extrapolating from the maximum
carthquakes that had been recorded on similar faults. Thus it would not be
appropriate to adjust his final result by yet another standard deviation.*

Dr. Slemmons’ preferred method of estimating maximum earthquakes
magnitude made use of the observation that, for faults similar to those in
the OZD, only a fraction of the total fault length would rupture in an
carthquake. The table on page E-14 of his testimony summarizes the
historic date for those strike-slip faults he selected. Staff Exh. 1-DBS at
E-14. Of 22 earthquakes on 10 major strike-slip faults varying from 272 to
1380 km in length, he selected the 10 maximum rupture lengths to
determine the mean of the maximum fractional rupture and its standard
deviation.”’” His calculated average maximum fractional rupture was 22.1
percent, with a standard deviation of 7.45 percent.

Dr. Slemmons then applied these calculated values to various hypoth-
esized total lengths of the OZD. Assuming the OZD ran 190 km from the
northern Santa Monica fault to San Diego Bay yielded an anticipated
maximum mean rupture of 44 km (22 percent of 190 km) and a predicted
maximum magnitude earthquake of Ms6.9." The maximum mean rupture
length plus one standard deviation corresponded to a 57 km rupture and a
M 7.0 earthquake. Dr. Slemmons also made calculations for an OZD
assumed to be 250 km long which he considered “an extreme length
assumption.” Staff Ex. 1-DBS at E-13. For a maximum mean rupture of
22 percent, he calculated a maximum magnitude of about Ms7.0. Addirg
one standard deviation to the maximum mean rupture length, yielded a
maximum magnitude of about Mg7.1.

Dr. Siemmons also pointed to further conservatism ir his methodology
in that if his determination of the marimum percentage rupture for

% Yhe standard deviation is @ measure of the vanability in a sei of olservations. The mean
plus one standard deviation for a normal distribution, by definition, encompasses 34 percent
of the observations. Technically speaking the standard deviation is the square rout of the
average of the squared distances of the observations from the mean R Levin & D Rubins,
Applied Elementary Staiistics 95-96 (' 980)

Another statistical measure sometimes used is the standard error of estimate It measures
the scatter of observations around a regression line — a line used to estimaie the association
or relationship between two or more variables. /d. at 410, 426 See n 28, infre
7 He did not consider the 12 other earthquakes on these faults for which shorter rupture
lengths had occurred
" Earthquake magnitude was calculated from the length of fault rupture through a formula
Dr. Slemmons derived in his 1977 report utilizing data from 31 strike-slip faults. The general
equation he derived was M,= 0.597 + 1351 log)o L. where L represents rupture length in
meters and M, is the earthquake magnitude from surface waves. Dr. Slemmons did not
believe it was appropriate to use the standard error of the estimate for that set of data, 0.694,
in conjunction with the method described in the text which already accounts for estimates of
error. Tr. 6230-31. Dr. Slemmons also noted that his most recent work would reduce his 1977
standard error of estimate of the maximum magnitude from 0694 to ebout 0.2. Tr 6192,
6307
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strike-slip faults wer. restricted to faults of a length comparable to pos-
tulated lengths of the OZD, lower values for magnitude are adduced. Tr
6285. See Staff Exh. 1-DBS at E-14. An inspection of the data presented
in Dr. Slemmons’ table on page E-14 reveals that the fraction of total fault
length which ruptures is greater for longer faults than for the shorter ones
For faults nearer in length to the OZD, the Licensing Board noted that
the fractional rupture length was only 15-16 percent rather than the 22
percent calculated as the average for all lengihs. 15 NRC at 121-23
Applying this percentage to ruptures on the OZD would obviously lead to
lower ecarthquake magnitudes than Dr. Slemmons calculated. /d at
121-22." Dr. Slemmons concluded that he has “high confidence in the
[choice of a] magnitude of 7" earthquake for the design basis of San
Onofre. Tr. 6323

In sum, Dr. Slemmons’ methodology (1) chose the mean of the maxi-
mum magnitude earthquakes that had occurred on similar faults, (2)
assumed the OZD to be a throughgoing fault, (3) added a standard
deviation to the calculated earthquake rupture length, and (4) included in
his data longer iength faults that had the effect of overstating magnitude
We do not think that intervenors have made a strong showing that it is
correct or reasonable to add an additional standard deviation to the
carthquake magnitude he estimates, or that the Mg7.0 magintude obtained
was erroneous.

B. Peak-Ground Acceleration

The determination of the maximum magnitude earthquake that might
affect San Onofre is only one step toward the most critical purtion of the

" This Board notes that restricting the data to faults of 410 km or less results (on that
himited daia base) in 3 maximum percentage -upture of about 14.2 plus o minus (+) 3.4
percent. For an assumed 240 km OZD, that maximum percentage rupture plus one standard
deviation yields an estimated magnitude of M 6 &
“ The choice of a M,7.0 safe shutdown carthquake for San Onofre is emply supporied by
other expert testimony in the record Thus applicant’s expert, Dr. Heath found the area
surrounding the San Onofre site to have one of the lowest historic levels of seismicity in
Southern California, with every expectation of remaining so. Testimony of Dr. Heath on
Contention 4, Figures EGH-F and EGH-G He thought that the M, 6 3 1933 Long Beach
carthquake on the Newport-Inglewood zone of deformation may be close to the maximum for
the zone /d at 20. Dr. Heath also carnied out an analysis by which he related the maximum
magnitude earthquake expected on a strike-slip fault to the geologic slip-rate on the fault
Though it appears that this is a somewhat new approach, the results support assigning M7 as
the maximum earthquake on the OZD /d at 23-28 and Figure EGH-M

50 100, as already noted supra. p 707, Dr. Smith concluded that earthquakes larger than
about M6 5-70 could not have occurred very often over the past million years without
producing more impressive geclogic deformation than what is seen in the region of the OZD
Dr. Ehlig. another applicant witness, concluded that the features of the OZD its geologic
strain rate, regional tectonic setting, and “[t]he absence of extensive and/or throughgoing
fault ruptures in near-surface strata along much of the OZD" all support earthquakes of
less than about M,7 Testimony of Dr. Ehlig on Contention 4 at 21-22




seismic design, establishing the ground inotion properties of the site. This
latter determination is meant to express the impact at the plant site of the
maximum earthquake should it occur at the point on the controlling fault
nearest the site. Ground motion properties are usually summarized through
the choice of a peak ground acceleration (PGA), or “g” value, expressed as
a percentage of the acceleration produced by gravity. Once the peak
acceleration s determined it becomes the anchor point for the design
response spectrum for the plant.*

The Board discussed at length the testimony relating to ground motion
for the San Onofre site and the reiated matters of peak ground accelera-
tion and response spectra, concluding that the seismic design baes set at
the construction permit hearing were adequate. 15 NRC at 123-150* In-
tervenors contest that conclusion, alluding to several claimed errors affect-
ing the plant's design: (1) inadequate weight was given to the testimony
of USGS scientist Dr. David M. Boore that for a Mg7 earthquake the
peak ground acceleration could be as high as 0.83g; (2) a vertical motion
spectrum anchored at two-thirds that of horizontal motion is unduly low;
(3) Dr. Envique Luco's higher peak ground acceleration estimates were
wrongly rejected, and (4) the effect of seismic wave focusing which, if
credited, also would have resulted in a higher peak ground acceleration,
was ignored We discuss each point in turn.

¢ plant’s seismic design is based ¢n & response specirem that s a graphic representation
% @& structure or component will respond to earthquake mction that includes the assumed
prak ground acceleration.

The peak ground acceleration is not in and of itself of significance because the anchor point
on the response specirum is typically at or above 33 cycles per second, a frequency beyond
the tatural frequencies of a nuclear power plant or its mechanical systems. The importance of
PGA relates to the fact that the accelerations at lower frequencies —— thos: within the range
of concern for a nuclear power plant — are derived froin the response spectrum anchored at
a specific PGA. See generally, NRC Regulatory Guide 1.60 (Rev. I, December 1973). The
higher the PGA, the higher will be the response of structures at other frequencies of interest.

For further discussion of response spectra in general and with specific regard to San Onofre,

see Testimony of Dr. Robert L. McNeill on Contention 4 at 6-19. See also Pacific Gas and
Electric Co. (Diablo Canyon Nuclear Power Plant, Units | & 2), ALAB-644, 13 NRC 903,
923-25, and nn 40, 43,
2 The seismic design criteria for San Onof-e can be summarized as a site specific response
spectrum for horizontal motion, anchored at a high frequency acceleration of 0.67g, with a
vertical spectrum set at two/thirds of that for horizontal motion (i.e., vertical anchor point
acceleration 0.44g). At the construction permit stage for San Onofre this characterization was
established to represent ground motion associated with an Intensity X earthquake. For the
operating license proceeding. consistent with more recent practice, the NRC required the
applicant to show that the maximum reasonable earthquake associated with the OZD would
be one of magnitude M,7, having the same ground motion properties discussed above (0.67g
etc). See SER at 2-50 through 2-51, 2-66 through 2-68.
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1. Dr. Boore's Methodology

Intervenors claim that the Licensing Board “misused, misconstrued, and
did not give sufficient weight to” the testimony of Dr. Boore of the USGS,
whom they characterize as the “only truly independent witness™ on the
subject of peak ground acceleration.”’ Dr. Boore was co-author of a paper
that predicts PGA at various distances from cartnquakes of different
magnitudes. Interv. Exh. 28. For San Onofre, situated cight km from a
possible Mg7 earthquake, Dr. Boore’s misthod yielded a mean PGA of
0.46g, and a mean plus one standard deviation value of 0.83g. Tr. 6559.4

Our review of the record and the Board's decision leads us to conclude
that the Board fairly considered Dr. Boore's testimony and adequately
explained why his predictions were not reliable for San Onofre. Dr. Boore
and his co-author themselves stated ‘hat “[flor distances less than 40 km
from earthquakes with M greater than 6.6 the prediction equations are not
constrained by data, and the r..ults should be treated with caution.”
Interv. Exh. 28 at 17. In discounting the reliability of Dr. Boore's model
the Licensing Board correctly noted that an appropriate model of peak
ground acceleration should be “chiefly controlled by the data rather than
by assumptions in the model.” 15 NRC at 134* When Dr. Boore on
cross-examination was asked what the effect would be of eliminating the
data beyond 50 km, he stated that the correlation revised in that manner
gave predictions for San Onotre conditions of 0 31g for mean PGA. and
0.57 for the mean plus one standard deviation. Tr. 6609-10. These values
are not greatly at variance w..b other witnesses' predictions.* Further,
applicent’s witness Dr. Idriss was of the opinion that the standard de-

Y As noted infra 146 the USGS posii,on (2s opposed to Dr. Boore's position) was that 0.6 'R
was an app:opriate PGA for San Onotre
“ Dr. Boore also considered it apprepnats that these values be raduced by fividing them by &
facior of 1.13 (ie. to 0.41g and 0.73g) in acsordance with the practice of using the uverage
of the two components of recorded horizontal peak acceleration. Tr. 6559-61
“ Applicaat’s witness Dr. Savich suggesied that Dr. Boore's correlations for PGA were
controlied by data at large distance: from the carthquakes. Testimory of Dr Smith o2
Contention 1 at 4-7; Tr. 3261-74
“ The 0.67g pesk ground aceleratica value for San Onofre was first set on the advice of the
1USGS at the constructivn perpait hearing and was adhered to by the USGS for the operating
license proceeding. See 6 AEC st v42-45. SER, Append'x G at G-5

The applicant’s primary basis for a PGA value was an analysis of 192 PGA recordings
from 22 earthquakes by Dr. Lawrence H Wight. the study resulted in a mean PGA of 0 13g
and mean plus one standard deviation value of 0 528 Testimony of Dr. Wight on Contention
4 2t 67, Appl. Exh. 11. A similar analysis by applicant’s witness Dr. |. M. Idriss vielded a
mean plus one standard deviavion value for PGA of 063g. Testimony of Dr. Idriss on
Contention 4 at 7-13. The applicant aiso used theoretical modeling techniques to determine
ground motion characteristics for the site resulting from M, 7 events on the OZD. Testimony
of Dr. Gerald A. Frazier on Contention 4 at 3-21. These results were consistent with those of
the empincal studies of Drs. Wight and Idriss. /d at Figs. GAF-C and -D




viation computed in Dr. Boore’s paper was 00 great for predictive con-
fidence, particularly for close-in locations. Tr. 1737-38.

2. High Peak Vertical Acceleratioas

Intervenors claim the Licensing Board erred in not being concerned that
during certain recent earthquakes, most noiably the M,6.9 Imperial Valley
carthquake of 1979, peak vertical accelerations had been recorded which
were greater than two-thirds of the horizontal peak acceleration, the ratio
chosen for San Onofre's design.” Again, we think the Board adequatzly
explained its reason for believing that high peak vertical accelerations were
nci significant for the structural safety of San Onofre.

The reasons were three-fold. First, the vertical peaks were of very high
frequency, and had little structural damage associated with them. Second,
the design of San Onofre assumes that the significant ground motion from
all components occurs simultaneouly while in fact the recorded high
vertical peaks occurred early on, before the maximum horizontal motions.
Testimony of Dr. Frazier on Contention 1 at 15-21.* Third, Dr. McNeill,
who derived the spectra used for San Onofre's design, noted that accelera-
tion values, rather than acceleration ratios, are the values of design
significance. The design spectra for San Oncfre, hovizontal and vertical, le
above that associated with he Imperial Valley earthquake of 1979 at all
frequencies for reievant distances. See 7. 4008-09, 4024.% ‘we find that
the Board's explanation suffices for rejecting the significance of the higher
than anticipated ratio of vertical to horizontal motion associated with the
Imperial Valley earthquake of 1979.

3. Dr. Luco’s Testimony

Intervenors also claim that the Board ignored the testimony of Dr
Luco, a Board witness who was called to testify on the carthquake
modeling results submitted by the applicant. See, e.g.. Testimony of Dr.
Frazier on Contention 4; Appl. Exhs. 21, 24. In summarizing his criticism
of Dr. Frazier's model, Dr. Luco suggested, without elaboration, that it is
possible to have peak ground accelerations of 0.8g from a M,6.5 earth-

" The design peak vertical acceleration for San Onofre is anchored at 0.44g, or two-thirds its
E-k horizontal acceleration of 0.67g. See n 42, supra

Dr. Frazier also noted that in soft sediment there is an upward bias in recorded velocity
peaks Those soft sediment soil conditions are closer to the conditions at Imperial Valley than
10 the more rock like conditions at San Onofre. Testimony of Dr. Frazier on Contention | at
15 See also SER at 2-66
* The data indicate that even a mean plus one standard deviation vertical response spectrum
formed using the near-field data for the Imperial Valley earthquake of 1979 only exceeds the
vertical design spectrum for San Ouofre at a few [requencies Appl Exh 1. Response to
NRC Question 361-64
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quake, a factor of two higher than Dr. Frazier's model would have
predicted. ™ Tr. 4496-97. However, Dr. Luco was unwilling to recommend
that or any other “g” value for San Onofre, in view of what is in his
opinion, an uncertain definition of acceptable risk in NRC regulations.

Because of the considerable amount of evidence and analysis in the
proceeding specifically on the matter of peak ground acceleration (see PP
711-712, supra) we accept, at least for purposes of this stay motion, the
Licensing Board's judgment that the weight of the evidence does not
support Dr. Luco’s position. 15 NRC at 138-140.

4. Effects of Focusing on Peak Ground Acceleration

Finally intervenors claim that the Board unduly minimized the effects
that focusing would have to increase earthquake ground motion. Again, we
find the criticism wide of the mark.

Focusing is the compression of seismic waves in the direction that a
fault ruptures. The Licensing Board noted that the witnesses did not
dispute that focusing is a real, observed phenomenon. Instead, the dispute
centered on how much higher peak ground accelerations might realistically
be expected to result from focusing. 15 NRC at 147-48. As to this,
applicant’s witnesses testified that the maximum spread between the fo-
cused and “defocused”™ peak ground accelerations would be approximately
a factor of two which was already accounted for in their calculations. Tr.
3255-60 (Dr. Smith); see also Testimony of Dr. Frazier on Contention 4 ai
12-13. Intervenors witness, Dr. James N. Brune, thought it was possible
that focusing could lead to PGAs five times higher in the directionr of
upture than in the defocused direction. Tr. 4365. However, he noted that
at the frequencies of interest for San Onolre, so largs o disparity has never
been borne out in any kind of large earthquake, and the observed effects
have been in the range of a factor of two as applicant’s witnesses testified.
Tr. 4365-67.

The Licensing Board also took note of Dr. Smith's testimony that the
San Onofre facility does not stand directly in the path of the OZD, the
controlling geologic feature, but is eight kilometers off to the side of it sn?
hence not positioned to experience the effects of focusing. The Board
summarized its discussion of the issue as follows:

All of the available evidence indicates that where focusing does
occur, the resulting differences in high and low PGAs will be
about a factor of 2, and that lesser differences will obtain between

% Dr. Luco buttresse¢ his opinion by referring to the results from two published sources. Tr.
5006-07. One of the reports referenced by Dr. Luco, USGS-Circular 672, has been super-
seded by later USGS publications that predict lower values of PGA. See Tr. 5065
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median and high PGAs. Morcover, there are no major active
faults in the site vicinity “focused” —— i.c., aimed at — the site.
Furthermore, the Intervenors’ concerns about focusing are based in
the record on little more than its possibility, and an alleged lack of
sufficient data. They have failed to advance a plausible theory
supporting these concerns.

15 NRC at 150. We cannot say that intervenors are likely to prevail on

their critique of the Licensing Board's handling of focusing.”

In view of the extended length of time it takes for a nuclear power
plant to proceed from fuel loading and testing to achievement of criticality
— some three to four months — we have been able to gain a greater
familiarity with the record and the issues than is normally the case when
ruling upon a stay motion. Our review at this juncture leaves us with the
belief, explained in the preceding pages, that the asserted errors advanced
by intervenors in their stay motion do not cast serious doubt on the
propriety of San Onofre’s seismic design. Nor has the one questionable
Licensing Board ruling — that on foreclosure — worked, in practice, ic
prejudice intervenors’ case.

For all the foregoing reasons, intervenors’ motion for a stay pending
appeal is denied.

it 1s so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the Appeal Board

51 Intervenors also allege that the Licensing Board wrongly relied on the theory of saturation
of earthquake ground motion to decrease PGA. Intervenors are mistaken To the contrary,
the Licensing Board said that “given the meager and rather confused record on saturation,
[we do] not ascribe substantial significance to the [saturation] phenomenon.™ 15 NRC at 000
(slip opinion at 147) While we do not necessarily agree with the Licensing Board's
characterization of th: record on the matter of saturation, we find no harm to the intervenors
in the Board's assessment of the concept

714



Atomic Safety
and Licensing
Boards Issuances

ATOMIC SAFETY AND LICENSING BOARD PANEL

B. Paul Cotter, *Chairman

Robert M. Lazo, *Vice Chairman (Executive)
Frederick J. Shon, *Vice Chairman { Technical)

Dr. George C. Anderson
Charles Bechhoefer*
Peter B, Bloch*
Lawrence Brenner*
Gloon O, Bright*

Dr. A. Dixon Callihan
James H. Carpenter®
Louis J. Carter

Dr. E. Leonard Cheatum
Hugh K. Olark

Dr Richard F. Cole*
Dr. Frederick R. Cowan
Valentine B. Deale
Ralph §. Deck~r

Dr. Donald P. de Syiva
Dr. Michael A. Duggan
Dr. George A. Fergusor
Dr. Harry Foreman
Richard F. Foster

John H Frye, 1I*

Members

James P. Gleason
Andrew C. Goodhope
Herbert Grossman®*
Dr. Cadet H. Hand, Jr.
Jerry Harbour*

Dy. David L. Hetrick
Ernest E. Hill

Dr. Robert L. Holton
Dr. Frank F. Hooper
Helen F. Hoyt*
Elizabeth B. Johnson
Dr. Walter . Jordan
James L. Kelle,*
Jerry R. Kline*

Dr. James C. Lamb, I
James A. Laurenson®
Dr. J. Venn Leeds, J1.
Gustave A. Linenberger®
Dr. Linda W. Little

*Permanent panel members

Dr. M. Stanley Livingston
Dr. Emmeth A. Luebke®
Dr. Kenneth A. McCollom

Morton B. Marguiles*
Gary L. Milhollin
Marshali £, Miller"
Dr. Peter A. Morris*®
Dr. Oscar H. Paris*
Dr. Hugh C, Paxton
Dx. Paul W, Purdom
Dr. Forrest J. Remick
Dr. David R. Schink
Frederick J. Shon*
Ivan W, Smith*

Dr. Martin J. Steindler
Dr. Quentin J. Stober
Seymour Wenner
John F. Wolf
Sheldon J. Wolfe*




Cite as 15 NRC 715 (1982) LBP-82-26

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Louls J. Carter, Chairman
Dr. Oscar H. Paris
Frederick J. Shon

in the Matter of Docket Nos. 50-247-SP
50-286-SP

CONSOLIDATED EDISON
COMPANY OF NEW YORK
{Indian Point, Unit No. 2)

POWER AUTHORITY OF THE
STATE OF NEW YORK
(indlan Point, Unit No. 3) April 2, 1982

The Licensing Board rules on petitions to intervene and request to
paruicipate pursuant o 19 CFR §2.715(c).

INTERVENTION: INTERESTED STATE

Section 2.715(c) of tne Commission’s Rules of Practice does not limit
licensing boards to the recognition of a sole staie representative.

INTERVENTION: INTERESTED STATE

The authority of the Licensing Board to admit the Attorney General of
the State of New York as a representative of an interested state is not
limited by the provisions of a New York State law delegating responsibility
for representation of the state to the New York State Energy Office.
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INTERVENTION: INTERESTED STATE

A Licensing Board may require a representative or agency of an
interested state 10 indicate in advance of the hearing the subject matter on
which it wishes to participate, but such a showing is not required for
admission pursuant to 10 CFR §2.715(c).

INTERVENTION: INTERESTED STATE

A party admiited as an interested state under the provisions of 10 CFR
§2.715(c) may not reserve the right to intervene later under §2.714 with
full party status. A petition to inte.vene under the provisions of the latter
section must conform to the requirements for late-filed petitions.

RULES OF PRACTICE: STANDING TO INTERVENE

Where the petition for intervention of the Friends of the Earth was
signed by an cfficial of the organization who herself had the requisite
personal interests to support an interven.on petition, the crganization also
had standing.

RULES OF PRACTICE: STANDINC TC INTERVENE

The fact that the sole or primary purpose of an organization is .0
oppose nuclear power in general or the facility the subject of tae
proceeding in particular is not a basis for denying the o-ganization'
petition to intervene.

RULES OF PRACTICE: STANDING TO INTERVENE

The Union of Concerned Scientists (UCS) was not required to produce
an affidavit from one of its members or sponsors specifically authorizing it
to represent the interests of that member or sponsor in this proceeding
The organization's opposition to continued operation of the Indian Point
plant and its steps taken to effectuate that oppositio were clearly germane
to UCS's expressed purposes, and the Board could assume that UCS’s
sponsors in the vicinity of Indian Point were aware of those activities.
Accordingly, UCS could be presumed to represent the interests of such
sponsors. Virginia Electric and Power Company (North Anna Nuclear
Power Siation, Units | and 2), ALAB-536, 9 NRC 402 (1979)




RULES OF PRACTICE: STANDING TO INTERVENE

Where a non-membership organization has a well-defined purpose which
is germane to the proceedings, its sponsors can be considered equivalent to
members where they financially support the organization's objectives and
have indicated a desire to be represented by the organization. Therefore,
where an individual UCS sponsor has standing, this provides a sufficient
nexus between the organization and the proceeding to permit
representational standing by UCS.

MEMORANDUM AND ORDER
(Ruling on Petitions to Intervene and Agenda for Second Special
Prehearing Conference)

L. INTRODUCTION

Eighteen petitions to intervene and requests to participate (petitions)
have been filed in this special Investigative Proceeding.' Additional plead-
ings in the form of responses to petitions, amendments to petitions, listings
of contentions, objections to contentions, and answers to objections have
been filed by the parties (the NRC Staff and the Licensees) and the
petitioners. Rulings are made herein with regard to the petitions upon
consideration of the foregoing record and the First Special Prehearing
Conference held on December 2, 1981. Although some petitions have been
granted provisionally or to a more limited exient than was recussted, none
have been denied in their entirety.

Nine petitioners are admitted to intervene pursuant to 10 CFR §2.714.
They are: the Honorable Richard L. Rrodsky (Brodsky), Frienas of the
Earth (FOE), the Greater New York Council on Energy (GNYCE), the
New York City Audubon Society (Audubon), Pureats Concerned About
Indian Point (Parents), Rockland Citizens for Safe Energy (RCSE), the
Union of Concerned Scientists and New York Public Interest Research
Group (UCS/NYPIRG), the West Branch Conservation Association
(WBCA), and the Westchester Peoples Action Coalition (WESPAC).

Nine representatives or agencies of interested states, counties, or munici-
palities are admitted to participate pursuant to 10 CFR §2.715(c). They
are: the Attorney General of the State of New York (Attorney General),
the New York State Energy Office (Energy Office), the County of
Westchester (County), the Metropolitan Transportation Authority (MTA),

" In our November 13, 1981 Memorandum and Order we listed seventeen petitions requesting
leave to intervene pursuant to 10 CFR §2.714 or participate pursuant to 10 CFR §2.715
Subsequently we received another, untimely petition which is included herein
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the Council of the City of New York (NYC Council), the Port Authority
of New York and New Jersey (Port Authority).” the County of Rockland
(Rockland), the New York State Assembly and Its Special Committee on
Nuclear Power Safety (State Assembly), and the Village of Buchanan
(Village).

In ruling on the petitions to intervene pursuant to Section 2.714, we
have studied each petitioner's contentions to determine whether the peti-
tioner has formulated at least one acceptable contention. The rulings here
deal with contentions only to that extent. In a further order to be issued
shortly following the Second Special Prehearing Conference, a formulation
and listing of all contentions to be litigated in this proceeding will be set
forth. We turn now to & consideration of petitions, beginning with requests
to participate pursuant to 10 CFR §2.715(c).

The regulatory and case-law requirements for intervention and for par-
ticipation as an “interested siate™ have been very well reviewed by the
NRC Staff in its “Response of the NRC Staff to Petitions for Leave to
Intervene and Requests for Participation as Inierested States Filed in
Response to the NRC Federal Register Notice of October 7, 1981, dated
November 24, 1981, and need not be reviewed again here. In making
rulings on the petitions we have been guided by our interpretation of the
degree of compliance of the petitions, lus amendments thereto, with the
oforesaid regulations and law, and by the instructions to this Board
conaired in the Commission’s orders of Jjanuary 8 and September 18,
1¥8]

f. REQUESTS TO PARTICIPATE PURSUANT TO 10 CFR §2.715(c)
A. Attorney General of the State of New York

The Attoiney General of .he State of New York, Robert Abrams
petitioned to participate in this proceeding as a representative of the State
of New York on October 29, 1981. The NRC Staff responded on Novem-
ber 24, 1981, stating that it supporied and welcomed the Attorney Gen-
eral's request to participate pursuant to 10 CFR §2.715(c). Consolidated
Edison Company of New Yor" Inc. (Con Edison) opposed the petition in
its responses of November 24 and December 21, 1981 on the grounds that
participation of the Attorney General as a representative of an interested

1 To avoid confusion the Port Authority and the Power Authority (the Power Authority of
the State of New York, Licensee) shall be identified in this proceeding by the appropriate
binomial abbreviated designation, i.e. “Port Authority™ or “Power Authority”™ rather than
simply “Authority”™

) As commonly used, the phrase “interested state” includes any interested “county, municipal-
ity, and/or agencies thereof ™ 10 CFR §2.715(¢c)
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state is precluded by provisions of New York State law which delegates
such responsibility to the New York State Energy Office. The Power
Authority did not oppose the petition of the Attorney General in its
response dated November 24, 1981, but it stated that it believed that only
the State Energy Office was authorized to represent the State of New
York in this proceeding.

It has long been the practice in proceedings before the NRC and its
predecessor, the AEC, to admit more than one state agency and/or
represeniative, on the grounds that different agencies and representatives
of states bring different points of view to proceedings. See Consolidated
Edison Company of New York (Indian Point Urit No. 2), LBP-73-33, 6
AEC 751 (1973); Metropolitan Edison Company (Three Mile Island
Nuclea: Station, Unit No. 1) (Restart), Memorandum and Order Ruling
on Petitions and Setiing Setting Special Prehearing Conference
(unpublished, September 21, 1979). Our authority to admit interested
states as set forth in 10 CFR §2.715(c) says that we shall “afford
representatives of an interested state . . . and or agencies thereof, 1
reasonable opportunity to participate”™ (emphasis supplied). Clearly, NRC
regulations do not limit us to the recognition of a sole state representative.
Nor do we think that New York State law can so limit us, particularly
where, as here, the Attorney General of the State sees no such bar.
'\ erefore we reject the argument that we should admit only the State
Ene vy Office to this proceeding as a representative of he State of New
York. Our responsibility to assure that a complete record is compiled
mandaics that we hear the views of the several, diverse stale representa-
tives and agencies that have petitioned to participate in this proceeding *

We rule that the Attorney General of the State »f New York satisfies
the roquirements of 10 CFR §2.715(c) and admit him to this proceeding
as a representative of an interested state.

B. Counci! of the City of New York

Ten members of the Council of the City of New York (NYC Council)
filed a petition on November 6, 1981 to participate in this proceeding as
representatives of an interested municipality pursuant to 10 CFR
§2.715(c). By amendments to its petition dated December 10, 1981 and
February 5, 1982, NYC Council added eighteen additional signatories,
making & total that comprises more than a majority of the Council, and it

* The Commission's January 8, 1981, Order (Question No. 7) invites an official position from
the Governor of New York State. None of the state officials or ag:acies to date has been
authorized or has attempted to present his position. Unless a state representative or agency
comes forth with the Governor's views, we shall solicit them ourselves
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designated Ruth W. Messinger as “coordinator”™. The NRC Staff in its
responses dated November 24 and December 21, 1981, and February 25,
1982 takes the position that the NYC Council has not met the require-
ments of 10 CFR §2.715(c) because (1) it has failed to show that it is a
unit of government and not merely a group of individual representatives,
and (2) it has failed to identify a spokesperson. Con Edison, in its
November 24 and December 2!, 1981 responses, argued that the NYC
Council failed to show that it was authorized to represent the City of New
York and failed to identify a spokesperson. And in a February 22, 1982
response to the February 5 filing of the NYC Council, Con Edison
reiterated its earlier objections and, in addition, argued that the Council’s
February $ petition to amend was filed out of time and therefore should be
denied. The Power Authority in its response dated November 24 argued
that the signatories to the NYC Council petition had failed to show that
they were authorized by the Council to represent it in this proceeding and,
further, that the interests of the signatories would be adequately repre-
sented in this proceeding by the participation of the NY State Assembly,
the Attorney General of the State of New York, the Ccinties of West-
chester and Rockland, and the Village of Buchanan. The Power Authority
also asked, in the February 22 response, that NYC Council’s late peition
to amend be denied as un.mely. Finaily, in a response to the objections to
‘ts petitions, dated March 12, 1982, the NYC Council argued that it met
the tachnical requirements of 10 CFR §2.715(c), and that if it had »
met the technical requirements, this Board shouid admit it on discretiona
grounds.

To begin with, we reject the Licensees’ request that we deny NYC
Council's Februsry $ petitior to amend oecause it was untimely. We do so
on the basis of NYC Council's argument with respect to the six factors
which must be considered for discretionary standing. Four of those six
factors are identical to factors set forth in 10 CFR §2.714(a)(1) for
considering late petitions to intervene; indeed, the factors for untimely
filings were the genesis of those for discretionary intervention. Portland
General Electric Company (Pebble Springs Nuclear Plant, Units | and 2),
CL1-76-27, 4 NRC 610, 616 (1976). We find the Power Authority’s
argument that other governmental agencies will adequately represent the
interests of the constituents of the NYC Council to be unpersuasive. As
NYC Council points out, it is more likely to represent the interests of New
York City citizens in this proceeding than any other petitioner. Moreover,
there is no other forum wherein the interests of the citizens of New York
City will be protected in this matter. We believe that the NYC Council
will be more familiar than other petitioners with problems that might
develop in New York City in the event of an emergency with an accident
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at Indian Point; therefore the Council's participation can reasonably be
expected to assist in developing a sound record. Finally, admission of the
February 5 amendment will not delay the proceeding; it may broaden it
somewhat, but if so, the broadening will be just jed. We find these factors
to outweigh the fact that NYC Council failed to show good cause for the
late filing.

Having accepted the late-filed amendment to the petition, we must
address Staff’s objections. Is a petition from a majority of the Council
tantamount to arn authorization by the Council to participate in this
proceeding? We belicve it is. We fail to see any substantive reason to deny
NYC Council admission on the grcunds that a majority of its members
signed the petition rather thar voted for the same items ir a resolution.

Can Ruth Messinger be considered to be NYC Council’s spokesperson?
We belicves she can be. Although it does mystify us, in view of the
insistence or Staff and Licensces on this point, that the NYC Council has
not claimed that Ms. Messinger will act as its “spokesperson” in just those
words, we think that its filings show that she is in fact functioning as the
Council's representative. In the December 10, 1981 petition to amend, Ms.
Messinger states, “I have been authorized by my colleagues to submit this
petitior for leave to amend and to coordinate their participation in the the
(sic) proceeding | hereby request that service of all documents be made to
me.” The first sentence in the foregoing quote was repeated above Ms.
Messinger's signature in NYC Council's February 5, 1982 filing. Were
this a more leisurely paced proceeding we might be more inchined to be
sympatheiic with Staff’s insistence that technical details of procedure be
adhered to, and we mught take the lime to explore the basis for NYC
Council’s apparen: reticence to give Ms Messinger formal authcrization to
be its representaiive. But we do not have the time to indulge in minor lega!
technicalities, and we believe the proximity of the Indian Point plants to
New York City mandates the participation of the NYC Cowncil.

We rule that the NYC Council has adeuatcly met the requirements
for admission pursuant to 10 CFR §2.715(c), and we so admit it to this
proceeding. Further, we recognize Ms. Messinger as its spokesperson.

C. County of Rockland

The County of Rockland (Rockland), through the County Attorney,
Marc L. Parris, petitioned on November 6, 1981, to intervene in this
proceeding pursuant to 10 CFR §2.714, but later, on December 1, 1981,
amended its petition and requested to participate as an interested county
pursuant to Section 2.715(c). The NRC Staff, in its November 24, 1981
response, stated that Rockland had met both the standing and aspect
requirements of 10 CFR §2.714 and should be admitted to interveror
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status, but following Rockland’s amendment Staff said it did not object to
the changed request. The Power Authority, in its November 24, 1981
response, stated that it did not oppose Rockland’s petition. Con Edison, on
the other hand, opposed Rockland’s petition in its responses dated Novem-
ber 24 and December 21, 1981 on the grounds that the County had not
shown that Mr. Parris was authorized to represent it. A resolution at-
tached to Rockland's amendment and characierized in the Rockland filing
as “the authorization of the Legislature of Rockland County, directing the
Rockland County Attorney to appear in this proceeding”™ was rejected by
Con Edison because “[t]here is no documentation supporting any action
taken by the Rockland County Legislature™.

We can see no reascn to doubt the integrity of the County attorneys for
Rocklard County. We find that the County Attorney has adequately
shown :hat he has been duly authorized to represent the County of
Rockland in this proceeding, and we admit the County to participate as an
interested county pursuant to 10 CFR §2.715(c).

D. County of Westchester

Alfred B. DelBello, Executive of the County of Westchester (County),
filed a petition on November 6, 1981 to participate in this proceeding as a
representative of an interested county pursuant to 10 CFR §2.715(c). In
an amendment to its petition filed December 10, 1981, the County cited
the authority by which Mr. DelBello is authorized to represent the County.
The NRC Staff, in a response dated December 21, 1981, supported the
County’s petition and recommended that Mr. DelBe!lo be admitted as its
representative pursuant to 10 CFR §2.715(c). The Power Authority stated,
in its response dated November 24, 1981, that it did not oppose the
participation of Mr. DelBello as the representative of the County of
Westchester. Con Edison, on the other hand, opposed the petition in filings
dated November 24 and December 21, 1981, on the grounds that Mr.
DelBello had not shown that he had been authorized to represent the
County by the County’s Board of Legislators and therefore should not be
allowed to participate pursuant to 10 CFR §2.715(c).

We rule that Mr. DelBello has made an adequate showing that he is
authorized to represent the County of Westchester in this proceeding, and
admit him as the County’s representative pursuant to 10 CFR §2.715(c).

E. Metropolitan Transportation Authority

The Metropolitan Transportation Authority (MTA) petitioned on No-
vember 4, 1981 to participate in this proceeding as an agency of an
interested state pursuant to 10 CFR §2.715(c). It also requested to be
allowed to move to intervene under Section 2.714 at some later time,
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should its interest so require. The NRC Staff in its November 24, 1981
response supported MTA's petition to participate as an agency of an
interested state but objected to MTA's request to reserve the right to move
for full party status later, on the grounds that the request is inconsistent
with the requirements of 10 CFR §2.714. Staff pointed out that any later

tition must address the requirements set forth in 10 CFR §2.714(a)(1),
factors (i) - (v). The Power Authority did not oppose the MTA's petition,
but Con Edison stated in its November 24, 1981 response that MTA
should be required to indicate the subject matter with respect to which it
wished to participate. UCS/NYPIRG, responding to MTA’s petition on
November 13, 1981, also objected to the request for leave to come in later
under 10 CFR §2.714 and said that MTA should be required to indicate
the subject matter on which it wished to participate.

While 10 CFR §2.715(c) indicates that a Board may require a repre-
sentative or agency of an interested state to indicate “in advance of the
hearing™ the subject matter on which it wishes to participate, such a
showing is not required for admission pursuant to that section. We see no
need to require additional information from MTA about its interests at
this time. With regard to MTA's request to reserve the right to intervene
later under Section 2.714, however, Staff and UCS/NYPIRG are quite
correct. We rule, therefore, that MTA has met the requirements to
participate pursuant to 10 CFR §2.715(c) and is so admitted, but its
request to reserve the right to come in later with full party status is
denied. Such denial is without prejudice to the MTA's late filing of a
petition intended to conform to the requirements for late-filed petitions.

F. New York Assembly and Its Special Committee on Nuclear Power
Safety

The New York State Assembly and its Special Committee on Nuclear
Power Safety (State Assembly) filed a petition to participate in this
proceeding pursuant to 10 CFR §2.715(c) on October 4, 1981 and submit-
ted an amended petition on December 8, 1981. The NRC Staff, in
responses liled November 24 and December 18, 1981, supported the
petition of the State Assembly. The Power Authority stated in its Novem-
ber 24, 1981 response that it did not oppose the petition. Con Edison, on
the other hand, objected to the State Assembly’s request to participate as
an agency of the state on the grounds that New York State law authorizes
only the State Energy Office to participate in this matter.

We reject Con Edison’s argument for the reasons set forth, supra, in
our discussion of the petition of the Attorney General. We rule that the
State Assembly meets the requirements for participation pursuant to 10
CFR §2.715(c) and so admit it.
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G. New York State Energy Office

The New York State Energy Office (Energy Office) through its Gen-
eral Counsel, Stanley B. Klimberg, on November 6, 1981 petitioned to
participate in this proceeding as an agency of an interested state pursuant
to 10 CFR §2.715(c). The Energy Office showed in its petition that it was
authorized by State law to participate “on behalf of the State of New
York and its interested agencies™.’ The NRC Staff, Con Edison, and the
Power Authority supported the petition of the Energy Office in responses
dated November 24, 1981.

We rule that the New York State Energy Office has shown that it is
authorized to participate in this proceeding pursuant to Section 2.715(c),
and we admit it as an agency of an interested state.

H. Port Authority of New York and New Jersey

The Port Authority of New York and New Jersey (Port Authority), in
filings dated Octobes 14 and December 1, 1981, has petitioned to partici-
pate as an agency ol an interested state pursuant to 10 CFR §2.715(c)
and also for leave to move at a later time for formal status under Section
2.714 if its interest so requires. In its pleadings the Port Authority showed
that it is a bi-state agency appropriately authorized to participate in this
proceeding pursuant to 1C CFR §2.715(c). The NRC Staff, in its Novem-
ber 24, 1981 response, supported the Port Authority's petition to partici-
pate as an agency of an interested state, but pointed out that a later
request to intervene pursuan' to 10 CFR §2.714 would constitute an
out-of-time filing. Con Edison, in its answer to amended petitions on
December 21, 1981, and the Power Authority, in its response to petition on
November 24, 1981, both supported the Port Authority's petition to par-
ticipate as an agency of an interested state.

We rule that the Port Authority of New York and New Jersey has met
the requirements to participate in this proceeding pursuant to 10 CFR
§2.715(c) and is so admitted, but its request to reserve the right to move
for full party status later is denied. Such denial is without prejudice to the

* In a letter to the Board dated November 17, 1981, Howard A. Fromer, Assistant Counsel
to the Energy Office, objected because the Board’s Memorandum and Order of November
13, 1981 characterized the New York Attorney General as appearing “on behalf of New
York State”. The Energy Office argued that it should be “noted as appearing on behalf of
the State of New York and its agencies™ by virtue of its statutory responsibility. In response
10 that letter, the Office of the Attorney General said, in a letter dated November 23, 1981,
that it made no claim to be the sole representative of the State of New York. We are herein
designating the Attorney Genw ' = @ representative of the State of New York and the
Energy Office as an agency of the State of New York. See our discussion of the petition of
the Attorney General of the State of New York.
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Port Authority’s late filing of a petition intended to conform to the
requirements for iate-filed petitions.

I. Village of Buchanan

The Village of Buchanan (Village), within the corporate boundaries of
which Indian Point Units 2 and 3 are located, requested to participate in
this proceeding pursuant to i0 CFR §2.715(c) through its Mayor, George
V. Begany, in a petition filed Nevember 6 and a supplement thereto filed
December 8, 1981. Neither the NRC Staff nor the Licensees opposed the
Village's petition.

We rule that the Village of Buchanan meets the requirements of 10
CFR §2.715(c) for participation in this proceeding and admit it as an
interested municipality.

ITl. PETITIONS TO INTERVENE PURSUANT TO 10 CFR §2.714

A. The Honorable Richard L. Brodsky

By an untimely filed petition of December 2, 1981, the Honorable
Richard L. Brodsky, member of the Legislature of Westchester County,
secks to intervene on behalf of himself and two other named persons under
10 CFR §2.714, and to participate in this proceeding as a representative of
an interested municipality (the County) under 10 CFR §2.715(c). Staff
answered the petition in its filing of December 22, 1981; the Power
Authority answered in its filing of December 21, 1981; Con Edison
answered in its filing of December 21, 1981.

PASNY opposes Mr. Brodsky's admission in any manner beyond
limited appearance, asserting that he has not made a proper showing that
he qualifies under Section 2.715(c); that he has made no showing that he
will contribute (hence discretionary intervention is inappropriate); that he
may not properly represent third parties; and that he should not be
admitted because he opposes the Indian Point plants’ operation and op-
poses nuclear power. (See fn. 7). Con Edison would admit Mr. Brodsky
only urder 2.714, and then only upon a more convincing showing by him
that the balance of the five factors for late filing (Section 2.714(a)(1))
weighs in his favor. The Staff would admit Mr. Brodsky under Section
2.714. The Staff analyzes Mr. Brodsky's status with respect to the five
factors governing untimely petitions and finds that, while the balance is
scarcely compelling, the notion that Mr. Brodsky's participation will not
delay matters (the fifth factor) tips the scale.

In a subsequent filing on January 22, 1982, Mr. Brodsky responded to
the answers to his petition. In that document Mr. Brodsky does not further
address the five factors of CFR §2.714(a)(1). He does, however, at pages
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three and four, allege that he “has sought and received expert opinions,
{and] . . . devcloped and filed legislation . . ." concerning the energy,
economic, environmental and other consequences of an accident at Indian
Point.

We have carefully considered the filings in this case. We do not believe
that Mr. Brodsky should be admitted under 10 CFR §2.715(c). While he
may represent (as he avers) 60,000 people in the County Legislature, it
appears 10 us that he was elected by them solely to represent them in that
body. The notion that he has become, by virtue of his election, their
representative in any administrative proceeding he sees fit to enter strikes
us as unfounded. Nor has %e given us reason to believe he represents the
County itself or an agency thereof. Mr. DelBello, whose petition is treated
above, has, in contrast, done just that.

Mr. Brodsky also now alleges that he represents three individuals and
alleges that their affidavits “are forthcoming.” We do not read 10 CFR
§2.713(b) to permit representation of individuals by a person who is not an
attorney, except to the extent such person is a representative of a
“partnership, corporation, or unincorporated association.” Accord, Detroit
Edison Company (Enrico Fermi Atomic Power Plant, Unit 2) LBP-78-11,
7 NRC 381, 387, aff'd, ALAB-470, 7 NRC 473 (1978).

We can therefore allow Mr. Brodsky to appear only in his own behalf
as an intervenor under 10 CFR §2.7i4. In that regard we agree with the
Staff that he appears to have marginally fulfilled the requirements for late
filing. We note that his contentions are, verbatim, those of
UCS/NYPIRG, a party admitted herein, but we note also, as stated
above, that he claims special familiarity and access to special expertise on
at least one issue among the many. Convinced as we are that we must seek
all avenues of useful information while eschewing insofar as possible any
avoidable delay, we have decided to admit Mr. Brodsky as a pro se
intervenor under 10 CFR §2.714, and to consolidate his intervention with
that of UCS/NYPIRG. The conditions of that consolidation are as follows:

I. UCS/NYPIRG will be the lead intervenor for any contention
admitted.

2. Only the lead intervenor will introduce cvidence or cross-examine
witnesses except if Mr. Brodsky can show that he offered evidence to
UCS/NYPRIG, who then refused to use it, or he proposed questions on
cross-examination which UCS/NYPIRG refused to ask, and that such
evidence or cross-examination will be of substantial help to the Board in its
investigation.
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Friends of the Earth (FOE)

By petition of November 4, 1981, Friends of the Earth (FOE) peti-
tioned 10 intervene on behalf of six named persons, all alleged to be
members of FOE.* December 2, 1981, FOF submitted, in cooperation with
the New York City Audubon Society (Audubon), two contentions. FOE
thereafter submitted an affidavit of Lorna Salzman and amendment to the
petition, dated December 3, 1981, a reply to PASNY's responses to the
petition dated December 3, 1981, a response to the Staff’s response to
FOE’s amendment dated December 21, 1981, and a response to Staff's
response to FOE's contentions, dated January 7, 1982. Fundamentally, as
to standing FOE takes the position that its affidavit of Salzman, stating as
it does that:

The undersigned . . . hereby attests that she has been duly
authorized by her organization [FOE] 1o act as its representative .

and
.. . the members listed in the oviginal petition to intervene have
officially authorized FOE, through psrsonal verbal communication,
to represent them . . .
establishes the necessary double nexus member-to-FOE and FOE-
to-representative which the Board mentioned at pages 46-50 of the tran-
script.

Staff submitted a reply to the petition (November 24, 1981), a response
to the amendment and affidavit (December 15, 1981), an analysis of
petitioners’ contentions (December 31, 1981), and a final reply to petition-
ers’ answers (February 11, 1982). Succinctly put, the Staff does not
believe a proper nexus has been established nor does the Staff believe that
cither of the two contentions offered is litigable here in its present form.
However, Staff agrees that that portion of Contention I which reads:

Present emergency planning is inadequate to mitigate these
health effects, and there are no interim or future protective mea-
sures which could feasibly protect the health of the public

is arguably a matter which bears upon the answer to Commission Question
4

What improvements in the level of emergency planning can be

expected in the near future, and are there other specific offsite

® The petition refers to these people as “sponsors or members™ and later as “members.” For
the reasons set forth in the discussion of indices of membership in connection with
UCS/NYPIRG, infra, we make no distinction here
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emergency procedures that are feasible and should be taken to
protect the public?

Con Edison, in filings dated November 24, December 21, and December
31, 1981, and February 11, 1982, argues that FOE (and, indeed, all the
citizens groups petitions) lack standing by virtue of having failed to
established a nexus to individuals with interest and that their alleged
members lack the “indicia of membership™ as required by Health Research
Group v. Kennedy, supra. Con Edison objects to both contentions on
grounds of lack of site-specificity and lack of connection to the Commis-
sion's questions.

The Power Authorit' “Ind documents related to this petition on Novem-
ber 24, December 21, wecember 31, 1981 and February 11, 1982, The
Power Authority has, among other things, moved (in its December 21
filing) to strike FOE's affidavit of Salzman and amended petition on the
ground that they were not served upon the Power Authority. Indeed, they
apparently were not. We cannot stress strongly enough that participants in
this proceeding must serve their filings on all other participants. We have
deliberately specified a curtailed service list in order to reduce ‘he burden
of distribution on participants, and failure to serve all parties is a serious
abuse of our procedures. Nevertheless, we are loathe to impose a sanction
as strong as striking a submittal which we need in order to make an
interiocutory decision. To do so would, in some measure, be to defeat our
own purposes. The Power Authority’s motion is therefore denied. We
caution FOE, however, to serve all papers properly in the {uture.

The Power Authority objects to FOE's participation on grounds of lack
of standing, also citing Health Research Group v. Kennedy. The Power
Authority further objects to both contentions as lacking specificity and
failing to conform to the Commission’s ground rules as set forth in this
proceeding.

After due consideration we rule as follows: with respect to standing it
seems to us that the Salzam affidavit goes very far toward providing ‘he
nexus between persons living in the vicinity and Ms. Salzman’s representa-
tion of them by virtue of FGE’s inerest. Even were that nexus deemed
tenuous, however, we are mindful of the Appeal Board's teaching in Duke
Power Company (Amendment to Materials License SNM-1773 - Trans-
portation of Spent Fuel From Oconee Nuclear Station for Storage at
McGuire Nuclear Station), ALAB-528, 9 NRC 146, 151, (1979) that:

In our view it was enough ior standing purposes that the petition
had been signed by a r.nking officiai of the organization who
himse!f had the requisite personal interest to support an interven-
tion petition.
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Clearly, Ms. Salzman (who signed the original petition) has the requi-
site personal interest; her address on every service list is in New York City.
Clearly also, she represents herself under oath as an official of the
organization: its “Mid-Atlantic Representative.” Whether in such capacity
she is a “ranking official” in the sense above seeras to us too thin a hair to
split. We find that the requisite standing has been estabiished. We further
discern at least the bare bones of an admissible contention in the assertion
that there are, in effect, no improvements ir the level of emergency which
are feasible.

FOE is admitted as an intervenor pursuant to 10 CFR §2.7.4. As noted
below, FOE will be consolidated with Audubon because of their identical
contentions. We tentatively designate FOE as lead intervenor to assume a
role similar to that of UCS/NYPIRG in the consolidation of
UCS/NYPIRG with Richard L. Brodsky (q.v.). But we note that, if either
FOE or Audubon believes it can show good rsason why Audubon should
be lead intervenor for the purpose of dealing with a specific contention we
will consider redesignation at the time of submission of cross-examination
plans.

C. Greater New York Council on Energy

The Greater New York Council on Energy (GNYCE) submitted a
timely petition to intervene on November 6, 1981. Thereafter GNYCE
submitted amending and supporting documents on December 2, December
9, and December 10, 1981, and January 15, 1982. The latter included two
contentions (in the December 2 filing) and affidavits of authorization from
a member from an officer of GNYCE (December 10 filing).

Con Edison in its filings of November 24, 1981, and December 21,
1981, objects to GNYCE's standing, questioning the exact nature of the
named members’ interest and the sovernance structure of GNYCE. Con
Edison, in its filing of December 31, 1981, appears to discern the shadow
of an admissible contention in two sentences of GNYCE’s first contention,
but in a subsequent filing (February 11, 1982), Con Edison opines that no
real substance has been added to the shadow.

The Power Authority, in filings dated November 24, 1981, December
21, 1981, December 31, 1981, and February 11, 1982, faults the propriety
of GNYCE's chain from member to representative (doubting even whether
GNYCE's member is a member). The Power Authority further argues
that GNYCE's proposed contentions, even after explication, are outside the
scope of the Commission’s questions and lacking in specificity and basis.

The Staff, in filings dated November 24, December 21, and December
31, 1981, and February 11, 1982, finds the links from resident member to
GNYCE representative substantiai enough to support standing. But Staff,
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too, believes the contentions to be unrelated to the Commission’s questions
(or at least unrelated to those questions with which GNYCE would
identify them).

We believe GNYCE has clearly shown standing. As to having a
litigable contention we believe, with Con Edison, that the ghost of one
flickers in the first and last sentences of Contention 1. We would accord-
ingly accept GNYCE's offer, made at p. 4 of its January 15 submission, to
elaborate further if so requested.

Accordingly, we conditionally admit GNYCE under 10 CFR §2714.
The admission is conditional upon GNYCE's submission of a basis for
greater specificity in relation to the following contention:

Viable alternative strategies exist to incurring the excess fuel
costs associated with early and permanent shutdown of Indian
Point. The failure of State agencies or the utilities to implement
such strategies cannot be held to imply that such strategies are not
viable, would not save or produce sufficient energy, or that such
strategies would not limit or eliminate excess fuel costs.

The basis so provided shal’ clearly show how resolving this contention
could said in answering Commission Question 6. The alternative strategies
suggested shall be such that they could reasonablv be adoptable within
three to five years following a shutdown. The material shall be submitted
by April 12, 1982.

D. New York City Audubon Society

By a petition dated November 6, 1981, the New York Audubon Society
Audubon) sought leave to intervene in this proceeding. The petition is
supported by two contentions, filed jointly with FOE, above, on December
4, 1981, and by affidavits of Albert F. Appleton and Asher Fried submit-
ted December 9 and December 12, 1981 respectively.

Con Edison in filings dated November 24, 1981, December 21, and
December 31, 1981, and Fcbruary 11, 1982, objects for the same reasons
it objected to FOE's participation, citing Health Research Group v. Ken-
nedy, supra, for denial of standing and, of course, objecting to the joint
FOE/Audubon contentions as above.

The Power Autherity likewise, in filings dated November 24 and De-
cember 21 and December 31, 198! and February 11, 1982, would deny
Audubon participation on similar grounds to those on which it objected to
admitting FOE. Staff filed documents concerning Audubon on November
24, 1981, December 31, 1981, January S5, 1982, and February 11, 1982
Staff agrees that Audubon has shown standing. However, as with FOE
(whose contentions Audubon shares) Staff does not clearly discern an
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admissible contention, noting only that part of Contention I may be
admissible, as above.

We see a clear nexus to standing in the affidavits cupplied. Both
affiants attest to membership in Audubon and assert a desire to have
interests represented by Audubon. Both attest that they participated in a
unanimous resolution to authorize Geoffry Cobb Ryan to represent Au-
dubon in this proceeding. Clearly both, who say they are members of the
Board of Directors of Audubon, give the requisite indices of membership.
Both reside within fifly miles of Indian Point. We need not reach the
question of whether Mr. Ryan, as a Director of Audubon, who signed the
origina! petition and lists an address in New York, would per se qualify
Audubon under the Oconee-McGuire rule mentioned above. We find Au-
dubon has standing.

As with FOE, we see an admissible contention. We will admit Audubon
under 10 CFR §2.714, consolidating it with FOE as noted above.

E. Parents Conceined About Indian Point

Parents concerned About Indian Point (Parents), a voluntary unincor-
porated association of residents in the area around Indian Point, petitioned
to interverie pursuant to 10 CFR §2.714 in an initial filing on November 5,
1981, an amendment filed December 10, 1981, and by contentions filed on
December 2, 1981. Parents avers that all its member live within 50 miles
of the Indian Point plants, more than half of them live within 10 miles of
the plants, shows that it is authorized to represent two members who live
at Croton-on-Hudson, and identifies a Special Committee authorized to
represent it in this proceeding. Its contentions address the effect of an
accident at Indian Point on children within and outside the 10-mile EPZ,
and allege that the Emergency Response Plan is inadequate with respect to
its provisions for protecting children.

The NRC Staff, in its responses dated December 21 and 31, 1981, and
February 11, 1982, states that Parents has met the interest and aspect
requirements of 10 CFR §2.714 and has set forth at least one acceptable
contention (Contention I, bases 2-8, 13-17, 19, and 21). Con Edison in
responses dated December 21 and 31, 1981, states that Parents had
satisfied the interest requirement but had failed to set forth an acceptable
contention. The Power Authkority in responses dated November 24, 1981,
December 21, 1981, and February 11, 32, objects to the admission of
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Farents because Parents did not show the requisite interest and does not
propose an acceptable contention.’

We agree with Staff's overall assessment. We rule that Parents has
established standing and has set forth at least one cognizable contention.
(Contention I, subject to subsequent limitation by the Board). Parents is
admitted to intervenor status.

F. Rockland Citizens for Safe Energy

Rockland Citizens for Safe Energy (RCSE), civic organization located
in New City, petitioned to intervene pursuant to 10 CFR §2.714 in an
initial filing on November 6, 1981, a supplement containing contentions
filed December 1, 1981, and an amendment on December 9, 1981. In these
documents RCSE avers that it has about 50 member-families living in
Rockland County, many of whom live within the 10-mile EPZ for 'ndian
Point; it is duly authorized by two members (one of whom lives in New
City and one in Stony Point) to represent their interests in this proceeding;
and RCSE identifies a person authorized to represent it in this proceeding.
RCSE sets forth a number of contentions dealing with the Emergency
Response Plan for Indian Point.

The NRC Staff in responses dated December 28 and 31, 1981, states
that RCSE satisfies the requirements for standing and has submitted
several acceptable contentions. Con Edison, in its responses dated Novem-
ber 11, 1981, and December 21 and 31, 1981, agrees that one of th:
contentions is acceptable but argues that the affidavits “fail to state what
interests of these named individuals will be affected by this proceeding.”
The Power Authority in responses dated November 24, 1981, and Decem-
ber 21, 1981, argues against admitting RCSE on the grounds that “mere
recitation of membership is insufficient,” that RCSE lacks “an interest
specific to itself,” and it has not shown that it wil! contribute positively to
this proceeding.

We agree with Staff. We rule that RCSE has shown that it is au-
thorized to represent the interests of two of its members, one of whom lives
at New City and the other at Stoney Point, communities in close proximity
to the plant. It has also identified an authorized spokesper-.. and has

7 With respect to Parents, as well as several other petitioners, the Power Authority argues at
great length that the organization’s opposition to the use of nuciear power precludes it from
the right to participate in this proceeding. The Power Authority is wrong. The fact that “the
sole or primary purpose of the petitioner organization [is] to oppose nuclear power in general
or the facility at bar in particular™ is not a basis for denying a petition 10 intervene. See
houston Lighting and Power Company (Allens Creek Nuclear Generating Station, Umit 1),
ALAB-535, 9 NRC 377, 396-397 (1979)
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submitted at least one cognizable contention (Contention 5). RCSE is
admitted to intervenor status.

G. Union of Concernea -cientists and New York Public Interest
Research Group, Inc.

The Union of Concerned Scientists and New York Public Interest
Research Group, Inc. (UCS/NYPIRG), filed a joint petition to intervene
on November 6, 1981, contentions on December 2, amendments to the
petition on December 8 and 10, 1981, and a response to objections to
contentions on January 29, 1982. In those documents UCS is identified as
a nonprofit coalition of scientists, engineers, and other professionals, sup-
ported by 95000 UCS Sponsors nationwide. It has “spent a decade
conducting research into nuclear power safety questions.” UCS submitted
an unsigned affidavit of one of its sponsors, a resident of Croton-
on-Hudson, who represented that the Indian Point reactors threatened her
health and safety and authorized UCS to represent her interests in this
proceeding. NYPIRG was identified as a not-for-profit, non-partisan re-
search and advocacy organization which has been conducting research for
the past year and a half on problems relating to emergency planning in the
area surrounding Indian Point. NYPIRG provided the affidavit of a
member who lives approximately 40 miles from the plants; the member
alleged that her health and safety were threatened by the Indian Point
plants, and she authorized NYPIRG to represent her interests. Both UCS
and NYPIRG identified the spokespersons authorized to represent them in
this proceeding.

The NRC Staff responded to the pleadings of UCS/NYPIRG in its
filings dated November 24 and December 21 and 31, 1981, and February
11, 1982 Staff states that NYPIRG has established judicial standing and
has proposed a number of acceptable contentions relating to emergency
planning and to the risks posed by a serious accident at Indian Point. Staff
therefore recommends that NYPIRG be admitted to intervene. With
regard to UCS, Staff argues thar judicial standing has not been estab-
lished. Staff does not believe that the authorization of a sponsor (assuming
that a valid affidavit had accompanied the UCS amendment) provides the
“indicia of membership™ that is required here. In taking this position Staff
relies upon a District Court decision in Health Research Croup Kennedy,
82 FRD. 21 (D.C. 1979). In the absence of standing for UCS, Staff
recommends that UCS be granted discretionary intervention because of
“the important role played by UCS in the initiation of this proceeding and
the likelihood that UCS can make a meaningful contribution due to its
asserted expertise . . " .
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Con Edison, in its filings dated December 2i and 31, 1981, agreed with
Staff that NYPIRG should be admitted to intervene. This Licensee also
concurred in Staff's assessment with regard to UCS’s petition, relying on
Health Research Group v Kennedy, supra, as authority for rejecting
organizationa! representation of a sponsor. Con Edison did not recommend
that UCS be granted discreiionary intervention, however. The Power
Authority, in its November 24 and December 21, 1981 responses, opposed
the admission of both NYPIRG and UCS, on the grounds that the
organizations are opposed to nuclear power in general, have not shown that
they have an interest that will be affected, and will contribute to this
proceeding.

With regard to the “indicia of membership”™ problem raised by Staff, we
do not find that Health Research Group v. Kennedy, supra, requires the
conclusion reached by Staff and Licensees. There, the plaintiffs were an
umbrella public interest group and one of its subsidiaries. The subsidiary
group received no direct financial support from the public, and its parent
organization was so broadly based that its contributors could not be
assumed to have any knowledge of, or specific interest in, the 1ssues sought
to be litigated by the sub-unit. Here, the organizational objectives of UCS
in regard to nuclear power are clearly defined and weli advertised; there
can be little doubt that it is a desire to support the pursuit of those goals
that motivates the financial participation of the UCS Sponsors. The pri-
mary purpose of UCS in this case is to oppose the continued operation of
the Indian Point plants; it was their petition to the Commission to shut
down the plants that initisted this proceeding. That opposition and the
steps taken to effectuate it are clearly germane to the organization’s
expressed purposes. We can safely assume that the UCS Sponsors who live
in the vicinity of Indian Point are aware of these interests and activities of
UCS.

This consideration leads us to the teachings of the Appeal Board in
Houston Lighting and Power Company (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-335, 9 NRC 377, (1979) with regard to the
authorization issue of organzational representation. The Appeal Board
ruled that there need not be a specific representational authorization of a
member with personal standing in the case of all organizations. It said:

To the contrary, in some instances the authorization might be
presumed. For example, such a presumption could well be appro-
priate where it appeared that the sole or primary purpose of the
petitioner organization was to oppose nuclear power in general or
the facility at bar in particular. In such a situaticn, it might be
reasonably inferred that by joiring the organization, the members
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were implicitly authorizing it to represent any personal interests
which might be affected by the proceeding. (footnote omitted)
9 NRC at 396.
Further, the Appeal Board explicitly applied this teaching to UCS in
Virginia Electric and Power Company (North Anna Nuclear Power Sta-
tion, Units | and 2), ALAB-536, 9 NRC 402, (1979). As Staff pointed
out the Appeal Board there found that UCS had not established standing
to intervene, but went on to say:

In this connection, we have attached no significance to the fact
that the persons specifically identified in the UCS petition were
described as “donor” members of the organization (in our judg-
ment there is no necessity here to explore the question whether
representational standing can be based on the personal interests of
a mere financial contributor to the organization). Further, we
reject the argument of the applicant and the staff that UCS was
required to produce a specific authorization to represent the
interests of at least one of its members shown to possess personal
standing. To be sure, such an authorization is normallv an
ingredient of a demonsiration of representational standing. But
the authorization may be presumed in the case of members of
organizations such as UCS. (citiation omitted; emphasis supplied)"

9 NRC at 404 fn. 2.

It is clear to us that UCS need not produce an affidavit from one of its
members (or sponsors). UCS may be presumed to represent their interests
in this matter. Thus the fact that we have not been provided with an
executed affidavit is of no consequence.

UCS provided the names and addresses of five of its sponsors in the
November 6, 1981, petition of UCS/NYPIRG. All of them live within 25
miles of Indian Point, and affiant Robert D. Pollard attested that he had
personally spoken with each of them and they had specifically authorized
UCS to represent them. The fact that UCS has sponsors living within 25
miles of the plant is enough to give it standing, provided those sponsors
may be regarded in this instance as equivalent to members.

Since the Appeal Board has not reached the matter of standing of
“donor™ members of organizations, we shall decide the issue as it relates to

¥ The inclusion by Staff in its December 21, 1981, filing at p. 8, fn. 5, of the parenthetical
statement from this quotation, rather than the entire statement, unaccompanied by any
discussion to show the clear intent of the Appeal Board, was, in our view, less than candid.
We call to the attention of Staff, and all parties, the teaching of the Appeal Board in Black
Fox, where it said, “Counsel appearing before this Board (as well as other NRC adjudicatory
tribunals) have a manifest and iron-clad obligation of candor.™ Public Service Company of
Oklahoma. et al. (Black Fox Station, Units | and 2), ALAB-505, 8 NRC 527, 532 (1978).
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this proceeding. First we note, as Staff pointed out, that the Licensing
Board in Three Mile Island - Restart admitted UCS to that proceeding on
the basis of UCS Sponsors who lived within 20 miles of the plant.
Metropolitan Edison Company, et al., supra. We agree with that deter-
mination. In our view, where an individual UCS Sponsor has standing, this
provides sufficient nexus between the organization and this proceeding so
as to permit representational standing by UCS. Where, as here, a non-
membership organization has a well-defined purpose which is germane to
the proceedings, sponsors can be considered equivalent to members where
they financially support the organization's objectives and have indicated a
desire to be represented by the organization.’

We rule that UCS and NYPIRG have both established judicial stand-
ing and have proposed at least one acceptable contention (Contention
I{A)." We admit UCS/NYPIRG to intervenor status and consolidate with
it the Honorable Richard L. Brodsky."

H. West Branch Conservation Association

By timely petition of November 2, 1981, the West Branch Conservation
Association (W RCA) seeks to intervene in this proceeding. In response to
Staff's and Licens-es' positions, WBCA amended that petition on Decem-
ber 2, 1981, supplying affidavits of Melissa Levi, Joan Harding King and
Thomas J. King, all as members residing near the plant who wished
WBCA to represent them, and an affidavit of Joan Harding King as
Recording Secretary of WBCA, attesting that, by vote of its Board of
Directors, WBCA secks to participate herein and names representatives.
On January 11, 1982, WBCA filed a further response to comments on its
contentions. WBCA's previous filings had no made clear exactly what
portions of the statement made were meant as contentions, nor indeed, is

% Though the Court, in Health Research Group v. Kennedy, found that the plaintiff
organizations lacked standing, it did not dismiss the complaint Rather, it permitted amend-
ment of the pleadings to substitute other individual plaintiffs deemed to have standing in
their own right In do'ng so, the Court cited considerations of judicial economy; the original
plaintiffs had al-eady extensively briefed the merits of the case. Clearly, the effect of this
decision was to permit the public interest groups to continue to pursue the litigation if
authorized to do so by the individual plaintiffs (two of whom were supporters and one
allegedly a contributor to the parent group)

Here. one or more of the UCS Sponsors could have fiied petitions, been substituted as an
intervention petitioner, been found to have standing, and then merely authorized UCS 1o act
on their behalf. We deciine, however, to approach the resolution of this issue through such a
neediess paper charade
19 Had we not so ruled we would heve accepted the recommendation by Staff to admit UCS
at our discretion
" UCS/NYPIRG is designated lead intervenor. For other details regarding this consolidation,
refer to our discussion of Mr. Brodsky's petition, supra
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the January filing very helpful in this respect. We shall assume, however,
that it is the January filing to which we should look for the final
clarification of WBCA's intended contentions.

Staff answered this petition and the amendments in its filings of
November 24, December 11 and 31, 1981, and February 11, 1982. Staff &t
first advised of the need for amendment to satisfy the requirements of
standing, then agreed that the amendments of December 2 cure the flaw.
Staff further sees three admissible contentions in WBCA's January filing.

Con Edison in filings of November 24, December 21, and December 31,
1981, and February 11, 1982 opposes admission of WBCA, finding neither
proper standing (despite the amending affidavits) nor an admissible con-
tention. The Power Authority takes a very similar position in its filings of
November 24, December 21, and December 31, 1981, and February 11,
1982.

We hold that a clear nexus has here been established between named
members at risk, WBCA itself, and its named representatives before us.
We resolved the issue of standing in WBCA's favor. We further hold that
WBCA has presented at least one issue related to the Commission's
questions, viz. the assertion of financial benefit accrwing to Rockland
County through the sale of electricity, a matter which 1 .ies to Commis-
sion Question 6. We also note that WBCA, in its January 11, 1982, filing,
supplies a wealth of information on roads and traffic in the area which
could be viewed as comprising a contention on emergency planning. While
WBCA offers this material as being ostensibly related to Commissic:
Question 1, we see it as reievart under Question 3. Clearly, WBCA's
contentions may require restatement, but nonetheless we rule that the
petition, as amended, has met the requirements for at least one litigable
contention. WBCA is admitted in accord with 10 CFR §2.714.

I. Westchester People’s Action Coalition

Westichester People’s Action Coalition (WESPAC) submitted a petition
to intervene pursuant to 10 CFR §2.714 on November 5, 1981, contentions
on December | and a supplement to its petition on December 8, 1981, and
responses to objections on January 6 and 14, 1982. These filings show that
WESPAC is a not-for-profit organization representing approximately 2000
households in Westchester County, ali of which are located within 50 miles
of Indian Point. WESPAC submitted the affidavit of its Co-chairperson,
Mr. Charles A. Scheiner, showing that he is authorized to represent the
organization in this proceeding. In addition it submitted a notice of
appearance of attorney Alan Latman, Esq., on its behalf. Both Mr.
Scheiner and Mr. Latman, who is also a member of WESPAC, live within
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15 miles of the Indian Point plants. WESPAC's contentions address
alleged deficiencies in the emergency response plans for Indian Point.

The NRC Staff, in its filings on December 31, 1981, and February 11,
1982, stated that WESPAC has shown that it will be represented by a
duly authorized representative and has proposed a! least one acceptable
(subject to modification) contention, but that it has failed to show that at
least one member of WESPAC whose interest might be affected had
authorized WESPAC to represent him or her. Con Edison, in its December
21, 1981 filing, also objected to the admission of WESPAC because the
organization has failed to submit affidavits from members authorizing it to
represent them. The Power Authority, in its December 21, 1981 response,
objects to WESPAC's admission on the grounds that WESPAC has not
shown that its members have an interest in this proceeding, that it refused
to file affidavits from members, and the that it has not shown that it can
contribute to this proceeding.

In objecting to the admission of WESPAC on the grounds that an
affidavit from one of its members had aot been submitted to clothe the
organization in the personal standing of a member, Staff and Licensee
appear to have overlooked, in this instance, the ruling of the Appeal Board
in Duke Power Company, supra, which we quoted in our discussion of the
petition of FOE."” That ruling governs here. Mr. Scheiner, Co-chairperson
of WESPAC, has the requisite personal interest to support the petition of
his organization.

We rule that WESPAC has showr that it has standing to intervene in
this proceeding and has proposed at least one cognizable contention
(Contention 1, as later limited by the Board). It is admitted to intervenor
status.

IV. AGENDA FOR SECOND SPECIAL PREHEARING
CONFERENCE

At the Second Special Prehearing Conference scheduled for April 13
and 14, 1982, in White Plains, New York, the Board will consult with the
parties concerning: (1) the formulation of the contentions to be litigated in
this proceeding, and, (2) the discovery to be conducted thereon. We have
carefully considered the Commission’s instructions contained in fn. 4 as
revised in its September 18, 1981, Order, where it stated as follows:

Because the Commission itself is designating by this Order the
issues it wishes to be addressed in the adjudication . . . if is

12 And which Staff quoted on p. 4, fn. 3, in its December 15, 1981, response to the
amendment of the petition of FOE
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important thet contentions raised by parties and sub-issues raised
by the Board in this proceeding contribute materially to answer-
ing those designated issues.
... [T]he Board will not be bound by the provisions of 10 CFR
Part 2 with regard to the admission and formuiation of other
contentions. In granting this discretion to the Board, the Commis-
sion emphasizes that its purpose is to ensure that the Board is
empowered only to accept and formulate, after consultation with
the parties, those contentions which seem likely to be important
to resolving the Commission’s questions on pages 9-10, and
thereby to assure that the proceeding remains clearly focused on
the issues set forth in this Order. (emphasis supplied)
We have decided that the most effective and efficient way to comply with
the intent of the Commissicn in this investigation is for the Board itself to
formulate the contentions to be litigated, basing our formulation on the
contentions submitted in the pleadings, the positions of the parties at the
Second Special Prehearing Conference, and on our judgement with regard
to issues that we believe need to be ventilated.

Accordingly, by subsequent order of this Board the contentions to be
litigated in this proceeding will be set forth. For each contention there will
be designated a lead intervenor and, where appropriate, other intervenors
who have contributions to make to the litigation of that contention. It will
be the responsibility of the lead intervenor to prepare filings, present
witnesses, introduce documentary evidence, conduct cross-examination, and
submit findings of fact with respect to the contention or contentions
assigned to it. Contributing intervenors shall assist the lead intervenor by
supplying evidence, suggesting questions and plans for cross-examination,
contributing to the findings of fact, and providing any other assistance and
cooperation that wili aid the lead intervenor in contributing to the develop-
ment of a complete record in this case. If a lead intervenor declines to
introduce any evidence proposed by a contributing intervenor or refuses to
accept a contributing intervenor's suggestions with regard to cross-
examination or findings of fact, the contributing intervenor may petition
the Board to introduce such matters on its own behalf.'’ The petition must
show that the independent introduction of material by the contributing
intervenor is essential to the development of a sound record.

At the Second Special Prehearing Conference we will hear argument
from the parties and participants with regard to the contentions which we
formulate and our designation of lead and contributing intervenors. We

'3 Such petition can be made orally during the course of the hearing
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shall also propose and hear argument on a discovery schedule and proce-
dures."

Upon consideration of all of the foregoing and of the entire record in
this matter, it is this 2nd day of April, 1982

ORDERED

1. That pursuant to 10 CFR §2.715(c) the Attorney General of the
State of New Yurk, the New York State Energy Office, the County of
Westchester, the Metropolitan Transportation Authority, the Council of
the City of New York, the Port Authority of New York and New Jersey,
the County of Rockland, the New York State Assembly and Its Special
Committee on Nuclear Power Safety, and the Village of Buchanan are
admitted as participants to this proceeding.

2. That pursuant to 10 CFR §2.714 the Honorable Richard L.
Brodsky, Friends of the Earth, the New York City Audubon Society,
Parents Concerned About Indian Point, Rockland Citizens for Safe En-
ergy. the Union of Concerned Scientists and New York Public Interest
Research Group, the West Branch Conservation Association, and the
Westchester Peoples Action Coalition are admitted as intervening parties
to this proceeding, subject to such conditions as may have been set forth
herein or will set forth subsequently.

3. That the Greater New York Council on Energy is conditionally
admitted pursuant to 10 CFR §2.714 pending further order of the Board.

4. That the Parties and Participants shall attend the Second Special
Prehearing Conference on April 13 and 14, 1982 at the Ceremonial
Courtroom, Westchester County Courthouse, Grove Street, White Plains,

14 All parties and participants are put on notice that discovery in the proceeding will be
abbreviated and must be conducted efficiently. Put simply, the Board cannot and will not
tolerate protracted legal batties over discovery. For guidance, see 10 CFR §2.730(h) and
Section 111, A-D, of the Commission's Statement of Policy on Conduct of Licensing Pro-
ceedings (46 FR 28533, May 27, 1981).
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New York to discuss the formulation of contentions and the discovery
schedule and procedures.

THE ATOMIC SAFETY AND
LICENSING BOARD

Louis J. Carter, Chairman
ADMINISTRATIVE JUDGE

Oscar H. Paris
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE
Bethesda, Maryland
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Cite as 15 NRC 742 (1982) LBP-82-26

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

John F. Wolf, Charman

Dr. Frank F. Hooper
Gustave A. Linenberger, Jr.

in the Matter of Docket Nos. 50-522
50-523
PUGET SOUND POWER & LIGHT
CO., et al
(Skagit/Hanford Nuclear Power
Project, Units 1 and 2) April 5, 1982

The Licensing Board rules on petitions to intervene.

RULES OF PRACTICE: STANDING TO INTERVENE

An intervention petitioner, to have standing, must allege some injury
that has occurred or will result from the action taken as a result of the
proceedings. A mere academic interest in the outcome of the proceedings
will not confer standing.

RULES OF PRACTICE: STANDING TO INTERVENE

The economic concerns of ratepayers of the applicant utilities are not
within the “zone of interests” protected by the Atomic Energy Act or
NEPA, and such interests do not provide a basis for standing for the
representative of the affected ratepayers.
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MEMORANDUM AND ORDER
IN RESPONSE TO PETITIONS TO INTERVENE FILED BY (1) NATURAL
RESOURCES DEFENSE COUNCIL, (2) NATIONAL WILDLIFE
FEDERATION AND OREGON ENVIRONMENTAL COUNCIL, AND (3)
COALITION FOR SAFE POWER/FORELAWS ON BOARD

Timely petitions for leave to intervene have been filed in these proceed-
ings pursuant to 10 CFR §2.714 By: (1) Naitural Resources Defense
Council (NRDC); (2) National Wildlife Federation (NWF) and Oregon
Environmental Council (OEC) (a joint petition); and (3) Coalition for Safe
Power (CSP) and Forelaws on Board (FOB) (a joint petition).

I. NRDC Petition to Intervene

(a) Intervention as of Right

NRDC seeks to intervene in these proceedings to protect its own
interests as an entity and the interests of its members. As an organization
it and its nationwide membership are dedicated to the defense and pres-
ervation of the human environment aad the natural resources of the United
States.

To have stending in this matter one must satisfy two tests, first, ¢
must allege some injury that has occurred or will result from the action
taken as a result of these proceedings. Under this ‘injury in fact’ test a
mere academic interest in the outcome of the proceedings will not confer
standing. One must allege an interest arguably within the zone of interest
of the Atomic Energy Act and Section 2.714 of NRC’s Rules of Practice.’

The petition lists alleged harm to its member but no harm in fact to
NRDC, as an entity. NRDC relies on its claim to be a “special interest”
organization with demonstrated concern for environmental and nuclear
power matters as its basis for standing. That reliance is misplaced.’

In the Sierra Club case, The Supreme Court said: “a mere interest in a
problem no matter how longstanding the interest and no matter how
qualified the organization is in evaluating the problem, is not sufficient by
itse'l to render (¢ organization ‘adversely affected’ or ‘aggrieved’ within
the meaning of APA"

It is clear that under the Sierra Case holding NRDC does not have
standing on the basis of its organizational interest.

' Portland General Electric Co. (Pebble Springs Nuclear Plant, Units | and 2) 4 NRC 610,
613, 614 (1976)
? Sierra Club v. Morton, 405 US. 727, 739-40 (1972)
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(b) Intervention as a Representative of its Members

NRDC's attempt to show standing through its members interest is not
successful for the following reasons.

The affected members interests are predicated on economic concerns as
ratepayers of the applicant utilities. It is well established that the interest
of ratepayers is not within the “zone of interests™ protected by the Atomic
Eergy Act or NEPA''

NRDC argues that standing is established by asserting that listed
members could be adversely effected by the operation of S'agit/Hanford
Nuclear Power Plant. It contends .aat the operation, if licensed by this
proceeding, would cause thermal and chemical pollution in the Celumbia
River which in turn would increase fish mortality and decrease recreational
safety. In addition, it claims its members will incur risks of catastropic
accidents and impacts due to radioactive wastes. The petition fails to allege
how NRDC or its member will suffer “injury in fact™. The members are
customers of utilities in the area but none of them resides within 50 miles
of the proposed site.

The Board finds on the basis of the deficiencies indicated above that the
NRDC’s petition has failed to establish a basis for intervention as of right.

(¢) Discretionary Intervention

NRDC has not sought discretionary intervention. However, the factors
listed by the Commissioners in the Pebble Springs decision* to be weighed
in determining discretionary intervention, have been considered by the
Board to the extent possible at this stage of the development of the record.
in the light of the allegations in the petition it is concluded that a
perceptive determination regarding discretionary intervention cannot be
made at this time. Accordingly, discretionary intervention is denied.

I1. NWF and OED Joint Petition to Intervene
(a) Intervention as of Right

While the joint petition lists alleged harm to its members it lists no
harm to NWF or OEC as entities. NWF/OEC organizational interests in
environmental problems and nuclear power do not provide a basis for
standing on cheir own.’

) Portland General Electric Co. (Pebble Springs Nuclear Plant, Units | and 2) CLI-76-27, 4
NRC 610, 614 (1976)

¢ Pebbie Springs Case, supra 4 NRC 610, 614 (1976)

S Sierra Club v. Morton, supre 405 US. 727, Pebble Springs, supra 4 NRC a1 613
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The only members identified in the NWF/OEC petition live in Port-
land, Oregon, 180 miles from the site. This is beyond the area accepted by
NRC to establish that posssible injury will occur. Accordingly, no basis for
standing cun rest on the residences of NWF/OEC members. The petition
does not explain how the listed members will suffer injuries to their
recreational activities as a result of the proposed construction and opera-
tion of the Skagit/Hanford Plant. The identified economic concerns of the
members as ratepayers to the applicants are not an acceptable basis for
standing. None of the standing, alleged bases in the petition are acceptable
as a basis to establish standing as a matter of right.

(b) Discretionary Intervention

NWF/OEC's petition does rot seek discretionary intervention. However,
the Board has considered the possibility. It has found no basis in the
petition that NWF/OEC would make a unique contribution to the record
It does not appear that there are any interests, or special knowledge or
expertise with respect to the amended application that would warrant this
Board to consider allowing NWF/OEC to intervene on a discretionary
basis. In the present circunstances, the Board has concluded that discre-
tionary intervention should rot be granted.*

Iil. Petition of CSP/FOB
(a) Intervention as Right

The coalition for safe power (CSP) alleges that it is a not-for-profit
citizens organization and that it works for safe energy through rescarch
and education. Forelaws on Board (FOB) joined the petition by consolida-
tion. Neither the interests nor membership of FOB have been stated in the
petition.

Standing exists here for CSP based on an affidavit of Mr. Terry Dana
which states that the affiant resides at Richland, Washington, is a member
of CSP, and authorizes CSP to represent his interest in this matter.

Since Richland, Washington is about 15 miles from the proposed site it
appears that Mr. Terry Dana could be affected by the results of this
proceeding.

The Board finds that CPS has established standing on the basis of the
residence of its member Mr. Terry Dana.

FOB has not pleaded its interests or identified effected members in the
petition. CSP can assert only its own interests in the proceeding and

® Cf Pebbie Springs, supra 4 NRC 610
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cannot intervene on behalf of FOB.” FOB's attempt to consolidate with
CSP in this matter is accordingly rejected.

it does not appear from the petition that there are any interests, or
unique knowledge or expertise with respect to the amended application that
would warrant this Board to consider allowing FOB to intervene on a
discretionary basis.

Accordingly, it is

ORDERED

This 5th day of April, 1982, that:

(1) The NRDC petition to intervene is denied;'

(2) The NWF/OEC petition to intervene is cenied;" and

(3) The CSP petition to intervene is granted.’
The FOB petition to intervene is denied.*

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

John F. Wolf, Chairman
ADMINISTRATIVE JUDGE

’ Tennessee Valley Authority (Watts Bar Nuclear Plant, Units | and 2) ALAB-413, S NRC

1418, 142) (1977).

* Under 10 CFR §2.714(a)(3) an amended petition 1o intervene may be filed, at any time up

to fifteen (15) days prior to the holding of the special prehearing conference, to cure any

deficiencies in the original petition to intervene if the petitioner is able to do so.

9 Under the terms of 10 CFR §2.714(b) a petitioner must file “a supplement to his petition

to intervene which must include a list of the contentions which petitioner seeks to have

litigated in the matter, and the bases for each contention set forth with reasonable specificity
A petitioner who fails 1o file such a supplement which satisfies the requirements of this

paragraph with respect to at least one contention will not be permitted to participate as a

party.”
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

ivan W. Smith, Charman
Dr. Walter H. Jordan
Dr Linda W. Little

in the Matter of Docket No. 50-289
(Restart)
METROPOLITAN EDISON
COMPANY
(Three Mile Island Nuclear
Station, Unit No. 1) April 5, 1982

Licensing Board, having reserved jurisdiction in Partial Initial Decision
LBP-81-59, 14 NRC 1211, December 14, 1981, to consider the Staff's
plan for implementing the initial decision, after modification and amend-
ment, adopts the Staff"s implementation report

RESERVATION OF JURISDICTION: IMPLEMENTATION OF
INITIAL DECISION;
DELEGATION OF AUTHORITY

Jurisdiction to approve post-decision implementation plan was reserved
in view of the fact that the evidentiary record did not permit detziled
determination of which considerations require the imposition of rigid
license conditions; that the license should not be freighted unnecessarily
and too rigidly with license conditions; that enforcement involved its own
expertise; that the Notice of Hearing (10 NRC 141, 148-49) assigned
responsibility to be shared by the Director of Nuclear Reactor Regulation
and by the Board to implement the Board’s decision; and that to leave the
entire enforcement responsibility to the Staff would be an excessive
delegation of the Board's responsibilities
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JURISDICTION: PETITION FOR RECONSIDERATION

An uninvited request to reevaluate the evidentiary record and arrive at
a different conclusion made more than two months after the initial decision
would, standing alone, be an untimely petition for reconsideration under 10
CFR 2.771 and beyond the Board’s jurisdiction.

JURISDICTION: IMPLEMENTATIO!v OF INITIAL DECISION

Having retained jurisdiction to approve implementation plan, even
though a request for modification of the initial decision could be desmed
an untimely petition for reconsideraticn, it would be pointless for Licensing
Board to require the implementation of a condition it no longer supported,
and, in any event, the Board's ruling would afford useful guidance to the
Appeal Board and Commission on review.

JURISDICTION: ." “"LEMENTATION OF INITIAL DECISION

Having retained jurisdiction to approve implementation plan, a request
to clarify the scope and purpose of a Board-imposed condition in the initial
decision is not a petition for reconsideration and is properly within the
Board’s jurisdiction.

MEMORANDUM AND ORDER MODIFYING AND APPROVING NRC
STAFF'S PLAN OF IMPLEMENTATION

Background and Summary of Rulings

In the Partial Initial Decision of December 14, 1981 (LBP-81-59, 14
NRC 1211) the Board explained that, throughout the decision on plan:
design and unit separation issues, references were made to the Board’s
reliance on various Staff “requirements”, Licensee “commitments” and
Board-imposed “conditions™ without studied regard to whether these terms
were intended to be conditions or legally-binding technical specifications
attached to the TMI-1 license. PID 7Y 1198-1202.

We explained further that the evidentiary record did not lend itself to
detailed determinations as to which of these considerations require the
imposition of rigid license conditions and technical specifications (PID ¥
1213); that the license should not be freighted unnecessarily and too
rigidly with license conditions (PID ¥ 1207); that enforcement involves its
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own expertise (PID ¥ 1213); that the Notice of Hearing assigned respon-
sibility to be shered by the Director of Nuclear Reactor Regulation and by
the Board « .mplement the Board's decision (PID ¥ 1216); and that to
leave the entire enforcement responsibility to the Staff would be an
excessive delegation of the Board’s responsibilities (PID ¥ 1216)

Therefore we deferred issuing our final decision on which of the various
requirements, commitments and Board-imposea conditions should be made
license conditions and we directed the Staff to present a plan for the
implementation of the Board’s decision on plant design and unit separation
matters. Licensee was directed to respond to the Staff's report and other
parties were invited to respond. PID ¥ 1217. As to the plant design issues,
the Board listed nineteen categories of requirements which, at a minimum,
the Staff was directed to address. PID ¥ 1218.' The Staff was also directed
to include four categories of unit separation requi ements in its im-
plementation plan report. PID 1Y 1236-37

The Staff, on February 1, 1982, reported the details of its enforcement
plan. On February 22 the Licensee replied to th: Staff's report challenging
some aspects of the enforcement plan. Union of Concerned Scientists
(UCS), the only other party to reply to the Staff’s report, on February 17,
criticized the Board's approach to enforcement, and fauited some aspects
of the Staff’s plan. The Staff, by leave of the Board, filed on March 10 a
response to the Licensee's position in which the Staff reported that it and
Licensee now agree in most of the disputed areas

The. Staff’s report addressed each of the matters set out in the Board’s
directive and other implementation items. We find that the implementation
plan is generally sufficient but that it requires some modifications and
additions. Below, as modified and amended, we adopt the plan as the
Board’s order in this proceeding

Discussion

Steam Generator Bypass Logic Problem

In PID 1 1064’ the Board required that
prior to rest.rt, the Licensee propose for Staff approval, a
long-term sclutica to the steam generator bypass logic problem

' One requirement, to complete a revised small-break loss of coolant accident analysis under
revised assumptions, was later deleted from the decision by the Board's order of January 26,
1982

? The NRC StafT incorrectly refers to PID ¥ 1174




for implementation as soon as possible after restart. Prior to
restart, the Staff shall certify to the Commission that the Li-
censee has made reasonable progress in initiating its program for
the long-term solution.

In its enforcement plan (page 3, item $5), the Staff proposes that it will
require Licensee to upgrade its main steam rupture detection system to
safety grade prior to startup following Cycle 6 refueling. The plan also
requires (at page 6, item 10) that prior to restart, the Licensee must
propose a means to prevent feedwater isolation due to failure in rupture
detection systems.

UCS contends (at page 4) that implementation of the solution after the
Cycle 6 refueling does not comport with the Board’s order requiring
implementation as soon as possible after restart. However the Board is
satisfied with the time contemplated by the Staff. On the other hand. UCS
is correct in that the Staff has failed to provide for certification w0 the
Commission that, prior to restart, Licensee has demonstrated reasonable
progress in initiating the ionger-term solution.

Accordingly we reiterate the requirement that the Licensee demonstrate
reasonable progress prior to restart. If the Staff is satisfied, upon evalu-
ation, that Licensee’s proposal of a means for preventing feedwater isola-
tion due to a failure in the rupture detection system itself constitutes
reasonabie progress, it may so certify. We will not, however, require, as
UCS urges (at page 4), a report to this Board of the substance of the

program.
Environmentally Qualified Pathway to Cold Shutdown

In our Partial Initial Decision we presumed that Licensee would envi-
ronmentally qualify the equipment needed to achieve cold shutdown in
accordance with Supplement 3 to IE Bulletin 79-01B. But recognizing
some doubt about the validity of that presumption, we required that the
Commission be informed if the Licensee does not plan to qualify the
equipment. PID ¥ 1180.

In its January 28, 1982 Comments to the Commission on immediate
effectiveness, the NRC Staff has complied with (his directive by informing
the Commission, inter alia, that its position as set forth in the IE Bulletin
has since changed, and that the Staff is not currently aware of any such
plans (Comments at 14, 15) by the Licensee. The Staff’s report to the
Commission is complete. The Licensee has also disclosed its positon to the
Commission in its January 28 comments on immediate effectiveness (at
page 4). The Board's reporting requirement is satisfied and we are also
satisfied with the substance of the Staff and Licensee’s respective reports.
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The Staff has listed under [I C, “COMMITMENTS, REQUIRE-
MENTS TO BE COMPLETED UNDER RESTART", our requirement
flowing from PID ¥ 1180 that the equipment either be environmentally
qualiiied or that the Commission be so informed. Licensee believes, appar-
ently, that there is an opportunity for confusion in this organization in that
listing it there might be read to require environmental qualification befcre
restart. This interpretation is not likely, but a better organization would
be, as Licensee suggests, under II D, “OTHER COMMITMENTS/
REQUIREMENTS" of the implementation plan.

Systems [nteraction Studies

The Board specified in Y9 1000 and 1003(f) that TMI-1 is to be
included by the Staff in generic reviews of systems interactions. The Staff
reports that it is still formulating and testing methodologies and guidance
for the conduct of systems interaction studies and is presently not imposing
a requirement to c<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>