DOW, LOHNES & ALBERTSON

'S 3 rwE WY ¥l I8 sTREEY
P p———— 5N ¢ 20037 s - e -
S i ers- SV | o
" » - e pPa
- . - - L
o s » ¢ RO SR MDD - W . "
p-owies: A - - - -
g B " [ AL T TS A TR Y - » - -
" » : - - LS b i
A w » A AR Rl e v~ “s L T
‘e e o . . » e -
- - 4 ARG ' (3
T ¢ oo WRTERS Gun ol A
b - e | "
s e -
e P - - - L
AR P - b A .
e - AR hoiing
. .. - " s LA »
- e " ¢ ¢ ol . - Co "o pare
. - - A 8 S ALK ¥ -
" . pris B CRC. st e b o A
AT »ow I Wi o ool -
o - - . A o -
- Koe: ' ey - > rpaeifiabiaigriid
- . . 0w
, e ) in
b OREY BIChN St b -
3 a9 'Y
pov e . h
. . g " "
» o A . . *» -
pos - - . PR
. o ot o
s SN AL ¢ M e ‘
e - sl Py
-y K T . - .
- ey i g -
e . - -
WENAL § OIS ; WL O DLORDM BAS £
BN § S : oo o B (0
A plghe - KA pon B 7 WARYLANE DA (9
e "
y o
L A v - - E
ANRCS: | AP
RO 4 0 mA - P
WML 1O ISR & Pas.
¥ NI
fon! A
A 0 y ‘( Ty
* r 4 v v
E e veé Director for perat ¢
" \ " . +
N Lear Reg 'y MM1&S 10!
1 " » . v 5 $
wa A ' "
€ Ki est Pursuant t | s Lol § 2.20¢
) r . ) ;
! L K6 i '
:. y My Tt
Pui Aint t | STl § 2.20¢ 198¢ § entlsts
Er eers for ire Ene y 1§ "SE»' hereby re
y ) {
Y 3 * \ \ A
ed] ely effective orde:y Aind the institution {
» ¥ - L4 " - 2
1l eedings t the same extent and on the same ases as the
v
. L " 2 | | \ A < ) ! 5 [ I
- REQUeET 116 Uiy LS A - 1T W s “1} ' | Ket NO, < - & 4
) " . . L 1 X - '
Py .the ¢ renam=wacging river Central School District ' ! ,
! + -n 3 » .
- o Y r 3 "te 94 ¥ ¥ *at 4 5
Ll I'l Sk ereby aqdopts ! incorporant nereiln by
» L 4 v ol S (S » r + L g Y ~ 1 A
etere € the S5Chool District's Reguest ma ! uily 14 l
{ )
B 4 Yy r » 3 » ' , v "
ag suppliemented by that Ré EtOor's letters of July 19 LY e
and July 21 all Of which are tached hereto. St
4 rthe:s rec o e roc oF B ¥ ~ ¥ B . } Vet 1°%, Wit e - w
ful 1€ d olilgdatic Cf 1T8s Request wit! ne forme;
‘ nd il ’
Request made by the Sch l District.
(T
& N At A ‘ :
VA \ w YORS v : '
g ’ : £ s
" ‘ "y ‘ ¢ ]
Tt
?
amamnet ¥
e S ——
N—— R e— — .




Mr. Victor Stello, Jr.
July 28, 1989
Fage 2

SEy's Interest

SE; is an incorporated, tax-exempt, na:ionwide
organization formed in the Spring of 1976, whose membership
consist of over 1,000 faculty members and researchers from
American colleges and universities, boih State and private,
and other persons engaged in the sciences. Its purpose is
to correct the alarming degree of misunderstanding on
fundamental, scientific and technological issues permeating
the national energy debate, especially with respect to the
balancing of environmental concerns. 1In pursuing these
objectives, SE, is committed to offering its views based on
the considerable knowledge and expertise of its members to
the public and to the various ?ovcrnmcntal agencies with
responsibility for the resolution of energy issues, including
participation in rulemaking and adjudicatory proceedings of
the U.S. Nuclear Regulatory Commission. Many of SEy's
members live and/or work on Long Island in the vieinity of
the Shoreham Nuclear Power Plant and rely on electricity from
its license, Long lsland Lighting Company. Therefore, the
organization and its members have a special interest in the
safe and environmentally benign operation of the Shoreham
plant to provide them with reliable electricity and to aveid
the substitution of fossil fuel plants relying on imported
¢il and gas, which would contribute not only to acid rain,
the greenhouse effect and other effects adverse to the
physical environmental, but also to our national trade
deficit and the endangerment of national eneragy security and
other effects adverse to our society.

Notice Requested

SE; requests that it be n.tified of all
developments in U.S.N.R.C. Docket No. 50-322 by mail (a) to
Professor Miro M. Todorovich, Executive Director, Scientists
and Engineers for Secure Energy, Suite 1007, 570 Seventh
Avenue, New York, New York 100l. as well as (b) to counsel
at the Washington, D.C., address shown on thig letterhead.

Notice and Intervention

SE; requests to be notified of all actions taken on
this Section 2.206 Reguest and also requests intervenor
status in sny proceedings initiated by the Commission
pursuant to the consolidated requests of SE, and the School
District.



Mr. Vietor Stello, Jr.
July 285, 198%
Page 3

Consent

I am authorized to advise you of the Shoreham-
Wading River Central School District's consent to the
consolidation of its Reguest with this reguest by SE,.

Respectfully,

d 4 i wh .
/ﬂ / 7"
James P, McGranery, Jr.
Counsel for Scientists and
Engineers for Secure Energy
and Shoreham=Wading River
Central Schoeol District

JPM:imb
Enclosures

¢c: Dr. Thomas E. Murley
(Ww/© enclosures)

bee: Steward W. Brown
(w/0 enclosures)
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Victer Stelle, Jr.

Executive Directer for Operat.ions
V.8, Noclear Regulatory Comnmission
One ¥hiteflint Nerth

11855 Reeckville Pike

Retkville, Meryland 20882

Re: Shoreham~wWading R.ver Central Scheol Districe
Section 2.206 Fegquest Submitted July 14, )9ES
WJJ.L - Q Lekas J‘.R...Jﬁ :'J.Z? e

Dear Mr., Stelle:

In further suppert of She above-coptioned Reguest
("Feguest™), the Sherehan=Walding River Centrel Schoel
District states as follows:

A, In Pars E.(1) of the Reguest, the Reguestor
stated that there might e a "very slight, if any, additienal
rargin of safety provided by the placerent of the fuel in the
spent fuel pool, as copposed to itp continued residence in o
rescter in & cold shutdown cendition...." At this time, the
Requestor notes that there nay indeed be » reduced margin of
safety if the Licersee is alloved to corplets that transfer,
since the public health and safety would no longer be
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¥r. Viecter ltollo..:r.
July 19, 1989
Fage 2

protected by a combination of barriers provided by (a) the
reactor vessel itself, (b) the primary containment and (¢)
the secordary containment, but would only be protected by the
secondary containment once the fuel is in the spent fuel
:oel. The Reguestor also sJujjests that the Adrinistrator of

egion I may recognize that tne activities currently being
conducted should require prior Commission revievw and approval
in this case, since he has stated that "In this case, .
circumstances are scorevhat different” and hes further stated
that "there are some unigue elemants to the situstion at
Sherehan”., Sge Reguest Parza 0. (1).

B. Attachment 1 hereto 5 an srticle which
sppeared in the New York Times on July 18, 3985, It provides
support frr the .110¥at$cns trheat LILCO ds removing the fuel
end Gestalfing the plant as part of & single course of action
to decormission the plant witrsut appiying to the Cornission
for perrission to decommissicn, thus dopr?vihg the
Commission ©f full and timely safety and environmental revier
of the proposed course of action. The article also gquotes
the Chairmar of the New York ftate Public Service Cormmissicn
a8 calling "the removal ©f the fuel rods 'one of a continuur
of sctions that LILCO must take to carryout their obligaticns
under the settlement, whick include not running the plant and
also getting it into the Jeast expensive cerfiguretion as
pessible'", This further supports the alleget.on that LILCO,
in consort with the Governer of the State of New York and
various other entities, is cenducting & single course of
actien ("continuum of acticons"), wnder NRG regu
Bxpervision, to umlawfully segment the review reguired by the
Naticonel Environmental Po.icy Act ©f 1569 ("NEPAY).

Further, the srticle quotes "some bfficials” as
stating that the "decemmissicning process ... began on
Friday, os LILCO .. sterted the slev procedure for remeving
the 12-foot=high bunéles ....", styling that process as being
.oee virtually urstoppeble crce it is started ...." This is
4 clear indication of concerted activity to svade the
commission's safety and envircnrentel review which demands an
inrediate and temporarily effective order to cease end desist
and return to the gioatus ?ns A0%e sc that the Commission may
exercise its mandated jurisd:ction pursuant to the Atomie
Energy Act of 1954, as armenced ("AEA") and NEPA to conduct »
prior review of the propeset "centinuun" of activities,

c. Attachment 2 to this supplemant is & lester
from the Governor o©f the Stete ¢f New York to the pecple ef
Long Island, dated March 21, 19E9%, which indicates he has
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Mr. Viecter Btelle, Jr.
July 19, 1989
Page )

snginvered the "Rettliement Agreement™ (vhich §s currenmtly
subject to Judiciel reviev ir at least tvo civil suits 4n
New York Btate courts and is subject to many conditions
subseguent) on the basis of the substitution of his Judgrent
©f the risk the Shoreham Nuclear Power Stetion poses to the
heslith and safety of the public for the judgrent rade by the
Comnission in issuing the ful) pover operst license on
April 23, 1989 in vislation of the dectrine Federal Pre-
erption o©f this area. As the Court said in
Electric Co. v, Biate Enexgy Rescuges €

461 V.5, 390, 213, 103 6.Ct. 2713, 3727 (1983) ¢

"A state moraterium on nuclesr construction
grounded in safety concerns falls sguerely within
the prohibited fie.d. Morover, » state judgrent
that nuclear pover is not safe onw?h to be further
developed would conflict directly with the
countervalling judgrent of the NRC, see, infzp, ot
1729=1730, that nuclear construction mey precesd
not withstending extant uncertainties os to waste
disposal. A stete prohibicion on nuclesr
construction for safety reascns would alse be in
the teeth of the Atonmic Energy Act's objective to
insure that nuclear technology be safe encugh for
videspread development and use - and would be pre-
empted feor that reason. Infxa, ot 3733,

In particuler, the Governcr stites in that letter
that the proposed settlienment will “forever" rencve “[t)he
threat of & nucledr accident ... from Long Island's future".
And he states further that the Shorehan plart “.,, is of
guesticnable reliability and, because it is 1ocCated 4in an
trea where evecuation is impossidle, raises overvhelming
concerns ebout safety". That letter alsc reveadls that the
Governor intends to "close and dismamtle the plant, provide
alternative energies sources to replace it, and give LILLO
custormers rates w than those they would Rave have to poy
«f{ the Shereham were to cperate”,

This contradicts the judgments slresdy rade by the
Commission in its review of the need f¢r the plant, the
alternatives to the plant, ard the costs and benefits of the
plant by the Commission pursuant to NEFPA as well &5 the AIA.
It further deronstrates the reed for a cense and desist order
80 that & unified NEFA review ©f the propesed plan of action



Mr. Viewer bteile, Jr.
July 19, 190
Page 4

invelvimg the exercise of the Comrission's regulatory And
AARRIAL NS Wther ity can Be corducted.

D Zttachment 1 slsc denmonstrates that the New
York Pumlic bervice Commission and the Licernses are pursuing
the current course of corduct in erder te gut the plant "into
the least txperpive ¢configuration as possible” and "to save
about S4d rillieon on Shorehar this year™, This further
deronst retes the nNeed for o cenne and desist order end an
erder ¢ o retyrn O the SLAtus Sub ALLe 8O that the Commissien
rey exercise {ts Tregulatory health ond safety “urisdiction to
the detertine whether the ecenonic odjectives of the New Yorw
Public Service Commission and the Licerses are corsistent
with the rapensibliities accepted pursuant to the full pover
cperatiry license, or vhethe: the Nev York Public Service
Comrigmicn s puljecting the Licensee to unlavivl economic
ressures that would ceuse viclations ©f the commitments the
icersee hos pade (n obteiriryg its license.

I, In the Reguest at Para D.(7), the Reguestor
sugeested that any inmediately and termporarily effective
erders Asned pursuart te tris n!uut be scxorpanied by an
annoumcenmint of the Commipseic 's intention pursuant te 10
C.F.R, § 2,008 O fire the Licenses 8 pubstintisl amount per
G4y for a7y vielation or cortinuving vicletion of the
Comripmion's orders .n an arcunt that would deter any
scenerm i incentives wvhich the Licersee may have to vicloete
the crgders. Thet reguest jdertified ot Jeast six
viclatiens., fes Request at Fare D.(1)=(6). It is recognized
thet "4inm no {netance will o ¢ivil penalty for any one
virlats on excee@ $100,000 per day". 310 C.F.R. Part 2. App.
T “.%. (1968). Hovever, .t is alsc recognited that "1f an
V. . tionof such nmultiple vicletion shevws that more than
one junderental proviem is invelved, each of which, 4f viewed
independently, could lead to c¢ivil peralty «ction by itself,
then septrite c¢ivil gonuuims ney be assessed for each such
fundamants] prodlen, A0 C.".R., Part 2, App. C.V.B.5.(3)
(3880) . Given the anticipated "savirg™ of "about $43 million
en Shorehin this year" identified in Attachnent 1 hereto, it
would appeir that cumulative fines of at Jeast $250,000 per
day wowld be necessary to act as ah econenmic deterrent to ¢
continuing vielations.

The Reguester Jooks forvard to 8 considered
response® to fts Reguest &s scpplerented herein, but urges
prompt orders to cease and desist and returs te the status
S8 A% to arrest the d1lejel, continuing evesieon and



Mr. Vieter Stelle, Jr.
July l’. 1906
Fage &

erosion of the Commission's Jurisdiction described in
Attechment 1 herete.

Fesp ctrully oubnttzol
( -A-7;’ /iL /

Jabhes ¥, MeGrarmry,

Counsel for the
Shorehan-Wading River
Central $chool District

JPMIYRD
Enclosures

ect Chairrman Kenneth M. Carr
Comminsioner Thoras M. Roberts
Comrispioner Xenneth £. Rogers
Commissioner Jares R, Curtiss
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ATTACHMTNT 2

S$% 1 oF Nitw Youx
Exgcurive Cwavpin
ALBany iERNE

wanip ¥ Supwe
Opstbaps

Mareh 33, 1506

Pear Long Islander:

I an writing to inferm yeu sbout an agresrent that, ence and
for ell, will provide o conprehensive sclution te the agenizing
sage concerning the nucledr poser plart dt Bherehan., This
agreement will clcee end digrarctle the plant, provide alternative
energy sources to rep.ece it, and give LILCO custiormers retes J.er
than those they weuld have te pay if the Shorelam plant were to

eperate.

This egreerent is still subject to epproval by the Stete Public
Service Cerrissien (PSC), the l2ng Isiand Power Authority, the
New Yerk Power Authority and the sharehe.ders of LILEO.

The ezreerert provides for the dismantliing of the plant by
the Nevw Yeork FPower Ausherity afser careful pianning end pubklic
hearings. The threst ©f & Putiedr accident will be fcrever
renoves frex long Islard's future.

Just think of dt. Fer the first time 4ir nearl)y tve decedes,
the ccnairoversy surrounding Shorehar will firally end and ve can
devote all cur energies to soviving the cther pressing prerlens
confrenting Lleng Island.

Fegrettably, no metter whiut course of action is taken regariing
neredan, LILCO's elestric rates will rise in the future. Of Aol
the _cetions aveilable, Shis asi-eerent vill pravide ' 3
POSsibls -~ much sower than af Shoreham were to operate. At this
rorent, I have the Executive Director of the State Consunmer
Protection Board fighting defore the PSC to assure this resuls.

; “he lower rates under ny ajreement are possible because clesing
¢ grererer will rake it unnecessary te epend any additionsl money oo
the plant ard will guarantee that LILCO and the federal goverament

shere the losses with you.
(ever)
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last yesr my sdrinistration negotisted an agreerent trat
sccerplished maty ©f these sere goals. The State Legislature,
hevever, was unvilling to make the hard chojces necessary to close
the plant and declined to act o the agreermert. Byt novw J have
found & way to do it without the Jegislators.

I shoere the outrage of many Long Islanders adout the vaste
Basccinted with the Shoreram controversy. For six years I ashed
LILCC to stop investing taxpayers' and ratepayers' meney. 7Too
puch tinre and rono{ vas put into & nuclear pover plant thast is of
guesticonable reliability and, bezause §t is located ir an ares
where evacuatien ds impretible, roises overwhoiming cencerns absut

safety.,
Unforturmately, there is nething ve can do to recover oll the

losses associeted vith Shorenem, There is, hovever, ohe sure vy

to end the vaste and provide Long Island with o reliatle eners)

S future Bt the Jowest rates pessidle. That wey is the agreerent

that T have negotiated to close Shoreharm a=d nllow us to davete

1l cur attention to building o better fusure fer lLonmg Isiard.

Sincerely,
Zm-.%,. Liine

»
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Thomas E. Murley

Director

Office ©f Nuclear Teactor Regulation
U.8. Nuclear Regulatory Commission
Washington, D.C, 205585

Dear Mr. Murley:

Your letter of July 20, 1989 states that a
preliminary review of the "concerns” expressed in the
Shoreham-wading River Central Schoel District request
pursuant Section 2.206 of your regulations does not indicate
"any nead" to take immediate action, because

“,... on the basis of current information, the
licensee it currently in compliance with the
provisions of its full-power license. The
defueling of the reactor vessel is an activity
Yernissiblo under the terms facility operating

icense NPF-82 the destaffing of the plant will not
be implemented until early August".

You also state that "... defueling the Shoreham facility ie
authorized by the Shoreham operating license and does not
constitute a separate federal action subject to NEPA".

ONERAVINADRIYE SU/TH (070 ATLAKTA GEORG A S0248 2100 TELEPRONE (404 008 B400
TELRCOP AR (400 308 BE0E THLEL ad0bss
O PAD SO AVERUL NEW YORE wEw YORE (038 7200 TRLEPHONE (R E) R8O
TELRCOP LR 2 2 900 800 TR TR
SO WRST S URLL® ANNAPDLIE MARY AND 2140 3A0Y YRLEPNONT (307 101 0082
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The Regquestor urges the need for an immediate
reconsideration of your interim decision to address all, not
some, of issues raised in that reguest and to prevent the
further deterioration of a valuable electric resource,

The statement that "[(t)he defueling of the resctor
vessel is an activity perrissible under the terns of the
raciliti operating license NPF-82" is, at best, disingenuous.
The Administrator of Region 1 has openly adnitted that this
is not s normal defusling. As the Reguestor stated in ite
letter of July 14, 1989, the defueling bein? conducted here
is an unreviewed safety question, since it i1s pot occesionred
by any ©f the events normally 1n1tiatin? & defueling and
since it will provide none of the benefits sought to be
achieved by & "normal defueling”. Therefore, it presents
unnecessary and unreviewed risks to the public health and
safety and to the environment.

Your statement that "[t)he destaffing of the plant
will not be implemented until early August" is clearly in
error. Ahttachment i1 to the Reguestor's supplemental letter
of July 19, 1989 is¢ a New York Times report that "LILCO has
alse begun to trensfer about 150 emplcyees from its 880
person workforce at Shoreham to other jobs" as of three deys
299 now. (Emphasis added.)

Most revealing, however, is the fact that you gauld
gay (although in error) "destaffing of the plant wi
ipplemented until early August". (Emphasie added.) This
clear)y demonstrates that the Comnission is

of what New York State Public Service Commission
Chairman Bradford styled "a continuum of actions" that has
been announced by the licensee to include (a) defueling, (b)
destaffing, (c) reduction in maintenance, (d) application for
& reduction in its operating license to & "possession only"
license, (e) application for a transfer of that "possession
only" license to a New York State cnt1t¥ (€.9., Long Island
Power Authority), and then (f) application for a license to
decommission the facility (for which LILCO will be fully
financially responsible). The Requestor respectfully
suggests that the Commission should not "put on blindere" to
th?s overall plan.

The Commiseion is currently invelved in significant
regulatory actions regarding the fate of the Shoreham plant.
This ie sufficient to trigger NEPA review at this time. £g@
10 C.F.R, § 51.10(b) (1988). The Commission need not, and
certainly should not, wait until the last step of the process



-

YUL B1 'ER IB1éR  FROM D.L. A, WEBMINGTON DC PAGE.RDE

Mr. Thonas E. Murley
July 21, 1989
Page 3

described above (J.§., 8ppiication for decommissioning) to
conduct its NEPA review. This would clearly be "locking the
barn door after the horses are stelen". Jlathan v, Velpe, 3%0
F. Supp. 262, 266, afL'd 506 F.24 €677 (9th Cir.) (1974)
(feotnote omitted).,

The Cormission's :ogulatieno clearly state that
"no person within the United States shall ... trensfer,
acquire, poesess, or use any production or utilization
facility except ap authoricted by a license issued by the
Commiseion." 10 C.F.R, § 50.10(a)(1988), Those regulations
further provide that: "Any actions concerning the proposal
taken by an applicant which would (i) have an adverse
environrental impact, or (ii) limit the choice ©of reasonable
elternatives may be grounds for denial of the license." 10
C.F.R. § 51.,002(a)(2)(1588) (emphesis added). The
reguletions aleo provide that: "This section does not
preclude any applicant for an NRC permit, license, or other
forn of pernission, or amendment te or renewal of an NRC
permit, license or cther form of permission, (1) from
developing any plans or designs necessary to support an
application: or (2) after prior netice and consultation with
NRC staff, (i) from pertormin? any physical work necessary to
suppert an application, or (ii) fror performing any other
physical work relating to the proposed action if the adverse
environmental inmpact of thet work is de aninimis". 10 C.F.R.
f 81.104(€) (Q9BE)., The actions planned and/¢r taken are not
de minimis, do have adverse environmental impacts, and do
incrementally limit the choice of reasonable alternatives.

These regulations clearly announce the Commission's
intent not Lo 2llew the applicant to conduct any activities
which would either have an adverse environmental impact,
limit the cheoice of reascnable altarnatives to the action, or
perform any physical work rolntin? to the proposed action
Mnless the adverse environmental impact of that work is de
minimie. The explicitly identified remedy ("denial of the
license") is obviously intended to be a deterrent to a
licensee conducting & constructive activity, as opposed to a
destructive activity, as in this case. However, the
expression of that remedy does not limit tha Comrission's
authority pursuant subpart B of Part 2 of its regulations to
impose regquirements ry order or to take other actions as may
be proper against any person subject to the jurisdiction of
the Commission. 10 C.F.R, § 2.200(a) (1988). In particular,
you are authorized to take cuch action if you determine that
an emergency exist and that the public health, safety g1
shterest reguires a temporarily effective order. The
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Requestor suggestes, respectfully, that the situation at
ghoreham cries out for such orders, as previously regquested,

Eighteen years ago (almost to the day), the Court
of Appeals denounced the Commission's interpretation of NEPA
saying: "We believe that the Commission's crabbed
interpretation of NEPA makes a mockery of the Act." (Calvert
Cliffs' Coord. comm. v, V.8.A.E.C., 146 U.S.App. D.C. 33, ___
, 449 F.24 1109, 1117 (1971), cert denied, 404 U.8. 942
(1972). The court said further: "The word 'accompanied' ...
pust not be read s¢ narrowly as to make the Act ludicrous.

It must, rather, be read to indicate a Congressional intent
that environmental factors as compiled in the 'deteiled
statement,' be gonsidexred through 2gercy review processees",
146 UV.8. App. D.C, at « 449 F.2d at 1117-18 (enpnasis in
original; footnote omitted).

The current failure to act appears to be a case of
"d\j‘ vu, all cver again". Your letter indicates that an
agency review process is underway. You are also aware of
the "continuum of actions" described above. Pursuant to
NEPA, orders should be issued to stop those actions, so that
an environmental impact statement can he prepared to
accompany the propesal through the review process so, ameng
other things, the alternatives can be considered before they
are limited or foreclosed with possible adverse effects to
the human environnent,

Tho Reguestor understands that in approximately
four days’ activities, the licensee has removed about 100 fuel
bundles from the reactor vessel and is ccnducting other
activities contrary to the commitments given to the
Comnission that form the basis for the full-power cperating
license. According to your letter, the licensee may be
allowed to continue such activities contrary to the public
interest for as long as nng&hnx_:gn_dnxt before ycu will act.
Under these circumstances, I am furnishing copies of this
letter directly to the Commission so that it may exercise its
supervisory power over delegated staff functions to protect
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the health and safety of the public, preserve the human
environment, and preserve the Shorenhanm facility. 10 C.F.R. §
2.206(¢) (1) (1988). .
Sincerely, "
e ‘w ™
A 7 oy /) \)‘.
'.{c B ¥ ” w - la/

Vv .
James P. McGranery, Jr.
Counsel for

Shoreham-wading River

Central Scheool District

cec! Chairman Kenneth M. Carr
Commigsioner Thomas M. Robertes
Commissioner Kenneth C. Regers
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Mr. James P, lc‘rlnorw. Jro. Ese.
Dow, Lotnes & Albertson

1050 TwertyThird Street
Weshington, D.C, 200871104

Dear Mr, MeGranary!

This Yetter 5 to acknonledpe rece'pt of the petitfon filed by you on J¥1y 14,

1989, or betalf of the ShoretameNading River Contral Schoo) District, 1In your

gctifion {ou recuest that the Executive Director for Operatiors fssue an
prediately offactive order to Long Island L1’htfng Coupeny to ceose and dosist

from any an¢ 011 activitfes retatec to the defueling ane destaffing of Shorehanm
Nutlear Power Station, Unit 1, and return to the .!S':l! quo !h*'. penging
furthar corsicderatior by the éoﬂn1n|1on. You further resues t sueh on

order be dccompanied by an announcement of the Commissfon’s fntention to fine
the Yfcensec & substentie] amount per day Tor any vielstion or continuing
violation of the Commissien's orders, e
As bases Tor your reguest, you assert that (1) the defuiing of the core of the
Shoreham Station frvolves an unreviewed s0fety question, because 1t 15 unnecessury
st beceuse the fnereesed rish of accidents fh the transfer ¢f fuel to the spent
fue) pool outwaiphs the slight additions) margin of safety proviced by the spent
fue) pool, and o? ’uch. requires prior Commission approval) 1n accorgance with
10 C.F. 8§80, 86, (2) the fssuarce of the fullepover operating Ticense for the
fact ity vt prerised, amorp other things, on edequete gtcffinc. ané the licensee
has now Gecared to the Commission f4s irtention to willfu'ly recuce staffing
b{ about ha'f, which wou'd victete the basts of the fasuance of 1t T1canse enc
the Yicensee's prior commitments to the Commission; St) the Yeck of maintenance
pctivities ot the fzc111ty {6 cortrery to & March 1665 Operations! Resdiness
Assessment Report; (4) the Yicersee's plan to substituse fosstlefunl-burning
ynits for the Shoreher statfon 15 & metter thet may resu't fn o significant
Increese fr on ecverse environmenta) Impoct previously evalueted 1n the Finad
Ervironmenta) Staterent for the operating 1icense and, &5 such, presents an
unreviewed envivronments) question that requires prior Commission spprovely
(5) suth an order would allow for a ful) environmental reviow pursuant to the
Wetdnma) Ervironmenta) Polfcy Act (KEPA), the Counct) on Envirpnmente! 3ul11&¥

. iwrites, ane the Commission's re Jetfont th 10 C.F.R Pare B1; and (6) the
Tssuance of & 1icarse amendment aut ormnt ¢ocommissioning 18 & major
Coumisston action siprificantly affecting the quelity of the environment and
veouires o0 environmentel fmpact stetement or O;S?Yomtnt to ¢n environmente!
impact statement as specified 4n 10 C.F.R 4481.20(0)(8) ane (b)(13).

Your petition has been referred to me pursvant to 10 C.F.R §2,206 of the
Corvission's reguletions. As provided by Sectfon 2,206, action will be taken
on your recuest within a reasonable time, Nowever, & preliminary review ¢f the
concerns fn your petition does not Indicate ary need to teke fmmediate ection
85 you request because on the basis of current (nforwation, the 1icenser
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15 currenty 1r compifance with the provistons of fts fullepower Yicense, The
gefueling of the reactor vesse) 8 00 activity pereissible under the terns of
Facildty Operating Liconse NPFB2, The destaf?fing ¢f the plant wil) not be
feplemented unti) early August,

Ne are cyrrently 0v01u|t1n! the of!ogtt of these chempes 1h staffing Teve! to
ensure thet they will not be fnfmice) to efther the common cefanse and security
or to the publie hee'th ang safety, This eveluntion will be completed bafore
the end of July, an€ we wil) teke oppropriate action ¢f warranted, Fyrthormore,
with regerd to your assertion that an environments) fepect stetement (£18) or
supplement to 4% EIS shoyid be :rvpurvd. we note that defue'ing the Shoremanm
fott)tty s authorized by the Shoreham operating 1icense and does not constitute
o separate fedeve) action subject to NEFA, Although you are corract that the
decormisstoning of & facility requires o 11cense amensmert necessitoting the
preparation of an EIS, such an amendment hat not yat been applied for n this
cose, If the Conn1ts¥on fssves 0 Yicense amencmant cuthor1:1ng the
decomissioning of the Shorehar factlity, an ot‘1¥ohmcrt|1 review wil) be
performed n accordente with the Coomigsion's regulations,

Sincerely,

Tleomee € Missk

Thomes £, Murley, Director
Office of Nucleer Reactor Regulation
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Frotected by @ compination of barriers provided by (a) the
reactor vassel itnelf, (b) the primary containment and (c)
the secondary containment, but would only be protected by the
secondary contairment once the fuel is in the spent fuel
peel. The Reguestor also euggests that the Administrator of
Region I may recognize that the activities currently being
conducted should regquire prior Commission review and approval
in this case, since he has stated that "In this case, the
circunstances are sonewhat different" and has further stated
that "there are sone unigue elements to the situation at
Shoreham"., §See¢ Reguest Pars D.(1).

B, Attachment 1 herete is an article which
appeared in the New York Times on July 18, 1989. It provides
support for the allegations that LILCO is renoving the fuel
and destaffing the plant as part of a eingle course of action
to decommission the plant without applying to the Commission
for pernission to decommission, thus depriving the
Commissicn of full and timely safety and envircnmental review
of the proposed course of action. The article also quotes
the Chairman of the New York State Public Service Commission
as calling "the renoval of the fuel rods 'one of a continuum
of actions that LIICO must take to carryecut their cbligations
under the settlement, which include not running the plant and
also getting it inte the least expensive configurntion as
peseible'", This further Supports the allegation that LILCO,
in consort with the Governor of the State of New York and
varicus other entitiee, is conducting a single course of
action ("continuum of actions"),

Eupervigion, to unlawfully segment the rev.iew required by the
National Environmental Policy Act of 1968 ("NEPAY),

Further, the article quotes "some officials" as
stating that the '‘decomnmissioning process ... began eon
Fridey, as LILCO ... started the slow procedure for removing
the 12-foot~high bundles ....", styling that process as being
"... virtually unstoppable once it is started ...." This is
¢ clear indication of concerted activity to evade the
Comniesion's satety and environnental review which demands an
imnediate and temporarily effective order to cease and desist
énd return to the status guo ARLE so that the Commission may
exercise its mandated jurisdiction pursuant to the Atomic
Erergy Act of 19%4, as amenrded ("AEA") and NEPA to conduct a
prior review of the proposed "continuum" of activities.

c. Attachment 2 to this supplement is & letter
from the Governer of the State of New York to the people of
long Island, dated March 21, 198%. which indicates he has
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engineered the "Settlement Agreement" (which is currently
supject to judicial review in at lsast two civil suits in
New York State courts and is subject to many conditions
subsequent) on the basis of the substitution of his judgment
of the risx the Shoreham Nuclear Power Station puses to the
health and safety of the public for the judgnent made by the
Comnissior in issuing the full power cperating license on
April 21, 1989 in viclation of the doctrine of Federal Pre-
emption of this area. As the Court said in Pacitic Gas &

461 U.S5. 190, 213, 103 6.Ct. 1713, 1727 (1983):

"A state moratorium on nuclear construction
grounded in safety concerns falls sqguarely within
the preohibited field. Morover, & state judgment
that nuclear power is not safe enough to be further
developed would conflict directly wgth the
countervailing judgment of the NRC, see, infra, at
1729=1730, that nuclear construction may proceed
not withstanding extant uncertainties as to waste
disposal, A state prohibition on nuclesar
construction for safety reasons would also be in
the teeth of the Atonic Energy Act's objective to
insure that nuclear technelogy be safe enough feor
widespread development and use - and would be pre=-
empted for that reason. Infra, at 1731.

In particular, the Governor states in that letter
that the proposed settlement will "forever" remove "(tlhe
threat of a nuclear accident ... from long Island's future".
And he states further that the Shoreham plant ".,. is of
questionable reliability and, because it is located in an
area where avacuaticn is impossible, raises overwhelming
concerns about safety". That letter alsoc reveales that the
Governor intends to "close and disnantle the plant, provide
alternative energies sources to replace it, and give LILCO
customers rates Jlower than those they would have have to pay
if the Shoreham were to operate',

This contradicts the judgments already made by the
Commission in its review of the need for the plant, the. '
alternatives to the plant, and the costs and benefits of the
plant by the Commission pursuant to NEPA as well as the AEA,
It further denmonstrates the need for a cease and desist order
$0 that a unified NEPA review of the proposed plan of action
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involving the exercise of the Commission's regulatory and
adCenaing authority can be conducted.

D. Attachnent 1 also demonstrates that the New
York Public Service Commission and the Licensee are pursuing
the current course of conduct in order to put the plant "into
the least expensive configuration as possible' and "to save
about §43 million on Shoreham this year". This further
demonstrates the need for a cease and desist order and an
order to return to the glatus guo ante so thet the Commission
ney exercise its regulatory health and safety jurisdiction to
the determine whether the economic objectives of the New York
Public Service Commission and the Licensee are consistent
with the responsibilities accepted pursuant to the full power
operating license, or whether the New York Public Service
Commission is subjecting the Licensee to unlawful economic
pressures that would cause viclations of the commitments the
Licensee has nmade in obtaining its license.

E. In the Reguest at Para D.(7), the Regquestor
e'ggested that any imnmediately and temporarily effective
orders issued pursuant to this Reguest be accompanied by an
announcement of the Commission's intention pursuant to 10
C.F.R. § 2.205 to fine the Licensee a substantial ' sount per
day for any violation or centinuing violation of the
Comnission's orders in an amount that would deter an
economic incentives which the licensee nmay have to violate
the orders. That request identified at least six
violations., fSee Request at Para D,(1)~(6), It is recognized
that "in no instance will a civil penalty for any one
violation exceed $100,000 per day"., 10 C.F.R. Part 2, App.
C.V.B.5. (1988)., However, it is also recognized that 'If an
evaluation of such multiple vislation showse that more t)an
one fundamental problem is involved each of which, if viewed
independently, could lead to civi) ialty action by itself,
then separate civil eenaltio- may Jesessed for each such
’und.m.nt'l PrObl.mo 10 COF-R. p.‘t 2, App- C. \'.'.3.(3)
(1988). Given the anticipated "saving" of "about $43 million
on Shoreham this year" identified in Attachment 1 hereto, it
would appear that curulative fines of at least $250,000 per
day would be necessary to act as an econonic deterrent to
continuing vioclations.

The Regquestor looks forward to a considered
response to its Reguest as supplemented herein, but urges
pronpt orders to cease and desist and return to the status
Zue ante to arrest the illegal, continuing evasicn and

e |

2
wm
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erosien of the Comnmission's jurisdiction described in

Attachnent 1 hercto.
Respectfull Zggmit
%. /L.A

Jaries P. McGranery,

Counsel for the
Shoreham-Wading River
Central Schoel District

ed
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ec: Chairman Kenneth M. Carr
Commiss:ioner Thomas M. Roberts
Comnissioner Kenneth C., Rogers
Commissioner Jamee R. Curtiss
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ATTACEMENT 1

. he New York Times ‘J i
Metropolitan News
e NEW YORK, NEW JERSEY, CONNECTICUT/ TUESDAY, JULY 18, 19¢3 Bl

Lilco Removes

Frol Rods
At Shoreham

— ———— ) —— )

Action Could Simel
Its Evetuai Disme. ~tling

By PHILIP b ULTTS

Bor v T Mew Yors T
FICKSVILLE L1, July |7 — The Long Is-
and uw:: Comnpany has removing
wranivm fuel fods (rom e rsham oo
Choarpower plant, taking he first step (o
ward wha! aould be the eveniual disman

ﬁm:wmm» rescior

. whith has agreed 1o sell Shoreham
W New York State for §) and dismantie it tn
el for 10 years of rete (ncreases, has yet
10 2pply 10 Uhe Federa! Nuclsar Regulatory
Commissen for permission W decommis:

BN the plam.

But 1t began to remove the resctor's
34,720 fue! rods on Friday as a way of con
trolling costs a1 the plant.

Besides slarting (o removs the fuel rods,
Liico has sl begun to transfer about 150
empioyees (rom is $90-pe rson work foree at
Shoreharn 1o other jobs Ahugether the Uik
iy pecis 0 save about millon on
Shoreham this year.

Even as Likco workers withdrew fue) rods
from e plast o0 Long lsland’s Nerth
Shore, Federal and state officials . otinwed
to argue about the reactor's future

In &0 mierview on Sunday with Newsday
A1 the economic summit in Paris, President
Bush's chuef of stafl John M Sununy, ques-
tioned why New York would wan! (o desiroy
Shoreham. “Why make unushbie someing
m;x:'uh; Myﬂb{v uat‘bt::; e md’

ral energy officia previusly
Yowed 10 fight the shiidown of Lhe plam be-
eauve of Long laland’s Light energy sftuaton

4 the country's dependence on trmported

Av Marw M Quomo, in & statement to-
way, calied tim Federal Govermment's b
tons “unjosiied and a ant mterien
ence” and called on Presiden: Bush w clar
iy e Admunisrainn's posilos and “pro-

Continued on Page &2

Lilco Removes
Shoreham Rods,

Conuinued From Page 8|

——— e

vide Jusufrcation o the paople of Lomg
Isiand for the Adminisirauon's efiors
10 B10p the decommissioning of the
plant "

An Admimistration oflicial. W. Hen
son Moore (he gdepuly energy secre
ary sai Mr Cuome's comments inds-
caied (o him thal "we thus! really be
gtiling under his skin

“We Uunk we have jusiied n
numsrous Umes'' Mr oore sax
“But we ceriainly would be willing 1o
|eel with the Governor anyiime he
[wanis and we would velcome him thio
our oi'hm -

As for removing the fus! rods from
Shoreham, Mr Moore said it was no! of
A7 cuncern (10 U Jepariment
“Lilee 8 eimply signeling tha! it has no
nieniions (0 operate plant." be
S0 "We view this as shom of actual
decommirsioning and doean't make
putlng that piant on siream econams
Caily Impossible

Lilco's application 1o the Nuchear
Regulatory Commission 10 begn
deconmIBSioNIng 14 expecied before
Uhe end of Lhe year alier officials of the
Long 1aland Power Authority. which 1y
«© own Bhoreham. and the New York

AuLbority, which i to disnantie
1L Agree on how (o proceed

Slow Removal Procedure
Bt Tor sorne officials the decommis-
Process - which they said s
VITTUAL; untaioppabie once it is slaried
~ began on Frigey as Lilco Nooded the
reacior vesse! and an adjacen: speni.
fuel pool and stared (he wlow proce

Né

dure for remuving the ) 2- oot bun-
Qles that sach contain 62 fuel

(Colum 1 of the above appeared in The New York Times,
July 18, 1889, in Colum 5 of page Bl; Colums 2 and 3
above, and the picture appeared in Colum 2 of page B2)

Signaling Close

| B0 .47 010 PAcE 0 0ne bundie every
N ominuies the Wity has ghified ap
| proximaiely 50 bunties 1%0\0 resc
107 10 the sheni-fve) pool process
which u scheduied for twp 10-hour
SRITLE B Cay s dave p week should be
compietad within a month sai¢ & Lileo
vice pregideny Joseph W McDonne .

Officials Niio pley down the 53
| nificance o.fwr:movw the fuel rods
J"This s o routine process.' Mr. Mt
N Dannel said 10 takes place ot all nu
clear pianis gusing normal refueling
end for mamenance they could Iu
placed back Inio the rescior end used
sgain’

‘Mu A Bradlord. the chairman o
the Swie Public Service Commisson
culled the remova of the fue! mxds “om
of & continuum of aclions that Lilec
must (ARe 10 CaTry OV their ObIiga LN
under e setilement whieh ing lude no
runnmng e plant end iso getung |
N0 e laas! expensive Wure i
a8 poasidle.

Lilco completed Shoreham fo 1940
BUT WS Unabie (0 win 8§ COMMErcA) 0p
srating heense (of Lhe plant bacause ©
the unwiliingness of New York S
and M!othCoumy 0 parucipate L
emer annd

mo‘u':rcyu- m."f.: Nuchear Regula
tory Commission awarded the plan: .
fullpower License sarirer (his yea!
Lico had already agreed (0 & setile
men! witk Governor mo in whieh |
agreed Lo sell Lhe plant 10 Uw sinte
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'e% 14:29 FROM D.L.A.

ATTACEMENT 2

STatE ©F NEw Yore

Exgcutive Cuanvpen
ALBANY 12204

mMamip ¥ Cuowp

Govianos

March 21, 1989

Dear long Islander:

I am writing to inform you about an agreement that, once and
for all, will provide a comprehensive solution to the agonizirg
saga concerning the nuclear power plant at Shoreham. This
agreement will close and dismantle the plant, provide alternative
energy sources to replace it, and give LILCO customers rates lower
than those they would have to pay if the Shoreham plant were to
operate.

This agreement is still subject to approval by the State Public
Service Commission (PSC), the long Island Power Autherity, the
New York Power Autheority and the shareholders of LILCO.

The agreement provides for the dismantling of the plant by
the New York Fower Authority after careful planning and public
hearings. The threat of a nuclear accident will be forever
removed from long Island's future.

Just think of it. For the first time in nearly t.o decades,
the controversy surrounding Shoreham will finally end and we can
devote all our energies to solving the other pressing problems
confronting Long Zslend.

Regrettably, no matter what zourse of action is taken regarding
Shoreham, LILCO's electric rates will rise in the future., Of 8l)
»
== much lower than if Shoreham were to operate. At this
mement, I have thy Executive Director of the State Consumer
Protection Board fighting before the PSC to assure this result.

The lower rates under my agreement are possible because clesing
Shoreham will make it unnecessary to spend any additional money on.
the plant and vill guarantee that LILCO and the federal governmerit
ghare the losses with you. .

(over)
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Last year my administration negotiated an agreement thet
accomplished many of these same goals. The State Legislature,
however, was unwilling to make the hard choices necessary to close
the plant and declined to act on the agreement., But now I have
found a way to do it without the legislatoi:,

I ehare the outrage of many Long Islanders about the waste
asscciated with the Shoreham controversy. For six years 1 asked
LILCO to stop investing taxpayers' and ratepayers' money. Too
much tine and money was put into & nuclear power plant that is of
questionable reliability and, because it is located in ar area
whore ovicuation is impoccible, raiscs overwheiming concerns about
safety.

Unfortunately, there is nothing we can do %o recover all the
losses associated with Shoreham. There is, however, one sure way
to end the waste and provide Long lsland with a reliable energy
- future at the lcwest rates possible. That way is the agreement

that T have negotiated to close Shoreham and allow us to dovote
€ll our attention to building a better future for Long Islangd.

Sincerely,

Lowisly, B

N

** TOTAL PRGE.RIO »x




