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PROMULGATION OF WITNESS/LAWYER
SEQUESTRATION RULE FOR O INVESTIGATIONS

To obtain Commission approval for
publication in the Federal Regi-te: of
proposed regulations at 10 C.F.R,

Part 19

In a Staff Requirements Memorandum of

May 23, 1988, the Commission directed the
staff and OGC to draft a rule regarding
the sequestration of lawyers and
witnesgses during the conduct of
investigative interviews. The
sequestration rule was alluded to in a
March 29, 1988 letter from

Congressman Sharpe.

A proposed rule has beern drafted that
provides for the sequestration of all
witnesses during the conduct of
investicative interviews., The rule also
provides for the exclusion of counsel
when the tgency investicator determ'nes
that a reasonable basis exists to bhelieve
that the investigation may be obstructed,
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N'CLEAR REGULATORY COMMISSION
10 CFR Part 19

Sequestration of Witnesses

AGENCY: Nuclear Regulatory Commission

ACTION: Proposed Ruie

SUMMARY: The Nuclear Regulatory Commission is proposing to amend 1ts
regulations to provide that all persons (and their counsel, 1f any)
interviewe? in connection with an agency investigation shall, unless
othcrwise authorized by the NRC official conducting the investigation, be

sequestered from other interviewees in the same investigation.

DATES: Comment period expires 60 days after publication. Comments
received after this expiration date will be considered 1f 1t is practical
to do so, but assurance of consideration cannot be given except as to

comments received on or before that date.

ADDRESSES: Interested persons are invited to submit written comments
and suggestions on the proposed amendment to the Secretary of the
Commission, U.S. Nuclear Regulatery Commission, Washington, D.C. 20855,
Attention: Docketing and Service Branch, Copies of comments received by
the Commission may be examined and copied for a fee in the Commission's

Public Document Room located at 2120 L Street, N.W., Washington, D.C.



"If‘ Con n

terviewee

ent durir

exter

Lompaniec

1n the

1ssued

the 1ssue
n raised in es

interviewee

tative to atten




(7690-01)

Second, the employer has provided corporate counsel, either unilaterally
or with the agreement of the employee, to represent all employees during
en NRC interview, Third, an employer has offered to provide its
employees, free of charge, non-corporate counsel initially selected by
manapement or independently retained by the individual employee.

where the interviewee 18 o member of the employer's corporate
contre” group, the presence of corporate counsel at an NRC interview is,
except 1n extraordinary circumstances, not objectionable, Similarly, the

, fact that an employer has agreed to pay the fees of employee selected,
non=corporate counsel should generally be of no concern to the
fnvestigative staff unless the fee reimbursement agreement on its face or
in operation acts es an improper restraint on the employee's potential
centor,  However, where corporate counsel seeks to represent
nonsmenegement employees during an NRC investigation, or where the
employer effectively selects the employee's non-corporate counsel, the
potential for conflicts of interest among counsel's multiple clients in
responding fully and candidly to the inquiries of the agency and the
potential fmpairment to the efficacy of the NRC investigation become a

------- ne AAnraEn,

In most cases, attempts to interject a corporate presence into
investigative interviews of the non-management employees of a licensee or
avpiicant have been satisfactorily resolved through negotiction between
company management and NRC staff. However, such ad hoc negotiations have
e tnounrecessary delay in completing NRC investigations. In order to
¢learly delineate the rights of individual interviewees, the legitimate

frierests of the company or licensee, and the responsibilities of the NRC
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to ensure the public health and safety, the Commission believes it
appropriate to announce general guidance to be followed in this area.

The Commission believes as a matter of policy that investigative
interviews should be conducted in an atmosphere free of outside
influences. The Commission 1s aware that management often has @
legitimate interest in NRC investigations in order to uncover and correct
any violations of NRC regulations. Moreover, since the policy of the
Commission is to hold the licensee or applicant strictly 11able for the
acts and omissions of 1ts employees and contractors, che licensee or
epplicant normally has a corporate and/or financial interest in the
outcome of the investigation. Nevertheless, the Commission believes that
the purpose of its investigations (to protect the public health and
safety by discovering violations of Commission regulations and the Atomic
Energy Act), and its interest in ensuring the actual and apparent
integrity of the agency's factual findings and regulatory conclusions
based on the investigation would be better served by excluding all
persons from the interview except for the interviewee's counsel,

In cases where dual representation js an 1ssue, the Commission
believes that exclusion of the particular ecounsel chnsen bv or for the
interviewee might be warranted. Where the person being interviewed
chooses to be represenced by counsel for the licensee or applicant, an
inherent potential for a conflict of interest and impairment of the NRC's
investigation exists, The Commission recognizes, however, that the
attorney can ethically represent multiple clients if hr or she fully
discloses the potential conflict to the clients and they individually

assent to the multiple representation., Such disclosure between counse)
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and client does not always eliminate or reduce the inherent potential
that the multiple representation could impair or impede the Commission's
fnvestigation, Dual representation of both the interviewee and the
licensee or applicant could permit the subject of the investigation to
learn through counsel, the direction and scope of the investigation. The
subject could then take steps to structure the flow of information to the
NRC or otherwise impede the investigation., For instence, 1f person A
told the NRC interviewer that there were improper welds in a certain
place, or that individual C had told him of improper construction, the
attorney could report this to the 1icensee or applicant which could then
correct the welds or talk to £ before the NRC did. Indeed, in three
recent cases where the company nffered its own attorney to potential
witnesses, the attorney stated prior to any interview that he would
relate to the company all that took place in the interview. This
produces an inherent coercion on the interviewee not tn reveal to the NRC
information that is potentially detrimental to his employer. Moreover,
should the agency official conducting the investigation determine that an
offer of confidentiality to an interviewee is warranted, the whole
purpose tor contigentiality could be undermined simply by the presence ot
counsel who represents other interviewees or the subject of *he
investigation,

For these reasons, the Commission beifeves that such dual
representation could prove detrimental to NRC investigations,
fecordingly, the proposed rule provides that where the agency 2fficia)
conducting the investigation determines after consultation with the

Office of the General Counse) that there is a reasonable basis to believe
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that the attendénce of & perticular attorney might prejudice, impede or
fmpair the investigation by reason of that attorney’'s dual representat on
of other interests, the particular attorney w2y be excludsd from the
{nterview. The rule further provides that where 2. interviewee's counsel
{s excluded and the interviewee is not given reasonable prior notice of
an intent to exclude counse)l, the interview may be delayed at the
interviewee's option for & ressonable perfod to permit the retention of
other counsel, The "reasonable prior notice" standard contemplates
affording the witness sufficient time in advance of his/her inte view to
retain new counse’, e.g., one week. The Commission believes that the
interest in ensuring the health and safety of the public through vigorous
and probing investigations of possibl» regelatory vialations justify the
somewhat minor burden on an individual's right to be accompanied by @
particular counsel,

Several district courts have upheld an agency's power to exclude &
witness' attorney from an investigutive interview wwhere that attorney
¢1so represented the person under fnvestigaiion, See, nited States v.

Steel, 238 F. Supp. 576 (S.D.N.Y. 1968); Torras v, Stradley, 103 F. Supp.
/37 (N.D, Ga, 1952); United States v. Smith, &7 F, Supp. 293 (0. Coun.
1949). One circuit court considering this issue however, reversed a

district court decision that held the Internal Revenue Service could deny
a third party witness the right to be accompanied by counse! tor the

taxpayer under investigation. Backer v. Commissfoners of Internal
Neveiue, 275 F.2d 141 (5th Cir. 1960). That court, however, which

o ————

incdicated that & witness has a right to the counse! of hi¢ choice, did

not decide whether that right could be 1imited or otherwise qualified
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pursuant to formal ryle-making procedures, Two other circuit ourt

et tions invo i ng the Serurities and Exchange Commission's
sequestration rule, H4ve Iso indicated that the terminology o & U.5.C.
§ §56(a) means counsel of me'; chofce. SEC v, Csaro, 533 F.2d 7 (.C.
Cir, 1976); SEC v, Higashi, 3566 F.2d 550 (9th Cir, 1966). Both of those
courts, however, indicated ' at here could be circumstances where an
attorney co varred ' | the interview, although it could not 'e
done under . Tacts ©r those tases.

With this guidance in mind, the Commission realizes that no abso i
criteria can be #stablisheg for determining when the NRC may exclude an
inter /fewee's atCorney vh re \A  attorney 1s also counsel for the
1icensee or applicant unde, invie 'igation, The Commission believes
hoveéver, that dua/ representatia . of interviewees and 1icensee: snhould be
prevented wherever possible. Thus, urder these circumstances, an
appropriate rule would graat the Office conducting the interviow the
discretion to determine w<h;ther the attorney should be allowed to attend
the interview. The facteny *o consider in favor of exclusion include:
(1) whether the company under 1. 'estigation suggested that the witness
employ the pivticylar counse) and ¢ ;eying the fee; (2) whether
there might be a divergence of intereft etween the witness and the
company unknown to the witness such that t:° witness might not want the
attorney to be present if he were aware of he divergency of interest;
(3) whether the {nvestigation vould be preju.'iced 1f the attor sy is
al'o.ed to attent “Ye interview, the greater the potential pre)«‘ice the
Jreater the case for excluding. The factors to consicder in favor .

allowing the attorney to be present include: (1) whether there is Yit..e
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or no diversity of interest between the witness and the entity bei
irvestigated such that an interview of the witness would in effect
practically be an interview of the person or company under investigation;
2) whether the nature of the case makes it unreasonable to insist that
the witness have separate .ounsel; and (3) whether there has been any
showing of potential prejudice to the investigation by allowing the
attorney to be present,

This proposed rule does not contain any information collection
requirements under The Paperwork Reduction Act of 1980, Pub. L. 95-511,

FX1

. i\ 4

, the Commiss y, 1f promulgated,

not have & significant economic impact on a substantial number of
entities.

For the reasors set out in preamble and purs

a
suarl

Act of 1954, as amended, the Energy

ded, and section 503 of Title 5 of the United States Code, notice is
by given that adoption of the following amendment to 10 CFR Part 19

contemplated.

PART 19-«NOTICES, INSTRUCTIONS AND REPORTS TO WORKERS;
INSPECTIONS

The authority citation for Part 19 continues to read as foll

Authority: Secs. 5 ) ) Pub., L. 83-703, 68

930. 923, 935. 9136 ) ' (42 U.S.C. 2073. 2093
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PART 19 -~ NOTICES, INSTRUCTIONS AND REPORTS TO WORKERS;
INSPECTIONS AND INVESTIGATIONS

Section 19,1 is revised to read as follows: § 19.1 Purpose

The regulations in this part establish requirements for notices,
fmrtryctions and reports by licensees to individuals participating in
licensed activities and options available to such individuals in
connection with Commission inspections of licensees to ascertain
compliance with the provisions of the Atomic Energy Act of 1954, as
amended, Title 1l of the Energy Reorganization Act of 1974, and _
regulations, orders, and 1icenses thereunder regarding radiological
working conditions. The regulations in this part also establish the °
rights and responsibilities of the Commission and individuals during
interviews conducted as part of agency investigations undertaken pursuant

to Section 161c of the Atomic Energy Act of 1954, as amended.

§ 19.2 is revised to read as follows: § 19.2 Scope
The regulations in this part apply to all persons who receive,
possess, use, or transfer material licensed by the Nuclear Regulatory
Commiceion pursuant to the regulations in Parts 30 through 35, 40, 60,
©T 70 ar Part 72 of this chapter, including persons licensed to operate
& proauction or utilization facility pursuant to Part 50 uf this chapter
r.eng licensed to possess power reactor spent fuel in an

independent spent fuel storare installation (ISFSI) pursuant to Part 72

wirs Chapter, The regulations iegarding investigative interviews of

fndividuals apply to all investigations within the jurisdiction of the
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Nuclear Regulatory Commission other than those invulving Ny erployess or

NRC contractors.

§ 19.3 Definitions

A new paragraph (f) is added to read as follows:

(f) "Sequestration" means the separation of multiple witnesses from
each other during the conduct of investigative interviews, and the
exclusior of counsel who (a) represents one witness from the interviews
of other witnesses or who, (b) represents the employing entity of the
witness or management personnel from the interview of that witness, when
such representation obstructs, impairs, or impedes an agency

investigation.

3. A new paragraph __.__ 1s added to read as follows:

Sequestration of Witresses and Counsel
As used in this part:
(a) Any person compelled to appear in person at an interview during an
agency investigation may be accompanied, represented and advised by

counsel of his or her choice; provided, however, that all witnesses shall

be sequestered, and unless permitted in the discretion of the official
conducting the investigation, no witness or counsel accompanying the
witness (including counsel who also represents the person or employing
entity that is the subject of the investigation) shall be permitted to be
present during the examination of any other witness called in such

proceeding.
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(b) When the agency official conducting <he investigation determines,
after consultation with the Office of the General Counsel, that a
reasonable basis exists to believe that the investigation may be
obstructed, impeded or impaired, eithe directly or indirectly, by an
attorney's representation of more than one witness or by an attorney's
representation of a witness and the employing entity of the witness, the
agency official may prohibit that attornsy from being present during the
interview of any witness other than the witness on whose behalf counsel
first appeared in the investigatory proceeding. To the extent
practicable and consistent with the integr1ty of the investigation, the
attorney will be advised of the reasons supporting the decision to
prohibit his or her representation of more than one interviewee during

the investigation,

(c) Where a person's counsel is excluded pursuant to subsection (b)
above from his or her interview and the person is not provided reasonable
prior notice of an intent to exclude counsel, the interview shall, at the
person's request, be delayed for a reasonable period of time to permit

the retention of new counsel,

Dated at Rockville, Maryland this ___ day of , 1988,

For the Nuclear Regulatory Commission

SAMUEL J. CHILK

Secretary of the Commission
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The NRC characterizes this rule as creating a minor burden on the
fundamental right of a witness to choose a counsel but believes that such a
burden is warranted by public health and safety considerations. By this
characterization of the rule, the NRC would avoid a case-by-case balancing of
this interference with the right to counsel against the potential public
health and safety considerations involved in a particular investigation, This
consequence could reinforce the views of those who believe that nuclear power
cannot be realized without significant abridgements of our fundamental
Constitutional guarantees, Edison does not share those¢ views but believes
that the right to a counsel of one's choice is so fundamental a right that
such a balaicing is required and should be provided for in the rule.

Edison appreciates the opportunity to provide these comments.

Sincerely,

Yy EARons

Henr liss
Manager of Nuclear Licensing

rf
5484K
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CABLE ADDRESS ATOMLAW

January 9, 1989

Samuel J, Chilk, Secretary

United States Nuclear Regulatory
Commission

Washington, D.C., 20555

Re: Revisions to NRC Regulations Regarding
Sequestration of Witnesses and Attorneys
at Interviews Conducted Under Subpouena,
53 Fed. Reg., 45768 (November 14, 1988)

Dear Mr. Chilk:

The Nuclear Regulatory Commission has proposed
amendments to its regulations regarding seguestration of
witnesses and attorneys at interviews conducted under
subpoena, The proposed changes in the NRC's regulations
were published at 53 Fed. Reg. 45768 (November 14, 1988).

The Commission originally reguested comments on the
proposed changes by January 10, 1989. Subseguently, the
Commission extended the comment period thirty days, 54 Fed.
Reg. 427 (January 6, 1989). Nonetheless, we are providing
the Commission with comments at this time in oraer to permit
their fullest consideration.

Accordingly, pursuant to the notice and coppertunity for
comment, the firm of Conner & Wetterhahn, P.C. hereby offers
the attached comments on behalf of its clients and itself.

Sincerely,
Troy B onner, Jr.
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by the absence of sequestration authority. The
only hardship cited -- delay in the completion of
investigations =-- occurred when NRC investigators
sought to impose unreasonable conditions on the
conduct of interviews.

& Sequestration orders will require a succession of
attorneys to familiarize themselves with the
matter being investigated in order to provide the
best possible legal representation, This itself
will delay the investigation and will necessarily
increase legal fees. Also, it will create a
hardship by requiring some clients to accept
representation ty counsel less experienced in the
field of nuclear licensing.

N The proposed rule naively assumes that a
licensee's employees and officers interviewed by
the NRC will not voluntarily inform the company
about the interview.

Experience shows that the current approach of working out an
arrangement satisfactory to NRC investigators, interviewees
and licensees has worked reasonably well. The proposed rule
would create many more problems than the rather minor one it

attempts to solve., The proposed rule need not and should

not be adopted.







In SEC v, Csapo, 533 F.24 7 (D.C. Cir. 1976), the SEC

had subpoenaed the vice president of a corporation whose
officers were under investigation for insider trading. The
two attorneys retained by Csapo had already represented
eight other witnesses in the investigation. When Csapo was
subpoenaed, the SEC invoked its sequestration rule to bar
the same attorneys from the interview,

Just as the NRC theorizes, the SEC relied upon "the
presumption underlying the rule - that multiple
representation increases the likelihood that subsequent
evidence will be tailored, either consciously or
unconsciously, better to conform with or explain what has

come earlier."é/

Second, the SEC argued that evidence
already adduced suggested the possibility that certain
corporate principals "may have attempted to pressure other
employees of [the corporation] to accept the services of
[Ceapo's attorneys] in order . . . to present a 'common
;xont.'"i/ The United States Court of Appeals for the
District of Columbia emphatically dismissed both rationales
af unsupportea speculation. The SEC did not seek
certiorari.

Preliminarily, the Court noted that Section 6(a) of the

rdminiegtrative Procedure Act ("APA"), 5 U.8.C. €555(a),

3/ 532 F.2d at 9,

4/ 1d., at 10,



-— ———

provides that any person summoned to appear before a federal
agency is entitled to the assistance of counsel., 1t further
observed that "[t]lhis guarantee, phrased by the legislature
in unequivocal terms, has been construed to imply the
concomitant right to the lawyer of one's choicc.“él The

feund that it was not "at liberty to ignore the clear
congressional mandate" of Section 6(a) of the APA.E/ Thus,
"pefore the SEC may exclude an attorney from its proceed=-

ings, it must come forth, as it has not done here, with

'~oncrete evidence' that his presence would obstruct and
wl/

impede its investigation.

The Court rejected out of hand the SEC's suggestion
that the mere potential for an obstruction of its inves-
tigation would justify excluding coursel of a witness' own
choosing. The Court said:

The SEC would negate Csapo's informed
and voluntary decision on the ground
that "the objective of the investigation
might be frustrated if [his
aLiorneys] . . . were permitted access
to the testimony of any further
witnesses." (Emphasis added.) We hold
that such speculation is insufficient.
The mere fact that a witness' counsel
also represents others who have been or
are later to be questioned, is no basis
whatsoever for concluding that presence
cf such counsel would obstruct the
investigation. On the contrary, in many

i, &t 10=11 (footnote omitted) .
at 11.

7/ Id., (emphasis added).



cases it is likely that such
representation may facilitate and
expedite the proceedings.8/

Yet, the very purpose and effect of the NRC's proposed
rule is to institutionalize the piesumption made imper=
missible by the District of Columbia Circuit's decision,
namely, that dual representation of multiple clients in an
ongoing investigation necessarily impedes and obstructs the
investigation, The proposed rule would permit the NRC to
bar an attorney from representing his client at an
investigative interview whenever the inspector or
investigator, in consultation with the Office of the General
Counsel, determines that "a reasonable basis exists to
believe that the investigation may be obstructed, impeded or
impaired, either directly or indirectly by an attorney's
representation of more than one witness or by an attorney's
representation of a witness and the employing entity of the
witness . . . ."2/

The phrase "reasonable basis" is nowhere discussed,
much less explained or defined, elsew. ‘¢ in the rule or
supplementary information. Given the stated premises of the

rule, however, a strong inference exists that the NRC does

not intend to look to extrinsic evidence of misconduct by a

8/ 14. at 11-12 (first emphasis by the Court; second
emphasis added).,

9/ 10 C.F.R. §19.18(b) (proposed) .
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As the United States Court of Appeals for the Third
Circuit held in a criminal case where the Government sought
to disqualify defense counsel:

The reasoning underlying these decisions
[of the Supreme Court on the right to
counsel] makes it clear that the sixth
amendment generally protects a defen-
dant's decision to select a particular
attorney to aid him in hies efforts to
cope with what would otherwise be an
incomprehenseible and overpowering
governmental authority. While the right
to select a particular person as counsel
is not an absolute right, the arbitrary
dismissal of a defendant's attorney of
choice violates a defendant's right to
counsel,

We would reject reality if we were to
suggest that lawyers are a homogeneous
group. Attorneys are not fungible, as
are eggs, apples and oranges. Attorneys
may differ as to their trial strategy,
their oratory style, or the importance
they give to particular legal issues.
These differences, all within the range
of effective and competent advocacy, may
be important in the development of a
defense. It is generally the defen-
dant'e right to make a choice from the
available counsel in the development of
his defense. Given this reality, a
defendant's decision to select a parti-
cular attorney becomes criticai to the
type of defense he will make and thus

{(PFontnote Continued)

holding, the District of Columbia Circuit cited the
earlier decision of the Ninth Circuit in SEC v,
Higashi, 359 F.2d 550, 553 (9th Cir. 1966), where the
Tourt dieallowed an SEC sequestration order not limited
in its effect to the intereste of those under
investigation, but which impermissibly prejudiced the
"interests of the witnees himself."



falls within the ambit of the sixth
amendment,12/

Her ~e, whatever difficulties the NRC believes it has
encountered "in conducting investigative interviews in an
atmosphere free of outside influencol,”léi the proposed rule
would constitute an unlawful interference with the customary
prerogative of an individuval under subpoena, affirmed by the
federal courts, to seek and accept representation by an
attorney of his choice. Any attempt to limit this right by
exclusionary orders devoid of concrete factual justification
simply cannot be squared with the rights afforded an indivie
dual under Section 6(a) of the Administrative Procedure Act,

U.8.C. §555(b) and, given the potential for criminal
liability, the right to counsel under the Sixth Amendment.

These important statutory and constitutional protec-

tions cannot be easily brushed aside simply because the NRC

12/ Unites States v. Laura, 607 F.2d4 52, 55-56 (3rd Cir,
1979), See also, e.g., United States v. Cunningham,
672 F.2d 1064, 1070 (2d Cir. 1982). OFf course, the
issue of whether a conflict or potential conflict of
interest may preclude representation of multiple
defendants in a criminal case involves far different
concerns than those at issue here. In & criminal case,
a court must be concerned with "the institutional
interest in the rendition of just verdicts in criminal
cases" as well as the interest of the defendant, Whesat
v, United States, 108 S. Ct., 1692, 1698 (1988). And
even though the government may seek to disqualify
counsel in a criminal case in federal court, that is a
far cry from unilateral administrative agency acticr
during a government investigation.

IS
~

53 Fed. Reg. at 45768 (1988),
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the public health and safety has been identified. 1In fact,
the only "delay" of which we are aware is delay created by
the NRC's demand to exclude the interviewee's attorney from
the interrogation. Any incidental inconvenience created by
minor delay is, in any event, scarcely a justification for
the sweeping abridgement of the right to counsel which would
be implemented under the proposed rule.

Moreover, the District of Columbia Circuit in Csapo
effectively rebutted the Commission'e argument that its
sequestration rule would really expedite NRC investigations.
The Court said:

It is inconceivable to us that a new
attorney could become acquainted with
the facts of the situation in the short
period of time which the SEC asserts
would be sufficient. Thus, delay would
likely be increased by the substitution
of counsel while Csapo would be put to

the additional expense of retaining a
new attorney.

« + [A] witness' attorney may advise
his client with respect to the right
against self-incrimination, object to
inguiries allegedly outside the scope of
the investigation, and ask clarifying
guestions . . . . These responsibilities
are of critical importance and their
competent performance requires adequate
preparation. In particular, intelligent
exercise of the Fifth Amendment privi-
lege demands both a knowledge of the
underlying facts and an appreciation of
their legal significance.18/

18/ SEC v, Csapo, 533 F.2d4 at 12 (emphasis added). It 18
for this reason that the Court concluded that repre-
sentation by an attorney already involved in pending

(Footnote Continued)
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from a routine decision to provide counsel to an employee o',
a legal matter arising from the scope of his amploymnnt.li/
Many employers ~- not 3just NRC licensees ~- frequently
become involved in legal proceedings in which their
employees are defendants or witnesses because of acts or
lleged acts performed within the escope of employment,

In certain cases, an employer mighi therefore decide to
provide counsel on behalf of the employee who, through no
fault of his own, requires legal representation. Whether
the employer decides to do so and whether the employee
chooses to accept the recommended counsel rather than retain
counsel at his own expense are not regulatory concerns of
the NRC, 8Such private decisione should not be a reason for
overturning the employee's decision to accept representa-
tion,

Also, legal ethice make it unnecessary for the NRC to
congider payment of fees. An attorney is ethically bound
not to arcept compensation for his legal services fiom

someone other than hie client, except with the consent of

34/ As the Court in Csapo stated: "It ig neither unnatural

nor unusual to provide the name of an attorney to a
colleague in legal difficulty." SEC v, Csapo, 533 F.24
at 12, It is certainly no more unnatural® or
"unusual" for an employer to volunteer legal services
on behalf of an employee who, for all the company

knows, has done nothing wrong, but facee an unknown
situation,
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his client after full dilclocuto,lil and under no
circumstance may a lawyer "permit a person who recommends,
employs, or jays him to render legal services for another to
direct or regulate his professional judgment in vendering
guch legal lorvicou.'lﬁ/

Conflict of interest., fThe second factor is whether
there might be "a divergence of interest" between the
interviewece and hie employer unknown to the interviewee
which, if known, would cause him to reject representation by
the Company's attornny., This “factor" merely restates the
unwarranted assumption that the attorney will not fully

advise his client at the outset of representation and

=
o
-~

DR 5«107 (A} (1), Code of Professional Responsibility.

Ao
L=l
~

DR 5-107(B), Code of Professsional Responsibility. The
sccompanying annotation te DR 5-107{(E) by the American
Ear Association admonishes that the third party paying
for the services of the attorney "ehall not interpose
itself as an intermediary to control the activities of
the attorney." ABA Opinion 294 (1958). We also note
that the proposed Rules of Professional Conduct
recently pubiished for comment py the District of
Columbia Court of Appeals on Sept. 1, ."5® state in
Rule 1.8(e) that a lawyer shall not accept compensation
for representing a client from one other than the
client unless the client consents aiter consultation
there is no interference with the lawver's independence
of professional judgment or with the client-lawyer
relationghip) and confidential or secret information is
protected. We also note that the conflict of interest
provisions in proposed Rule 1.,7(b) (4) prohibit a lawyer
from representing a client with respect to a matter if
"the lawyer's professional Judgment on behalf of the
client will be . . . adversely affected by the lawyer's
responsibilities to or interests in a third
PATEY &+ v« 1"
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thereafter of any potential conflict of interest or that the
client cannot act intelligently on his own behalf,

If the NRC is aware of a potential conflict, but is
uncertain whether the interviewee's attorney is also awvare,
the proper course would be for the Office of the General
revven) ¢n en inform the interviewee and his attorney as has
been done in the past. This allows the attorney to use his
owh best judgment in fulfilling hie ethical responsibilities
to his client and leaves the ultimate clLoice of counsel to
the client, where it belongs, The NRC has no business or
particular expertise in determining for an interviewee
whether a conflict of interest exists or wherein lies his
Lbest interest,

Prejudice, The third factor, whether the investigation
couid be "prejudiced" if the attorney is allowed to attend
the interview, openly hegs the very question of how the NRC

determine the existence of "prejudice" to the investi~
* fzm, Even more fundamentally, it is unclear from the
rule or supplementary information exactly what the Commis~
savlh heans py "prejudice” to its investigation., Ui the NRC
meang  that ar investigation would be prejudiced by an
hrtenstion of justice, subordination of perjury, or other

intended to frustrate investigative fact-finding, it

should say so,
“w cther hand, "prejudice" sufficient ‘or seques-
tvrtien cannot legally be found in the mere opportunity an

watidual might have to learn of the nature of an
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JPN-89-003, 1PN-8¢.003

Secretary of the Commission
US. Nuclear Regulatory Commission
Washington, D.C. 20555

Attention: Docketing and Service Branch

SUBJECT: James A, FitzPatrick Nuclear Power Plant
Docket No, 50-333
Indian Point Urit 3 Nuclear Power Plant
Docket No, 50-286
Sequestration of Witnesses Interviewed urder Subpoens

REFERENCE: NRC Notice of Proposed Rulemuking, 53 FR 45768,
dated November 14, 1988

Dear Sir;

The New York Power Authority has reviewed and evaluated the referenced notice of proposed
rulemaking. The proposcd rule would provide for the exclusion of an attorney from a compelled
interview if the NRC interviewer considers that the presence of that attorney might prejudice, impede
or impair the investigation because of the attorney's dual representation of other interests. This letter
summarizes the Authority's comments on the petition,

The Authority reviewed the Supplementary Information in the Federal Register notice, and in

particular, the cited cases as they apply (0 the proposed rule. The Authority does not consider the cited
cases sufficient 1o support the proposed rule. Detaiied comments are provided below,

1. SEC Sequestration Regulations

The NRC cites SEC v, Csapo, 533 F.2d 7 (D.C. Cir, 1976) and SEC v, Higashiy, 355 F. 2d 550 (b
Cir. 1966) for the proposition that there could be circumstances where an attorney could be barred
from the interview. These two cases reviewed the SEC's disqualification of a withess's attorney
pursuant to 17 CFR 203.7(b) based on that attorncy’s representation of another witness. The SEC's
autharity to disqualify attorneys under its sequestration rule is *plainly inconsistent® with the right 1o
counsel which § USCA 555(b) provides, and *must, if it is to be enforced, be confined within
‘permissible limits.” SEC v, Higashi, 533 F2d 7, 11 (1976). *|Blefore the SEC may exclude an
attorney, it must come forth .. with concrete evidence” that his presence would obstruet and impede it
investigation.” 1d. In both Higashi and Csapo, the court held that the SEC's application of
17 CFR 203.7(b) exceeded the permissible limits on its authority to disqualify attorneys,

Under the proposed 10 CFR 19.18(h), the threshold finding for excluding an atiorney s *a
determination that a_reasonable basis exists to believe that the investigation may be obstructed,
impeded or impaired, either directly or indirectly® by the attorney's presence. The wording of the
proposed rule would allow the disqualification of an attorney on a showing substantially less then the
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‘concrete evidence' required in m& The disqualification of an attorney based merely on &
threshold finding wouldn't be within *permissible limits.*

2. SEC Exclusion Rule

In support of its proposed right to exclude a witness's attorney where that ati also represents
the entity under investigation, the NRC cites Unhgj States v. Steel. 238 F, Supp. 575 (D.NY. 1965). In
Steel, the court upheld the SEC's disqualificat an attorney pursuant to 17 CFR 201.3(¢) (revised
as of January 1, 1964), under such circumstances. The court noted that even in eriminal prosecution
¢ 48, tensonable limitations may be imoosed on counsel selection and that the witness was free o
rotain any counsel of her choice other than the disqualified attorney. Even assuming that
5 USCA 555(b) urpl‘m to investigations, the court concluded that 17 CFR 203(c) and the SEC
spplication thereol, in this instance, did not involve o denial of counsel. 1d.at 577,

Nonetheless, the NRC's reliance on *his case in m of its proposed exclusion may prove to be
misplaced. It appears that the SEC has had the pr of 17 CFR 201.3(¢c), as construed in ﬂﬁ"
deleted from its regulations. A review of the 1988 version of 17 CFR 200 et seq indicatos that Seetion
201.3 has been *reserved” and the exclusion provisions, as construed in Steel, have not been relocated
to another section of the regulations. The CCH Title 17 “looseleal™ service does not make any
reference to Section 2013,

3. Ethical Considerations of Multiple Representation

Arn attorney “may represent multiple clients if it is obvious that he can adequately represent the
interest of cach and if cach consents to the representation after full disclosure of the possible effect of
such representation on the exercise of his independent professional judgment on behalf of each*
Model Code of Professional Responsibility, Rule 1.79(b). Furthermaore, *a third party may pay the cost
of legal services as long as control remains in the client and the responsibility of the lawyer is solely to
the client® ABA Opinion 320 (1968).

During a multiple representation situation, the attorney's obligation to preserve the confidences and
secrets of one client does not attach to disclosures to the other client(s). Therefore, it may not be
uncthical for an attorney to represent a licensee and its eraployee and to relay the emplovee's
testimony during the interview o (he liceuser.

Ihe Authority recommends that the NRC not procede with the issuance of the proposed rule until
these issues are fully resolved. Should you or your stafl have any questions regarding this matier,
please contact Mr. J. A, Giray, Jr. of my staff,

Very truly yours,

*) {

." 'L'I 1% J
b7 v

John (\../ans

Executive Viee President
' Nuglear Generation

ce: See next page



UK. Nuclear Regulatory Commission
478 Allendale Road
King of Prussia, PA 19406

Office of the Resident Inspector

LS. Nuclear Regulatory Commission
PO Box 1%

Lycoming, NY 13003

Resident Inspector's Office

Indian Poiut Unit 3

US Nuclear Regulatory Commission
PO, Box 337

Buchanan, NY 10511

Mr. David E, Llll'r
Projeet Directorate 141

Division of Reactor Projects - 1/11
US Nuclear Regulatory Commission
Mail Stop 14 B2

Washington, D.C. 20555

Mr. Joseph D. Neighbors, Sr. Proj. Mgr.
Project Directorate 1-1

Division of Reactor Projects - 1/11

US. Nuclear Regulatory Commission
Muil Stop 14 B2

Washington, D.C. 20555
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January 27, 1989
L
Secretarvy of the Commission BUCK '
U:. 8. Nuclear Regulatory Coumission BILN, -
Washington, D. C. 20555

xctention; Docketing and Service Branch

Subject: Sequestration of Witnesses Interviewed Under Subpoena
(S53FR45768)

Dear 8ir:

Yankee Atowic Electric Company (YAEC) appreciates the opportunity to comment
on the proposed rule to change 10 CFR Part 19 regarding sequestration of
persons compelled under subpoena to appear before NRZ representatives in
connection with an agency investigation. YAEC owne and operates a nuclear
power plant 4in Rowe, Massachusetts. Our Nuclear Services Division also
provides engineering and licensing services for other nuclear power plants in
the Northeest, including Vermont Yankee, Maine Yankee, and Seabrook.

We vigorously object to the proposed initiative to dismiss the rights of
witnesses to choose their own legal counsel. The discussion to the proposed
rule change admits that "...no absolute criteria can be established for
determining when the NRC may exclude an interviewee's attorney where the
attorney is also counsel for the licensee..." Nevertheless, the Commission
hae indeed established such absolute criteria despite the observation in the
statement of considerations that courts have, more often than not, judged that
a witness has a right to counsel of his or her own choice. Certainly, these
adwissions call into serious question the appropriateness of the subject
pheposed rule change.

Because this change, in effect, gives the NRC carte blanche in terms of
selection of counse)l, it appears contrary to an individualls hasie right o
counsel of his or her choice. The proposed rule could go 8o far as to permit
restriction on choice of counsel even in the case where two or more witnesses,
who are not the subject of the inveastigation, wish to retain the same counsel.

We contend that the provisions of the proposed rule go far beyond what is
appropriate to deal with the kind of situetions referred to in the discuseion
gection, Furthermore, we consider that in developing this propesed rule, it
is inappropriate to start from the premise that meubers of the bar will not
recognize situations which constitute conflicts of interest and act in a
professionally ethical wmanner. We urge the Commission not to proceed with

this propoeed rule.

Yours truly,

Donald W. Edwards
Director, Industry Affairs,.

—e34apsafd— Lo
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Mr, Samuel J. Chilk

Secreteary

U, 8. Nuclear Regulatory Commission
Washington, D. C. 20555

Attention: Docketing and Service Branch

Re: Proposed Rule - Seguestration of Witnesses
Interviewed Under Subpoena, 10 CFR Part 19
83 F.R. 45768, November 14, 1988

Dear Mr. Chilk:

The following remarks are respecttuliy submitted on behalf
of Niagara Mohawk Power Corporation ("NMPC"), Syracuse, New York
in response to the reguest of the U, 8. Nuclear Regulatory
Commission ("NRC") for comments on the NRC proposed rule on
sequestration of witnesses and attorneys at interviews conducted
under subpoena.

The proposed regulations present a wholly unacceptable
intrusion of Corporate policy and practice. NMPC refers you to
the well-reasoned and thoroughly researched remarks in opposition
to the amendment of Conner & Wetterhahn, P.C., Washington, D. 2.,
a firm that provides legal services to NMPC on a regular basis,
We cencur in all respects with their views and urge the NRC staff
to give their comments its fullest consideration.

This matter is of utmost importance to NMPC. As a licensed
operator of a nuclear reactor for over 20 years, NMPC has been
involved in NRC investigations on numerous coccasions. These
investigations often have required management and non-management
employees to be witnesses at NRC hearings.

It is our general policy to provide counsel to both
ranagement and non=management empleyees. The counsel is usually
in=house counsel located in Syracuse, New York. 0ccasiona11y, a
witness is accompanied by outside counsel in NMPC’s employ. The
witness is free to hire his own lawyer if he so desireq

—
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Over the years, the practice has proved effective, Rarely
does the situation arise where a conflict exists between
witnesses or the Corporation and a witness. Of course, " hen a
conflict is evident, it is fully disclosed to the amploywe,
counsel excuses itself and recommends that the employee obtain
private representation.

MMPC employees are aware they can hire their own attorneys
at any time regardless of the appearance of a conflict., This,
however, does not occur often. Rather, NMPC employees recognize
wut beliwlits of having counsel with the knowledge and expertise
necessary for effective representation. The proposed regulations
will unlawfully limit the NMPC employee’s right to effective
legal representation of his own choice

One would conclude from the severity of the proposed
raqulatorg solutions that conflict problems are rampant and
unresolvable. Yet, the NRC staff itselr admits "in most cases,
attemptes to interject a corporate presence into investigative
interviews of non-management employees . . . have been
eatisfactorily resolved . . ." (53 FR 45768) .

The proposed amendments to 10 CFR Part 19 present an

inappropriate and unjustified invasion of corporate management
and must not be adopted.

We appreciate this opportunity to cumment and hope that your
staff will give our remarks and the remarks of Conner &
woetterhahn your thoughtful review., If further information or
comment is required, we would be happy to comply.

Very truly yours,

— s\
S e \ |
DD s

Gary D. Wilson
Senior Attorney
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Koo Samuel J. Chilk

Secretary

U.8, Nuclear Regulatory Commission
Washington, D.C, 20555

ATTN:  Docketing and Service Branch

Ret  Proposed Rule - Sequestration of Witnesses
Interviewed Under Subpoena
) Fed., Roag., 45768 - 45771 (November 4, 1988)

Reguest for Comments . .

Dear Mr. Chilki

The following comments are submitted by Sidley & Austin
in regponse to the request of the U.8. Nuclear Regulatory
Compission ("NRC") for comments on the NRC's proposed amendment
of its requlations at 10 C.F.R. Part 19, entitled “Sequestration
of Witnesses Interviewed Under Subpoena." (53 Fed. Reg. 45768,
November 14, 1988). By notice published in the Federal Regisled
on January €6, 1989 (53 Fed. Reg. 427), the comment period was
extended until February 9, 1989.

Sidley & Austin is a law firm which represents
utilities licensed by the NRC as well as employees interviewed by
NRC representatives.

The NRC's proposed rule provides that (1) multiple
witnegses shall be separated from one another during the conduct
of investigative interviews (§§ 19.3, 19,18(a}); (2) no witness
or counsel accompanying a witness shall be permitied to be
present during the examination of any other witness unless
permitted in the discretion of the investigating official
(6 19.18(a)); (3) if a reasonabl!e basis existe to heliove that a
investigation may be obstructed, impeded or impaired by an
attorney's representation of more than one witness or of the
witnese and the witness’ employnr, then the investigating
ofticial may prohibit the attornsy from being present during i
interview of any witness except the witness on whose bLehall the
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SIDLEY & AUSTIN CRICAGO

Mr. Samuel J. Chilk
February 8, 1989
Page 2

sttorney first nggoarad (& 19.186(b))s and (4) if a person ie not
provided reasonable prior notice of the investigating official’s
intent to exclude counsel then the interview shall be delayed for
g reascnable period of tine to Yurmdt the retention of new
counsel (& 19.18(c)). The Supplementary Information is devoted
almost entirely to the iesue of excluding » witness' counsel.

Sidley & Austin objects to the proposed rule in ite
entirety, but particularly to those provieione, addressed by the
Supplementary Information, that would authorize an NRC
investigating official to exclude & witness' counsgel from an
investigative interview, The impermissibility of this proposal,
ag well ag numerous other prohibitive flawe in the proposed rule,
are sot forth at length in comments submitted to the NRC by the
Nuclear Management and Resources Council ("NUMARC"), which Sidley
& Austin endorses.

The proposal to authoriee an inve tigating official to
exclude a witness' counsel from the witness' interview is
fundamental ly misconceived. It purports to be based on a need to
nbviate “"difficulties in ennducting investigative interviews in
an atmogphere {ree of outside influences," (53 Fed. keg. 45,760,
that is poorly explained, riddled with unreasonable assumptions
and unsupportable, Moreover, the proposed remedy for this
#lleged problem confers impermisgible discretion on the NRC, even
ar it usurps a witness' critical right to choose his or her own
coungel .

The Supplementary information attempts to support the
for granting the NRC the dramatic new power to exclude
a1 b miadiming that dual representation “eonld peymit the
subiject of the investigation te learn, through counsel, the
direction and scope of the investigation." (53 Fed. Reg.
4%5,769). The subject "could then take Bteps to structure the
tiow of intormation te the NRC or otherwise impede the
Juvestigation," (1gd.) Moreover, dual representation "produces
anh inherent coercion on the interviewee not to reveal to the NRC
triormation that is potentially detrimental to hies employer."”
(4 )

need

-

This cetensible juntification is completely at odds
h Sidley & dustin's experience represenrting dozens of vtility
employeas in NRC O1 investigations. Our experience is& thal dual
representation occurs only because an employee, after being
caraful ly advised of the possikility for a conflict of interagt,
dacivies that hie interert and that of the utility are aligned,
Our experience is that guch enployees are generally grateful for
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SipLEY & AUSTIN CHICAGO

Mr. Samuel J. Chilk
rebruary 8, 1989
Page 4

an employec’'s decision that his interest is aligned with his
employer "coercive." Indeed, the only true coercion here would
be to force the employee to hire a different lawyer. Nor is
there any reason to think that requiring a new lawyer will change
the postulated "coercive" relationship between the employee and
employer. Finally, the rationale unreasonably assumes, without
discussion, that existing statutory and disciplinary measuras are
inadequate to addrees any improper conduct by a witness, lawyer
or licensee, The NRC's failure to discues any of these

aceumpt ions reveals the hollow basis for the proposed rule.

From this shaky premise the proposed rule leaps to
whilly unwarranted conclusion that the NRC investigating official
must have “"the discretion to determine whether the attorney
ghould be allowed to attend the interview" whenever theve is "a
reasonable basis to believe that [such) attendance ... might
prejudice, impede, or impair the investigation ..."
(Supplementary Information, 53 Fed. Reg. 4.,769). Even if the
propoged rule demonstrated a compelling need for the NRC to
requlate (.al representatjon at all, which it has not, this
purported remedy is worse than the alleged disease. Contrary to
the claim that the rule proposes only a "somewhat minor burden on
an individual's right to ... particular counsel" (id,), the rvle
would in fact usurp the individual’'s right to make this
critically important choice and substitute the effectively
unfettered "discretion" of the interviewing official in its
psace. This exceeds any proper investigatory prerogative of the
NRC and is plainly impermisgible under the Adminisirative
pProcedure Act and judicial precedent. 1t is also improper for
the reasons set forth in NUMARC's comments.

For these reasons, and for the reasong set forth in
NUMARC's comments, Sidley & Austin strongly recommends that the
NRC withdraw the proposed rule.

Sigcerely, W:*;
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Mr, Samuel J. Chilk

50cretar¥

U.8. Nuclear Roqulctorg Commisesion
wWashington, D.C. 2055

Attn: Docketing and Service Branch

Re: Proposed Rule on Sequestration of Witnesses Inter-
viewed Under Subpoena, 53 Fed. Reg. 45,768-45,771
(November 14, 1988)

Dear Mr., Chilk:

On November 14, 1988, the NRC published and requested
comments on a proposed rule governing coguautrotion of wite
nesses interviewed under subpoena. The following comments
are submitted on behalf of Houston Lighting and Power Company,
Illinois Power Company, and lowa Electric Light & Power
Company.

The proposed rule vests NRC investigators with discretion
to exclude counsel from an interview if the investigator
believes that "the investigation may be obstructed, impeded or
imparied (sic), either directly or indirectly by an atturney's
representation of more than one witness or by an attorney's
representation of a witness and the employing entity of the
witness. . . ." 53 Fed. Reg. 45,770. The proposed rule does
not include any regquirement that the investigator make any
particular factual findings prior to excluding counsel, nor
does it require that the investigator document the basis for
the decision to exclude counsel or communicate the bagis for
that decision to the witness or the attorney. Tre witness is

Vgt 5
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to be provided only one week's time within which to ocguiro
new counsel if the witness's chosen counsel is excluded.

The proposed rule suffers from a number of serious
practical and legal flaws, These flawe are analyzed in detail
in the comments on the rule submitted by NUMARC, which we
endorse., 1In addition, the Commissicn’s own task force on this
topic, the "Eilbert Committee,6 ” arcciticolly recommended
n?ninut the adoption of such & rule unless it required ex-
clusion of counsel to be based upon ";gngxn;.“nxzdlnn. that
the chosen representative of the witness . . . would seriously
prejudice the investigation.” The Committee noted that
without such & requirement the rule “would not be sustained by
the courts.” Report of the Advieory Committee for Review of
the Investigation Policy on Rights of Employees Under Inves-
tigation,” submitted to the NRC on September 13, 1983 at 14,
16 (emphasis added.) Because the proposed rule allowy inves-
tigators to exclude counsel without making such findinas, NRC
attempte to exclude counsel by invoking the rule are liely to
be overturned in court,

The rule is inconsistent with a witness's right to
counsel of choice under Section 6(a) of the Administrative
Procedure Act, 45 U.8.C. § 555(b), which provides that perions
compelled to appear before an agency are “entitled to be
accompanied, represented and advised by counsel . ., . ." Thix
statute has been interpreted by the courts tc mean that a
:ltnool is entitled to counsel of the witnesse’'s choice. See

(D.C. Cir. 1976); Backer v. '
275 F.2d 141, 144 (5th Cir, 1960). Unless the agency provides
"concrete evidence” of misconduct by the attorneys involved,
AL 18 1mproper to override the right of the witness to utilize
the counsel of his choice. (Cgapo, 533 F.2d at 11, In par-
ticular, this rule applies when the witness’'s counsel of
chelce is provided by the witness's employer. Securities and
Exchange Commission v. Higaghi, 359 F.2d 550 (9th Cir. 1966).
Thus, the proposed rule cannot be reconcileu with the require-
ments of the Administrative Procedure Act.

In addition, because NRC regulations grovidc that mater-
ial gained through NRC investigations may be turned to the
Department of Justice to be used in criminal investigations,
implementation of the rule would deny counsel of choice to a
witness who may later be prosecuted based upon statements made
to the NRC. 1In such circumstances, "(the witness’'s) choice of
counsel . . . is obviously a crucial one. That choice should
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not needlessly or lightly be disturbed.” (gapo, 533 F.2d at
12!

Finally, as a practical matter, exclusion of counsel
L ccewulil v Lhe proposed rule may entirely deprive the witness
ol competent counsel., If a witness chooses to be represented
by the employer's counsel, but that counsel is excluded from
*¥e interview, it is unlikely that the witrness will be able to
retain other counsel familiar with NRC investigations and
regulatory and technical issues. Even if qualified counsel is
found, a witness ma{ be unable to afford to pa; for euch
counsel. This result is particularly likely when investiga-
tions are conducted at remote plant sites. Furthermore, even
were acceptable counsel available, one week is not & reason-
able time within which to locate competent counsel, famili-
arize them with the issues, and allow them to prepare four the
interview, Consequently, invocation of the 1ule will often
result in the denial of competent counsel.

Based upon these considerations, we recommend that the
Commission withdraw the proposed rule. We would be happy to
discuss any of these matters.

Very truly yours,

Hawdd F s

Lando W, Zech, Chairman
Thomas M. Roberts
Hoammotrh M™ ﬂo ers

James R, Curtiss
Kenneth M. Carr

0
0
.
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Mr. Samuel J. Chilk

Secretary of the Commission

U.8. Nuclear Regulatory Commission
Washington, D.C. 20555

Attn: Docketing and Service Branch

Re: Proposed Rule - Sequestration of Witnesses

Dear Mr, Chilk:

On November 14, 1988, the Nuclear Regulatory Commission
(NRC) published in the Federal Register a proposed rule on the
"Sequestration of Witnesses Interviewed Under Subpoena." 53 Fed,
Reg. 45,768, On behalf of Arkansas Power & Light, Duke Power
Company, Florida Power Corpcration, Florida Power & Light
Company, Northeast Utilities, Rochester Gas & Electric, Southern
California Edison Company, System Energy Resources, Inc., Texas
Utilities and the Washington Public Power Supply System, we
respectfully submit the following comments, These comments are
intended to supplement the comments filed by the Nuclear
Management and Rescurces Council.

1. Introduction

ine NRC 18 proposing changes to its regulations under
10 C.F.R., Part 19 to provide that all persons compelled to appear
before investigations conducted by the NRC and their counsel
chall, unlesr authorized by the NRC investigator, "be seqguentered
(sic) from other interviewees in the same investigation."
53 Fed. Reg. 45,768. Although the proposed rule is narrowly
couched in terms of "sequestration" -- a term generally defined
as physical separation -- the rule might more aptly be labeled
"Dual Representation of Witnesses Interviewed Under Subpoena,"
for its true purpose and effect is to regulate whether an
interviewee may be represented by his counsel of choice if that
counsel represents another interviewee or the licensee. The
Commission’s stated justification for proposing the rule is to

-
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permit investigative interviews "in an atmesphere free of outside
influences" given the "inherent potential for a conflict of
interest and impairment of the NRC’'s investigation." 83 Fed.
Reg. 45,769, The Commission apparently fears that dual
representation "could permit the subject of the investigation to
wip Lhiwough counsel, the direction and scope of the
investigation," which would in turn “enable the subject to take
steps to structure the flow of information to the NRC or
~tharmtice impede the investigation." 83 PFed. Reg. 45,769, The
Commission further raises the specter of "inherent coercion on
the interviewee not to reveal to the NRC information that is
potentially detrimental to his employer." Another justification
stressed is the "unnocoaunrg delay" in completing NRC
investigations now ostensibly caused by ad hoc negotiation
between company management and NRC Staff over the dual
representation issue. 53 Fed. Reg. 45,768, To combat these
reputed evils, the proposed rule allows the NRC investigator the
discretion to exclude counsel from an irterview if he
unilaterally determines that there is m “"reasonable basis" to
believe that dual representation "may" pro{udico. impede, or
impair the investigation, "directly or indirectly." Proposed
v 19.18(b).

As our comments delineate in more detail below, the proposed
rule stands on ite head the fundamental judicial, administrative
and constitutional precepts that normally guide administrative
investigations, especially those that have the potential %o lead
toe criminal prosecutions. Although diemissed by the Commission
as a "somewhat minor burden," 53 Fed. Reg. 45,769, the propored
‘use would deprive many witnesses of the fundamental rignt,
guaranteed under the Administrative Procedure Act (APA), and
protected under the Fifth and 8ixth Amendments to the United
S A-nc-o-H-uf4(m' to be renresented hy ranen)l Af rhalse
What is more, the stated basis for this fundamental derogation of
rights is nothing more than the thinnest speculation concerning
the "inherent potential" for conflict of interest and impairment
“iLoan investigation, ignoring the weight of judicial precedent

: «uy "concrete evidence" before a witness can be deprived of
ssw vwwnsel of choice as guaranteed under the APA.

il addition to presupposing a nuclear bar (and licensees)
bent on impairing and impeding investigations -~ without a shred
¢t cvicence to back this supposition ~= the proposed rule ignores

~owe of the Canons of Ethics, the obstruction of justice
“torute, and Section 210 of the Energy Reorganization Act, the
legdialory scheme already in place to protect against conflicts
ef interest due to multiple representation, and against

interterence with agency investigations by employer-employee
coercion or othervise.
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With regard to the NRC’s stated goal of curtailing
"unnecessary delay," to the extent dola¥ has plagued the
investigatory process, it is delay resulting from the NRC’s own
inaction and entirely within NRC’s control. Indeed, rather than
2liminating doluI, the proposed rule will bog the investigatory
process down in increased subpoena enforcement litigation.

Finally, the rule is entirely unnecessary. With or without
the rule, the NRC can seek a court order if a subpoenaed witness
refuses to be interviewed without his counsel of choice (as will
undoubtedly happen, notwithstanding the proposed rule). Simply
put, the parties will wind up in court anyway, exactly where they
would have been without the rule.

For all of these reasons, the proposed rule should be
withdrawn,

2. The Proposed Rule Infringes Upon An
Inilzlll!!lil_819h£_&Q_Qﬂnnlli_ﬂl_ﬁhﬂlﬂl

a. The Proposed Rule Ignores the Constitutional
Implications of Circumscribing The Right of a
'

Although there is no constitutional right to counsel (and
thus to particular counsel) in an administrative proceeding,
where administrative investigatory proceedings may result in
criminal prosecutions, depriving the interviewee of his counsel
of choice arguably has a constitutional dimension. An Office of
Investigations (OI) inguiry can lead to criminal charges. The
NRC can give the results of its investigation to the Department
of Justice (DOJ) with a view towards criminal prosesution. See
42 U.S.C. § 2271, 1Indeed, the NRC has recently announced its
policy of close coordination with the Justice Department to this
end. §See 53 Fed. Reg. 50,317 (1988) (Memorandum of Understanding
between the NRC and the DOJ). Moreover, evidence obtained by the
NRC during its investigation is admissible in a subsequent
criminal trial. See United States v. Presley, 478 F.2d 163 (Sth
Cir. 1973). 1If convicted of violating the Atomic Energy Act,
company umploye!l can go to jail and pay large fines. 42 U.S.C.
§§ 2272 et seq. Because of the real possibility of criminal

i/ §See, ©.9., NRC Information Notice No. 89-02, "Criminal
Prosecution of Licensee’s Former President for Intentional
Safety Violations"™ (January 9, 1989) (former President of
Radiation Technology Inc. convicted on six counts of
violating Titles 18 and 42 of the United States Code,
including conspiracy to defraud the United States, lying to

(Footnote 1 continued on next page.)
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charges resulting from an OI Xnvoltiqation.z the Sixth Amendment,
vhich provides for effective assistance of counsel in criminal
matters, is implicated when an interviewee is deprived of his
counsel of choice in an OI investigatien.

Although the Sixth Amendment guarantee of counsel does not
provide a defendant with an absolute right to the lawyer of his
choice, gee Wheat v, U.8,, 486 U,8, , 108 8.Ct., 1692, 1696,

100 L.Ed 2d 140 (May 23, 1988), the Sixth Amendment has been
interpreted as affording "a fair opportunity to secure counsel of
his own choice." ld,, citing Powell v, State of Alabama, 287
U.8, 45, 53 (1932). The proposed rule would operate to deprive a
witness i,. an OI investigation of this "fair opportunity," &s
wvell as of the right to geffective assistance of counsel.

The nucleur bar is fairly small; to exclude members of that
bar from representing interviewees may preclude their having
experienced -- and thus effective -~ counsel. Indeed, to exclude
company counsel may be to exclude the most "effective" counsel of
all. See SEC v, Higashi, 359 F.2d at 553 ("Here the act of
sequestration . . . bears directly and prejudicially upon the
interests of the witness himself. . . . [T)o seguester
corporation counsel is to deprive the witness of the services of
the attorney most familiar with the source of his
vulnerability."). Moreover, if, as the Supplementa Information
states, the fee arrangement ic one factor for excluding an
attorney, 53 Fed. Reg. 45,769, the logical extension of the
proposed rule could be that virtually all experienced gutside
counsel may be excluded as well. This would clearly be contrary
to the sixth Amendment guarantee of effective assistance of
counsel.,

(Footnote 1 continued from previous page.)

NRC investigators and intentionally violating the Atomic
Energy Act.

«/ The "target" of an investigation is not always known with
certainty at the outset. Any witness may, in fact, become
the target,

4/ One factor the courts have repeatedly said argues against
disgualification is the unavailability of alternative counsel
in a specialized area of the law, See City of Cleveland v.
Cleveland Electric Illuminating Co., 440 F. Supp. 193, 196,
203 (N.D. Ohio), aff’d 573 F.2d 1310 6th Cir. 1977); United

States v. Standard Oil Co,, 136 F. Supp. 345, 364 (S.D.N.Y.
1955) .,
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The due preccess clause of the Fifth Amendwent is also
implicated when an interviewee is deprived of counsel of choice
in an OI investigation. See SEC v. Csapo, 533 F.24 7, 12 (D.C.
Cir. 1976) ("since any statement made by Csapo during the ccurse
of ris questioning (by the SEC) may later be referred to the
Department of Justice for future conslderation of a grand ju
and prosecution on criminal charges, Csapo’s choice of counsel to
accompany and advise him during his SEC interview is obviously a
erucial one, That choice should not needlesely or lightly be
disturbed . . .). g£ee alse Kentucky West Va, Gas Co. v. Penn.
PUC, 837 F.24 600, 618 (3rd Cir. 1988), x,hin_ﬁ.ni.ﬂ (February
16, 1988) (“"where the right to counsel exists, the due process
clause of the Fifth Amendment does provide some protection for
the decision to select a particular attorney").

In short, the proposed rule ignores the constitutional
implications of giving an 01 investigator the unbridled 4
discretion to exclude an intervi~wee's counsel of choice.

b. The Proposed Rule Ignores the APA’s Guarantee
of Effective Counsel of Choice

Unlike the Sixth Amendment right to counsel, which is not
absolute, Section 6(a) of the Administrative Procedure Act, 5
U.8.C. § 555(b), provides unequivocally that any person compelled
to appear before an agency by subpoena has a right go be
"accompanied, represented, and advised by counsel." This
statutory guarantee of the right tu counsel has heen construed
even more broadly than the constitutional right to a particular
counsel. In DBacker v. Commissioner of Internal Revenue, 275 F.2d
141, 143 (5th Cir. 1960), the court said:

Tt is clear that the right to counsel suaranteed
under the Administrative Procedure Act is much
broader than the right to have an attorney advise
him relative to his rights under the Fift
Amendmnent. The Act says such counsel may
accompany, represent and advise the witness,
without any limitation.

4/ The sequestration of witnesses provisions of the proposed
rule (§§ 19.3, 19.18(a)) would also apparently bar
‘locussions among interviewees, in cecatravention of the First
Amendment protections c¢f freedom of speech and association,

5/ This APA provision has been interpreted as applying to
appearances required by an agency in an investigatory

proceeding., $Sge SEC v, Csapo, 533 F.24 7, 10 (D.C. Cir
1976) .
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Consequently, this APA guarantee of assistance of counsel has
bee construed "to imply the concomitant right to the lawyer of
one's choice." BEC v, Csape, 533 F.24 7, 11 (D.C. Cir. 1976).
Accord Great lakes Screw Corp, v, NLRB, 409 F.2d 375, 381 (7th
Cir. 1969); SEC v, Higashi, 359 F.2d 550, 553 (9th Cir. 1966);

Mnfu_ﬁminmmnxmumm. 275 F.24 141, 144
(%th Cir., 1960). Indeed, the APA guarantee has been interpreted

80 bresdly as to extend to a witness and his counsel in an agency
investigation the right to be accompanied and aided by a non-

in order to ensure "the full potency of
the right to counsel," and "to give veritable meaning to the

witness’ right to counsel." §See SEC v, Whitman, 613 F. Supp. 48,
50 (D.C., D.C. 1985).

Thus, even broader and more clearly defined than any
constitutional right to a particular counsel, the APA guarantee
has been interpreted as bestowing on a witness in an
administrative investigatory proceeding the right not only to
effective assistance of counsel, but also to counsel of choice, a
right that may not be arbitrarily infringed. Again, the proposed
rule pays little heed to this right.

3. The Proposed Rule is Without Supporting Basis

a. The Propoued Rule Ignores Recent Judicial
" "

The NRC proposal, citing district court cases over 30 years
old, completely dismisses the more recent circuit court cases
(cited above) which are directly on point. The Commission’s
stated reasons for ignoring this precedent defy logic. According
to the Supplementary Information, the court in Rarker v

== although holding that a
witness before an administrative investigatory proceeding has a
right to counsel of choice -~ "did not decide whether that right
could be limited or otherwise qualified through formal rulemaking
procedures." 53 Fed. Reg. 45,769. Higashl and Csapo, according
to the Commission, both indicated that "there could be
circumstances where an attorney could be barred from the
interview, although it could not be done under the facts of these
cases." ]d.

When viewed together, the cases 5o lightly dismissed by the
Commission clearly hold that because of the Congressional mandate
in the APA, an attorney may be excluded from an agency
investigatory proceeding (where a witness is compelled to appear
by subpoena) only upon a showing of "concrete evidence" that his
presence would obstruct and impede an investigation. Citing the
Higashi case for its statement that an agency’s sequestration
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rule must be confined within "permissible limits," the court in
Ceapo defined those limits:

We recognize [the SEC’s seguestration rule’s)
practical necessity under certain
circumstances. But we are not for this reason
at liberty to ignore the clear congressional
mandate of [the APA]. Thus, before the SEC
may exclude an attorney from its proceedings,
it must come forth . . . with "concrete
evidence" that his presence would obstruct and
impede its investigation,

533 F.2d at 11. These are the "circumstances" within which the
APA riggt to counsel may be "limited or qualified." 53 Fed., Reg.
45,769,

The NRC', rule ignores these limits, and is clearly outside
these bounds. The proposed rule allows the NRC investigator the
virtually unfettered discretion to dio?ualify counsel based on
his own weighing of vague factors leading him to the conclusion
that a "xg;;nnnhln_h;lzl” exists to believe that the attendance
of a particular attorney "might" prejudice, impede, or impair the
investigation, directly or indirectly. See proposed § 19.18(b);
53 Fed. Reg. 45,767 (emphasis added). The preamble to the
proposed rule is replete with references to the "potential for
conflicte of intercust among counsel’s multiple clients" and the
"potential impairment to the efficacy of the NRC investigation."®

£/ Moreover, it should be noted that the Backer court did not

decide this question because the guestion was not before it.
Titele mileage can be gained from this.

1/ The proposed rule also ignores the recommendations of the
NRC’s own Advisory Committee. After extensive consideration
of the question of whether the Commission may limit an
interviewee's choice of counsel by excluding from an
interview any attorney who also represents the entity being
investigated, the Commission’s "Advisory Committee for Review
of Investigation Policy on Rights of Licensee Employees"
concluded after reviewing the relevant judicial authorities
that a blanket rule excluding any attorney who also
represents the entity being investigated "would not be
sustained by the courts." Advisory Committee Report at 14.
The Report added that it would be appropriate for the NRC to
seek an exclusion order only where "there is concrete
evidence that the chosen representative of that witness is in
such a position that his participation as counsel would
seriously prejudice the investigation." Id, at 16.
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°J Ted., Reg. 45,768 (emphasis added). Quite simply, the NRC'’s
proposed rule ignores the "concrete evidence" standard set forth
Dy the courts as the only circumstance under which counsel may be

excluded.

specter of "potential" obstacles and conflicts,
wavhivul nore, is too slender a thread upon which to hang a
proposed rule that infringes upon the right to counsel of choice
" guarantesd under the APA, As the court in Ceapo said in the
ontext of limiting the SEC’s application of its sequestration

rule,
(tlhe SEC would negate Csapo’s informed and
voluntary decision [regarding choice of
unsel) on the ground that "the objective of
the investigation might be frustrated if
(Csapo’s attorneys) . . . were permitted
access to the testimony of any further
witnesses." We hold that such speculation is
insufficient., The mere fact that a witness’
unsel also represents others who have been
Or are later to be guestioned is no basis
whatsoever for concluding that presence of
guch counsel would obstruct the investigation.
F.éd at 11 (emphasis in original). See also in re
I nated Pretrial Proceedings, €58 F.2d 1355, 136C~61 (9th
! 18l) As shown below, the NRC’s stated baseg for the

proposed rulg are premised entirely on such insufficient

n - in the context of grand jury proceedings, often analogized to

iministrative investigatory proceedings, gee Moore,
duaddiliecallion of an nttulney,hypgp@pn;;pg,ﬁg{ggp;g
pefore a Crand Jury, 27 UCLA L. Rev, 1 (1979), the
Ly ©of courts have required "actual conflict" of
ore counsel may be disqualified r="'r than mere
pwwential" conflict. Also in the grand jury context, the
'miurts have held that in order to disqualify counsel, ny
tigative olrstacle p’v.d by rxltlple xo;xe=ortatlon must
lly demonstrate not erely assumed to exist.
i ¢ (n.re Special February 1‘i€ annd JUry, 4<' F. Supp. 194,
. (N.D. I1l. 1975); In re Grand Jury Empaneled January 21.
: 536 F.24 1009 (34 Cir. 1976):; In re Grand JUry, 446 F,
SUp} 1132, 1140 (N.D. Tex. 1978). But see 1ln re Special
rebryvary 1977 Grand Jury, 581 F.2d 1267, 1264 (7th Cir.
AY/0) .,
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b. The Stated Basis of the Potential for
"Inherent Conflict of Interest" is Mere

The NRC provides nc evidence to support its first stated
basis for the rule regarding the ostensibly “inherent potential®
for conflicts of interest among counsel’s multiple clients in 01
investigations. 53 Fed. Reg. 45,768-69. The speculative nature
of this concern alone renders such a basis for the proposed rule
suspect., Beyond that, this is simply not a legitimate NRC
concern,

The proposed rule appears to ignore the fact that the
propriety of multiple representation is gove.ned by basic
principles of legal ethics that bind all attorneys, and which the
courts apply when exercising their inherent power to regulate the
ethical conduct of attorneys. §See Kreda v. Rush, 550 F.2d 888,
889 (3d Cir. 1977). The canons of legal ethics generally peruit
an attorney representing other licerisee employees ~- or the
licensee itself -~ to represent an employee during an 01
interview as lon? as (1) the employee desires and consents to
such representation after being fully informed that a conflict of
interest may potentially arise and (2) the lawyer reasonably
believes that representation of the employee will not be
adversely affected by simultaneous representation of the employer
or other employees. See ABA Model Code gt Professional
Responsibility, DR~105, DR~107, EC 5-15. Indeed, the ABA Code
of Professional Responsibility contemplates conflicts of interest
in precisely the two contexts with which the NRC is concerned ==
representation of two or more witnesses who may have differing
interests, as well as payment of a witness’s legal fees by a 10
third party with differing interests. See DR-105, DR-107(B).

£/ In NRC practice, to resolve ethical questions one would look
to the Code of Ethics promulgated in the jurisdiction in
which the lawyer is admitted to practice. Houston
- (South Texas Project, Units 1 and 2);
LBP-85-19, 21 NRC 1707, 1717 (1985). These are generally
modelled on the ABA Code.

A0/ One of the factors that may justify exclusion of counsel,
according to the Commission, is that "the company under
investigation suggested that the witness employ the
particular attorney and is paying the fee." 53 Fed, Feg.
45,769, DR~107(B) states that "[a) lawyer shall not permit a
person who recommends, employs, or pays him to render legal
services for another to direct or regulate his professional
judgment in rendering such legal services."
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There is no reason for the Commission to assume that
attorneys will ignore their ethical obligations (or that, if
involved, a court would allow this to happen). Moreover, it is
inappropriate for an NRC investigator, upon his own discretion,
to exclude counsel based on the potential for a conflict of
interest, since an individual may voluntarily consent to
representation of conflicting interests. §See In the Matter of

, 536 F.24 1009 (3rd
Cir. 1976). The choice of whether to accept multiple 12
representation is for the individual, not for the agency. This
is because disqualification of counsel is for th- protection of
the individual, and not the agency. Thus, the NRC may not
legitimately base a rule on its purported concerns regarding
conflicts of interest among multiple interviewees.

The courts are the appropriate forum for resolution of
conflicts of interest issues, If the NRC wishes to exclude an
attorney from an interview in a particular case, it should file a
motion before a federal judge to disqualify the attorney from
representing both the employer and employee or from representing
multiple employees. The disqualification decision wouid be made
by the federal district court judge with immediate review in the
Court of Appeals. This is not an approupriate subject matter for
a generic rule which bestows upon the NRC investigator blanket
authority to exclude couneel on behalf of an 1gdiv1dual who can
waive a conflict-free situation in any cvent.

i)/ Only where such a waiver of counsel free from conflicts
cannot be made knowingly and intelligently would
disqualification be justified. Grand Jury Empaneled January
21, 1975, 536 F.24 at 1009,

A2/ As one court said of the SEC’s analogous seQquestration rule,
"[w)e do not minimize the dangers inherent in coursel
representing multiple clients in a single proceeding. . . .
That decision, however, (does not belong to] the
Commission. . . . The choice must be made by the witness
after a full and frank disclosure by his attorney of the

attendant risks."® BSEC v, Csapo, 533 F.2d4 at 11.

13/ Indeed, this is not properly the subje.t of a generic rule at
all. First, the issue arises too infrequently to warrant
generic treatment. As the NRC’'s Advisory Committee said in
its report, ", . . we note at the cutset that interviews
conducted by the Office of investigations . . . have almost
always been conducted without the aid of legal process.,"
Advisory Committee Report at 11. The Commission also refers
in its Supplementary Information to precblems arising in only
"three recent cases," 53 Fed. Reg. 45,769, and further states

(Footnote 13 continued on next page.)



BisHOP, COOK, PURCELL & REYNOLDS

Nr. Samuel J. Chilk
Secretary of the Commission
February 9, 1989

Page 11

One final point about this stated uupporttnx basis for the
NRC’s proposed rule. The proposed rujle distinguishes witnesses
who belong to the employer’s corporate "control group" {rom those
wvho do not in terms of the presence of corporate coungel "bei
objectionable.” 53 Fed. Rey. at 45,768 col. 3. This distinction
{e invalid for several reasons.

First, it is inappropriate for the Commission to determine
conflicts issues on the basis of an employee’s position within a
company, Section 6(a) of,the APA is not limited to individuals
within a "control group."

Second, \ & term "centrol group" is nowhere defined in the
proposed rule or the Supplementary Information. It is, in fact,
a tern inappropriately borrowed from an inapposite context. See

e , 449% U. B, 383 (1981) (term used in
the context of the scope of the attorney-client privilege for
corporate communications).

Third, analogizing here to the reasoning in the Upiohn case,
from which the term "control group" is borrowed, licensee
employees below upper management, whose actions the Supreme Court
recognized may bind or otherwise be attributed to the company,
may be entitled to be repvesented by the licensee’s lawyer (as
long as the employee’s and the company’s interests do not
diverge). The Court held in Upjohn that communications by all
level of employees -- noc just the upper management "control
group" -~ may be considered to be the corporation’s
communications. 449 U.S. at 391-96. Indeed, the Court of
Appeals for the Ninth Circuit has applied Upichn to conflict of
interest questions, and has permitted joint representation of a

(Footnote 13 continued from previous page.)
that "[i)n most cases, attempts to interject a corporate
presence into investigative interviews of the non-management
cuployees of a licensee or applicant have been satisfactorily
resolved through negotiation between company management and
NRC staff." 63 Fed. Reg. 45,768, 1Indeed, the SEC’s
comparable sequestration rule is "only rarely invoked." SEC
Y. C8apQ, 533 F.2d at 12. Accordingly, multiple
representation issues should be resolved -~ as they are
now == on a case by case basis. There is nothing to suggest

'hot a generic rule is warranted, much less one of this sweep
and import.

14/ Although the Higashi case held that the SEC could not prevent
a corporation’s attorney from representing a director who was
subpoenaed to testify at an investigative hearing, the case
did not turn on this distinction. Nor do the other cases.
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corpocation and its employees =~ including those below the upper
maragenent level -~ by the company lawyer. §See xn_xn.fgnxﬂxn.;.ﬁ
Pxetrial Proceedings, 658 F.2d 1355, 1356, 1359 (9th Cir. 1981).

c. The "Potential Impairment to the Efficacy
of the NRC’s Investigation" is Speculative
a.Yalld Supporting Basis .

and _Not

The Commission grasps at another oupportinz prenise in
stating that "disclosure between counsel and client does not
alwave eliminate . . ., the inherent potential that multiple
representation could impair or impede the Commission's
investigation." Jq4. The NRC's concern here, apparently, is that
the subject of the investigation may learn, through counsel, "the
direction and scope of the investigation" and then "take steps to
structure the flow of information te the NRC or otherwlse impede
the investigation." JId. 1In addition, the Commission fears that
the dual representation situation will produce "an inherent
coercion on the interviewee not to reveal to the NRC information
that ie poteniially detrimental to his employer." 53 Fed, Regq.
45,769,

This premise, too, is an inappropriate basis for the
proposed rule. First, again, the NRC’s concerns are based upon
pure oeoculctlon. Aside from a vague reference to "three recent
cases," 53 Fed. Reg. 45,769, the Connission provides no specific
evidence that its investigations ha - been hindered by multiple
representation, or that licensees, irn cahoots with their
attorneys, will attempt to so obstruct an investigation. The
mere “"potential" for iImpairment of an investigation is noc
enough. See Cgapn, 533 F.24 at 11,

Second, the Commission -~ again == ignores the regulatery
scheme already in place to protect against these types of
concerns. The obstruction of justice statute (18 U.8.0, § \508),
provides sufficient protection that agency investigations will
not be "impaired" and "impeded." Under Section 1505 of Title i3,
it is a crime to obstruct proceedings before federal agencies,
whether by attempting to influence witnesses or otherwise. See
also Section 1510. Similarly, NRC's concerns regarding the
employer/employee coercion "inherent" in the interview context
are addressed by Section 210 of the Energy Reorganization Act and
its implementing regulation, 10 C.F.R. § 50.7, which protect
employees against retaliatory action on the part of employers.

Finlll¥, even if the Commission gould show that multiple
representation posed a threat to the success of «n NRC
invest.gation, the mere fact that such representation could
"prove detrimental to NRC investigations," $3 Fed, Reg., 45,769,
is simply not a valid supporting basis for the rule. As one
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comment .or has said in the analogous context of grand jury
investigations, "(t)he suggestion that either actual or potential
injury to the success of a grand jury irvestigation is itself
sufficiunt ground for depriviag « grand jury witness of his
chosen counsel must be regaraed as thecretically unsound. . . .
€in 1 it is often the case that advice which is clearly ethical
(fo. example, much advice concerning the privilege against self~-
incrimination) will have the effect of hindering the ¢rand jury’s
search for truth, there is considerable doubt whether the mere
tact of 1n1ury tv the grand jury empowers the supervising court
to disgualify the attorney involved, at least in the absence of
any concern for ethical improprieties."™ Moore,

of an Attorney
Jury, 27 UCLA L., Rev., 1, 18, 20 (1979) (emphasis added).

This leads to another point that should rot be overlooked.
An NRC investicator would have an inherent conflict of interest
in making the "reasonable basis" determination. The better the
attorney for the witness is, t « more likely the NRC will be held
to observe thz full panopl. of a4 witness’s rights, and the more
likely an investigator wili conclude that such strict scrutiny
constitutes "impeding" the investigation. The Supreme Court of
the United States has acknow)-dged this pos: 'bility, noting that:

Petitioner of course rightly points out that
the Government may seek to ‘manufacture’ a
conflict in order to prevent a defendant from
having a particularly able defense counsel at
his side;

aware of this possibllity and nust take it
into consideration with all the other fictors
which inform thig sort of a [disqualification]

decision.

Wheat v. United States, 468 U.S. » 100 L.Ed. 24 140 at 151,
(emphasis added). By assuming the role of prosecutor, judge and
Jury with regard to the multiple representation issue, the NRC
investigator usurps the role of a higher -- and disinterested ==
authority that should be making this determination.

d. The NRC’s Premise that Dual Representation
Underm

The Commission also raises the concern that multiple
representation could undermine an offer of confidentiality to an
interviewee. 53 Fed. Reg. 45,769. The presumption that the
presence at an interview of counsel who represents cther
interviewees or the licensee will undermine confidentiality is
also unfounded and based on p're speculation., First, a witness
desiring such confidentiality may approach the NRC on his own
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initiative, in which case there would be no need for a subpoenz.
fecond. a witness desiring confidentiality would be unlikely to
choose corporate counsel to represent him during an interview.
In any event, an attorrey is bound by the canons of ethice and
professional responsibility toc respect a client’s desire for
memfidantiality, See ABA Model Code DR 4-101.

e. The Proposed Rule Will Not Eliminate
"Unnecessary Delays" in Completinag Investigations

Another justification stated for the proposed rule is to
curtail "unnecessary delay" in completing NRC investigations. 53
Fed. Reg. 45,770, The Commission attributes these delays to
current atteapts to resolve multiple representation issues on an
2d hoc basis, as opposed to being dealt with by generic rule,

4. Again, no information supporting this basis for the rule is
given. 1In fact, based on our review of the "three recent cases"
referred to (which we can only surmise given their lack of
identification) whatever delays have resulted from the multiple
representation issue are attributable to the NRC’s own tactics.

What is more, far from eliminating delay from the NRC’s
iiavestigatory process, the proposed rule will have the opposite
«llect. The likely scenario is that the NRC will subpoena a
witness, and invoke its sequestration rule to exclude an
interviewee’s attorney of choice. The witness will refuse to be
interviewed without his chosen counsel. Since the Commission
cannot enforce its own subpoenas, it must resort to federal court
to compel the witness to appear. The court will decide the issue
viticely the appropriate forum). The result is foreshadowed by
the cases dealing with the analogous SEC sequestration rule. In
«$apo and Higashi, the efforts of the agency to exclude counsel
of choice culminated in lengthy proceedings, much delay, . and
“UuLL aecisions that the agency had exceeded its bounds.*” 1In
Contrast to the current ad hoc approach to multiple
representation issues the NRC’s invocation of its sequestration
. hav Beses SOMSE th ..ostigatory process to grind to a halt in
“thwaena enforcement slicigation.

f. The Rule Is Unnecessary

At bottom, the proposed rule is entirely unnecessary. With
wiiiwut the proposed rule, the NRC can issue a subpoena
1 tpon exclusion of counsel, and then seek a court
..&Y to entorce it. With or without the proposed rule, if the

sx, <0 both n- e cases there were four-year delays between
issuance the SEC subpoenas and rejection of the S2C’s
application of its sequestration rule.
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NRC seeks to exclude a witness’s chosen counsel, the witness will
likely follow excluded counsel out of the interview. In short,
despite the rule, the parties will wind up in court anyway -~
prrcisely where they would have “een without the rule.

4. Conclusion

One final point reeds to be made here. The NRC’s proposed
rule seems to view the investigatory process as a pernicious one
in which licensees and their counsel contrive to obstruct and
impede the NRC’s search for the truth,

On the contrary, the NRC’s regulatory scheme is founded on
the principle of voluntary compliance by licensees and their
employees, whose cooperation is essential to safe construction
and operation. §See, €.g., 53 Fed. Reg. 40,109 (1988) (NRC
Enforcement Policy). Licensees have every interest in getting at
the truth along with the NRC investigator, and in taking
corrective actions accordingly. A proposed rule that envisions
the investigative process as an adversarial one that pits
licensees and their counsel against the NRC Office of
Investigations p{gmotou a hostile climate that is not in the
public interest.

In summary, there is no adequate supporting basis for the
proposed rule. More importantly, the proposed rule contravenes
the right to counsel provision of the Administrative Procedure

16/ Other agencies such as the SEC and the IRS may have
sequestration rules. However, in investigations conducted by
those agencies (generally involving issues such as insider
trading and tax avoidance), there is much more of a motive to
impede an investigation than in the NRC context where motive
for individual gain is generally absent. Thus, these
agencies would have far more need for a sequestration rule
than would the NRC. In any event, the IRS M.nual Handbook
contains guidance as to when exclusion of counsel under its
rule may be appropriate, guidance that is far more in line
with judicial precedent than the NRC’s proposed rule. The
IRS Manual recognizes (1) the principle that clients have the
right to consent to an attorney’s representation of
conflicting interests; (2) that the IRS will meek to
disqualify chosen counsel only in "extreme circumstances,"
when an attorney impedes or obstructs an investigation; (3)
that disqualification will be sought by requesting the
Department of Justice to seek a court order; and (4) that
mere speculation that the attorney might frustrate the
objective of the investigation is an insufficient ground for
exclusion.
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Act, judicial precedent interpreting that provision, and the
constitutional protections afforded by the Fifth and Sixth

Amendments to the United States Constitution., It should be
withdrawn.

Respectfully submitted,

9’/ w ”‘4&1 by~

'Nicholas 8. Reynoldsg’
J. Michael McGarry, III
Marcia R. Gelman

BISHOP, COOK, PURCELL
& REYNOLDS
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Samuel J. Chilk, Esq.

Secretary

U.S. Nuclear Regulatory Commission
Attn: Docketing and Service Branch
Washington, D.C. 20555

Re: Proposed Ame
Dear Mr. Chilk:

On November 14, 1988, the Nuclear Regulatory Commission
published for comment a : prmnc;oJ rulemaking concerning
the sequestration of witness Interviewed under subpoena and theit
counsel. 53 Fed. Reg. 4°¢ ‘.' comment period was later
extended to February ﬁ, Reg. 427. As attorneys
epresenting several t;" les welved 1in the Commission’s
lcensing and rﬂleat ry p e8Ss ; ’1sh to submit comments in
response to the Commis n’s ce. 80 doing, we rely in part
on Our experience qoxnﬂ bark to 1980 1in representing both licensees
and non-licensed individual utility employees in NRC investigations.
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The Commission should not adopt the proposed

rule. There
factual showing that any such rule is necessary or desirable.

rule would unduly and unnecess sarily restrict the right to

unsel in an NRC investigation. Implementation of the rule by NRC
'stigators will needlessly delay the completion of investigations
lead to numerous subpoena enforcement prokewdxnn< in the Federal
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purported examples of how multipi- representation by counsel could
impede an NRC investigation. 53 led. Reg. 45,769. The first is
nonsensical; the second both hypotnetical and fanciful. The
Commission expresses concern that an attorney representing a utility
will report to his corporate client the substance of individual
interviews. This overlooks the obvious fact that the utility will
eventually get a copy of the investigative report. The *inherent
coercion” not to testify against one’s employer is always present;
it does not depend upon who the witness’s lawyer is. Next, the
Comnlission expresses concern that multiple representation could
undermine an offer of confidentiality to a witness. No example of
such an occurrence is provided. 1In practice, a person seeking
confidentiality will voluntarily approach the NRC at the outset.
Issuance of a subpoena to compel testimony from an informant willing
to provide confidential information is inherently contradictory.

Appavently the Commission believes that all lawyers are
unethical and that its utility licensees are prone to obstruct
justize. Without hard facts to support such a premise, it cannot be
used to support restriction of the crucial right to the counsel of
one’s choice that is accorded to all witnesses in administrative
investigations.

The Cor ssion states that the proposed rule represents a
"somewhat minor purden on an individual’s right to be accompanied
by a particular counsel.” 53 Fed. Reg. at 45,769. This position is
clearly untenable in light of precedent and key provisions of the
Administrative Procedure Act (*APA”). A limit on the right to
counsel of one’s choice is not a "minor burden” -- it is a
significant imposition on a witness’ rights.

The APA, 5 U.8.C., §555, provides in pertinent part,
that ”[a] person compelled to appear in person before an agency or
srpemecnvunare wiel@0l 18 enlilled Lo be accompanied, tepresented,
and advised by counsel or, if permitted by the agency, by other
qualified representative.” Based on this provision, the court in
Packer v, Commissioner, 275 F.2d 141, 144 (5th Cir. 1980) stated
unegquivocally that a witness in an administrative investigation has
the right to the counsel of his choice under provisions of the APA.

similarly, in SEC v, Higashi, 359 F.2d 550 (9th Cir. 1966)
the Ninth Circuit held that the application of the SEC’s
sequestracion rule violated the witness’ statutory right to counsel.
In Hioashi, a mining company director was denied the right to be
- cp-Socilcl Ly the same counsel as his company. The court flatly
stated that the SEC could not apply its sequestration rule because
of the prejudicial effect that it would have on the witness whose
interests were common with those of the corporation and for whose
acts the witness could be held responsible. The court recognized



that the witness would be 4enied the services of the attorney most
familiar with his case. (i@ NRC’s proposed rule could similarly be
applied to prevent a witness, whose interests are common with his
employer, from retaining the ccunsel of his choice. Thus, the
potential application of the proposed rule directly conflicts with
well-established precedent.

Other courts have specifically recognized that agency
sequestration rules are inconsistent with the APA provisions on the
right to counsel. Accordingly, it has been held that it is
necessary to confine sequestration rules within certain limits by
requiring that an agency provide "concrete evidence” that the
presence of a particular attorney would obstruct an investigation.
2EC v, Csapo, 533 F.2d 7 (9th Cir. 1976), However, few, if any,
constraints exist on an NRC investigator’s ability to limit a
witness’ right to counsel of choice. The investigator need only
have a "rnsxvnakle basis” on which to conclude that counsel should
be prohibited from representing more than one witness. A tension
‘learly exists between the proposed rule and the case law that
permits only limited restrictions on the right to counsel.

Examination of analogous bodies of case law further confirms
Commission’s proposed rule is an lnappropriate limit on
to counsel. As the court recognized in lorras v,
03 F. Supp. 737, 739 (N.D. Ga. 1951), *(gluestions
'ning the rights of witnesses arising in the course of purely
istrative investigations, where compulsory process is
3
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the Grand Jury Empaneled January 21, 1975, 536 F.2d 1009 (34 Cir.
1976); In re Grand Jury Investigation, 436 F.Supp. 818 (W.D. Pa.
1977), aff'd per curijam, 576 F.2d 1971 (34 Cir.) (en banc), cert.

denied, 439 U.S8. 953 (1978).

The Commission’s position with respect to fee arrangenents
in which an employer pays the legal fees of its employees is also
unacceptable, as such arra jements are appropriate and should not ke
interfered with by the Commission., T[irst, the indemnification of
legal fees is almost always expressly authorized undog state law.
Second, not only does an employer have the option to indemnify an
employee, but, as a general rule, an employee has the right to be
indemnified by his or her employer for all loss and injury sustained
by the employee in the course of employment. 53 Am. Jur. 2d Master

and Servant §133 (1964).

The proposed rule is also objectionable in that it allows an
administrative agency to exercise control in an area of the law
that is more appropriately reserved for the courts and counsel. For
example, the judiciary is far better equipped to determine the
appropriate limits on an individual‘’s right to counsel than a self-
interested agency. Similarly, it is generally recognized that
conflict of interest issues are questions for counsel to resolve
with the guidance of the American Bar Association’s model rules of
professional responsibility,

In Inquiry Into Three Mile Island Unit 2 Leak Rate Data
Falsification, Docket No. LRP, the Presiding Board acknowledged the
preeminence of the rules of professional conduct. It stated that a
Commission proceeding ”"should be conducted in conformity with widely
recognized principles governing [multiple] representation.” Memo
and Order, Docket Nos. LRP, ASLBP No. 86=519=02 SP, slip op. at 15
(March 16, 1986) (unpublished). The Board then referred to the
ABA’'s Model Rules of Professional Conduct. Based on those rules of
professional conduct, the Board concluded that ”there is nething
inherently wrong with one lawyer representing several clients in one
pioceeding, or with a lawyer’s fees being paid by someone other than
the client, 80 long as the specifics are disclosed to the Presiding
Board and appropriate steps are taken to ensure independent
representation.” Id.

The courts have similarly relied upon the ABA’s Code of
Professional Responsibility as a "guidepost” in evaluating the
rrepriety of multiple rep-esentation and fee arrangements. Courts
pay conslderable attention to whether an attorney’s actions are
consistent with the applicable provisions of the Code, thereby
indicating that multiple representation issues fall squarely within
the realm of professional ethics and the domain of the courts. In

Be Special Crand Jury, 480 F. Supp. 174 (E.D. Wis. 1979); In Re
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In sum, the case law that directly addresses agency
sequestration rules and the analogous grand jury precedent both
. et the Commlssion’s proposed rule is unnecessary and
inappropriately restricts the right to counsel of one’s choice.

K I

Pl ation of the proposed rule will not further the
Commission’s goal of prompt conclusion of investigations unfettered
by “outside influences”., Instead, interference by NRC investigators
with witnesses’ right to counsel will cause the investigation to bog
down into subpoena enforcement litigation.

Because the Commission cannot enforce its own subpoenas, it
1s forced to act through the Department of Justice and must
ultimately resort to a Federal district court when a witness refuses
to appear. e, €.9., United States v. McGovern, 87 F.R.D. 582,
584, 590 (M.D. Pa. 1980). It is quite likely that refusals to
comply with NRC subpoenas will increase when the Commission invokes
its sequestration rule to prevent a witness from retaining the
counsel of his or her choice. Therefore, the Commission will
experience far greater delay in its proceedings than it does under
the current ad hoc method of handling multiple representation
issues, because it will be forced to take the matter to court. As
the Commission recognizes in its notice, the courts are often
suspicious of any limits placed on the right to counsel. 53 Fed.

*g. at 45,769. Although a court may not strike down the NRC'’s
sequestration rule, it is quite likely that application of the rule
wWodad e llited to unusual circumstances, as indicated by the
litigation history of the Securicies and Exchange Commission ("SEC”*)
rule, upon which the Commission’s proposed rule is modeled. Indeed,
- voos e R LT }\'c-n‘}ggi()n (‘f = Y.'\‘*P’*(\Ct"(‘ Y_{»,Lb- . AL e s
1t 1s probable that the Commission will lose almost every case it

to court. The court will decline to enforce the rule and

n subpoena enforcement upon the witness'’s right to be

Oy, and appear with, counsel of his or her choice.

oW e
- - )

«dition, even if the Commission’s rule were to be
' d by the courts, anyone familiar

-
' -

with the
+» aware that the hypothetical concerns of the Commission
ot be resolved simply by requiring separate counsel. In the
thelir clients, the attorneys representing the
ibtedly exercise their privilege to enter intc
s€ agreements by which they uld meet and exchange
n order ' in the best position to
@] lients. in this light, the proposed rule
! only to increase costs > & licensee of providing
elleCctive representation for
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In summary, the proposed rule has no valid basis,

improperly
infringes on the right to counsel, and won’t work

in practice. The

Commission should decline to adopt it.

Very truly yours,

LeBOEUF, LAMB, LEIBY & MacRAE

7)) / ) ,’)
By Lanny Al Vel
f Partner T




UNITED STATES DISTRICT COURT
FOR THE MIDDL" DISTRICT OF PENNSYLVANIA

IN THE MATTER OF )
MAY 1980 HARRISBURG NO. MISC. 01;_23'0

b
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MEMORANDUM DONAY
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nited States has fled & motion to have :méé‘l&}'é}é&wly
the law firme of LaBosuf, Lamb, Leiby and MacRae of New York aad
Washington, D,C, and Kllan and Cephart of Harrisburg, Pennsylvania
from representing 33 pressnt and former employees of Metropolitan
Edleon Company (Met Ed) who have been called or may be called to
testify before the May 1980 grand jury which has been sitting in Harris-
burg. The grand jury Investigation relates to the possible falsification
of certain salety tests at the Three MUe lsland nuclear facility, Met
Ed retained the two flrms pursuant to the authority of Pennsylvania's

Business Corporation Law, In particular '* Pa., C.S.A. § 1410, It is

undisputed that neither of the firms represents or has represanted

' 1 * e, -l { o ' b
Ner has the gevernment produced aay evidence to refute

the claim of the two flrms that they represent the interests of the em=

ployess only, and are acting with complete incepencdence from Met Ed,

agide from billng.

The government seeks disqualification on two bases, It states that

enn

confllicts of Interest exist between the witnesses represented by the Hrms,
GRA s -

| QN o o o co -om e
e - - - s

FPvepiabonmy 13 10 1




[t also maintains that the multiple representation will impede the grand
jury investigation,
In this clreuit disqualification based on & conflict of lnterest has

been upheld only where there has been a demonstrable actual conflict

which was not effectively waived by the cllent., In the Matter of the

Crand Jury Empaneled January 21, 1975, 536 F.2d 1009 (3d Clr, 1976);

In re Crand Jury Investigation, 436 F.Supp. 818 (W.D. Pa. 1977),

Aff'd per curiam, 576 F.2d 1971 (3d Clr.) (en banc), cert, denied, 439

V.S, 953.(1978). On the facts before it, the court finds no actua, con=
Qict of Intarest, The governmant his made no offers of immunity to any
of the Met Ed employees involved here. Counsel from the frms represent
ing the employees have stated unequivocally that, if an offer of lnmunity
were made to one of their clients, that client would be advised to seek
separate counsel, There is undoubtedly a potential conflict of interest in
this multiple representation, but, until that potential ripens, judicial inter

vention would be premature, In re Grand Jury Investigation, supra.

The Court of Appeals for the Third Clreuit has not yet decided
whether disqualification should be ordered if there is evidence that multi~

ple representation s impeding the effectiveness of a grand jury investis

1

gation, However, it ls clear that the conduct which would merit the

sanction of disqualification would have to be something far more egregious

than that occurring o this case. None of the witnesses who have thus

l,

n the Matter of the Crand Jury Emoaneled nuar , 197%, supras,
poke Of (Aig (88u6 WILROUL Cecicing 1t: ©The Court rued thal ornthe facts
of the case disqualification would not be warranted on a theory of grand
jury impediment, In that case nine witnesses, represented by the same

counsel, had taken the Fifth Amendment before the grand jury

«de
Pova@atomtd 10 10 Y0e Ty




far tppo.&nd before the grand jury have lavoked t“s Fifth Amendment,
The government states that thers have been certain similarities in the
testimony of the witnessas. It also claims that the testimony of one
witness before the grand jury differed in material respects from state-
ments the same witness made during an Investigation by the Nuclear Regu~
latory Commission, These t'ncu by themselves do oot demonstrate the
quality of grand jury lmpediment which might merit disqualification of
counsal. The motion of the United States will be denled.

ted S.utu District Judge

Dated: Aprd 8, 1981

$1s Qe 10.10. 068 R T




POCKE! NUpen
0POSED RULE

[53FFYSIE)

SHAW, PITTMAN, POTTS & TROWBRIDGE

A PARTREREHE INCLUDING PROFESBIONS . CONBORATIONS

E300 N STREET, M W ‘% FEE =9 P4 S5

TELERICABLE WASHINGTON, D. €. 20037 VIRGING OFFiCE
BP P00 IBmAWLAW WEM/ IO FARM CREDIY DRIVE
MELEAN, VIRGIN A 2RID2
TELEPMONE £ (703 780 7900
@Ge etd B2 s e ) Wt
ULH TELECOPIE R
: @O 863 8007

DEBORAM B CHARMNOFTF

February 9, 1989
BY HAND

Mr, Samuel J. Chilk

Secretary

United States Nuclear Regulatory
Commission

Washington, D.C. 20555

Attn: Docketing & Service Branch

Re: Proposed Rule on Sequestration
Of Witnesses Under Subpoena

Dear M:. Chilk:

Attached hereto are comments on the proposal by the Nuclear
Regulatory Commission ("NRC") to amend its regulations at 10
C.F.R. Part 19 in order to adopt a new rule for the "Sequestra-
tion of Witnesgas Interviewed Under Subpoena," as set forth at 53
Fed. Reg. 45768-71 (Nov. 14, 1988). These comments, which oppose
the proposed rule, have been adopted by Arizona Public Service
Company, Baltimore Gas & Electric Company, Bechtel Power Corpora-
tion, Carolina Power & Light Company, The Cleveland Electric
Illuminating Company, The Detroit Edison Company, Duguesne Light
Company, GPU Nuclear Corporation, Louisiana Power & Light Com-
painy, Minnesota Mining & Manutacturing Company, Northern States
Fower Company, Sacramento Municipal Utility District, The Toledo
Edison Company, Union Electric Company and Wisconsin Electric

Rawer Company.

The purpose of our comments is not only to establish that
the proposed rule is ambiguous, without adequate justification,
and inconsistent with settled legal precedent, but also to pro-
vide some analysis of the reasons why this settled legal prece-
dent is an integral part of our system of justice. In these

w 3%p:



'ts we show that the proposed rule fails to conform to cer-
undamental precepts of our system of law., It also ieg con-
to sound public policy.

the attached comments establish, the investigative func-

he NRC has very serious ramifications for licensees and

: ‘ , as well as other companies and individuals who

he nuclear industry. The proposed rule on sequestra-

ich provides extraordinary limitations on the rights of

5, constitutes an unjustifiable foray into the arena of
rights.

£

erouse inconsistencies and
bscure and its application
the complete absence of any
ucl specific evidence of
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y "obstruct(ed], impair(ed], or
and there was not adequate
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sequences, and ignores other
we believe the proposed
on the ability to attract
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Mr, Samuel J. Chilk
February 9, 1989
Page 3

the activity of investigators; (4) the abhorrence of secrecy in

legal processes, absent compelling need and substantial safe-

guards: (5) the right to counsel in most circumstances, including
+)

administrative proceedings where
and (6) the right to counsel of choi

. i

respect absent exceptional circumstan

itmoaee armraare »a et hrnasy
! o 8 | 6" (

Jwopoena;

W appear: y
e, which a court will
ces,

Experience shows not only that these principles are sacro-
ganct, but also that it is easy to accommodate these principles
in the investigative interview process. In the attached com-
ments, we direct the NRC's attention to Internal Revenue Service
("IR®") guidance which readily accomplishes this purpose. We
also note that the proposed rule not only omits reference to this
guidance, but instead relies on outdated IRS cases to support its
position.

We urge the Commission tc summarily reject the proposed rule

on seguestiation.

Respectfully submitted,

o
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Deborah B, Charnoff
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In 1982, the NRC created a new group within the agency that
vas assigned the specific task of investi?atin "wrongdoing",
That group, the Cffice of Investigations ("OI"), utilizes profes-
sional investigators, some of whom have police or criminal inves-
tigation experience, to conduct NRC investigations.2/ From its
inception in July of 1982 to the end of fiscal year 1987, Ol has
opened 933 new cases., Sixty-six of those cases have been
referred to the Department of Justice ("DOJ") so that DOJ could
considgg whether to criminally prosecute individuals and corpora-
o T T in 1986, Ol reported that at any given time, the
caseload of Ol is about 175 cases.ﬁ/ Recently, Ol reported a
wvorkload of approximately B0 active cases, with 60 to 90 g,scs
cach year expected during fiscal years 1989 through 1991,

"These cases are expected to become much more complex and contro-
versial as allegations regarding wrongdoing at operating plants
and facilities increase."l/ 1In December, 1988, the NRC and DOJ
approved a Memorandum of Understanding which emphasizes that "it
is useful and desirable for the NRC and the DOJ to coordinate to
the maximum practicable extent" between the administrative inves-
tigations conducted by Ol and the prosecutorial and investigative
activities of DOJ and other law enforcement authorities, 53 Fed.
Reg, $0318 (Dec. 14, 1988),

(Continued)

include inspections within the scope of the rule, their reference
to them is impermissibly vague, §8ee, e,d,, Smith v. Goguen, 415
U.8, 566, 572, 94 8, Ct, 1242, 1247 (1974)., Nevertheless, if
inspections are covered by the proposed rule, the analysis
contained in these comments would apply equally to a subpoenaed
ingpection interview,

3/  8ee NUREG-1145, Vol, 2, The 1985 NRC Annual Report (June

(Myreen.1148  Yal, 2") a+ 106&

4/  NUREG-1145, Vol, 2 at 19%; NUREG-1145, Vol., 3, The 1986 NRC
Annual Report (June 1987) at 214; NUREG-1145, Vol, 4, The 1987
NRC Annyal Report (July 1988) at 9,

5/ See NUREG-1145, Vol. 2 at 195,

/ See NUREG-1100, Vol, 8, NRC Budget Estimates, Fiscal Years
990-1991 (Jan, 1989) at 124.
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investigation,
53 Fed., Reg, at 45768 (Suamary),2/

The proposed rule itself defines "sequestration" in an anom-
alous manner, Tvpically, "sequestration" is a legal term that
refers to the separation of one witness from another during a
trial, See 6 Wigmore, Evidence § 1837 (Chadbourn rev, 1976).

The definition proposed by the rule is much broader, and refers
to "the separation of multiple witnesses from each other during
the conduct of investigative interviews", 1d, at 45770 (proposed
§19.3), "Separation" is not defined. As discussed in detail
below, the NRC's definition also encompasses disqualification of
counsel -- a concept not ordinarily termed "sequestration,"

Although the rule is ambiguous, if the intention of the
rule's proponents is to utilize a process that is considered
analogous to witness sequestration during trials, "separation"
may mean that Ol witnesses can and will be directed by Ol not to
discuss their testimony with each other for some (unspecified)
period of time; and apparently, there is some (unspecified) risk
to witnesses associated with the failure to do so. Furthermore,
"sequestration” is defined not only as witness segregation during
an investigation but, in addition "the exclusion of counsel who
(1) repr: ts one witness from the interviews of other witnesses

2/ The statement of administrative considerations or Supplemen-
tary Information accompanying the proposed rule contains a number
of statements which appear to be inconsistent with the proposed
rule itself, For example, sections 19.3 and 19.8(b) of the pro-
posed rule, as well as the introductory Summary of the proposal,
contain the presumption that dual representation is impermis-
eihle, and requlres the express permission of the investigator
before it will be alloved., In contrast, the Supplementary Infor-
mation reverses the presumption by stating that dual repre-
sentation is approprxate, absent objection by the investigator,
Siiiddriy, sections i9,i8(a) and (p) contain reverse presumnptions
about the presence of counsel of choice. Furthermore, the pro-
posed rule's presumption against dual representation makes no
distinction based on the status of the interviewee~client, such
as whether he is a member of the licensee's "corporate contro;
group. In contrast, the Supplementary Information appears to
consider this classification to be meaningful,

This Summary attempts to capture the purpose and intent of
**e propesed rule as accurately as possible, notwithstanding some
f *he inconsistencies and ambiguities contained in the notice of

proposed ruiemaking.




or who (2) represents the employing entity of the witness or man-
agement personnel from the interview of that witness"., Id, The
exclusion of counsel of choice is stated as a presumption -- "all
witnesses shall be sequestered." 53 Fed, Reg. at 45770 (proposed
S 19,18(a)), The articulated standard for excluding counsel is
"when a reasonable basis exists to believe that the invescigation
may be obstructed, impeded or imparied [sic), either directly or
indirectly" b{ an attorney's multiple representation, . (pro-
posed § 19,18(b) The basis for making this determination is
not specified but, instead, left to the prerogative of each Ol

vesLivater, Reference is made by the proposed rule and the
sta'ement of considerations acccompanying the rule to some type of

Lunbultatlon with NRC's Cffice of General Counsel when a wit~

wel is excluded from an interview, 53 Fed, Reg. at

45770 (proposed §19,18(b)). But the staff proponents of the rule
make plain their view that, "An approprxate rule would grant the
NRC office conducting the interview"-- that is, Ol -~ "the dis-
cretion" -~ that is, the unilateral authority -- "to determine
whether the attorney should be allowed to attend the interview,"
€3 Fed. Reg. at 45769,

In the Supplementary Information, the proposed rule distin-
guishes between witnesses who are members of an employer's "cor-
porate control group,”" and those who are not. In the former
case, "except in extraordinary circumstances," representation by
the employer's counsel would not be objectionable. 53 Fed. Reg.
at 45768, No factual circumstances support the proposed rule's
digtinction here, nor is "extraordinary" defined, Furthermore,
the acceptability of joint representation of members of a "corpo-
rate control group" by one attorney is not stated in the proposed
rule itself as an exception to the "sequestration" that is pre-
sciibed, §See 53 Fed. Reg. 45770 (proposed $S 19.3, 19.18).

The nroposed rule also provides that "To the extent practi-
cable and consistent with the integrity of the investigation" -~

in shore, perhaps never -- "the attorney will be advised of the
reasons supporting the decision to prohibit hxs or. her repre-
densmeamis W anwis N8N ONE dnterviewee during pvsasigation,”

€3 Fod, Rog. at 45770 (proposed §19.18(b)). Obvxously, the pro-
posod rule 1nposes no obligation on OI to explain, much less pro-
=4 basis for its disgualification decisions,

¢« orior restraint that the proposed rule would place on a
brg el “~"vprqa*ions and the limitat1ons placed on his choice
-~ grrictures on a witness' rights during an OI inves-
hzgatzon uhxch together are termed "sequestration" -~ are con-
rwat Unecegsary” by the proponents of the rule "because the
ountered difficulties in conducting investigative
vosa ohv ap atmosphere free of outside influences." 53 Fed.
RéG. at 45768,407 The vague term, "outside influences",

N/

2o/ Ag previously noted, the staff proponents of the rule also
state, however, that in most cases, these difficulties have been
resolved, See 53 Fed. Reg. at 45768,



apparently refers to the influence of the licensee and/or coun-
sel, 8See 53 Fed. Reg., at 45768 (last ¥)., Ol's "difficulties"
are not specified or documented., The only Ol "difficulty" that
is referenced is that "the subject of the investigation" could
"learn, through counsel, the direction and scope of the investi-
gation," which is erroneously presumed to be impermissible and
inappropriate., JId, at 45769, Thus, "dual representation could
prove"-- and, the rule's proponents insist, without support, that
dual represent’tion has proven -~ "detrimental to NRC investiga-

tions." 1d,3l

Furthermore, it is argued, "Where the person being inter-
viewed chooses to be represented by counsel for the licensee or
applicant, an inherent potential for a conflict of interest and
impairment of the NRC's investigation exists." 1d, The rule
proposes to eliminate this "inherent potential" by authorizing
the Ol investigator to exclude attcrneys who represent multiple
wvitnesses or who represent a licensee and cone or more witnesses.

The proposed rule appearslio rely exclusively on dated
Internal Revenue Service casesi</ and three Securities Exchange
Commission casesil/ as legal precedent for it.i%/ 1In fact, one

il/ The rule's proponents also contend that its offers of confi-
dentiality to witnesses "could be undermined" by dual repre-
sentation, 53 Fed. Reg, at 45769. This rationale is illogical,
and therefore has not been considered further, It is highly
unlikely that a witness who wants confidentiality would not
impose such confidentiality on his attorney. If such confiden-
tiality created a conflict for the attorney, his ethical obliga-
tions would govern the attorney's conduct.,

12/ 953 Fed., Reg, at 45769, citing Torras v. Stradley, 103 F,
Supp. 737 (N.,D, Ga, 1952); United States v, Smith, 87 F. Suvip.
293 (D. Conn, 1949); but see Backer v, Commissioner of Internal
!-i_e;\.'enu},3 275 F.2d 141 (5th Cir, 1960), also referred to in the
proposed rule.

13/ United States v, Steel, 238 F. Supp. 575 (S.D.N.Y, 1965);
SEC v, Csapo, 533 F.2d 7 (D.C, Cir, 1976); SEC v, Higashi, 359
F.2d 550 (Sth Cir. 1966).

14/ In response to a Freedom of Information Act ("FOIA")

request, FOlA-88-605, the NRC Staff has indicated that there are
no agency records on which it relies in support of the rule
beyond the references provided in the Federal Register statement
of Supplementary Information. 1In short, the proposed rule is not
hased on specific complaints from O!, documented incidents where
chosen counsel impeded or obstructed an investigation and OI was
unable to obtain adequate relief, or other data.
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of the many infirmities of the rule is that, as indicated in Sec~
tion V below, the IRS cases relied on by the rule's proponents
are outdated, and the NRC staff's proposal is antithetical to the
current. !RS policy and procedure on dual representation of wite~
nesses @ 'ng investigations, Furthermore, the proposed rule
misuses .ne (w0 Court of Appeals cases on "EC investigations to
which it refers; those cases provide absolutely no precedent for
the proposed rule but, to the contrary, constitute compelling
precedent in opposition to it., $See Section 111.C, below,

in summary, the proposed rule on "sequestration" provides
that witnesses "are separated” during an investigation, and that
a witness' "right to the counsel of his choice," 53 Fed. Reg., at
45769, may be subject to the virtually absolute and unfettered
discretion of the Ol investigator who is assigned to the particu-
lar case.

The proposed rulc on sequestration is a radical and
unsupported proposal. It contains numerous ambiguities and
internal inconsistencies. There is no factual justification pro-
vided for the rule, such as a history of impaired or impeded Ol
investigations for which adequate redress was unavailable to OI,
And as to the rule's reliance on IRS and SEC practices, Sections
II1 and V below establish that the laws and guidance concerning
those agencies' practices are antithetical to the NRC proposal.

111, THE UNITED STATES SYSTEM OF JUSTICE 1S FOUNDED
ON THREE FUNDAMENTAL PRECEPTS WITH WHICH THE
PROPOSED RULE ON SEQUESTRATION IS AT 20nE:

THE VALUE OF THE ADVERSARIAL PROCEfs, PUBLIC

JUSTICE AND ADEQUATE REPRESENTATION

The legal process in the United States is designed to pro-
tect individuals from undue encroachments of government,

The establishment of prompt efficacious
procedures to achieve legitimate state

-~ -r- a nroper ba#g 1v\0- rect vtnrﬂ‘-hu
proper st e

-t e e -

of cognxzance in constitutional adjud.~
cation, But the Constitution recognizes
higher values than speed and efficiency.
indeed, one might fairly say of the Bill
of Rights in general, and the Due Pro-
cess Clause in particular, that they
were designed to protect the fragile
values of a vulnerable citizenry from
the overbearing concern for efficiency
and efficacy that may characterize
praiseworthy government cfficials no
less, and perhaps more, than mediocre
ones,
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The American adversary system not only
recognizes the desire of litigants to
win, but it actually relies on the
desire to motivate litigants to produce
evidence and to develop legal theories
for consideration by the decisionmaker,

Saltzburg at 656. As another commentator observed, "The usual
justification for the adversary system is that truth will emerge
from a rule~-bound contest between two opponents presided over by
a passive umpireal judge." Babcock at 1134 (citations omitted).
Or, as another critic stated, "(Plroperly directed and purged of
abuses, the juxtaposition of two c.ntrary perspectives. the
impact of challenge and counterproof, often describes to a neu-
tral intelligence the most likely structure of Truth.," Uvilles,
"The Advocate, The Truth, and Judicial Hackles: A Reaction *o

Judge Frankel's Idee," 123 U, Pa. L, Rev, 1067 (1975),

Thus, in the context of discovery in & criminal case, the
Supreme Court has observed:

The need to develop all relevant facts
in the adversary system is both funda-
mental and comprehensive . . . . The
very integrity of the judicial system
and public confidence in the system
depend on full disclosure of all the
facts, within the framework of the rules
of evidence,

ggi;ggmgggggg v. Nobles, 422 U.S, 225, 230-31, (1978), qunting
United Sta Nixon, 418 U,S8. 683, 709 (1974). Sxmxlerly,
Justice Stevens relied upon the adversarxal concept in a Supreme
Court decision issued this Term:

The paramount importance of vigorous repre-
sentation follows from the nature of our
advercarial qufpm nf -n,qb\rp Thig svatem
is premised on the well-tested prxncxple that
truth -~ as well as fairness -- is "best dis-
covered by powerful statements on both sides
ot the question.,"

Penson v, Ohig, 109 8. Ct, 346, 352 (1988); but see Perry v,
ke, 87 U.8.LW. 4075 (U.8., Jan, 10, 1989) (compare majority

DR ] =

opxnxon, Stevens J, at 4076 with dissenting opinion, Marshall,
J. at 4079).

The adversary system employs procedural rules and rules of

conduct to control the impulses of the participants. §$ee
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For example, Ol does not necessarily seek out exculpatory evi-
dence from a licensee before reaching its decisions on wrongdo-
in?. In fact, the Ol process does not ensure that the targets'
affirmative case is presented b Ol makes its findings and
conclusions, Such a one-sided consideration of the evidence is @
far cry from "objectivity." As the Supreme Court stated in
gni;gg s;,igl Va EQEI,Io supra, 422 V.S, at 230-31, "The need to
evelop a relevant facts in the adversary system is both funda~-
mental and comprehensive . . . . The very integrity of the gudi-
cial system and public confidence in the system depend on full
disclosure of all the facts ., . . ." This oxglains vhy, in cur~
rern. SEC investigations, for example, while the SEC investigator
is &n advocate, the role of defense counsel is wel. recognized
and the investigator's rules ' the investigato. to afford
the target of an SEC invcutigat on an opportunity to present its
side of the case, §Sge 17 C.F.R, § 203,7(d4) (*, ., . if the record
shall contain implications of wrongdoing by any person, such par-
son shall have the right to appear on the record; and in addition
to the rights afforded other witnesses hereby, he shall have a
reasonable opportunity of cross-examination and production of
rebuttal testimony or documentary evidence.") This right
prececes the formulation of a position by “he SEC investigator,
Not on.y is this approach fair; it is prudent. In contrast, Ol's
jTotesr permits a cne-sided assessment nf the facts.

Now, through the proposed rulemaki~g on sequestration, OI
would position itself as an adversarial party with virtually
unlimited discretion to disgualify what fairly can be seen as its
opposing party's counsel, There is no neu*ral judge in Ol's fact
finding process: Ol makes the judgments, There is no balanced
presentation of evidence in Ol factfinding prc-~ess: O chooses
its facts. Now, the proponents of the proposea rule would create
a system in which the witnesses and targets of Ol's investiga-~
tions will be deprived of counsel of chcice,

The proposed rule is ;93111¥ at odds with our adversarial
process, and is unprecedented. t is not surprising that 01
cevmd 4L ore dillicult to "win" or prove "wrongdoing' when it is
faced with an opposing voice that endeavors to bring {orvard

(Continued)

gram, Thursday, April 21, 1988, House of Representrtives Subcom-
mittee oi Oversight and Investigations, Committee on Energy and
Commer~e, testimony of B, Hayes, at page 81; see %*19 OI Policy 1
("0 will perform . . ., objective investigations,"); 49 Fed, Re3.
<6760 (Apr, 20, 1984) (notice of final rulemaking concerning
establishment of Ol).
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facts favorable to & wvitness that are not evoked by 0!, 1If an
attorney acts improperly and obstructs an investigation, there is
ample legal recourse available to the NRC, But, Ol's objection
to ostensible efforts by counsel "to structure the flov of infor~
mation," 53 Fed, Reg. ot 45769, is an inappropriate challenge to
our basic system of law,

In summary, it is easy to win @ debate if no one else is
debating; but that does not mean that one's argument is persua-
cive or that the argument addresses critical issues which, if
eapused, undeimine one's position, Nevertheless, this is the
process utilized *~day by Ol., The power to unilaterally disqual-
ifv a witness' counuo{ is simply another step away from legiti-
mate anu fair decisionmaking; as such, it 1s a further step avay
from justice.

B. The Presumption Aqainst Secrecy

The proposed rule contemplates the "[s)equestration" of wit-
nesses "during the conduct of investigative interviews." 53 Fed,
Reg, at 45770 (proposed € 19.,3), The intention of the rule's
proponents with regard ‘¢ witnesses' activities is obscure, but
the language of the propused rule suggests that witnesses may be
directed by Ol not to discuss with other witresses a myriad of
sul - °ts relatecd to an investigation for an indefinite period of
t i /  The telt need for this restraint on conversation
ap, * .1{ $ an integral part of the proposed rule's strictures
on n .iple representation. The proponents of the rule do not
want communication® that they are able to restrict to be affected
by the exchange of information through & common counsel. §ge,
€.9,, 53 Fed, Reg. at 45769 ("Dual representation of both the
interviewee and the licensee or applicant could permit the

17/ This intent is consistent with the practice of 0I, during
some of its interviews, to advise witnesses that it would be pru-
Aent fnr the witness not to discuss his interview with anyone, as
to do s0 could impede the investigation, Witnesses can readily
be intimidated by a statement of this type by a government inves-

tigator, 1In ln re Grand %uz¥ Proceedings, 814 F,2d 61 (lst Cir,
43074, the Court ol Appeals found impermissible the government's
practice of sending a letter to a subpoened grand jury witness
that informed the witnoss that disclosure of his subpoena could

cede s cririnal jnvestigation and thereby interfere with law
entor-cement, "Absent a clear showing to the contrary, we fail to
see how a reasonable, law-abiding persor wvho received such a let~-
ter would think anything oihecr than that he was being told that

L.y obligated not to engage in that course of action,"

id. at 70,

14~



subject of the inves:iigation to learn, through counsel, the
direction and scope of the investigation.")

A vital component of our legal system is the importance
placed on public governance, or the abjuration of secrecy in the
activities of government, particularly when the government is
seeking to impose limitations or penalties on its citizens,

[S)e-ret proceedings are of course odi-
ous and smack of idecologies as repugnant
to the Founders as they are today.

| v , 464 F,2d4 667, 670 (24 Cir.), gert. ﬁgnigﬂ
409 U.8, 991 (19 1 see discussion of historical bases for
g 3

u -
lic proceedings in Richmend ngggggpg[gi ggg, ¥. %ngiﬂl.. G‘s
U.s. 555' 56‘-569, 100 S.Ct. 2 1" 0 ® a 3 1 .

There are recognized but limited exceptions to our system's
rejection of secret proceedings. Howvever,

Whenever the legal rights of individuals
are to be adjudicated, the presumption
is against the use of secret proceed-

ings,
In re Taylor, 567 F.2d 1183, 1188 (2d Cir, 1977). And in Qﬂl&’ﬂ
States v, , 830 F.2d 596, 599 (6th Cir, 1987), the Court o

Appeals stated:

The courts are public institutions
funded with public revenues for the pur-
pose of resolving public disputes, and
the right of publicity concerning their
operation goes to the heart of their
function under our system of civil lib-
erty.

Many of our procedural rules follow from our sys.ei's
abhorrence of secrecy., Thus, in Warﬁiul v, Oregon, 412 U.8. 470,
475 (1973), the Supreme Court struck down a nonreciprocal Oregon
criminal discovery rule, asserting that, "The State may not
insist that trials be run as & 'search for truth' so far as
defense witnesses are concerned, while maintaining 'poker game
secrecy' for its own witnesses." And in the Richmond Newspapers
case, 448 U.S, at 571, 100 8§, Ct, at 2824 (1980), the Supreme

Court held the criminal trials must generally be public, regard-
less of the vishes of the prosecution and the defense,

Furthermore, prior restraint of witnesses' speech and con-
duct raises very serious first amendment free speech and
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association issves. "In & lon? series of cases the Supreme Court
has made it clear that prior direct restraints by government upon
First Amendment freedoms of expression and specch must be sub-
jected by the courts to the closest scrutiny."

Young, 522 F,2d4 234, 238 (6th Cir., 1975)
&i_nm;_g_u. 263 U.8, 697, &1 §.Ct, 625 (1931 muu‘ﬁ‘

EromQ;Lg_ , 420 U.8. 546, 95 S§.Ct. 1§§§ ! !
see _8lso ., Ford, supra. "To justify xmposxtxon of

a prior roltra nt, the activity restrained must pose a clear
present danger, or a serious or imminent threat to a protecte
competing interest." ng., supra, 522 F.2d at 238
(emphasis added), citing 18, 370 U.8., 375, 82 &, Ct.,

1364 (1962) and ;:ggg v ug:ngy 1 V.8, 267, 67 8§, Ct, 1249
(1947), Not only does the government carry a heavy burden to
justify a prior rcstraint. but the roltrcint must be "narrowl

drawr and cannot be upheld if reasonable alternatives are avail-
able havinq a lesser impact on First Amendment freedoms."

Inc, v, Younqg, supra, 522 F.2d4 at 238 (citations omitted),

In short, restricting the speech and personal interactions
of a witness outside the courtroom constitutes a prior restraint
on free speech and association which can only be justified in
exceptional circumstances.,

One well-established exception to the principle of public
governance that is embedded in American society is grand jury
secrecy, which is not only permitted, but required, Fed R,
Crim, P, 6(e)(2), One of the reasons for this secrecy is that it
protects the many innocent individuals who are the subgect of
grand jury inquiries by pruvcntxng the public airinq of false or

unsubstantiated accusations., §ee United §;g§g§ 4

ble Co,, 356 U.S8., 677, 681 n.6, 78 §, Ct, n. 195
Pouglas Oil Co, v, g;s?l i;gn: EQ:SE!:;&. 441 U, s 2ll, 218, 99
S, Ct, 1667, 1672 (1979), 1In contrast, Ol xnv.atigaiﬁons ofton

lead to publicly released accusations of wrongdoing, More-
over, in contrast to Ol witnesses, grand jurors are functioning
as agents of the state in carryan out its judicial responsi-

e and g-aa-alinnﬂq fave subhdp~t ¢ qnparh regtrintinneg
P |

that would violate the fxrst amendment if 1mposod against private

citizens generally." U,S. v, E?;Q B30 F,2d at 599,
citing 2 ABA Standards for Criminal Just ;o Standard 8-3, 6 &
Commentary at 8-54-855 (24 ed, 1980). A prosecutor or investiga-~
tor who fails to maintain grand jury secrecy is himself subject

to punishment, Fed, R, Crim, P, 6(e)(2); see Blalock v. United
a.ates, 844 F.2d 1546, reh'q denied en banc, 656 F.2d 200 (1lth

18/ In some cases, these releases "leak" before 0! has formally
.g5vex ite findings and conclusions,

alge
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Cir. 1988); ulzigg i; ggfzz. Jr. v, United States, No, 87-5268
l‘b‘nCo CH‘. Jlﬂ. ' .

Furthermore, even in the grand jury context, where witnesses
arpear hefore the rand jury in closed session, and vhere counsel
is not present, (although a grand jury witness may consult with
counsel at any txmo. ;gf uﬂl&!%_!%‘lll_XLa?lﬂnﬂ , 425 U8, 564
(1976),) a grand jury witness is free to SCuss § experience
before the grand jury with , and that certainly includes
his attorney. As Rule 6(e) of the Federal Rules of Criminal

.sweit specitically provides, "No obligation ©f secrecy may be
1mposod on f

' grand jury witnesses).
ﬁg,tg_gp , 463 U.8, 018i1§25 !?303 ! l}
it LSS EJ%Lg 44 F.24 ot 1586,
BLQE:Jﬂiﬂnl. 81 d 61, 68~69 (1st Cir., 1
The wvell-accepted circumstances in which witnesses' testi-
mony can be kept "secret" from other witnesses is "sequestra-

tion," in which wvitnesses are excluded from the courtroom during
the 'r‘allbestimony of other witnesses, Fed, R, Bvid,,

Rule 615} g.g. igggu%gﬁlrzg¥§§~§g* (Midland Plant, Units
1 and 2), ALA=!§79, N.R.C, 565 (1 '

However, an important conscraint on the secrecy permitted by
sequestration is that this option, which each adversary party
generally ma{ elect, but see » Supra, is
available only in the courtroom. and does not become available
until afrter the substantial involvement of counsel and the

i2/ The Department of Justice Manual, Title 9, Criminal Divi-
sion, Section 9-11 362 (1988 Supp.) explains to assistant U.S,
atiorneys that Rule 6(e) means that "thnonscs « « + Cannot be
put under any obligation of secrecy." See also Advisory Commit-
tee's note to Rule 6(e)(2) ("The rule does not impose any obliga-

t.on of secrecy on witnesses . ., ., . The seal of secrecy on wit-
nesses seems an unnecessary hardship and may lead to 1njuatico if
oo pesmitted to moke 8 disclosure to sounsal or to

an as°~~‘ate.")

'® £18 contains an express exception for parties, who have
a personal stake in the outcome of the proceeding., "At the
. 4 party the court shall order witnesses
pvs vmes o, o . This rule does not authorize exclusion of (1) a
wetural person, or (2) an officer or employee of a
party whxch is not a natural person designated as its repre-
sentas ve by its attorney, or (3) a person whose presence is
- marty to be essential to the presentation of the
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parties in the "discovery," discussion and analysis of the evi-
dence, It is an l!i%!ﬂ&iﬁlx rule during trial that has no appii-
cation during pre-trial phases of a proceeding, including the
investigative phase, ?&t » C.As No,

8), Thus, In

BE-H-682-8 (M.D, Ala, ) 2 mmu_:[__nm*u.knm
369 F.24 185, 188 (D,C, Cir, 1966), the Court of Appeals observe

that "[w)itnesses . . . to @& crime are the property of neither
the prosecution nor the defense, Both sides have an equal right,
and should have an equal opportunity, to interview them.," While
witnesses usually can be separated when they take the witness
stand at trial, this late stage of a proceeding is not & context
in which a witness is likely to be uncertain or confused about
what the issues in the case are, what he knows first hand (in
contrast to his speculations), &nd the significance of his knowl-
edge or opinions on the subject,

* * * *

1f the staff proponents of the sequestration rule intend to
limit witnesses' freedom to discuss their interviews with others,
it is an impermissible prior restraint on speech and association.
Moreover, the rule's effort to control the exchange and flow of
information is dramaticalll at odds with our public system of
law, By insisting on the "paramount" importance of "the efficacy
of the NRC investigation," 53 Fed. Reg. at 45768, the proposed
rule tramples on the rights of individual interviewees to be free
from oppressive government intrusions into their rights of asso-
ciati?n and speech, and to be subject to a noninguisitorial sys~
tem of law,

C. Adeguate Representation
e The Role of Counas=l

The American system of law generally presumes that individ-
vals vho become involved in an¥ of a myriad aspects of our legal
process may choose to have their interests represented by an
attorney.

(Cllients hire lawyers to do what the
clients cannot do for themselves, either
because of their relationship to a dis-
pute or their lack of knowledge and
experience in legal matters, Without
help, clients might not maximize their
chances of demonstrating that the sub-
stantive Jegal principles to a dispute
favor them, The lawyer helps to assure
that the client will not lose because of
an inability to comply with tha system's
procedural reguirements or an
unavareness of substantive principles.

-18-




Saltzburg at 661-62.

A lawyer stands in the shoes of his clients, and it is his
duty "to represent his client(s) zealously within the bounds of
the law." D,C. Code Prof, Resp., Canon 7; A.B.A, Model
Rule 1,3, Comment (attorney should act "with zeal in advocacy
upon the client's behalf"), In essence, then, the lawyer's
actions and advice are no different than the actions and advice a
client would give himself {f the client were able to dispassion-
ately evaluate the facts and if he were knowledgeable about the
agpiicablo rocess and the law, But, as the Supreme Court has
observed, "[e)ven the intellig nt and educated layman has small
and sometimes no skill in the science of law.,"

Alsbama, 287 U.8. 45, 69, 53 8. Ct. 55. 64 (1832).

2. The Right to Counsel

There is a substantial body of law on the right to counsel
in a variety of circumstances. Most relevant, for purposes of
evaluating the NRC's proposed rule on seguestration, is
Section 6(a) of the Administrative Procedure Act ("APA"), which
provides to subpoenaed witnesses in administrative proceedings
the right to be represented by counsel:

A person compelled to appear in person
before an agency or representative
thereof is entitle to be accompanied,
represented, and a vised by counsel or,
if permitted by the agency, by other
qualified representative,

5 U.8.C.A, § 555(b); see er V,‘QQm%i%%igngx*glglﬂflfﬂll
Revenue, 275 F,2d 141, 143 (5th Cir, 1960), The provisions of

the APA, including the right to counsel, are directly applicable
to NRC investigations. 42 U.8.C, § 2231,

¥ Counsel of Choice

The courts also have made clear that the right to counsel
means counsel of one's choice. "The term 'right to counsel' has
s.wa2ys been construed to mean counsel of one's choice, We think
this is the plain and necessary moanin? of this provision of the
law," Backer, supra, 275 F.,2d at 144 (~itations omitted);
accord, SEC v, Csapo, 533 F.24 7, 11 (D.C.Cir, 1976); SEC v,
H.ogashi, 359 F.2d 550, 552-83 (9th Cir. 1966).

Counsel of checice means exactly that: the lawyer that the
=lient prefers, The reasons for the preference are personal to
the client, The courts recognize the importance to clients of
the particular knowledge and expertise of different lawyers in
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our highly complex society, Ana%_%twlu_i_gxmmhh
%M"“P §70 r.2d 1197, 1202 (4th Cir, 1978), was & civil
act

on involving an airplane crash in which the government sought
to represent four air traffic controllers omplogod by the Federal
Aviation Administration. 1In ro{octing efforts by the plaintiff
to disqualify government counsel, the Court of Appeals stated:

(1)t appears to us that such repre-
sentation is highly desirable since
these defendants will have the benefit
not only of Government counsel but also
the reservoir of the Government's
expertise in this highly involved and
technical litigation, and will be spared
the burden upon their time and resources
incident to the employment of indepen=-
dent counsel,

igz *1%3 , 359 F.2d4 550, 553 and n.5 (9th Cir,
1966 familiarity with a complicated corporate background would
appear to be a prerequisite for effective representation," and so
to deny a witness his statutory right under the APA to be repre-
sented bg the counsel for the corporation "impermissibl(y) . . .
strikes directly at the witness himself.")

The courts alsc have recognized that the freedom to choose
is a compelling component of the right to counsel, In ugigg?
v i, 807 F.2d4 10, 16 (lgt Cir, 1986), in rejecting
the vaornment's effort to disqualify defense counsel, the Court
stated:

When, however, it is the government that
seeks to disturb the planned proceedings
by moving to disqualify defense counle?.
it has only one arrow in its quiver, It
must demonstrate that any infringement
on choice of counsel is justified., it
«wnnct SXpect to prevaill by saying, in
effect, "The court should grant our
motion because even though we have not
demonstrated a sufficient need for dis-
qualification, no harm will have been
done if competent substitute counsel are
appointed and given enough time to pre-
pare their defense." Such an approach
would entirely eviscerate a defendant's
right to counsel of choice,

» S8pra, 533 F.2¢ at 1l (importance to ¢li-
1idence in counsel of choice).

iy
v

mhe Mess & :
ent of his con
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In short, subpoenaed witnesses in administrative investiga-
tions are entitled to be represented by their coungel of choice,

4. Dual or multiple representation

Most attorneys routinely represent more than one client; and
it is not at all uncommon for clients' interests in specific mat-~
ters to conflict, It is the responsibility of the attorney in
every case to ensure that his representation of each client can
be "zealous" and will not be adversely affected by his repre-
sentation of other clients. ﬁgg. ,.9.. D.C., Code Prof, Resp.,
Canon 5. No two clients are identical; hence, their interests
fregquently are not the same, But, usually, the interests of cli~
ents are perfectly compatible, albeit distinct,

There is a substantial body of law involving the ethical
cwligations of attorneys which provides guidance and rules on
conflicts of interest among an attorney's clients, and the proper
actions of counsel in various "conflict" situations,
qen Model Rules, Rule 1.7-1.,10; D.C, Code of Prof. Resp.,
Canon 5, Amung other responsibilities, an attorney should inform
his clients about the attorney's representation of other clients
whose interests mnight conflict. Model Rules, Rule 1.7; D,C. Code
Prof., Resp. DR 5-105, In some circumstances, even when there is
an actual conflict of interest among clients, the clients are
free to "waive" the conflict if they choose to do so, and to con-
tinue to use their attorney of choice. Model Rules, Rule 1.7;
D.,C. Code Prof., Resp. DR 5-108(C).

It is the exceptional case where a court will intercede in
the relationship between a client and his attorney and, over the
client's objection, disqualify an attorney. Most of these cases
involve criminal defendants at the post-indictment stage, where
the court has an independent statutory obligation to ensure that
the criminal defendant has adequate representation at trial. See
Rule 44(¢c) of F, R, Crim, P, (trial court required to advise each
criminal defendant represented jointly with other defendants "of
his right to the effective assistance of counsel, including sepa-
rate representation"), This responsibility of course rests on
the impartial decisionmaker., The system assumes that the govern-
ment, as an adversarial party, cannot make this evaluation objec-
tively, and so should not be the part¥ to make it, But, even in
this context, the predominant focus of the court is on ensuring
that the defendant's rights are adequately protected,.

[T]he essential aim of the [Sixth]
Amendment is to guarantee an effective
advocate for each criminal defen-
QENts 4w s



Wheat v, United States, 108 §.Ct, 1692, 1697 (1988).

Moreover, it is important to recognize that joint repr.-
sentatxon of multiple defendants or witnesses may be 1n¥

%_g form of representation, even in the context a cri
nul ‘rial, wvhere joint representation poses "s ocicl dangers", /
Wheat v, United States , 108 8.Ct. at 1697, Accordingly,
the Supreme court has rc ected any presumption that the mere pos-
sibility of a conflict of interest, which is inherent in every
joint representation, results in ineffective assistance of coun-
sel. Luyler v, Sullivan, 446 U,8, 335, 348, 100 s.Ct, 1708, 1718
(1980),

$uch a presumption would preclude multi-
ple representation even in cases where
‘la) common defense . . . gives strength
against a comnon attack,'

izotxng Holloway, ggp , 435 U.,8, at 482-83, 98 §.Ct. at
‘178 Compare proposed NRC rule on sequestration, 53 Fed, Reg.
at 45769 ("In cases where dual representation is an issue, the
Commission believes that exclusion of the particular counsel cho-
sen by or for the interviewee might be warranted.")

Other cases illustrate the legitimacy of the "common

defense" approach, For example, in Halperin !i 5;§g$ngg:, 542 F.
Supp. 829 (D.D.C, 1982), the district court refuse isqualify

2l/ 1In ¥clloway v, Arkansas, 435 U.S., 475, 490, 98 8.Ct. 1173,
1181 (197cv!. the supreme Court explained how, in the context of a
conflict amony m:ultiple criminal defendants an attorneg ma¥. for
example, be prevented "from arguing at the sontencin? earing the
relative involvement and culpability of his clients in order to
minimize the culpability of one by emphasizing that of another."

gz/ Tho distinction in the Suppltmcntary Information to the pro-

ssla matuasn i""l""’.}&‘ she are uemhens hf an enn‘ﬁupy €
corporate control group and thosc vho are not, Fed. Ro?
at 45768, has no basis in law, Neither the entit ement to effec-

tive counsel nor the entitlement to counsel of choice is affected
by the job description of the individual. And while it may be a
factor, whether there is a conflict of interests among witnesses
cannot be determined exclusively on the basis of an individual's
niurity in an organization, Conflicts analyses involve the
consxderataon of a number of factors and are necessarily hxgh

fact~spec1f1c. See, !53' in re Grand Jury Proceedings F.2d
1021, 1026 (1st Cir, 1988) (specific factual findings required to
ieqvality counsel for conflict of interest),
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govornmont counsel from representing several former overnment

ficiais in a civil suit, In rejecting the pleintiff's argu-
ncnt. the court pointed to the loqitxmato "benefits to defendants
of & 'united front,'" as well as the experience of government
rounse]l in presenting the officials’' defense., Halperin, suprs,
42 F, Supp. ot 832,

The value of AOlnt representation wvas recognized by the
Fifth Circuit in the Backer case, where the Court rejr.ted the

government's objection to & taxpayer's counsel »'~- -~~|cnting
cerpw /el 8 accountent during an lR8 investigat: .mis=
sioner of the IRS hed argued that "the mere | es 0 tBX=

payer' § counsel at the invcstigntion « + « Bervys as a damper on

reary 'es'xmony of taxpayer's accountant," 2785 F.2d at
143 n.4, Similarl in its proposed rule on soquostrntion, the
staff ﬁrcpononts o thc NRC rule contend without any factual sup-
port that if a licensee's attorno¥ is also the attorney for
Xntcrviowoe. "(tlhis produces an inherent coercion on the inter-
viewee", 53 Fed, Reg. at 45769, But in Bagker, the Court of
Appeals rejected this rationale, finding that the taxpayer's
counsel was retained b{ the accountant because of the latter's
“confidence in [counsel] and because of said counsel's familiur-
ity with the entire matter." 275 F.24 et 143 n.d, The Court
ruled that absent a showing that the witness or counsel "will
violate either the law or the ethics of their profession in the
propused investigation," disgualification is impermissible, 278
F.2d at 144, This helding is reinforced in the NRC context by
the NRC's whistleblower statute, which expressly prohibits
licensees from taking adverse personael actions against their
employees because of the information they provide to the NRC, 42
U.8,C, § 5851, While the proposed rule on sequestration refers
¢ Backer, it ignores the holding of the case.

The appropriateness and value of multiple representation of
government co-defendants is recognized in the Department of Jus~
tice's Torts Branch Manual for assistant U.8., attorneys:

Tlgnty Forsent of the damage suits
against individual federal employees
involve multiple defendants, 1In some of
*sose cases individual defendants will
nave different versions of the

naerlying facts and will accuse each
-'ner of wrongdoing, Usually, these
[licts do not ripen until threshold
legal motions to dismiss or for summary
wudgment have been {iled and lost, In
1#dision, it is frequently very much in
¢ sactical interest of the defendants
to assume a joint defensive front and
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not to be divided and weakened by cross
accusations,

Torts Branch Monograph: Representation Practice & Procedure, DOJ
Manual, 4-1%5 A,300(E)(1) (1984), The "conflicts" to which the
Manual refers arise substantialily after the investigative phase
with which Ol is involved,

Even in the criminal context, where the judge has an inde-
pendent duty to protect the defendant's rights, a defendant's
choice of counsel will not be disturbed without a very substan-
tial showing by the government that there is an actual conflict
of interest or that there is a serjous potential for cenflict.
wheat, supre, 108 8§, Ct, at 1700.£3/ Moreover, the courts are
advised to be sensitive toc, and take into consideration any
effort by the government "to 'manufacture' a conflict in order to
prevent a defendant from having a particularly able defense coun-
sel at his side." Wheat, supra, 108 §.Ct, at 1699. Thus, in
United §g¥;gg v, Diozzi, ‘”nf" the First Circuit set aside con-
victions for income tax evasion because the government improperly
infringed on defendant's right to counsel of choice in order to
gain a tactical advantage., "[T]he government may not infringe
upon the right to counsel of choice for such an improper pur-
pOSQ." 807 r02d at 13-140

Furthermore, disqualifying counsel is the action "of last
resort" by the court, ' i , Supra, 807 F.,24d
at 12. Before counsel is disqualified, the court must not only
be assured that the conflict standard has becn met, but also must
be convinced that there are no other options available to the
government short of seeking disqualification, Matter of
Abramg, 465 N,E,2d 1, 9 (N,Y. 1984)., For example, the govern-
ment's grant of immunity to & witness might obviate the need for
disqualification, 14,

In administrative proceedings, there is also an extraordi-
nary presumption favoring a8 witness' choice of counsel. 1In the
sdninistrative context, which is giressly soplicehle to the proe
posed rulemaking at issue here, intercession by a third part¥.
such as a court or agency, is less compelling because there 1s no

23/ Even when there is an actual conflict which has been waived
by the clients, the court is not required to disqualify counsel;
it simply has the authority to do so. $See United States V.
grovgn;sg?g, 620 F.2d 985, 1004-05 (34 Cir.) §f;;*_§%nigg. 449
U.S., 89 1980) (where there is an actual conflict of interest,
district court "could" refuse to accept a defendant's waiver of
effective assistance of counsel).
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® "that multiple representation
increases the likelihood that subsegquent
evidence will be tailored, either con-
sciously or unconsciously, becter to
conform with or explain what has come
earlier"; gee argument in proposed NRC
rule on sequestration *hat dual repre-
sentation might permit witness to "take
steps to structure the flow of informa-
tion to the NRC"; 53 Fed. Reg. at 45769;

® "that [the rinciﬁal targets of the
investiqationg may have attempted tr
pressure other employees of [the corpo-
ration under investigation] to accept
the services of [the corporation's
attorneys) in order, the Commission
fears, to present a 'common front'"; see
argument in proposed NRC rule on seques-
tration that fee arrangements may act as
"an improper restraint on the employee's
potential candor"; 53 Fed, Reg. at
45769; and

® that "collateral inguiries [into the
evidentiary basis for the Commission's
request to disguali!y Csapo's counsel)
would delay and hinder its investiga-
tions"; see argument in proposed NRC
rule on sequestration that the basis for
disqualification decisions will be dis-
closed "[t)o the extent practicable and
consistent with the integrity of the
investigation"; 53 Fed. Reg. at 45770
(§ 19.18(b)).

See Csapo, supra, at 9-10, 12,

In short, expressly rejects the arguments on which the
proposed NRC rule is based, The proposed rule misrepresents the
Ceapo and Higashi cases, suggesting that they indicate only that
counsel of choice can, in some circumstances, "be barred from the
interview," 53 Fed. Reg. at 45769,

in fact, i1n Csapo, the Couvrt emphasized that Mr, Csapo's
choice of counsel was "crucial' because he might be "subject to
future criminal sanction."™ The Court concluded that only "con-
crete evidence" that multiple representation would obstruct and
Juptas Lae investigation could justify disqualification of an
agency investigation witness' counsel of choice. Id., at 11;

T



%%%gfgg proposed NRC rule on sequestration, 53 Fed. Reg. at 45770

3 and 19,18);: gee also g:gy.*;&u_h%ww.
409 F.2d. 375, 380 (7th Cir, 156 'By excluding counsel without

setting forth with sufficient particularity the basis for such
action, [an agency) lubstantiallx and grcjudicially viclate(s)
the Administrative Procedure Act"), The proposed rule on seques-
tration expressly does require particularized findings, 83
Fed. Reg, at 45770 (§ 19.18(b)).

Furthermore, in SEC v, Whitman, 613 F,.Supp. 48, 50 (D.D.C.
196%), the district court held that 91%29 permits the witness'
attorney to bring a technical expert of counsel's own chooning to
the investigation proceedings as "an extension of himself.," The
court reasoned as follovs:

Given the extraordinary complexity of matters
raised in agency investigations ., . . , coun-
sel trained only in the law, no matter how
skillful, ma+ on occasion be less than fully
equipped to serve the client in agency pro-
ceedings. Unless the lawyer can receive sub-
stantive guidance fr~m an expert technician
==~ in this rzse, an accountant «- when he
determines in his professional 2udgmont that
such assistance is essential, his client's
absolute right to counsel during the proceed-
ings would become substantially qualified.

613 F. Supp. at 49,

Finally, there is a third context, before the grand jury, in
which a substantial body of law rcatflivs the extraordinary
wveight to be given counsel of choice. Thus, in In re Tavlier,
567 F.2d 1183 (2d Cir, 1977), the court rejected as premature a
motion to disqualify the attorney for a grand jury witness simply
because the attorney also represented other targets of the grand
jury investigation, The government's concern witi "stuiewailiing'
was judged by the court to be unjustified, when the witness had
not yet appeared or invoked the Fifth Amendment or been offered
immunitg or refused on advice of counsel to answer a proper ques-
tion, 67 F.24 at 1187,

24/ Unlike a subpoenaed investigation witness, a grand jurg wit-
ness has no right to have counsel accompany him, although the
witness may consult with counsel outside the grand jury room,
Mandujano, supra, 425 U.S. at 581,
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In summary, the right to counsel during an administrative
investigation will onlg be infringed by a court of law in extreme
3

ing an administrative investigation

” s h a zonflict
of interest , notwithstanding the clients' choice,
g e i
i

circumstances. Qnly when the court is presented with ;g?g:ggg
evidence that an attorney's dual or multi§10 representation dur-

the attorney lﬁ!ﬂﬂf&l%x resenting the clients, w
court disqualify counsel of choice,
* " * -

Witnesses in Ol investigations are entitled to counsel, and
counsel means counsel of choice, The only parties with any
authority to remove chosen counsel are (1) the clients who have
chosen the counsel; (2) the attorney, if he cannot adequately
represent a client; and (3) in extreme circumstances, a judge.
01 dor * qualify as &ny one of these parties, and has
author. much less complete discretionary authority, to dis-
qualify 4 vitness' counsel of choice, Assuming the most benign
motives by the staff proponents of the rule, it is uimpl{ not the
prerogative of an gi investigator to unjlaterally disqualify o
witness' counsel, £2/ As the Court of Appeals stated in Csapo,
6§33 F.24 at 1l (emphasis added):

We do not minimize the dangers inherent
in counsel representing multiple clients
in & single proceeding, It is at least
plausible that as matters develop the
best interests of [(one client) may prove
tu be antagenistic to those of [other

clients)., That decisi h

belongs .ﬂ&i&hll_ihifﬁI§Z§§iiféaﬂ£1
%QLT%?%:§§mmilgign. The SEC properly
ul ed its duty by informing those

who came before it whether their lawyer
had appeared on behalf of others, and,
if so, the possible conflicts which

-1 whd R LR W?\e P TR S R aaw W
e - AU S ) .. Wit v e e e - LRl .

by the witness after a fulf ana‘
frank disclosure by his attorney of the

25/ Thne proposed rule does not explain how an investigator would
accomplish this avuthority to disqualify if counsel disagreed with
tie investigator's judgment, NRC's subpoenas are not self-
enforcing, the investigator would have to go to court and per-
suade a judge that his judgment was sound, 42 U,.S,.C. § 2281, 1In
short, the proposed rule does not appear to be capable of serving
3% intended purpose.
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attendant risks, See ABA Code of Pro-
fessional Responsibility, Disciplinary
Rule 5-108(¢).

Certainly, it is not the prerogative of an O investigator to
disqualify counsel, The investigator is not trained in law, and
is thus largely unfamiliar with the legal definition and applica~
tion of the doctrine of conflict of interest., He also is not @
disinterested, objective party; rather, he is partisan, §See Sec~-
tion 111.,A, above.

rurthermore, it is incorrect to characterize the impact of

the rule as a "somewhat minor burden on an individual's right to
Y+ csoramponied by a particular counsel." 83 Fed, Reg. at 45769,
Denying an individual's chosen counsel is often equivalent to
denying the effective assistance of counsel, This is particu-
larly true in situations where the law and facts are highly com-
plex and technical, and where it may require not only a highly
knowledgeable attorney, but an attorney who has had the opportu-
nity to understand the myriad facts and circumstances at issue,

- ' , Supra, 359 F,28 at 553 n.5 ("familiar~
ity with a complicated corporate background would appear to be a
prerequisite for effective representation"), In fact, there may
only be one attorney in a particular situation who is really
familiar with the case.

In short, in the context of NRC investigations, the disqual-~
ification of chosen counsel is a particularly harsh action,
because other attorneys, even if they are of outstanding caliber,
and even if they are familiar with nuclear regulatory matters,

ofrenzg:e not knowledgeable about the complex facts of an Ol
rase £9/

The NRC's proposed rule, like the motion for disqualifica~
tion in Aetna, appears "motivated more by a desire to fragmentize
the [wiinesses) than by any sensitivity to the ethical considera-
tions involved." 870 F.2d at 1201 n.7., The ethical rules con-

v n-rﬂﬁnnnfation of ~liants with errfliiseina intavacte
are intended to protect the attorney's clients; "the impact of
such multiple representation upon the plaintiffs is irrelevant."
L ractical or practical advantage to an investigator of

o —

s beyond reason for the proponents of the rule to sug-
e week, @& witness can retain other counsel, While
tnis literally may be true, the issue is counsel of choice
effestive counsel, not just counsel, And becoming knowledgeable
‘ “& usually entails learning about the facts from a num-
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disqualifying an attorney vho represents multiple witnesses sim-
ply is not & recognized basis for disgualification, As the Court
of Appeals of New York explained,

An individual's right to an attorney of
his choice is too important to be disre-
garded simply because the prosecutor's
or the investigator's task may be made
casier if he is allowed to divide and
conguer his perceived opposition,

' , 465 N.E, 2d at 9; gee ,élg Hni;:ﬂT£&1111
¥;_Q;éigi. supra, ‘gg ’.26 ot 13-14 (setting aside convictions
or

ncome-tax evasion because government improperly infringed
pon defendant's right to counsel of choice in order to gain a
.actical advantage).

In summary, the proposed rule is fundnmontcll¥ flaved
because it un?ustifia ly impairs the APA-granted right to the
effective assistance of counsel of choice,

IV, THE PROPOSED RULE ON SEQUESTRATION HAS
SIGNIFICANT OTHER COSTS

There are three other costs, in addition to those already
enumerated, which the proposed rule imposes on those subject to
it, Those costs are (1) a potentially adverse impact on public
health and safety, (2) economic consequences, and (3) loss of
morale,

B. Public Health and Safety

A licensee, as well as other nuclear industry participants,
has an obligation to ensure that it makes every reasonable effort
to understand the facts and circumstances that have led to facil-
ity incidents, possible communication problems affecting a
licensed facility and other matters that might have an adverse
impact on the operation of a facilisy end the health and safety

of the public., §ee M!&{QEQLAL%%*géiIQE Co., (Three Mile Island
Nuclear Station, Unit 1), LBP-B2-8%6, 16 N.R,C, 281, 335 (1982);
see plso ug;§gpgli;gn 2411%n_§g* (Three Mile lsland Nuclear Sta-
tion, Unit 1), ALAB- » 49 N,R,C, 1193, 1208 (1984). This is a
"legitimate interest," lﬁl $3 Fe . Feg. at 45768, that is not
addressed by the proposed rule; yet the proposed rule would oper-

ate in a manner designed to limit to the extent possible the dis-
closure of factual information to a licensee,

While there may be extreme cases where resort to such
secrecy becomes necessary, it is not consistent with the statu-
tory responsibilities of licensees and others for the NRC to
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fashion a routine aqcncg process that g;s;ymgg that factual dis-
closure to licensees and other interested parties results in some
type of improper "outside influence" on the investigation,

In fact, it is logical to assume, and the courts have recog-
nized, that the cooperative participation by an attorney repre-
sentin? targets ot an investigation frequently facilitates the
fact-finding process, As the court stated in , "in many
cases it is likely that suzh (multielo] representation may facil-
itate and expedite the proceedings, $33 F.24 at 11-12.

In short, disclosure of investigative facts to a licensee
may facilitate the investigation; furthermore, the presumption
that O! will not do so may impede the ability of a licensee and
others in the industry to fulfill their responsibilities.

B. Economic LOSS

The proponents of the rule incorrectly assert that the pro-
posed sequestration rule is "not exeected to have any economic
impact on the NRC or its licensees. §3 Fed. Reg. at 45768,
This conclusion is unrealistic,

It is only common sense that the total cost of individual
representation of several witnesses will exceed the cost of joint
representation, » €.9,, SEC v, Higashi, , 369 F,2d at
563 (cost may render corporate counsel the only affordable quali-
fled counsel; but a "rule which, except for a wealthy few, denies
effective counsel is not permitted by the Administrative Proce-

dure Act"); see also Az&nn_sgg%al&x_i_ﬁyzstv<§9A Vs
$tates, supra, 570 F.2d at 1202; , SUpra, F.24 at
12, This cost is born by the witness o s employer.

In many states, a corporation is required to indemnify its
employees for legal expenses they incur boizyle of actions they
took within the scope of their employment, Where

22/ For example, under the indemnification provisions of
Delaware's corporations law, copied in twenty-eight states and
the Model Business Corporation Act of 1967, a Delawvare corpora-
tion must reimburse an employee for all "expenses (including
attorneys' fees) actually and reasonably incurred" in connection
with an investigation, "[t]o the extent that [the employee] has
been successful on the merits or otherwise in defense of" a pro-
ceeding, 8 Del, C., § 145(c); 21% 2 J. Bishop, g%g_ggg_gég%g;gg;
rate Qi§§ggr§dgpd ?i;g;;g;; $ 6,03 (Callaghan 1981 and 1 sup~
And "{1

plement), (1)Jn a criminal action, any result other than

(Continued Next Page)
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indemnification is not required by state lawv, it is permitted, 28/
and as a policy matter, a corporation might choose to pay such
legal fees, among other reasons, in order to preserve employee
morale, In such circumstances, or if a witness is paying for an
attorney himself, the increased cost of individual representation
would either effect the individual witnesses or have a direct
economic impact on the individual's employer. The only way that
the proposed rule's finding of no economic impact would be true
is if the rule caused individuals to be unable to afford an
sounsel -- a result that is not permitted by the APA. §ee¢

Higashi, supra.

The economic advantages of multiple representation are rec-
ognized by the Department of Justice in its Manual: "It is obvi-
ously in the interest of the government and the Department to
provide representation® for government officers and omplo¥ool
sued "in connection with the performance of their officia
duties." Torts Branch Monograph: Representation Practice & Pro-
cedure, DOJ Manual, 4-15A,300(E)(1) (1984), When those suits
involve multiple defendants (as 80% do), and when a conflict of
interest between those defendants "persists beyond threshold
motions," the Department may employ private counsel to represent
the defendants, Jd. But it will then "group( ) them into the
largest compatible groups possible to minimi{~e the number of pri-
vate counsel needed."

In contrast to DOJ's approach, the NRC's proposed rule
ignores the interest of a corporation in ﬁrovidinq legal repre-
sentation for its employees and ignores the costs to both the
employees and the corporation in providing individual repre-
sentation for each,

B. Loss of Morale

The inability of individuals who work in the nuclear indus-
try to obtain the most 3ualifiod counsel possible in circum-
atances when the individual is subject to a process that is not
only unfamiliar and bewildering, but frequently intimidating, is
a substantiali cost of the proposed rule. As a matter of public

Continued)
*.nn must he considered success," so that indemnification

i8 réqbzred. Merritt-Chapman , 321 A.24
138, 141 (Del, Super. 1974); see 3iso »
i 3

per & Steel ;ngggggggg, Inc,, 67 A,D.2d 293, ’

28/ See, e.9., 8 Del., C. § 145(a),
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policy, this is a cost of which the NRC should be particularly
concerned.

The nuclear industry needs the services of th' most capable
and honest individuals,

It must be clearl rocogni:ed that competent,
knowledgeable, dedicated people are the most
important factor in the safety equation,

Remarks by Chairman Lando W, 2Zech, Jr,, U,8§. Nuclear Regulatory
Commission, at the 1988 INPO CEO CONFERENCE, Atlanta, Georgia,
Nov, 4, 1988, It is not difficult to deduce that individuals who
do not feel that their rights are being considered, much less
protected, and yet who are subject to very serious personal sanc-
tions, up to and including criminal liability, for their profes-
sional conduct, will not have a great deal of incentive to sub-
ject themselves to the nuclear regulatory process, And those who
do choose to do so will not do so with the best attitude about or
dedication to the process, nor will their morale be high.

If this industry is to retain its best performers, it must
minimize the burdens it places on its people, and respect the
rights &nd privileges of those individuals,

V., AN ALTERNATIVE RULE CAN PROMOTE PUBLIC
HEALTH AND SAFETY WITHOUT JEOPARDIZING

INDIVIDUAL RIGHTS

It is ironic that the proponents of the rule rely on a num-
ber of IRS cases to support their proposed usurpation of the
rights of witnesses, ns. 12 & 13, supra. In fact, consider-
ation of the current guidance of the IRS provides an excellent
model for an NRC rule on the conduct of investigations that would
ensure that the invcatigativo process and the rights of individ-
vals are fully protected.

The Internal Revenue Services Manual ("IRM") pruvides thal
the targets of IRS investigations have the right to be
accompanied by counsel and that third party witnesses should be
actorded the same right, IRM 4022,41, MT 4000-181 (Feb, 23,
1981) (applicable to civil investigations by revenue agents); IRM
97871, Handbook for Special Agents § 343.6, MT 9781-18 (April 13,
1981) (applicable to criminal investigations by Special Agents).
There are detailed provisions in the Manual on the matter of Dual
?ep;osenta:ion. These provisions are designed to ensure the fol-

owing:

(1) that each of the individuals who is represented by an
attorney who represents other witnesses or targets
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(2)

(3)

(4)

(8)

(6)

(7)

(8)

(9)

expressly consents to such representation after full
disclosure of the dual or multiple representation;

tha: "the mere existence" of dual representation which
may potentially adversely impact an investigation does
not ?rovido 8 sufficient basis for the IRS seeking dis-
qualification;

that efforts to dissualify a chosen attorney, vwhich is
an "extreme remedy," will only be used "in extreme cir-
cumstances," such as "where an attorney has taken some
action to improperly or unlawfully impede or obstruct
the investigation";

that "speculation that the objective of the investiga-
tion might be frustrated" is insufficient grounds upo.
wvhich to seek disqualification, as is "the mere poten-
tial for obstruction";

that "[t)here must be active obstruction by an attorney
before disqualification will be sought," such as
refusing to permit the witness to answer questions for
other than legitimate reasons, or disruptive behavior
by counsel;

that even when the attorney obstructs the investiga-
tion, the proper remedy may be other available alterna-
tives short of disqualificatic~, such as compelling the
witness to answer;

that an investigator's role in the disqualification
process is simply to terminate the interview if he
determines he cannot proceed;

that it is not within the discretion of the investiga-
tor to disqualify an attorney but, rather, the investi-
gator is required to see IRS management's agreement
woth his viewy 1f management agrees thet extreme cir-
cumstances are present, a request is made to IRS coun-
sel that it recommend to DOJ that DOJ seek judicial
enforcement of the IRS summons and exclusion of the
attorney; and

that an investigator is expected to maintain a record
of the circumstances that led to his termination of an
interview because of concerns regarding dual repre-
sentation; the investigator is also expected to have a
verbatim transcript of the interview, if possible, so
that the factual allegations concerning the attorney's
conduct at the interview may be proven,
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These well-thought-out IRS provisions, which supersede the
cases veferred to in the NRC rule, provide useful sgency guidance
to invo?tigatora on ir conduct durin? an investigetion, The
legal .itandards and policies reflected in the IRy guidance is not
reflected in the NRC's proposed rule on seguestration, In fact,
the presumptions contained in the 0! rule ere virtuollf in 8ll
respects the opposite from the presumptions reflected in the 1KS$
guidance,

Sound guidance on witness' rights during investigations
-« suodsirate the O process. If the NRC is interested in
pursuing such guidance, the IR§'s internal! procedures provide an
excellent model,

V1. CONCLUSION

There are certain values that permeate our system of law,
Among those values are the following:

(1) the right to a fair legal outcome or “"justice";
(2) the right to an objective decisionmaker;

(3) the value of the adversarial function and activity
of participants in American legal processes,
including the activity of investigators;

(4) the abhorrence of secrecy in legal processes,
absent compelling need and substantial safeguards;

(8) the ri?ht to counsel in most circumstances,
including administrative proceedings where the
witness appears by subpoena; and

(o) the right to counsel of choice, which a court will
respect absent exceptional circumstances.
Trurslete thave gre other values sewn inte the fakeis af ayr
lecal svstem, such as the presumption of innocence of the accused
until he is proven guilty, among others. But the set of values
"weiontsred ahove are among the fundamental tenets of the Ameri-
can system of justice,

‘e proposed rule on sequestration appears to have been cre-
~wwds vacuum, vithout regard to either the applicable
aecisions of the courts, the fundamental values that are
“eflected in the American system of law, or other important con-
¢ *t ones of public policy, It is a flawed proposal and should
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Mr., Samuel J. Chilk

fecratary

Us &, Nuclear Regulatory Commission
Washington, D. €. 208555

ATTN: Docket:ng and Service Branch

RE: Proposed Ruls -~ Seqguestration of Witnesses
Interviewed Urder Subpoena
53 Fed, Reg, 45768 = 45771 (November 14, 1988)
Request For Couments

Dear Mr. Chilk:

The enclosed comments are submitted on behalf of the Nuclear
Management and Resources Counci), Inc. ("NUMARC") to the proposed
rule of the U.8. Nuclear RogulatorX Commission ("NRC" or
"Commission") entitled “Sequestration of Witnesses Interviewed
Under Subpoena," published on November 14, 1988,

NUMARC is the organization of the nuclear power industry
that is responsible tor coordinating the combined efforts of all
wvelalice licensed by the NRC to construct or operate nuclear
power nlants, and of other nuclear industry organizations, in all
matters involving generic regulatory policy issues and on the
cemnlstery aspects of generic operational and technical issues
artecting the nuclear power industry. Every utility responsible
for constructing or operating a commercial nuclear power plant is
8 manber of NUMARC. In addition, NUMARC’s members include major
vasiavewwreigiieerdng Lirns and all of the major nuclear steam

"y ooystem vendors.
RS etrongly opposes the proposed rule and recommends its
Jdiveaut@ withdrawal,

‘4t, the proposed rule is not needed. Although the
“lufes to "confusion that has arisen regarding who can
cw.enu unvestigative interviews," asidez from vague references
cuth ag "in several instances" and "in three recent cases," there

ie nothing to suggest that a generic rule is warranted, much less
¥
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Mr. Samuel J. Chilk
February 9, 1989
Page 2

one of this sweep and import. The proposed rule is in direct
opposition to the recommendations of the Advisory Committee for
Review of Investigation Policy on Rights .f Licensee Employees
under Investigation, established by the Commission in 1983 to
address specific matters including, inter alia, the right of a
subpoenaed witness to choice of counsel. Moreover, the notice of
proposed rulemaking does not even refer to the existence of the
Advisory Committee or address in any way the Advisory Committee’s
findings and recommendations.

gecond, the proposed rule evidences a fundamental
misunderstanding of legal principles associated with the
paramount right of a subpoenaed witness to be represcnted by his
or her chosen counsel. This right has been established by the
Congress in the Administrative Procedure Act, has been enforced
by judicial decisions construing the Act, and is supported by
constitutional principles of due process, as well as the Sixth
Amendment, NUMARC does not maintain that this right to counsel
of choice is necessarily an absolute right. However, the law
permits federal agencies to limit a witness’s fundamental right
to counsel of choice only when specific concrete evidence exists
showing that chosen counsel will impede the agency investigation.
The proposed rule is flawed under this standard because it would
allow NRC investigators to abrogate a witness’s right to chosen
counsel without first demonstrating that such evidence is
present.

Third, if a rule affecting the rights of a subpoenaed
witness is to be promulgated, such a rule must contain certain
basic provisions protective »f those rights. At a minimum, such
a rule must include the following provieione:

© recognition of the principle that clients
have the right to cors=znt to an
attorney’s representation of conflicting
interests;

© the NRC will seek to disgualify choscn
counsel only in "extreme circumstances"
(i.€., when an attorney impedes or
obstructs an investigation):

© disqualification will be sought by
requesting the Department of Justice to
seek a court order;



Mr. Samuel J. Chilk
February 9, 1989
Page 3

© the express recognition that mare
speculation that the attorney might
frustrate the objective of the
investigation is an insufficient ground
to disqualify an attorney; and

© the investigator will make a record
(ihcluding a verbatim transcript of the
interview, if possible) of the basis for
the allegation concerning the attorney’s
improper obstruction of the
investigation,

A commendable example of guidance in this area is set forth
in the Internal Revenue Service Manual Handbook provisions on
witness representation in investigations.

The proposed rule is neither justified nor justifiable and
should be withdrawn. We would be pleased to discuss our comments
further with the Commission or appropriate NRC staff personnel.

Sincerely,

w Fdew b

J F. Colvin

Fnclosure

cc: Chairman Lando W. Zech
Commissioner Thomas M. Roberts
Commissioner Kenneth M. Carr
Commissioner Kenneth C. Rogers
Commissioner James R, Curtiss



Enclosure to
NUMARC February 9, 1989
Letter to Samuel J. Chilk

NUMARC COMMENTS

NRC Proposed Rule -- Sequestration of Witnesses
Interviewed Under Subpoena
53 Fed. Reg. 45768 (November 14, 1988)

I, tntreduction

As the title of the subject notice indicates, the proposed
rule vertains to the sequestration (separation from each other)
of witnesses interviewed under subpoena. However, neither the
title nor the Summary portion of the notice suggest the primary
impact of the proposed rule, which is to significantly limit the
right of a subpoenaed witness to be accompanied, ond advised by
counsel of his or her cheira,

Specifically, the proposed rule provides that the NRC
orficial conducting the ianvestigation may exclude counsel from an
interview if the offinial determines that a "reasonable basis
exists to believe that the investigation may be obstructed,
impeded or imparied [sic), either directly or indirectly by an
attorney’s representation of more than one witness or by an
attorney’s representation of a witness and the employing entity
of the witness." 53 Fed. Reg. at 45770, col. 3 [§ 19.18(b) ).
This provieion of the proposed rule grants to the NRC
investigator virtually unbridled discretion to determine whether
an attorney chosen by the witness may represent the witness in
the interview. Attempts by NRC investigators to implement the
proposed rule will undoubtedly result in a host of subpoena
enforcement proceedings in which the NRC, in the vast majority of
such cases, will not prevail.

NUMARC belisves that the Commission’s proposed rule could
iead Lo arbitrary disgualification of counsel chosen by a witness
in a setting where substantial individual rights are at stake and
the witness’s right to counsel of choice is crucial. This right
hae tean established by the Congress in the Adminietrative
bProcedure Act, has been enforced by judicial decisions construing
that Act, and is supported by constitutional principles of due
process, as well as the Sixth Amendment.




The detailed comments that follow are, in summary:

(<} The proposed rule represents a serious
infringement on the right of a subpoenaed
witness to choose his or her counsel
(Section 11).

© The Courts have restricted efforts by
administrative agencies to exclude, on
cenflict«of-intarest grounds, counsel
chosen by a subpoenaed witness (Section
111).

© The proposed rule cannot be justified by
the Commission’s asserted concerns with
dual representation (Section IV).

© The proposed rule carnnot be justified by
the Commission’s responsibility for
public health and safety (Section V).

o The proposed rule is otherwise inherently
defective (Section VI),

In short, NUMARC opposes this rulemaking proceeding and
strongly recommends ite termination.

I1. The Proposed Rule Represents A Serious Infringement
On The Right of a Subpoenaed Witness

1

A, The Proposed Rule Violates § 6(a)
of the Administrative Pr

The propos,d rule would operate in the setting of NRC
investigations.” The Commission created the NRC’s Office of
Investigation ("OI") in 1982 to assist in implementing its
statutory authority. Under the Atomic Energy Act of 1954, as
amended, the NRC has the authority to conduct such investigations
as it may deem necessary and proper to assist it in determining

4/ NUMARC assumes that the proposed rule would of course not
apply to NRC inspections; however, the notice is ambiguous on
this point., Compare 53 Fed. Reg. 45768, col. 1 [Summary)
("investigations and inspections”) with 53 Fed. Reg. 45770,
col. 3 [§§ 19.3, 19.18) ("investigations"). If this
assumption is incorrect, the Commission is requested to
promptly advise NUMARC and other commenters to this effect
and to provide an opportunity to file supplemental comments.



whether enforcement or other regulatory action is regquired unde:
the Act, or any regulations, licenses, or orders issued
thereunder. Se2 Chapter 0119 of the NRC Manual, entitled
"Organization and Functions -~ Office of Investigations,"
February 23, 1986, §See also, 53 Fed. Reg. 50317, 50318 (December

14, 1988) (Memorandum of Understanding Between the NRC and the
DOJ) .

During an NRC investigation, iidividuals employed by a
licensee (whether management or non-management perscnnel) may be
requested to meet with a field invastigator. 1Indeed, the persons
interviewed may be the very target of the investioation. 1f an
individual declines to be interviewed voluntarily he NRC may
issue a subpoena setting forth terms of compulsory actendance.
U.S.C. § 2201(c). An NRC subpoena is not self-enforcing; the

Atpvena does not become legally enforceable until an order is
issued by a federal district court requiring the subpoena
recipient to comply. 42 U §.C. § 2281. Althougl NRC
investigations_have not always been conducted utilizing such

egal process,” the rare issuance of a subpoena triggers the
right t% counsel" provisions of the Administrative Procedure Act
("APAY) .

‘

4
5:

Section 6(a) of the APA explicitly affords indiv
ocmpelled to submit to agency inguiry under subnoena
(s

be accompanied, represented and advised by counsel,
A person compelled to appear ir per=on
before an agency or representative

thereof is entitled to be accompanied,
represented, and advised by counsel or,

if pnrnltted by the agency, by other

\.{\A\‘J. 1fied representative.

Bre
o

See Earl J. Silbert, et al., "Report of the Advisory
Committee for Revxew of the Investigation Policy on

Licensee Employees Under Investigation," (hereinafter
Silbert Committee Report") submitted ‘

1983, at 11. the Silbert Committee
1983 to advise the Commi

4
O a subpoenaed witness to counse of choice. Ihe findir

0 8
of the Silbert Committee wi) cussed below.
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As used in § 6(a), the term "right to counsel" has been
construed to mean counsel of one’s choice. Backer v.
Commisgioner of Internal Revenue, 275 F.2d 141, 144 (10th Cir,
1960): Securities and Exchange Commission v. Higashi,

359 F.2d 550, 553 (9th Cir. 1966); Securities and Exchange
Commission v. Csapo, 533 F.2d 7, 11 (D.C. Cir. 1976): Great lakes
Qg;gyaggxp*_xL“uLxﬂ 409 F.2d 375, 381 (7th Cir. 1969); Kentucky

Loz Co. v. Penn. P.U.C., 837 F.24 600, 618 (3d Cir.
s968), LSuiﬁ_ﬂﬂﬂ,lﬁh"ﬂ_ln.hlnﬁ_ﬁﬂﬂlﬂﬁ (February 16, 1988). The

applicability of § 6(a) of the APA extends to all types of NRC
mraraedinge, including OI investigations. See Csapo, 533 F.2d4 at
10 ("(& €é(a)] provides that any person summoned to appear before
a federal agency is entitled to the assistance of counsel."):;
Higashdi, 359 F.?” at 551 ("[§ 6(a)) grants the right to counsel
to any witness s..: .enaed to appear before any Federal agercy").
Furthermore, the right to counsel is phrased in § 6(a) in
"unequivecal terms", Csapo, ibid. and "without any limitation",
Backer, 275 F.2d at 143,

The Supplementary Information attempts to overcome these
precedents by citing three relatively old district court cases in
support of its proposition that "a witnesses’ attorney [may be
excluded) from an investigative interview where the attorney also

represented the person under investigation". 53 Fed. Reg. at
45769.  Se¢ Jnited States v. Steel, 238 F.Supp. 575 (S.D. N.Y.
1v65); Torras v, Stradley, 103 F.Supp. 737 (N.D. Ga. 1952);

United States v. Smith, 87 F.Supp. 293 (D. Conn. 1949). An

examination of these cases reveals that they do not support the

(Footnote 4 continued from previous page.)
wows 33 Fed. Reg. at 45768, col. 3. However, neither the
fupplementary Information nor the specific proposed revisions
to 10 C.F.R. Part 19 clarify the term "control group" or
*rnlv the term in any manner. In any event, the status of a
witness within the corporate organization is no basis for
disqualification ot counsel; § 6(a) of the AFA is clearly not
!imited to individuals within a "control group".

... also, 8. Doc., No. 24; 88th Congress, 1lst Session 229
(4202) ("1t thus appears that section 6(a) in fixing the

*n counsel, abandoned the distiiction that had earlier
mewil commonly drawn between trial-type and investigatory
proceedings."); §. Doc. No. 248, 79th Congress, 2d Session
so=67 (1946) ("The section [6(a)) is a statemen. of

' ;/ and mandatory right of interested percons to appear
thenselves or through or with counsel before any agency in
connection with any function, matter, or process whether
formal, informal, public or private.")



proposed rule, and the more recent U.S. Court of Appeals
decisions cited abgvo demonstrate that the Staff‘s reliance on
them is misplaced,

In United States v. Smith, a 1949 case, the court
specifically found that "no harm seems likely from such a
situation [il.,e., dual representation] in this case". 87 F.Supp.
at 294, This finding does not comport with the "concrete
evidence" test subsequently developed in Csapo, where it was held
that dual representation was appropriate since there was no
"‘concrete evidence’ that [a specific attorney’s) presence would
obstruct or impede [an) investigatien". 533 F.2d at 11,
Moreover, the Smith de¢ 'sion, precluding counsel of choice, was
based on the "possibility of prejudice". 87 F.Supp. at 294.

Such a basis is inconsistent with Csapo’s holding that
"speculation is insufficient" to preclude counsel of choice. 533
F.2d at 11, Lastly, and most importantly, the Fifth Circuit’s
decision in Backer reversed the trial court which had relied upon

Smith.
The basis for the decision in Torras v. Stradley, another

old case, is not the one advanced in the Supplementary
Information, and accordingly, Torras is not of moment. The court
excluded counsel because of his tactics ("Indeed, in the instant
case, the Government’s agents have been put to much delay,

€/ The proposed rule recognizes some of the referenced United
States Appellate Court decisions., See 53 Fed. Reg. at 45769,
col. 2, which cites Backer, Higashi and Csapo. However, the
Commission attempts to circumvent Backer by stating that it
"did not decide whether that right [i.e.,, the right to
counsel of choice) could be limited or otherwise qualified
through formal ru! making procedures". Id. Backer did not
decide this guest._on because the question was not before it.
With respect o Csapo and Higashi, the NRC states, and we
acknowledge, that both courts "indicated that there could be
circumstances where an attorney could be barred from the
interview, although it could not be done under the facts of
these cases." 53 Fed. Reg. at 45769, col. 2. However, for
the reasons contained in these comments, it is our position
that the right to counsel of choice is both a significant
statutory and constitutional right that is best left to
judicial, as opposed to regulatory, determination.
Furthermore, the proposed rule does not provide any specific
guidance or test to determine when the exclusion of counsel
is appropriate, but places this decision within the
discretion of the investigator. 1In effect, the investigator
is given the power to abrogate the statutory right to counsel
at his convenience. Such a result cannot be supported.



trouble and expense by the actions of the taxpayer'’s attorney.'
1 ¢

«

C

F.Supp. at 738«39. This point is underscored by the

ubsequent 10th Circuit decision in Backer which states:

Nor do we have a case in which the
Commissioner is complaining to a trial
court that counsel is in fact obstructing
the orderly inquiry process by improper
conduct or tactics. Cf. Iorras v.
Stradley, D. C. Ga, 103 F.Supp. 737.

at 144.]

In United States v. Steel the court excluded the company

ounsel as a matter of law rc111h4 that

(I]ln tax investigations it has been held
to be no violation of Section 6(a) of the
Administrative Procedure Act to require
that a third party witness select as
counsel some one other than counsel for
the taxpayer.

at 578. _ and jig_~: are cited as the s
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See generally, 53 Fed. Rej. 50317 (December 14, 1988) (Memorandum
of Understanding Between the NRC and the DOJ) ("[S)uspected
criminal violations * * * may be identified during the course of
NRC investigations and referred to DOJ for prosecutive
determination." Ibid.) ("when a matter arises in which the NRC
concludes that regulatory action is necessary to protect the
public health and safety, or that it is necessary to propose a
civil penalty, and the Director, Office of Enforcement (OE), has
been informed by the Director, 0OI, that there is a reasonable
suspicion that a criminal violation has occurred, the Director of
OE will promptly notify the DOJ of such matter, notwithstanding
the fact that an investigation has not yet been completed by
NRC." Id. at 50319.).

It is therefore clear th: a -eliminary investigation
conducted by NRC’s Office of I .igation could be merely one
part of a continued procedural sequence culminating in criminal
prosecution by the Justice Department. Indeed, the record
compiled during an NRC investigatory interview may constitute
evidence later relied upon at a criminal trial, gee
v. Presley, 487 F.2d 163 (5th Cir. 1973)., 1If convicted of
violating the Atomic Energy Act, individuals can be imprisoned
and required to pay large fines. 42 U.S.C. §§ 2272 et seq.

The intention of the NRC to use the results of its
investigations for criminal purposes was underscored in
statements made to the Commission in 1983 by George H. Messenger,
then Acting Director, Office of Inspector and Auditor, in SECY-
83-497 entitled, "NRC Conduct of Civil Versus Criminal
Investigations,” viz.:

In most cases, an Ol investigation,
conducted for civil purposes, should be
as thorough as it would be had it been
done for criminal purposes. 1In those
racne there is no reason to argque over
whether the NRC is conducting a civil or
a criminal investigation:; the NRC is

o) v
purposes, the results of which can also
be used for criminal purposes.

++. 2t 4 (emphasis supplied).

In view of this dual nature of NRC investications conducted
for civil/criminal purposes, the constitutional implications of
| iy subpoenaed witnesses of the right to counsel should not



lightly be dismissed. ' The Supreme Court recently noted that the

Sixth Amendment establishes a "presuu;tlon" in favor ot counsel
>f choice, Wheat v. United States a8 » 56 U.8.L.W,
'41, 4444 (May 24, 1988).

The Supreme Court has alsc held that constitutional due
process rights, including the right to counsel, do apply when an
agency investigation is for the purpose of uncovering criminal
viclations and the information obtained might indicate individual
guilt of a crime. gSee Mathis v. United States, 391 U.S. 1 (1968)
(the Fifth Amendment requires that in a tax invi..tigation a
taxpayer in custody in a matter wholly unrelated to taxes is
entitled to be informed as to his right to counsel, since such
investigations may result in criminal prosecutions).

The Fifth Amendment protection is not strictly limited to
criminal cases. The D.C. Circuit elaborated on this very pOJnL
in Q:ﬁ;w, supra, ruling that the agency (SEC) bears a he

burden when attempting to veto the witness’s choice of

Yizg.:

Since any statement made by Csapo during
the course of his guestioning may later
be referred to the Department of Justice
for future consideration of a grand jury
and prosecution on criminal charges,

Csapo’s choice of counsel to accompany
and advise him during his SEC interview

1s obviously a crucial one. That choice

MV LG
should not needlessly or lightly be
disturbed . . . .,

Other circuits have reached similar

The sequestration of witnesses provision of
19.18(a)] would bar discussions among int

. § int

a;*ﬂrent ly in contravention of First Aveanu
reedom of speech and freedom of ass::;1°
e

~ ™
"/ s

3

f
K:

u;hymwesg”ygimGgsvgg,J 837 F. at €
drqqments presented to the district cour
appeal).

e.d., Kentucky West Va, GCas ¢
urt, 1in this civil case, s
ex15ts, the due process
vide some protection
sular attorney",




C. The Proposed Rule Ignores the Recommendations
‘s _Own Advisory Committee

The Commission’s own advisory committee on the issue
previously rejected the basic tenets of the proposed rule. See
supra, n.2. Former Chairman Palladino in an April 11, 1983
letter to Earl J. Silbert, Esqg., the Chairman of the "Advisory
Committee for Review of Investigation Policy On Rights of
Licensee Employees," (a committee of legal experts created by the
NRC on February 25, 1983), instructed the Silbert Committee to
consider the following guestion ("Question 2"):

May, and, if so, should the Commission
limit an interviewee’s choice of counsel
by excluding from the interview any
¢ttorney who also represents the entity
b2ing investigated?

After extensive consideration, including review of many of
the same judicial authorities cited earlier in these comments,
the Silbert Committee concluded that a blanket rule excluding any
attorney who also represents the entity being investigated "would
not be sustained by the courts." The Silbert Committee Report at
14, The Silbert Committee added:

We are accordingly of the view that it
would be appropriate to enter or seek an
order of exclusion only where (a) a
witness has been ordered to testify, and
(b) there is concrete evidence that the
chosen representative of that witness is
in such a position that his participation
as counsel would seriously prejudice the
investigation.

Id. at 16.

Nothing in the Supplementary Information explains the
conspicuous disregard for the findings and conclusions from these
iegal experts of the Commission’s own choosing. Instead, the
proposed rule establishes an extremely low standard, falling far
short of requiring "concrete evidence" that participation by the
chosen represegsative wcild seriously prejudice the
investigation.

in a letter dated February 16, 1984 by Mr. Stephen 8. Trott,

then Assistant Attorney Gensral in the Criminal Division of

the Department of Justice, to then NRC Chairman Palladirno.
(Footnote 10 continued on next page.)

40/ Some aspects of the Silbert Committee Report were criticized
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In sum, the proposed rule clearly represents an infringeme

nt

violative of the protections afforded a subpoenaed witness under

§ 6(a) of the APA, as well as constitutional guarantees. It is
axiomatic that an agency cannot act in excess of the authorlt)
which it has been granted by Congregs, nor is it free to ignore
statutory restrictions, such as APA § 6(a), which apply to the
exercise of such authorzty. The proposed rule defies the clear
mandate of Congress, the APA, the weight of judicial decisions,
A . recommendations of the Commiesion’s own advisory

i J 2
~

1
'he proposed rule should accordingly be withdrawn.®

The Courts Have Wk ricted Efforts by Administrative
Agenciles to Exclude on Conflict of Interest Grounds,
Counsel Chosen By A Subpoenaed Witness

The tenor of the proposed rule suggests a per se exclusion
counsel simply on the basis of dual representation or other
ged conflict of interest grounds. Judicial precedent is

clear that a greater showing 1s required. The courts have held
repeatedly that the mere fact that a lawyer is representing vne
subpoenaed witness does not constitute sufficient ground to

prevent him or her from repre senting other witnesses. An acros

(Foot continued from previous page.)

\ mere "possibility of a
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the-board limitation placed upon the right of a subpoenaed
witness to choose his or her counsel cannot be enforced.

In an SEC proceeding investigating a corporation for alleged
security law viclations, the SEC invoked its segquestration rule
in an attempt to prevent the corporation’s attorney from
representing the director of the corporation who was subpoenaed
to testify 1n an investigative hearing. Securities and Exchange
commission v. Higashi, 359 F.2d 550 (9th Cir. 1966). The SEC had
contended, similar to many of the contentions advanced by the NRC

n support of the proposed rule, that the exclusion of the
ttorney from the SEC interview was warranted because (1)
riolation cf qccurities laws are often difficult to detect and
‘equire extensive investigation, (2) it may be necessary to
determine hhuther individuals are acting in concert, (3)
nvestigations are freguently sought to be frustrated by
: operation and even subornation of perjury, and (4) the
urpose of sequestration could be defeated by an attoxng)
’ising witnesses of the testimony which had been given by other
nesses. Jd. at 552.

Despite the SEC’s allegations, the court enforced the SEC
subpoena only on the condition that the director be allowed to be
accompanied by the corporation’s lawyers. The court based its
decision on the statutory rlcht to counsel provision, APA § 6(a
obgerving that the attempted exclusion was improper because the
witness was a director of the corporation with which he has

mon interests and for the actions of which he may be held
responsible. The court concluded that to sequester corporate
unsel is to deprive the witness of the services of th attorney
ost familiar as to the source of his potential vulnerability;

Vs Lo &
sence Vig.:

e, depriving the witness of effective counsel,

This invocation of the rule exceeds the
bounds anj purposes of sequestration. It
s r\} nq# ‘»nW‘\' AT ntrhore wh e~ wmairt 1 A "W
e wi Lne s’ right to counsel for their
n purposes; 1t strikes at the witness
self.

r
o
»
h
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The magnitude of an agency
pearances was underscored in Securi
ARY; 533 F.24 7 (D.C. Cir. 19
- a formal investigation
.rading violations had occurred in conne i
corporation. JId. at 8. The corporation’s
C was subpoenaed to be gquestioned by
insisted that Csapo could not be

VM AN

but the
accompanied by his chosen




attorneys, who were now also representing eight other witnesses
in the investigation, Jd. at 8-9. The SEC sought enforcement of
the subpoena in U. 8. District Court, arguing that the risk that
subsequent witnesses’ testimony would be tailored (consciously or
unconsciously) to conform to or explain earlier testimony
Justified exclusion of Csapo’s attorneys, particularly in light
of the fact that they also represented three former company
officers who were the principal targets of the investigation.

I1d. at 9. Additionally, the SEC argued that inferences fror
evidence acquired through depositions suggested that th

principal targeis of the investigation had pressured the other
witnesses to accept representation by the lawyers representing
Csapo s0 that the witnesses could present a "common front"
against the SEC., Jd. at 9-10. The district court refused to
enforce the subpoena to exclude Csapo’s chosen attorneys because
the SEC had failed to produce any "concrete evidence" of
misconduct such as would be necessary to override the right of a
witness undo' the § 6(a) of the APA to be represented by counsel

©of his choice, See Id. & 8, A0

On the SEC'’s pe A 2 D, C. Circuit, the refusal to
{uillf) or seg 3 D 3 counsel was affirmed. JId. at 8.
irt expla‘nou -8 position respecting dual representation

roilcws:

We do not minimize the dangers
inherent in counsel representing multiple
clients in a single proceeding. It is at
least plausible that as matters develop
the best interests of Csapo may prove to
be antagonistic to those of [the
;x‘u: pal targets of the investigation).

at 3£§£§;sy Qwever glongs o

yel, 2€6.0N¢S TO

t**e district court nor the
, EC properly fulfilled
juvy r. informing those who came
1t whether their lawyer had
dppeﬂr01 on betllt of others and, if so,
the po nflicts which miqht arise.
The c! 1en be made by
and frank
attorney of the attenjant
see ABA Code of ofessional
::;;ns;pility, Isciplinary Rule
5=105(C) . .
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«+ + + were permitted access to the
testimony of any further witnesses."
(Emphasis added.) We hold that such

!
who has been or are

represents others

later to be guestioned, is no basis
whatsoever for co.acluding that presence
of such counsel would obstruct the
investigation.

I1d. (emphasis added except where denoted as original).

In sum, it is clear from an examination of the holdings of
these cases that a witness’s right to counsel of choice is
virtually inviolate. To be sure, particular circumstances might
justify the exclusion of a particular counsel on the basis of
concrete evidence that the attorney is actually obstructing the
investigation; but such a determination requires objective facts
rather than mere suspicion and speculation. The proposed rule
does not afford the protection thES statutory provisions and
judicial interpretations require.

IV. The Proposed Rule Cannot Be “ustified By The
: Dual Representation

The Supplementary Information discusses at some length the
numerous concerns pertaining to cases where "dual repre~entation"
is an issue. The proposal states that "dual representation
shculd be prevented wherever circumstances require this." 52
Fed. Reg. at 45769, cols. 2-3. The concerng in this regard focus
primarily on the situation "([w)here the person being interviewed
chooses to be represented by counsel for the licensee or
applicant . . . ." Id., col, 1. 8Such concerns with dual
representation are evidently the predominant justification for
the prorosed rule’s § 19.18(b), which would permit an NRC
investigator to summaril¥3exclude the counsel of choice from the
interview of the client.

12/ Csapo and Higashi arose as appellate review of district court
subpoena enforcement proceedings. 1In both cases, the
district court order enforcing the subpoena was conditioned
upon the prospective witness’s right to be accompanied by
counsel of choice. The issue of the underlying legality of
the SEC’s rule was not before the courts. Indeed, we are
‘nfermed that the SEC has refrained from using its rule.

13/ Mention is also made of siturtions where independent counsel
represents multiple witnesses; however, the sparse treatment
(Footnote 13 continued on next page.)




For the reasons that follow, the specific c¢oncerns
pertainin? to dual representation described in the notice
accompanying the proposed rule are misplaced and, accordingly,
constitute an unjustifiable basis for this rulemaking.

1. The Commission is concerned with the
"inherent potential that [the) multiple
representation could impair or impede the
Commission’s investigation."

53 Fed. Reg. at 45769.

The issue of multiple representation of clients has been
previously addressed by the American Bar Association, which has
promulgated disciplinary rules and canons of ethics to protect
clients from potential conflicts of interest in such situations.
See ABA Model Code DR 5-105 (1730); ABA Model Rules, Rule 1.7
(1984). In NRC practice for example, one looks to the Code of
Ethics enacted in the jurisdiction(s) in which the lawyer is
admitted to practice to resolve ethical questions. Houston
Lig , (South Texas Project, Units 1 and 2), LBP-
85-19, 21 NRC 1707, 1717 (1985).

Professional codes of ethics recognize and address the
responsibility of attorneys to be alert for potential conflicts,
and to advise clients of the possibility of conflicts in multiple
representation situations. See e.4.,

480 F. Supp. 174 (E.D. Wis. 1979) (multiple representation 1ssues
addressed by ethical codes and the courts). 1In some situations,
conflicts of interest may require an attorney to withdraw, and in
other situations the clients may (after full and frank
disclosure) elect to accept the possibility of such conflicts.

In cases whare multiple representation is ethically permitted, it
is the choice o£4the client whether to accept multiple
representation.

(Footnote 13 continued from previous page.)
in the Supplementary Information suggests that this issue is
of secondary concern to the NRC. Compare 53 Fed. Reg. at
45769, ccl. 1 (line 11, et seqg.) with 53 Fed. Reg. at 45770,
cel, 3 (§ 19.18(b), line 9, et seg.).

To be clear, NUMARC’s concerns and these comments extend to
both aspects of the proposed rule.

14/ Clearly, a witness must waive his or her right to counsel
free from conflicts of interest; only where such walver
cannot be made knowingly and intelligently would
disqualification be justified. See In the Matter of the

Grand Jury Empaneled January 21, 1978, 536 F.2d4 1009 (3d.
Cir. 1976).



The proposed rule, however, incorrectly provides the right
to exclude counsel to an NRC official based on hxs/her unilateral
determination that a potentia) conflict of interest might exist,
This seriously misconstrues the responsibility ot the agency, and
the ethical framework within whi ch attorneys are required to
operate. Pertinent court decisions make it clear that the choice
of counsel is for the individual, not for the agency. See Backer
275 F.2d 141; Csapo, 533 F.2d 7; Higashi, 359 F.2d 550,

The Commission asserts that dual
representation "could permit the subject
of the investigation to learn, through
counsel, the dire lon and scope of the
investigation" which could enable the
subject to "take steps to structure the
flow of information to the NRC or
otherwise impede the investigation.'

23 Fed. Reg. 45769,

assertion is unfounded in several respects. First,
eparate counsel 1s required for each witness, the
attorneys could freely participate in joint defense agreements in
order to provide the best possible representation for their
*llents. To maintain otherwise would amount to a direct assault
the role of counsel in situs ong where the client-witness
fact be the very the investigation. Second,

ub* .
‘estigators cannot ! cte constraints on witnesses;

may fr@el) dawcw»r lr interviews with each other and
they might choose. To attempt to bar such
lons ANLA; ‘nterviewees would ;ontzaveTg the Firs
freedoms of speech and association.

L8 surely in the best position to control its
it 1s simply beside the point to imply that there
nefarious about learning the “dxxe\thn and sco ge“
atimn FAay evam ¢ NRO ran enthnran Wwitrnae e
investigative officials Seeklnu tO preserve the
Clse <an exerclse caution not to ask all wi
In any event, > the extent the NRC
bstruction of justice, 'y forceful deter
pediment already exists in ' rm of
statutes, 18 U.S8.C. §&§
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3. The Commission further asserts that dual
representation "produces an inherent
coercion on the interviewee not to reveal
to the NRC information that is
potentially detrimental to his employer."

53 Fed. Reg. at 45769,

This assertion is mere speculation; the Supplementary
«osvimation provides no specific example to substantiate a nexus
between the witness’s choice of counsel, and the witness’s
"inherent coercion" not to testify against his or her employer.
Tt =hould not be readily accepted that a subpoenaed witness
testifying under oatn will not tell the truth.

In many instances when a utility has chosen to offer such
assistance, employees may expect their employer to provide them
with competent counsel; to fail to do so during the trauma of an
NRC investigation could frustrate employee relations and be
perceived as a breach of the employer’s responsibility to its
employees. Further, the proposed rule fails to account for the
fact that many witnesses prefer to be represented by corporate
counsel.

Moreover, the Commission’s specific concern (ji.e., witness
coercion) is addressed elsewhere. Section 210 of the Energy
Reorganization Act of 1974 (42 U.S.C. § 5851), commonly referred
to as the "whistleblower" section, prohibits an employer from
taking any adverse personnel action on account of an individual
engaging in such "protected activity". Section 210 specifically
aprlies to all NRC licensees and applicants for NRC licenses.

NRC has promulgated regulations regarding Section 210
(L0 C.F.R. § 50.7), giving examples of what may constitute

"procected activity". These regulations provide that a violation
of § 210 may be grounds for (in addition to any relief obtained
17 of foderal Depariment of Labor procecdings) MRO-

imposed sanctions including "denial, revocation, or s;épen;ion of
the license; imposition of a civil penalty; or other enforcement
noroen. Mo § 50.7(c).  See also General Statement of Policy and

Frocecdure for NRC Enforcement Actions, 10 C.F.R. Part 2, App. C.,

-wu, the concern advanced regarding employee coercion is
speculative and does not account for the fact that witnesses
~ften vrefer to be represented by corporate counsel. In any

tre NRC already has regulatory tcols to prevent coercion.




The Commission also asserts that "the
purpose for confidentiality could be
undermined" by such dual representation
1.e., "simply by the presence of counsel

who represents other interviewees or the
subject of the 1w~est1gatxon"

23 Fed, E\Qgg at 4% ) 769 .

The Supplementary ) fails to substantiate the
proposed rule’s presumpti that dual representation undermines
confidentiality. 1Indeed, a witness desiring strict
‘crfxdﬂntAalAt) may approach the NRC on his or her own initiative
== in which case there would ke no need for issuance of a
subpoena.” " A witness desiring such confidentjality would be
unlikely to choose corporate counsel to represent him or her
during an interview. 1n any event, an attorney may not divulge
confidential communicatici, information or secrets imparted by
the client or acquired dutlng thelr professional relations unless
he or she is authorized to do so by the client. See ABA Model
Code DR 4~101 (1980). Further, the witness may request the
attorney to leave the interview to maintain confidentiality.

Any concern by NRC of confidentiality for a witness could be
easlly cured by introductory statements typically made by
investigators in exp‘nxvlnﬁ rights to a witness. For example,

SEC 1investigators inform those who come before it whether their
lawyers have appeared on behalf of others and of the poesible
conflicts which might arise. Csapo, 533 F.2d at 8.

Finally, the Commi~sion asserts that

“unwe*essax) delay in completing NRC

investigations" har been occasioned by

ad-hoc¢ ngg~u.Jt‘b between company

(licensee) an g&"@ht and NRC Staff in

situations wherc corporate counsel seeks

to represent non-management emplovees

during an NRC inve estigation, or where the

employer "effectively selects" the

employee’s no"-hﬁr;~rate counsel.

&

=23 Fed., Reg., at 45768.

assertion of unnecessary
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address unnecessary delay incurred by ad-hoc negotiations., 1If
negotiations break down, the NRC can seek a subpoena from a
designated officer. 42 U.8.C. § 2201(c). If the NRC should seek
to enforce a subpoena and exclude a chosen lawyer from the
interview, a motion would be filed before a federal judge to
prohibit, on grounds of conflict of interest, the
employee/licensee attorney from representing both the employer
and the employee (or from representing multiple employees). The
exclusion or disgualification decision would be made by the
federal district court judge, witph review in the U.§4 Court of
Appeals of any decision disqualifying the attorney. The 18
proposed rule will have no impact whatsoever on this process.

V. The Proposed Rule Cannot Be Justified By The
’

The Commission has stated that the proposed rule was
promulgated to "clearly delineate the rights of individual
interviewees, the legitimate intersts [sic) of the company or
licensee, and the responsibilities of the NRC to ensure the
public health and safety." 52 Fed. Reg. at 45768, col. 3.

There is no serious guestion concerning the Commission’s
general statutory obligation to protect the public health and
safety from the potential radiological hazards of commercial
nuclear power. When safety concerns arise in connection with
licensed activities under NRC’s jurisdiction, NRC can take prompt
and decisive action. The Commission retains the full panoply of
enforcement options specified in Chapter 18 of the Atomic Energy
Act (42 0'518' § 2271, et seqg.) whenever a safety concern is
identified. These enforcement options include license

17/ See e.49., In re Grand Jury, 536 F.2d 1009, 1011
(3d Cir. 1976).

18/ The proposed rule will result in administrative inefficiency
and delay simply by invelving more, less experienced
attorneys. 1In any event, the NRC may not assert delay as a
basis to abrogate a witness’s right to counsel of choice.
See e.4., Inland Steel Co. v. NLRB, 109 F.2d 9, 21 (7th Cir.
1940) ("avoidance of delay cannot justify a tolerance of
rights fundamental in the administration of justice.").

19/ Since the proposed rule is a rule of procedure, and does not
define rights and obligations of the licensee, the NRC’s
civil penalty authority (42 U.S.C. § 2282) is arguably
inapplicable. Accordingly, the remedy for an alleged
viclation of this rule (e.g., a witness-employee refuses to
be interviewed without counsel of choice despite NRC

(Footnote 19 continued on next page.)



revocations, suspensions and modifications, cease and desist
orders, civil penalties, and notices of violations. The NRC can
take such actions as it deems necessary and may act immediately,
if appropriate. See, €.9., 53 Fed., Reg. 50317, 50318 (December
14, 1988) (Memorandum of Understanding Between NRC and DOJ).

In contrast to situations which may necessitate immediate
measures to ensure safety, the proposed rule pertains only to
investigations conducted by the Office of Investigations. Such
investigations are rarely concerned with immediate safety issues
brought on by licensee error or mistake. Immediate safety issues
are normally addressed outside the Office of Investigations,
€.9., by the Office of Nuclear Reactor Regulation, to determine
the impact on public health and safety before an investigation
ensues. In contrast, Ol investigations are more in the nature of
followup to "allegations of wrongdoing." See NRC Manual Chapter
0119, entitled "Organization and Functions -~ Office of
Investigations," February 23, 1986.

Thus, with or without the proposed rule, the Commission is
already well eguipped to take whatever actions are deemed
necessary to protect the public health and safety.

VI. The Proposed Rule is Inherently Defective

A, The Proposed Rule Affords Unbridled Discretion to NRC
Investigators and Lacks Procedural Safeguards for the

Subpoenaed Witness

The exercise of discretion by an agency by its very nature
requires flexibility. However, when dealing with the subversion
of basic rights such as the right to counsel of choice, the
tactors for exclusion must be specific. Specifics have not been
provided in support of the proposed rule, thereby permitting an
NRC investigator to unilaterally exclude counsel of choice from
an intarview whe even if only in the investiagator’s mind alone,
a "reasonable basis" exists to do so [§ 19.8(b)). The
Supplementary Information merely discusses "[s)ome factors, which
in conjunction with other [unspecified) cirgamstances may justify
exciusion." 53 Fed. Reg. at 45769, col. 3.°

(Factnote 192 continued from previous page.)
protestations) would exist only in the courts =-- there could
be no NRC notice of violation.
‘v should be noted that even the three factors raised in the
Supplementary Information are questionable: the propriety of
cffering to reimburse counsel is addressed in Higashi:
conflict-of~interest, discussed above, is an ethical matter
(Footnote 20 continued on next page.)



The proposed rule does not provide any criteria to guide and
confine the investigator’s cxercise of discretion, thus allowing
the arbitrary exercise of discretion. §See generally, DAVIS,
ADMINISTRATIVE LAW TEXT, § 4.03 (1972). Statutes and regulations
which are not sufficiently explicit to inform those subject to
them what conduct is appropriate or what standard is to be
applied arg unconstitutional under the "void for vagueness"
doctrine.

Moreover, the proposed rule fails to provide adequate
procedural safeguards for the subpoenaed witness in aitus&ionl
where counsel has been excluded by the NRC investigator. The
proposed rule does not explicitly require the NRC official notify
the witness or counsel of the reasons for the exclusion. The NRC
official is expected to give reasons for the exclusion only "(T)o
the extent practicable and consistent with the integrity of the
investigation." 63 Fed, Reg. at 45770, col. 3 [§ 19.18(b)).

For an NRC official to exclude counsel without setting
forth, with sufficient particularity, the basis for such action
substantially and prejudicially violates the APA. §See Great
Lakes Screw Corp., 409 F.2d at 380 (an attorney may not be
disqualified without explicit findings of specific conduct that
justifies the exclusion). An exclusion not supported by specific

(Footnote 20 continued from previous page.)
between the witness and his or her counsel; the mere claim of
prejudice is simply inconsistent with the "concrete evidence"
test,

2l/ As stated in QOccupational Safety and Health Rev. Comm’n,
505 F.2d 869, 872 (10th Cir. 1974), a statute which is so
vague that persons of common intelligence must necessarily
guess at its meaning and differ as to its application
viclates dve process. Connally. v, Ceneral Congtructisn Cso,,
269 U.S., 385, 391 (1926). This rule applies to regula*ions.
See «.United States, 342 U.S. 337,
72 8.Ct, 329 (1951). The question is whether the regulation
"delineates its reach in words of common understanding."

Cameron v. Johnson, 390 U.S8. 611, 616 (1967).

22/ The Supplementary Information portion of the notice downplays
the proposed rule’s impact on the paramount right to counsel
of choice -- reference is made to the "somewhat minor burden
on an individual’s right to be accompanied by a particular
counsel"., 53 Fed. Reg. at 45769, col. 2 (emphasis supplied).
Such a blatant mischaracterizaticn of the effect of depriving
a witness of counsel of his or her choice reflects a serious
misunderstanding of the above-noted legal principles.
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actual references violates the witness’s right to counsel
afforded by the APA. Ibid.

As a practical matter, were explicit findings of specific
conduct not a prerequisite to exclusion, and were an agency
official free to exclude counsel without advising ejither the
witness or the attorney of such findings, the witness would be
left without any inkling as to what counsel might be considered
acCeptable 1n the eyes of the NRC investigative official. In
accordance with the proposed rule, a witness would have to guess
what the grounds of exclusion might have been sc that he or she
ould attempt to retain an attorney who might be acceptable t
the NRC investigator.

Moreover, the Supplementary Information states that "one
would typically afford the affected witness sufficient timc
advance of a scheduled interview to retain new counsel, 53
Reg. at 45769, col. 2. A period of one week for a witness
aCure new counsel is manifestly unreasonable given the
Xt of an NRC investigation. Identificaticn of competent

el, and familiarization of such counsel with the issues of
investigation (insofar as *he witness may know them), as well
'@ technical details of nuclear licensing and regulatory
could rarely be accomplished in one week. This is
ularly true where a nuclear plant is remotely located and
€X?ﬂ!10ﬂu-d in NRC investigations and federal
ative law principles are scarce or completely

} Y - r"

connection, the proposal further implies disapproval
practice of indemnification arrangements where
to pay the legal fees of its employees.
col. 3. Even if such experienced counsel
witness forced to pay legal fees from his or hex
thvut rexrtJrseme"t fror his or her enp;oyc , may be
. » ‘,\.....‘.,\.. | ~ e - ..;..‘,. — _—

- S kA Y4y - “...a.

-he .eqal d factual issues *yplcal *o an NRC
igation., Por\ci by the proposed rule to choose between
'-..6“~cﬁ ounsel and no counsel (due to cost consideration:
nesses as a ;raitlcal matter could be dep rlxeq of effective
esen qt;:n altogether.

18 possibllity of ineffec
‘anth Cilrcult in Higashi,
Where, as here, the interests

ltness and corporation are

famlliarity with a complicated
prerequlslite for effective

STV LS O = TrAor A
representatic., lndependent




could only acquire such familiarity
through the substantial expenditure of
his time. The resulting cost may render
corporate counsel the only adeguately
qualified counsel many directors can
afford. On the other hand, where the
director or corporation is willing and
able to bear such additional costs, there
18 good reason to suppose that the
parties would be able to accomplish
through independent counsel exactly what
the SEC’s rule seeks to prevent, A rule
which, except for a wealthy few, denies
effective counsel is not permitted by the
Administrative Procedure Act § 6(a), 60
Stat. 241, 5 U.8.C, § 1005(a) (1964).

13. at 553, n.5.

Similarly, the D. C. Circuit in Csapo, noted that the
witness’s right to counsel under the APA persists even after the
chosen counsel has been excluded, 533 F.2d at 11, and that,

(I]t is inconceivable to us [the court)
that a new attorney could become
acquainted with the facts of the
situation in the short period of time
which the SEC asserts would be
sufficient. Thus, delay would likely be
increased by the substitution of counsel
while Csapo would be put to the
additional expense of retaining a new
attorney.

4. at 12,
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B. Provisions of the Proposed Rule

Are Incongistent With the Supplementary Information

The proposed rule is faulty in that its provisions are in
several important respects inconsistent with the Supplementary
Information. These inconsistencies, when coupled with the
failure of the NRC to place in the Public Document Room copies of
any documents which would clarify the inggnsistencles, prevent
meaningful comment on the proposed rule.

Examples of these unexplained inconsistencies include the
following:

© Proposed § 19.3 specifically pro\ ‘des for
the "separation of multiple witnesses
from each other during the conduct of
investigative interviews ., . . .";
proposed 19.18(a) has a similar provision
("all witnesses shall be sequestered . .
« +"). 53 Fed., Reg. at 45770,

However, the Supplementary Information is
totally silent on this point. Rather,
its focus is on the attorney-client
relationship and the Commission’s
concerns with respect to dual
representation of a witness and his or
her employer. 53 Fed. Reg. at 45769.

(o] Proposed §§ 19.3 and 19.18 can be read as
an absolute bar to the presence of
attorneys who represent more than one
person "unless permitted in the
discretion of the official conducting the
investigation . . . ." 83 Fed. Reg. at
45770,

However, the Supplementary Information
approaches the matter from the exact

23/ In response to a Freedom of Information Act request (88-609)
for the complete administrative record that constitutes the
basis for the proposed rule, the NRC provided neothing. 1In
order for there tc be meaningful comment, information in
agency files or reports which are relevant to a proceading
must be disclosed in notices of proposed rulemaking, and
failure to do so is a critical defect, U.S. Lines v. Federal
Maritime Commission, 584 F.2d4 519, 534~35 (D.C. Cir. 1978).



opposite side; it assumes that an
attorney representing more than one party
can be present unless "the agency
official conducting the investigation
determines after consultation with the
Office of the General Counsel that there
is a reasonable basis to believe that the
attendance of a particular attorney might
prejudice, impede or impair the
investigation . . . ." See 53 Fed. Reg.
at 45769, col. 1.

Simply put, the proposed rule assumes
exclusion and will admit on discretion;
the Supplementary Information assunmes
admission and will exclude on discretion.

o Proposed § 19.18 focuses on the situation
where independent counsel represents
multiple witnesses. 53 Fed. Reg. at
45770, col. 3.

However, the Supplementary Information
focuses almost exclusively on the
situation where the witness chooses
counsel for the employer, suggesting that
the multiple~-witness issue is of
secondary concern to the Coggission. 53
Fed. Reg. at 45769, col. 1.

These inconsistencies make it difficult to divine the
meaning of the proposed rule or to discern what its requirements
in fact are. Consequently, a fair opportunity to comment has rot
been provided. Adversarial comment is a particularly important
component of reasoned decision making.

Pawver Co. v. _NRC, 673 F.24 525, 528 (D.C, Cir.), cert. denied.
459 U.S8. 835 (1982).

VII. Conclusion

The proposed rule contravenes the Administrative Procedure
Act, administrative law rulemaking standards, judicial precedent,
and constitutional rights of subpoenaed witnesses. Procedural
safeguards to protect the rights of a subpoenaed witness are
lacking, the "reasonable basis" standard for exclusion of counsel
is inappropriate, and the proposed rule would place too much
discretion in the hands of NRC investigatcrs. The proposed rule

24/ See supra, n.lZ.



could even have the effect of discouraging a subpcenaed witness
from exercising his or her right to counsel of choice as
guaranteed by § 6(a) of the APA., Moreover, these infirmities
cannot be overcome by asserting speculative concerns about "dual
representation” and general interests in public health and
safety.

In short, the proposed rule has no valid basis and
improperly infringes on the right to counsel of a subpoenaed
witness. Accordingly, and for the reasons detailed in the
foregoing comments, NUMARC strongly recommends that the proposed
rule be withdrawn.
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Mr., Samuel J, Chilk

Secretary of the Commission

U, 8§, Nuclear Regulatory Commission
Washington, D.C, 20555

Attention: Dacketing and Service Branch

Comments on NRC Proposed Rule =~
Sequestration of Witnesses Interviewed Under Subpoena
(53 Federal Register 45768 of November 14, 1988)

Dear Mr, Chilk:

The Nuclear Regulatory Commission (NRC) published a proposed rule on
sequestration of witnesses interviewed under subpoena (10 CFR Part 19) in the
Federal Register on November 14, 1988 and invited comments bv January 10,
1989, The comment deadline was later extended to February 9, 1989, Alabama
Power Companv (APC) has monitored the efforts of the NUMARC task force that
was established to develop comments for this proposed rule. In accordance
with the request for comments, APC hereby endorses the NUMARC somments tn he
provided to the NRC or February 9, 1989,

Alabama Power Company appreciates the opportunitv to comment on the
proposed rule, If you have anv questions, please contact our otlice.

Sincerely,

4y, z/ﬂ,(/

RPM1TM/db

cetr Mr, S. D, Ebneter
Mr., F. A. Reeves
Me. G. F. Maxwell
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bet Mr, W, G, Hairston, III
Mr. B, M, Guthrie
Mr. J. D. Woodard
Mr. L. B. Long
Mr, D. N. Morey
Mr. J. W, MeGowan
Mrs Te'Ts RObin
Mr, S. Fulmer
Commitment Tracking System (2)
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Mr. Sawmuel J, Chilk

Secretary of the Commission

U, 8§, Nuclear Regulatory Commissicn
Washington, D.C., 20555

Attention: Docketing and Service Branch

GEORGIA POWER COMPANY
COMMENTS ON NRC PROPOSED RULE -
SEQUESTRATION OF WITNESSES INTERVIEWED UNDER SUBPOENA
(53 FEDERAL REGISTER 45768 OF NOVEMBER 14, 1988)

Dear Mr, Chilk:

The Nuclear Regulatory Commission (NRC) published a proposed rule on
sequestration of witnesses interviewed under subpoena (10 CFR Part 19) in the
Federal Register on November 14, 1988 and invited comments by January 10,
1989, The comment deadline was later extended to Fehrvary 9, 1989, Georgia
Power Companv (GPC) has monitorad the efforts of the NUMARC task force that
wa. established to develop comments for this proposed rule. In accordance
with the request for comments, GPC hereby endorses the NUMARC comments to be
provided to the NRC on February 9, 1989,

Georpgla Power Companv appreciates the opportunitv to comment on the
propesed rule, If you have any questions, please contact our office.

Slncerely, /\ /
XEPS A

RPM:T™/db

San NDigtr{bution

LT
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¢t Georgia Power Company
Mr. W. G, Hairston, III, Senior Vice President - Nuclear Operations
Mr., P. D. Rice, Vice President and Vogtle Project Director
Mr. G. Bockhold, Jr., General Manager = Plant Vogtle
Mr. C, K, McCov, Vice President - Nuclear, Plant Vogtle
Mr. J. T. Beckham, Vice President = Nuclear, Plant Hatch

U. S, Nuclear Regulatory Commissicn, Washington, D.C,

Mr, J. B, Hopkins, Licensing Project Manager - Vogtle
Mr, L. P, Crocker, Licensing Project Manager - Hatch

-+ 5. Nuclear Regu.atory Commission, Region II

Mr, S, D, Ebneter, Regional Administrator

Mr. J. F. Hogge, Senior Resident Inspector, Operations - Vogtle
Mr., J. E. Menning, Senior Resident Inspector - Hatech
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Mr, Samuel J. Chilk

Secretary

U. 8. Nuclear Regulatory Commission
Washington, D. C. 20588

Attn: Docketing and Service Branch

™a: Proposed Rule on Seguestration of Witnesses Interviewed Under
Subpoena 53 Federal Registraticn 45768-45771 (November 4,
1988)

Dear Mr. Chilk:

On November 4, 1988, the NRC published and requested comments on
a proposed rule governing sequestration of witnesses interviewed
under subpoena. The following comments are submitted on behalf of
Florida Power & Light Company. 1In addition, FPL is in complete
agreement and endorses the comments submitted by NUMARC.

Among other things, the proposed rule vests NRC investigators with
discretion to exclude counsel from an interview if the investigator
believe. that "the investigation may be obstructed, impeded or
impaired (sic), either directly or indirectly by an attorney's
representation of more than one witness or by an attorney's
representation of a witness and the employing entity of the
witness." 53 Fed. Reg. at 45770, The proposed rule does not
include any requirement that the investigator make any particular
factual findings prior to excluding counsel, nor does it reguire
Lhal Lne ilnvestlgator document the basls tor the decision to
exclide counsel or communicate the basis for that decision to the
witness or his attorney. Witnesses are to be ) rovided only one
week's time within which to acquire new couns:l if their chosen
counsel is excluded.

Thw proposed rule suffers from a number of serious practical and
iegal flaws. First, as a practical matter, exclusion of counsel
pursuant to the proposed rule may entirely deprive the witness of
competent counsel. 1If a witness chooses to be represented by the
erployer's counsel, but that counsel is excluded from the
snterview, it is unlikely that a witness will be able to retain
other counsel familiar with NRC investigations and regulatory and
technical issues, or that witnesses will be able to afford to pay
for such counsel to travel to the site to represent them.

*hb’ ? 4
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This result is particularly 1likely when investigations are
conducted at rem>te plant sites. Furthermore, one week is not a
reasonable time within which to locate competent counsel,
famitinrize #hem v1ith the issues, ind allow them to prepare for the
pvterview, Consequently, invocation of the rule will often result
in the denial of cumgetent counsel.

sevuind  the rule is inconsistent with witnesses' rights to counsel
of their choice under Section €(a) of the Administrative Procedure
act, 42 U.8.C. 585%(b), which provides that persons compelled to
appear befcre an agency are ‘"entitled to be accompanied,
vepresented and advisen by counsel ,.." This statute has been

interpreted hy the courts to mean that a witness is entitled to
sooaused Of the witnesses's choice, See Securities and Exchange
Commission v. Csapo, 533 F.2d 7, 11 (D.C. Cir. 1976), Backer v.
Conmisgsioner of Internal Revenue, 275 F.2d 141, 144 (10th Cir.
ive0). In particular, a witness may choose to be represented by
the counsel provided by his erployer. Unless the agency provides
"concrete evidenne" of misconduct by the attorneys involved, it is
improper to override the right of the witness to utilize the
counsel of his choice, including counsel provided by his employer.
Cixpe. 537 F.24 at i1, ' ) ;

v. Higashi, 359 F.2d 550 (9th Cir. 1966).

Third, because nmaterial gained through NRC investigations may be
provided to the Department of Justice to be used in criminal
investigations, implementation of the rule would violate witnesses'
~mmatitntiona) right to counsel under the Due Process clause of the
Fifth kmendment. §See Mathis v. United States, 391 U. 8. 1 (1968)
(person has right to counsel when facts discovered during
investisation could lead to criminal prosecution). In such
“aswmuesaoees, (LI@ Witness s choice Of counsel 18 oLViously a
cusinl one. That choice should not be needlessly or lightly
disturbed." (Csapo, 533 F. 2d at 12, Thus, attempts by the NRC to
' “he ecoquestration rule to exclude counsel ¢f choice are
Tivelv #n be invalidated on constitutional grounds.
Thise fFirmities in the proposed seguestration rule, and others,
-~ +fuldy analyzed in the comments on the rule submitted by
NUMARC, which we endorse. 1In additior., the Commission's own task
frwss on this topiec, the "Silbert Committee," nspecifically
- ! auainst the adoption of such rule unless it reguired
el v Adence thet the chosen representative of the
valness., . would seriously prejudice the investigation," and that
without such requirements the rule “"would not be sustained by the
ao " 8llbert Committee report at 14, 16 (emphasis addeu.) 1/
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Based upon these corsiderations, we recommend that the Commission
withdraw the proposed rule.

Very truly yours,

W. F, Co;;ny
Senior Vice President - Nuclear

WFC/JAD/cm

1/ Report of the Advisory Committee for Review of the
Investigation Policy on Rights of Employees Under
Investigation, submitted to the NRC on September 13, 1983.
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February 7, ‘1989
W oJ Cahill

¢ Presiden

Mr. Samuel J. Chilk

Secretary

' : ¢lear Regulatory Commission
Washington, D.C, 20555

.

httn: Docketing and Service Branch

RE ! FROPOSED RULE ON BEQUESTRATION OF WITNESSES
INTERVIEWED UNDER BUBPOENA 53 FED. REG.
45768-45771 (NOVEMBER 4, 1988)

Dear Mr. Chilk:

On the 4th of November, 1988, the Nuclear Regulatory
Commission published a proposed rule governing seguestration
of witnesses interviewed under subpoena. The comments in

this letter are submitted on behalf of Texas Utilities
Electric Company.

We recommend that the Commission withdraw the proposed
Comments on the rule are being submitted by NUMARC,
and TU Electric endorses those comments. We also agree with

the Commission’s own task force, the "sSilbert Committee, "
when 1t recommended against the adoption of such rule unless
it required "concrete evidence that the chosen representative
©f the witness . . ., would seriouslw prejudice thy

bd~atdan N ™T™e [‘T'(““"“‘ ™™le Arantadne
-

rule.

: 1 9 nd »d
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a number of serious flaws and we think it is clearly

inconsistent with a witness’ right to counsel of their
choice,

Electric appreciates the opportunity to provide

comments in this rule-making.
Very truly yj}::’
g '-‘ﬁ ‘ o } //‘
p ' YV
;42ﬁ/221<»-J\ a /7

&

William J, ‘cahill, o

’.

L

— Fjpaat pest—~ Zop.

P O Box 1002 Glen Rose, Texas 76043 1002
A
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Mr. Samuel J. Chilk
February 7, 1989

CCt Commissioners:
Lando W. Zech, Chairman
Thomas M. Roberts
Kenneth C. Rogers
James R, Curtiss
Kenneth M. Carr
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Letter Nc¢

amuel J. Chilk, Secretary
>. Nuclear Regulatory Commission

‘V‘-"r“ "i{ ::'\lv.‘\

tion Docketing and Service Branch

Rulemaking - Sequestration of Witnesses
Subpoena

e Ny : (‘a%lrx Com"‘ssfﬁr ;Mt}‘t'vnﬂiv:;ia@flku?evaiing regarding
questratior witnesses. This notice (53 FR 45768) proposed
emaking under | FR 19 concerning the scope of the rights of persons
are compelled by s oeni to appear before NRC representatives in an
nally, the Nuclear Management and Resources
pared comments on the posed rulemaking, to be
PCAE has reviewed

.

ncit (NUMARC) has pt
>

led with the NRC, tha

4
agency \’M“»U‘,‘,(\HU\, Additio

i.

»

&t endorses the comments providec by NUMARC who opposes the rule and
mmends 1ts withdrawal.

wiedge receipt of this material on the enclosed copy of
and return 1t in the enclosed addressed envelope
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U.8. Nuclear Regulatory Commission
ATTN: Document Control Desk
Washington, D.C. 20555

Gent lemen:

NUCLEAR RECULATORY COMMISSION (NRC) - PROPOSED RULE 10 CFR PART 19 -
SEQUESTRATION OF WITNESSES INTERVIEWED UNDER SUBPOENA

The Tennessee Valley Authority (TVA) has reviewed and is plessed to provide
comments on the proposed rule noticed in the November 14, 1988 Federal
Repister (53 FR 45766-45771) regarding sequestration of witnesses interviewed
under subpoena. TVA opposes the rule in its present form and offers th:-
following comments.

Before any attempt ie¢ made to regulate the sequestration of witnesses with
such serious limitations on the witnesses' right to counsel as are contained
in the proposed rule, we recommend that the NRC tarefully review the harm
which such a rule would seek to avoid. We do not believe the speculative harm
perceived by the NRC in fact exists. We also believe the rule as proposed
does not give proper recognition te the right of subpoenaed witnesscs to
counsel of their choice under the Administrative Procedure Act. 6 v.s.C. §
555(b) (1982). 1n addition, we believe the rule as drafted could in fact be
detrimental to the NRC's investigative function, Each of these points ie
discussed below.

1. The proposed rule addresses & nonexistent harm.

The NRC has not shown any actusl harm from multiple representations. We
submit that no harm could in fact be shown and that the NRO'e anarlatdun
coticerns are unwarranted. Nuclear management has 8 cleac incentive to
uncover any acts of wrongdoing und te'ie appropriate corrective action
because the financial risks to management for noncompliance with
tregulatory requirements--including trying to cover up any wrongdoing--far
outweigh any potential gains. Under the NRC's enforcement policies, fines
may be sufficiently large as to make compliance less costly than
noncompliance. More importantly, however, failures to comply with
regulatory requirements can result in the shutdown of operating reactors
and modification or even the loss of operating licenses.

An Equal Opportunity Employe
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In addition, as the NRC frequently points out, it does not have the
resources Lo inspect all licensed asctivities., 1t can only audit the
sctivities of licensees. The NRC therefore must assume--and quite
properly so-«that it ie in the licensee's interest to comply with
regulatory requirements. This assumption is equally valid for NRC
ingpeclion and investigetive activities and any rule which has the
effort of voutinely exeluding i1he involvement of corporate counsel,
as the proposed rule is apparently intended to do, would be
inconsietent with this fundamental assumption.l Instead, the
underlying assumption of the propesed rule seems to be that the
licensee's management and its counsel cannot be trusted and thet the
presence of corporate counsel will cause employees to be lees than
forthright, This assumption seems contrary to the underlying premise
of NRC vegulation--that the NRC has sufficient confide e in the
integrity of the licensee's management to be adble to rely on
manepement's efforts to comply with regulatory requirements., There
ig 1o reason to believe that corporate counsei would in fact engage
in any activity that would undermine this confidence.

2. 4he proposed rule does not give proper recopnition to a witness'
right to coungel.

As noted in the Supplementary Information preceding the proposed
rule, three United States district court decisions (two involving the
Bureau of Internal Revenue and one the Security Exchange Commission
(SEC)) held under the facts of those cases that the Government could
compel witnesses to appear under conditions which prevented
vepresentation by counsel who also represented other witnesses in the
game investigation. MHowever, in three more current United States
civcuit court decisions (two invelving the SEC and one involving the
Buteau of Internal Revenue) which were also noted in the NRC
Supplementary Information, the courts declined to uphold the
exclysion of attorneys representing multiple witnesses. 1In the
intest of these cases, the court observed that “[t)lhe mers fact that
8 witness' counsel also represents others who have been otr ave laver
to be questioned, is no basis whatsoever for concluding that presence
of such counsel would obstruct the investigation." Securities &
Gasli, Suisi'tl ve. Coupo, 533 F.24 7, 11 (D.C. Civ. 197¢). The court
hold that “"before the SEC may exclude an attorney from its
proceedings, it must come forth, as it has not done here, with

1. 1Indeed, licensees are required to ensure that information provided to
the RKC is complete and accurate in all matecial respects and they
Vove on effirmative obligation to notify the NRC of infornation which
the licensee identifies as having a significant implication for
public health and safety. 10 CFR § 50.9 (1988),
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‘concrete evidence' that his presence would obstruct and impede its
investigation."? 14. st 11. Under the logic of this holding, the
NRC's proposed rule is invelid.

3. "he proposed rule could be detrimental to the NRC's investigative
furction.

wwe widly i Llere no need to routinely sequester witnesses or exciude
counsel representing multiple witnesses, but such restrictions could
themaclves tend to slow the investigative process, poesibly hinder
the tlow of information, and hide from licensee management facts
which could hinder ite ability to effectively perform its
vesponsibilities. For example, restrictions on counsel could slow
the process as witnesses sought to make alternative arrangements or
licensees contested exclusion decisions in court, and restrictions
could hinder the flow of information as witnesses might be more
hesitant to talk to 01 if they could not have counsel provided by the
company. We submit that the purpose of the NRC's investigative
function is to develop facts and- because of expertise and

knewledge -counsel in many cases can help, not hinder, the NkC
wnvestigators in undetvstanding and developing the facts.

Conclusion

We submit that the proposed rule Joes not give sufficient credence to the
statement in the Supplementavy Information that “[t)he Commission is
awiare that management has & legitimate interest in NRC inspections and
investipations in order to detect and correct any violations of NRC
repgulotions . ™ (53 Fed. Rep. 45,768 (1988)). The NRC's observation that
“the potential for confliicts of interest among counsel's multiple clients
s dvepvauiing bully and candidly to Lthe inquiries of Lhe agency and the
potoctial Sopaiement to the efficacy of the NRC investigation," (id. at

b /68) inco vvoctly aspumes that such conflicts are the norm and that

oo smmmant will necessarily act inconsistently with the client's

duty to conduet licensed activities in accordance with regulatory
fequirenents and protection of the public health and safety. The

Lot 13, 1983 report of the NRC's Advisory Committee for the
.n\c:tlgntlon Policy or Rights of Licensee Employecs Under
'vo endorsed this view in its statement that “a

vamanes tule excluding 'any attorney who also represents the entity
heine investigated' would not be sustained by the courts," but noted,

‘1ie Csapo case, that "[a)n order of exclusion addressed to a

ion might be upheld . . . if there was 'concrete

e’ Lhat Lhe attorney's presence would obstruct the proceeding”

Ve e
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Supplementary Information also contains the statement that "[wlhere the
person being interviewed chooses to be represented by counsel for the
licensee or applicant, an inherent potential for a conflict of interest
and impairment of the NRC's investigation exists™ (id. at 45,769), but
gives no support for such & statement. We submit that viere is no such
inherent potential for conflict of interest or impairment of an
investigstion. We do not suggest that conflict: or impairments to an
fuvestigation never exist. Certainly, they may on occasion; and when
they do, appropriate measures should be taken to get at the truth,
However, the NRC has not demonstrated that any such inherent potential
existe, and the proposed rule ignores the legitimate interest of
managemint in NRC inspections and investigations.

we sppreciate the opportunity to provide these comments.
Very truly yours,

TENNEGSEE

EY AUTHORITY

Gridley, Manager
Nuclear Licefising and
Regulatory Affairve

¢cec: Ms., 8, C. Black, Assistant Director
for Projects
TVA Projects Division
U.8. Nuclear Regulatory Commission
One White Flint, North
11555 Rockville Pike
Rockville, Maryland 20852

Mr. F. R. Mcloy, Assistant Director
for Inspestion Programs

TVA Projects Division

U.8. Nuclear Regulatory Commission

Region 11

101 Marietta Street NW, Suite 2900

Atlanta, Georgia 30323
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Proposed Rule: 10 CFR Part 19 DOCKL "%, 7% i

)
)
Sequestration of Witnesses )
Interviewed Under Subpoena )
)
)

53 Fed. Reg. 45768

NUCLEAR INFORMATION AND KESOURCE SERVICE COMMENIS
INTRODUCTION

On November 14, 1988 the Nuclear Regulatory poumillion
published a proposed rule on the sequestration of witnesses
intervieved under subpoena. The Commission believes that the
proposed rule would help ensure that investigative interviews
will be conducted in an atmosphere free of outside influences.
While the Commission acknowledges the legitimate interests of
management in NRC investigations, the proposed rule would allow
for the sequestration not only of witnesses but counsel as well
vhen Nthe attendance of a particular attorney might prejudice,
impede, or impair the investigation by reason of that attorney'’s
aual representation of other interests...." We at the Nuclear
Information and Resource Service applaud the Commission’s attempt
to bolster the integrity of the investigative process and support

the Commission’s proposed rule.
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THE _PROPOSED RULE 18 NECESSARY 10 ENSURE THE
INTEGRITY OF THE COMMISSION'S INVESTIGATIVE PROCESS

As the Commission has noted, there is the potential for
serious impairment of NRC investigations where corporate council
seeks to represent non-management employees. While the attorney
niust disclose potential conflicts of interest arising out of dual
representation, the inte¢rity of the NRC investigation is none
the less compromieed. The present rule affords the subject of
the investigation the opportunity to learn the nature of the
investigation through ite own corporate counsel. A. the
Commission staff noted, in three recent cases the attorney stated
that the content of the interview would be made known to the
company under l.vestigation. This information makes it
considerably easier for the subject of the investigation to
structure the flow of information and there by compromize the
integrity of tue NRC's findings. Additionally, the knowledge
that the company will know the content of the interview will
adversely affect the witness’ wiliingness to provide information
that could be damaging to his employer. The proposed rtle would
at least provide for an environment free of the inherent coercion

of the process as it presently exists,

Respectfully Submitted,

Nuclear Information & Resource Service
1424 16th Street NW
Washington, D.C. 20036
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Mr. Samuel J. Chilk

Secretary

United Btates Nuclear Regulatory
Commission

Washington, D.C. 2055%

Attn: Docketing and Service Branch

Re: Proposed Rule on Sequestration of
R

Dear Mr, Chilk:

The Arizona Nuclear Power Project ("ANPP*), which is
comprised of the seven licensees of the Palo Verde Nuclear
Generating Station, submits the following comments in
opposition to the proposed amendments by the Nuclear Regulatory
Commission (the *“NRC* or the "Commission") to its regulations
at 10 C.F.R. Part 19, as published in the November 14, 988
notice in the Federal Register (53 Fed. Reg. 45768-71). The
proposed amendments, which are entitled “Sequestration of
Witnesses Interviewed Under Subpoena,* would in fact do far
more than that title implies, In addition to granting NRC
officials conducting iuvestigations the power to sequester

witnesses, the Commission's proposal would also grant such

ADde~ |
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officials the power to veto @& witness's selection of counsel by
prohibiting particular attorneys from being present during the

interviews of their clients.

This proposed rule, which is aime( at precluding the
dual representation of licensees and interviewees (particularly
those interviewees who are non-management employees), is
supposedly necessary in order to facilitate the conduct of NRC
investigations. As discussed below, because the adoption of
the proposed amendments would not only blatantly violate the
right of interviewees to counsel of their choice, but would
actually impede and not facilitate the conduct of
investigations, ANPP strongly urges the Zommission to reject

these amendments in their entirety,

1. THE SUBSTANCE OF THE PROPOSED AMENDMENTS

The regulatory scheme envisioned by the proposed
smendments to 19 C.F.,R. Part 19 would define “"seguestration® as

follows:

(T)he separation of multiple witnesses from
each other during tha conduct of
investigative interviews, and the exclusion
of counsel who (1) represents one witness
from the interviews of other witnesses or who
(2) represents the employing entity of the



Foaky al ) '-" i\,-’,
\ ' ) € 3
witness or management personnel from the
4 interview of that witness, when such
. representation obstructs, impairs, or impedes
\ an agency investigation.,
rroposed 10 C.F.R. § 19.3 (53 Fed. Reg. at 45770). The

reculations would mandate that 8all witnesses compelled t¢

appear in NRC investigations be “"sgequestered" and would provide
‘ that "unless permitved in the discretion of ¢the official
ﬂ nducting the investigation," no witness or c¢r .nsel for such
4
| witness (including counsel who also represents a licensee)
|
5§ shall be permitted to be present during the examination of any
the witness. Proposed 10 C.,F.R, § 19.,18(a).
\'

Of even greater significance is subsection (b) of that

proposed rule, for it would empower the officia’ conducting the

to prohibit an attorney from being present during

the 1nterview of any witness other than the witness on whose
bet f that attorney first appearev in the investigation. The
predicate for such a prohibition would be the official's
: nat r "that a reasonable basis exists to believe that
nvestigation may be bstructed, impeded or impaired,

tly or 1indirectly by an attorney's representation

f more than one witness or by an attorney's representation of

the employing entity f the witness." Proposed
10 C.F.R, § 19.18(b) (53 Fed. Reg t 45770). Thus, under the
proposed rule the NRC official, "after cor tation with the

. Y
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Office of the Gesneral Counsel,” could unilaterally preclude
witnesses from being represented by counsel of their choice
merely because such counsel also represents another witne .8 or

the licensee.

An attorney so precluded would be advised of the
reasons supporting the official's decision "[t]Jo the extent
practicab.e and consistent with the integrity of the
investigation,* under proposed § 19.18(b) and the witness thus
denied counsel of his choice would be given “a reasonable
period of time" to permit the retention of new counsel under
proposed § 19.18(c). The supplementary information concerning
the proposed amendments states that one week would constitute
“reasonable prior notice" in such a situation, 53 Fed. Reg. at

45769 .

II. THE DEFICIENCIES IN THE PROPOSED RULE

The focus of ANPF's commern = on the proposed ruleg,
discussed in Section III below, is that the proposed amendments
to 10 C.F.R, Part 19 will actually impede and not facilitate
the conduct of NRC investigations. This will cccur (1) becauce

of the delays that will inevitably result from court challenges

to the investigating official's determination under the rule




because the basic philosophy underlying the rule, i.e..

presentation” 1s detrimental to the investigation

be avoided, will deprive the invest.gatory pi

advantages of “dual representation,

ANPP Dbelieves that the proposed amendments to he

regulations contain many inherent deficiencies in

the rle's failure to achieve its stated purpose.

1 romment s

are sj out in great detail in the
on behalf of the Nuclear Management and Resources

("NUMARC") and by the law firm of Shaw, Pittman,

behalf o 8 group o licensees. Among

rule represents

S ¥ § v ¥ + My

'he Courts have restric
dministrative agencies
nflict-of-interest Qr
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b The Commission's own advisory committee
previously rejected the basic tenets of
the proposed rule.

. The proposed rule is inherently defective,

. The proposed rule fails to provide

adequate procedural safeguards to protect
the rights of the subpoenaed witness.

The comments submitted by Shaw, Pittman, Potts & Trowbridge
demonstrate that the proposed sequestration rule is further
flawed becausn it is fundamentally at odds with some of the

most hasic values of the American legal syrtem, including:

. The right to a fair legal outcome or
*justice".

. The objective role of the decisionmaker,

' The adversarial function and activity of

participants in American legal processes,
including the activity of investigators.

. The abhorrence of secrecy in legal
piuLesses, ausent counpelliuy uneed aud
substantial safeguards,

¢ The right to counsel in most
circumstances, including administrative
proceedings where the witness appears by
subpoena, and

. The right to counsel of choice, which a
court will respect absent exceptional
~{ircumstances.
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ANPP will not repeat the extensive and detailed
analysis of the deficiencies in the proposed rule set forth in
those comments, Suffice it to say that ANPP {s in full
agreement with those comments and concurs in their conclusion
that the proposed rule is fatally flawed and should be

rejected.

111, THE PROPOSED RULE WILL BEF DETRIMENTAL TO THE
COMMISSION'S OBJECTIVE OF FACILITATING NRC
ANVEETICATIONS .

As discussed above, the fundamental premise on which

the so-called seguestration rule appeers to be based is the
notion that representation by the same counsel of the licensee
and its employees who are being interviewed is somehow
detrimental to NRC investigations. This premise is false. Not
only does the proposed rule ignore the many benefits that such
"dual representation can bring to the investigative process,
but the invocetion of the sequestration rule by the official
conducting the investigation would affirmatively delay and
complicate the investigation., These two deficiencies, either

one of which supports the rejection of the rule, are detailed

belcw,

A. *Dual Representation" Enhances the

Efficiency of the Investigative Process

Far from impeding an investigation, the representation

of the licensee and its employees by the same counsel can



i

Crease the efficiency of the investigation For

licensee's counsel will already be familiar with the
nuclear plant, its 1i¢ ] history, and
employees, as well as with the NRC and its

and operations. The same would probably not be

ounsel that employees would be forced to retain if

were . permitted to be represented by licensee's

Because the subject of rnuclear power plant licensing

& highly specialized field of the law, in
the country the only attorneys who are conversant
are counsel for a licensee, Attorneys who

tlelds would be forced to spend a
niliarizing themselves with both the legal and
involved before they could effectively
interests <« employees in interviews, Extensive
nvestigatory cess would inevitably result.

SRS PFY
parts ¢ country to represent the
08¢ attorneys would no be familiar with the
plant ¢ personnel involved,

cause delays ) an investigation,




mmenced and completed., Moreover, to the

employees have had & prior working

18ee's Ccounse h ! yees may well be
the interview Ces s and thus more

they were represented by virtual

representation of the employees
wvestigation process in terms of the
one attorney would be

the employee-intsrviewees,

ments pertinent © the i sactigation
ition, the schedulirng of the

d the conduct of the

the NRC official

nly deal with one at rney 9 h all interviewees.

representation” set forth
rule €
potential

aising this

cting the
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in sccordance with the ethical rules to which the attorney is
subject and to resolve the matter in accordance with such
rules, Becurities & Exchange Commission v. Csepo, 533 F.2d 7,
11 (D.C, Cir, 1976). The investigating official's supposed
concern with potential conflicts of interest cannot abrogate
the right of a witness to counsel of his choice as guaranteed

by the Administrative Procedure Act, 5 U.B.C. § 555(a).

Nor can the NRC's stated belief “as a matter of policy
that investigative interviews should be conducted in an
atmosphere free of outside influences," 53 Fed, Reg. at 45768,
override the statutory right of a witness to be represented at
an interview by counsel of his choice. An sattorney may
constitute an “outside influence,* but it is an influence that

Congress had mandated be present if a witness so chooses.

B. The B8Sequestration Rule Will Encourage and
Not Eliminate Delay 4in the Conduct of
Commission Investigations

The supplementary information accompanying the
proposed rule states that "[gluidance is regquired in this area
because attempts to resolve multiple representation on an ad
hoc basis have led to unnecessary delaye in completing
investigations." 53 Fed, Reg. at 45770. ANPP is as concerned

ag the NRC with reducing unnecessary delays in investigations.
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The sequestration rule, however, by its very nature, cannot

reduce delay and will most probably increase it.

The Commission “"realizes that no absolute criteria can
be established for determining when the NRC may exclude an
interviewee's attorney where the attorney is also counsel for
the licensee," yet concludes that an “appropriate rule would
grant the NRC office conducting the interview the discietion to
determine whether the attorney should be allowed to attend the
interview," 53 Fed. Reg. at 45769, Obviously, such a
determination is itself nothing but an “ad hoc decision" of
exactly the type the Commission deplores as causing delay.
Moreover, given the virtually unfettered discreticn that is
accorded the NRC official to make the determination and the
ungound legal basis on which the rule is grounded, it is
veritable certainty that any and every determination to exclude
counsel will be challenged in court. HOwW sucCh @& situatioun
could cure the “unnecessary delays" that have allegedly

hindered NRC investigations in the past is not explained.

Even in the rare instance in which a witness d4id not
choose to challenge in court an NRC decision to exclude a
particular attorney from an interview, delay would nonetheless

be introduced into the investigation, As the rule itself
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recognizes, the witness would have to obtain substitute
counsel., What the rule “ails to recognize is the difficulty

wyht Le encountered in [inding such an attorney, as
discussed in Section III,A., above, and the delay inherent in
tamiliarizing the new attorney with the case, The rule's
assumption that a one-week postponement of the interview would
allow sufficient time for this process can only be termed
naive., Moreover, the amount of delay involved will inevitably
increase geometrically and not arithmetically with the number

of witnesses and attorneys involved,

All of that could ve avoided by the simple expedient
of permitting the licensee's counsel to represent all
empioyee-witnesses who desire such counsel at their
arheenlag ., The employees would receive more effective
assistance of counsel and the NRC's investigation would be
Cullpierey tar more expeditiously than i. separate counsel for
esch interviewee had to be retained., Assuming that licensee's
rowest wanld have determined that no conflict of interest

such representation (as counsel woculd be required to
do in order to undertake :che representation without violating
~f eothics), the NRC's investigation would not be
"tainted" by the dual representation of the licensee and the

eI ~4JCC-witnesses.
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v, CONCLUSION

For the reasons set forth above, ANPP urges the
Commission to reject the proposed sequestration rule. The rule
would not cure the Commission's perceived problem of ad hoc
determinations about representation, would increase delay in
investigations and would hinder the use of the very technique,
multiple representation, that could facilitate NRC
investigations. In view of the serious infringement on a
witness's right to counsel of his choice that this rule would
work, there can be ne justificetion for adopting & rule that is

antithetical to its stated objective.

Very truly yours,

ARIZONA NUCLEAR POWER PROJECT
e VPR | L =
o S | Wy N I ~ —

Donald B. Karner
Executive Vice President



Abci s )

‘;“b‘ % iy . (E?ZZ> 5})a;

' MPher i GE Nuclear Energy
EAR ENERGY LEGAL OPERATION ety |
?285) 92%-677; M/C 822 ® FEB 15 P6:18

P .
hvc"i | i ‘. { \
{A,h' hiw

February 13, 1889

Mr. Samuel J. Chilk

Sccretar{

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Attn: Docketing and Services Branch

Re: Proposed Rule - Sequestration of Witnesses Interviewed
under Subpoena-53FR 415768 (Nov. 14, 1988)

Dear Mr. Chilk:

GE Nuclear Energy apgrec1ates the opportunity to comment on the
proposed rule. As currently written, the groposod 10CFR Part 19 would
sacrifice the individual rights of persons subject to compelled interviews,
in favor of the convenience of the investigators, and ostensible avoidance
of delay. We have reviewed the comments submitted by the Nuclear
Management and Resources Council, Inc. ("NUMARC"). We heartily endorse
these comments, and have little of a technica) nature to add to them. They
demonstrate, in detail and with a force which the Commission should find
impossible to f{gnore, that the proposed rule represents a potentially
serious denial of the interview subjects’ right to counsel of their choice,
ana pernaps to any effective counsel. To that extent, the proposed rule is
inconsistent with both constitutional and statutory guarantees of that
right. Several courts of apper] have so held in the case of a similarly
miteameadued eule by the Securities and Exchange Commicsion, as discussed
at length in the NUMARC comments.

As also discusced in detai! in those comments, the rule cannot be
ustified by the Commission’s expressed concerns over what it sees as the
¢ (115 of dual representation. The premise of the proposed rule appears to
by that there are virtually no situations where it is appropriate for an
¢n loyer te provide, or a non-control group employee to accept, joint
rej resentation by company counsel. The feeling eviden: v is that no
emp. "yee would accept such dual representation, with its admittedly rea)
possy 111ty of a conflict of interest developing, were it not for "inherent
" by the employer to do so; and that no employer would offer to do
s0, wer: it not for a desire to monitor, impede, and ultimately thwart an
ongoing \wvestigation,
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This ignores a host of perfectly legitimate reasons for o1oct1ng such
dual representation. An employee, especially one who believes neither he
nor his employer has done wrong, may very logically be most comfortable,
taking what he perceives as a surpassingly small risk of a conflict of
interest developing, being represented by common counsel with his employer.
Comfort level aside, this may well be the most prudent course, given the
specialized nature of the proceedings and of the factual setting, with both
of which comﬁany counsel 1s likely to be infinitely more familiar than
almost any other counsel that the employee could retain, or certainly that
he could retain for a reasonable price, with a reasonable preperation time.
Similarly, the employer’'s interests may be best served -- and just because
something permits the employer to more effectively defend itself, 1t does
not equate to “impeding" the Commission’s investigation - by having counse)
provide a coordinated defense for itself and 1ts employees. here are
plenty of mechanisms, including criminal sanctions and whistleblower
protections, not to mention the canons of ethics of the bar, to prevent
attempts to misuse information gained through attendance at employee
interviews, as by tryina to influence the testimony of other witnesses.
There 1s, however, the proposed rule’s implication to the contrary
notwithstanding, nothing improper or suspect about the employer’s counsel
njx*ng such information, or even sharing it with the employer, with the
employees’ knowledge and consent, therob{ enhancing his ability to
knowledgeably defend both employer and employees. Doing so within the
bounds of the applicable IOga\ and ethical constraints is by definition not
impeding or interfering with NRC's investigation,

Just as there is a possibility of abuse by unethical defense counsel,
s0 is there a very real likelihood of agency abuse of the proposed rule, by
virtue of the unguided discretion afforded the investigator to exclude
counsel of the interviewee’s choice, and the nearlyv tatal lark nf
procedural safeguards to prevent abuse of this discretion. The proposed
regulation would go so far as to permit the investigator to decline to give
the reason for the exclusion of counsel to either the witness or the
excluded counsel!

Finally, the proposed rule wholly ignores, and runs almost completely
counter to, the recommendations of the so-called Silbert Committec.
convened by the Commission a few years ago to make an expert assessment of
how 1t should proceed 1in this area. The proposed rule writes the
Committee’s report out of existence, Fortunately, it cannot so easily
dispose of the underlying legal considerations which caused the Commilie
to conclude that any attempt to limit witnesses’ access to counse) of *Yeir
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choice shnuld be made only where “there is gconcrete evidence that the
chosen representative of that witness 1s in such a position that his
participation seriously peeludice the investigation." The current
proposa would, y contrast, permit sucit exclusion where “a

exists to believe that the investige on ﬁ?x be
obstructed, impeded or impaired, either directly or indirectly, by the
presence of a common counsel." This is fa: too thin a basis upon which to
take sucn an extraordinary action as denying a witness counse! of his
choice, in a proceeding with the potential for criminal 1iability.

In the final analysis, as stated in the NUMARC comments, “the proposed
rule portrays & genuine disinclination to have any counsel of chnice
present at investigative interviews." Such draconian measures as the
proposed rule doubtless would make it significantly simpler far NRC to
conduct its 1nvost1?|t1ons, free of the occasional delays and rnther
inconveniences occasioned by slavish adherence to such niceties as the
right to effective representation of counsel. Fortunately, however,
administrative efficiency is not the so'e objective of the Constitution,
the courts, or even the Administrative Procedures Act. Proposed 10CFRI9 is
a misconceived attempt to further administrative efficiency at the expense
gf 1?d1:1dua1 rights, and should be unequivocably repudiated by the

ommission,

Sincerely,

Ravrtan A Sm#th
Counse)
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February 17, 1989

Mr, Samuel J, Chilk

Secretary

United States Nuclear Regulatory
Commission

Weshington, D.C, 20555

Attn: Docketing & Sarvice Branch

Re: Proposed Rule c. Sequestration

of Witnesses Under Subpoena __
Dear Mr, Chilk:

| The following comments by the Committee on Nuclear Technol~-

| ogy and Law of the Association of the Bar of the City of New York

| ithe "Committee") are provided on the proposal by the Nuclear
Requlatory Commission ("NRC") to amend its regulations at 10
“oF oK, rart 1Y in order to adopt a new rule for the "Sequestra-
ticn of Witnesses Interviewed Under Subpoera," as set forth at 53
Fed. Reg. 45768-71 (Nov, 14, 1988). The Committee respectfully

vk tba meanoged New rule ig inconsierant with Warh

well-established legal precedent and sound public policy; it
therefore should not be adopted.

insroauction

3

-

e comnittee is one of the standing committees of the Asso-
Sar of the City of New York, a voluntary bar asso-
ciation with more than 18,000 members. In 1949, the Executive
Comrmitter of the Association adopted a resolution establishing a
T ‘&2 on Atomic Energy, the predecessor to the Committee,
vstablished a8 mandate for the Committee to report
on d.. Matters relating to atomic energy.
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Since its inception, the Committee has activelv particijar 4
in the consideration, development and interpretation of muck o
the proposed legislatior and regulation in the field of aton .
energy. The NRC's propoused rule on sequestration is one suc
regulation,

11, Analysis

The NRC proposes to amend Part 19 of its regulations in
order to require that witnesses be "sequestered" during NRC
interviews conducted tursuant to a subpoena, The NRC's proposal
encompasses both the "separation of multiple witnesses from each
other during the conduct of investigative inter-iews", 53 Fed.
Reg, at 45770 (proposed §19.,3), and thr {isquali:.<acion of an
attorney from representing a witness du. ing such a subpoenaed
interview if the attorney also represents other witnesses, the
witness' employer or management, and the NRC investigator deter-
mines that "the investigation may be obstructed, impeded or
imparied [sic), either directly or indirectly" as a result of the
attorney's multiple representation, Id, (rroposed §19.18(b)).
The purpose of the rule is to "ensur([e] the integrity of the
agency s factual fi dings and regulatory conclusions" during
inspections and investigations., 14, at 45769-70 (Supplementary
Intormation acceripanying proposed rule).

The proposal does not explain the manner in which the integ-
rity of NRC's investigations heretofor has been compromised as a
result of witresses' behavior or the conduct of witnesses' coun-
sel. And while the integrity of NRC's processes must be assured,
there 1s nc reason to achieve this laudable end by means which
disregard the established legal rights of individuals who are
invelved in Ol processes.

Ar indicated in the Supplementary Information accompanying
<he oroposed rule on seguestration, Section 6(a) of the Adminis-
tretive Procedure Act ("APA"), 5 U.S8.C., §555(b), nrovides that an
individual who is subpoenaed by a government agency "is entitled
to be accompanied, represented, and advised by counsel. . . ."
See 53 Fed., Reg, at 45768 (Supplementary Information). There is
a substantial body of law that defines the right to counsel, both
in the context cf the APA, and in other non-administrative con-
texts, such as the right to counsel during a criminal trial, a
civil trial, or a grand jury proceeding. The NRC's propossal on
sequestration appears to give little, if any ccnsideration either
to this judicial precedent or to the traditional legal analysi
that is reflected in these cases.
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The right to counsel is ot a- absolute right; nevertheless,
it is a right of enormous impc. .ence in our system of law, and
the courts do not permit that right to be lightly infringed.

One of the touchstones of the right to counsel is that it
"has always been constrved to mean counsel of one's choice."

cker v, Conmissioner of Internal Revenue, 275 F.2d 141, 144
5th Cir., 1960); ac N §§§;%&_ggggg, $33 r.24 7, 11 (D,C.Cir.
1976); SEC v, Higgghg, 38¢ F.2d 550, $52~-53 (9th Cir, 1966), 1In
the context of a criminal trial, the First Circuit has recently

elaborated on the importance of an individual's personal choice
as t. wie attorney in whom he or she has confidence:

wWhen, however, it is tne gggg;gmgg; that
seeks to disturbh the planned proceedings by
moving to disqualify defense counsel, it '.as
only one arrow i» its quiver. it must o mon-
trate that any i~fringement on c¢hoice v
counsel 1s justified. It cannot expect to
prevail by saying, in effect, "The court
should grant our motion because even though
ve have not demonstrated a sufficient need
‘or disqualification, no harm will have been
one if competent substitute counsel are
appointed and given eiough time LU prepare
their defense." Such an apprnach would
entirely eviscerate a defendanc's right to
counsel of choice.

gnited States v, Diozzi, 807 F.2d 10, 16 (1lst Cir., 1986); see
also SEC v, Csapo, supra, 533 F.2d at 11 (discussion of impor-
tance to client of his confidence in counsel of choice).

Thus, counsel of choice is an integral part of the rigut to
counsel. Ordin-rly, that right enccmpasses the cpportunity to
select one's own covnsel including, for example, an attorney who
wes a particular.z«nd knowledge, such as a familiarity with a
nighly technical area. $ee Aetna Casualty & Surety C., v, United
states, 570 F.2d 1197, 1202 (4th Cir. 1978) (in a civil action
invalving an airplane crash, government emplcyees wera entitled
to "tne benefit not only of Government counsel but also the res-
ervoir of the Government's expertise in this highly involved and
technical litigation"),

Ti + standard used by the courts to evaluate the merits of an
*ffort by an administrative agency to disqualify a witness' cho-
sen counsel was set forth in the Csapo case:
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(Blefore [an agency) may exclude [a witness'
chosen] attorney from its proceedings, it must
come forth ., . . with "concrete evidence" that
his presence would obstruct and impede its
investigation,

533 F.2d at 1l (emphasis addez),

The "concrete svidence" standard was relied upon by the
NRC's Advicory Comuittee for Review of the Invesiigation Policy
on Rights of Licensee Employees Under Investigation when it made
its recommendations to the NRC in 1983, See Advisory Committee
Report, Sept. 13, 1983, at 16, Referencing the Csapo case, the
andvisory Committee stated:

We are accordingly of the view that it
wouid be appropriate to enter or seek an
order of exclusion only where (a) a witness
has been ordered to testify, and (b) there is
concrete evidence that the chosen repre-
sentative cf that witness is in such a posi-
tion that his narticipation g4s counsel would
seriously pre .dice the investigation,

There is no refere ce to the Advisory Committee's recommen-
dation in the proposed tule on sequestration, ncr is the
"concrete evidence" standard addressed. Instead, the standerd
set forth in the NRC's proposal is squarely at odds with the
Csapo test, in that it requires only that an investigator deter-
mine that an investigation "may" be obstructed, impeded or
impared, "either directly or indirectly," in order to disqualify
a witness' chosen counsel, 53 Fed. Reg, at 45769 (proposed

LTNRTRIY, Tho proponents of the rule do not explain why they
have proposed a standard that is inconsistent with settled law,
nor do they address the policy or otier consideraticns that went
into the adopt.on of their standard.

The "concrete evidence" standard reflects prevailing law,
ana appropriately balences countervailing interests of substan-

o shpovience, If the conduct of witness' attorney is actually
obstructing, inpeding or imparing an agency investiyation,
whether because of the attorney's allegiance to other clients or
for any reason, the integrity of the agency's process is in fact

srEstengs, and the interest of thy age.cy and the
public-at-la’ je need not be subjugated to the ostensible interest
of the witness., However, because of the witness' statutory enti-
tlement to counsel of choice, disqualification is inappropriate
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vhen there is not an actual obstruction of justice but simply
aggressive lawyering, euphemistically referred to by the Supreme
Court as "courageous forthright lawyerly conduct.," ggg Sacher v,
United States, 343 U8B, 1, 12, 72 8. Ct. 451, 457 (19%2), And
the "mer: fact that a witness' counsel also represents others wh
have been or are later to be questioned, 18 no basis whatsoever
for concluding that pre~ence of such counsel would obstruct the

investigation.," (Cs¢ _ou v, SEC, supra, 533 F.2d4 at 11,

In short, while the interests of the individual witness in
an agency investigation are not the only interf ts at stake, the
witness' APA-granted right o counsel is deser' ‘g of the
agency's substantial deference. The NRC Staff . proposed amend-
ment to Part 19 of its regulations too readily encroaches on wit-
nesses' statutory right to counsel. Contrary to the suggestion
contained in the proposed rulemaking, the proposal is not a
"somewhat minor burden on an individual's right to be accompanied
Dy a particular counsel," 53 Fed. Reg. at 45769 (Supplementary
Information); rather, it would ingtitutionalize an onerous bur-
den,

In addition to the standard for disqualifying counsel that
is contained in the proposed rule on sequestration, there is
another element of the proposal which appears to be inconsistent
with settled law and with sound practice,

The proposed rule expressly permits NRC investigators to
"separate" witnesses, see 53 Fed. Reg. at 45770 (proposed
$§§ 19.3, 19.18). Although neither the proposed rule nor the Sup-
plemental Information defines what this "separation" entails, it
appears to encompass prior restraints on witnesses' conversations
and contacts with other witnesses or interested parties. This
inference is suggested by the fac. that the concept of "segues-
tration," used in evidentiary proceedings, contemplates limits on
a witness' conversations to other witnesses who have not yet
testified about the former's trial testimony. See Fed. R. Evid.
Rule 615 (witnesses excluded from trial so that they cannot hear
the testimony of other witnesses). The inference also is sug-
gested by the concern set out in the Supplementary Information to
the proposed rule that dual representation "could permit the sub-
ject of the investigation to learn, through counsel, the direc-
tion and scope of the investigation™ -- a result the rule s2>eks
to evoid., 53 Fed. Reg., at 45769,

The situaticn where one witness' testimony can be kept
“secret” from other witnesses is sequestratio~ at trial, in whi=h
witn:sses are excluded from the courtroom during the courtryom
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testimony of other witnesses, Fed. R, Evid., Rule 615, In con-
trast, the proposed NRC rule contemplates the “[s]equestration"
of witnesses "during the conduct of investigative interviews,"

53 Fed. Reg. at 45770 (proposed § 19.3),

The traditional concept of evidentiary segquestration is
available only in the courtroom., Sequestration has no applica-
tion 4during pre-trial phases of a proceeding, including the
investigative phase, Thus, in Gregory v. United States, 369 F,2d4
185, 188 (D.C, Cir, 1966), the Court of Appeals observed that
"[wlitnesses, partxcularly eye witnesses, to a crime ar he
property of neither the prosecution nor the defense. Botn sides
have an equal rxipt, and should have an equal opportunity, to
interview them,"

If, by its form of "sequestration," the NRC Staff intends to
impose a prior restraint on witnesses' speech and conduct, the
staff is infringing on witnesses' First Amendment rights. Not
only does the government carry a heavy burden to justify such a
prior restraint, but the restraint must be "narrowly drawn and
cannot be upheld if reasonable alternatives are available having
a lesser impact on First Amendment freedoms," B NCs V.
Young, 522 F.2d 234, 238 (6th Cir., 1975) (citations omitted). No
such aralysis is proferred in the proposed rule, not it is likely
that such an analysis would be persuasive,

i/ While the secrecy element of seguestration is present in
grand jury proceedings, Fed, R, Cr, P, 6(e)(2), grand jurors are
functioning as agents of the state in carrying its judicial
responsibilities and, accordingly, "are subject to speech
restrictions that would violate the first amendment if imposed
anainst orivate citizens generally." U.,S8, v, Ford, B30 F.2d4 596,
599 (6th Cir, 1987), citing 2 ABA Standards for Criminal Justice,
Standard 8-3.6 & Commentary at 8-54-55 (2d Ed, 1980).

furtnermore, even in the grand jury context, where witnesses
appear before the grand jury in closed session, and where counsel
18 not present, a grand jury witness is free to discuss his expe-
rience before the grand jury with anyore, and that certainly
inciuces his attorney. As Rule 6ie)(2) of the Federa. Rules of
Criminal Proced re specifically provides, "No obligation of

secrery may be imposed on [grand jury thnesses] " See, e.q9.,
States v, Sellg Engineering,. lInz,, 463 U.8, 418, 425
983;, Blalock v, Unxted S;gte§ 844 F.,2d 154b, 1556 (1lth Cir,
.988 In ran B8l4 F.2d 61, 68-69 (lst Cir.

1987) .
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in summary, restricting the speech of a witness outside the
courtroom constitutes a prior restraint on free speech which can
only be justified in exceptional circumstances. The proposed
rule on sequestration, insofar as it intends to restrict wit-
ess's conversations or associations with, at most, modest justi-
‘ ieratinn. {8 impermissible.

Finally, there is ambiguity and vagueness in the proposed
rula which would appear to make the rule void for vagueness.
gede, SMith v, Goguen, 415 U.&, 566, 572, 94 S. Ct, 1242,

285
1247 (1974); Connolly v, General gongt':c%xon Co,, 269 U.,S, 385,

391, 46 S, Ct, 126, 127 (1926); Bass [ 'at] . V. Town of
;ngsg , 639 F, Supp. 873, 881 (D, Conn, 1986); see generally
Note, The VOid~£or~Vagueness Doctrine in the Supreme Court, 109

U. Pa, L, Rev., 67 (1960),

The proposed rule's definition of sequestration is suffi-
ciently vague that it is unclear precisely what activities could
be pronxoxted In addition, there are many inconsistencies in
the rule which obscure its meaning.

There are confusing and inconsistent characterizations of
the presumption the rule intends to embrace concerning dual rep-
resentation, For example, sections 19.3 and 19.8(b) of the pro-
posed rule contain the presumption that dual representatxon is
1~perm‘ssxb1e, and require the express permission of the investi-
gator before it will be allowea. 53 Fed., Reg. at 45770. In con-
trast, the Supplementary Information reverses the presumption by
statxng that dual representation is appropriate, absence objec-

. *he investigator. 53 Fed. Reg. at 45769, Moreover, sec-
tions 19,18(a) and .z) contain reverse preSumpt1ons about the
presence of counsel of choice. Furthermore, .he proposed rule's
treasumntion against dual representav.ion makes no distinction
veseu wii cie status of the interviewee-client, sucn as woetnsar ne

i o weiwer Of the licensee's "corporate control group."™ 1In con-
trast, the Supplementary Information appears to consider this
B .feLa3T 82 Do meaningful, Comparg 53 Fed, Reg. at 45770

(men-asn3T€6019.3,710,18) with 53 Fed. Peg. at 45768.

- -

Ahe Fommxttee opposes the NRC Staff's proposal to amend Part
fLhE agenty's regulations to provide for sequestration of
iefired in the Staff's proposed rulemakina., See 53
&%, &t 45768-71, The Committee's opposition is based on







Separate Views of Kenneth F, McCallion

While ! agree that the proposed NRC amendment to Part 19 of
its regulations is ill-advised to the extent that it would give
total discre.ion to an agency official conducting an investiga-
tion to disqualify counsel representing more than one 'itness
(§ 19,18(b) and (c)), it is my opinion that the portion cof the
proposed rule dealing with "sequestration of witnesses"

(§ 19,18(a)) is reasonably related to the legitimate investiga-
tive function of the NRC and does not impermissibly intrude on a
witness right of association or freedom of speech.

On their face, proposed Sections 19.3 and 19,18(a) permit a
witness to be "accompanied, represented, and advised by counsel
of his or her choice," and merely prohibits another witness,
another witness' counsel or his employer's counsel from boin?
present during the interview of thst witness. ~This aspect of the
proposed rule seems to be more analogous to the provisions of
Fed, R, Evid, 615 (excluding witnesses from trial), and rules
prohibiting other wi.tnesses or their counsel from attending grand
jury proceedings, than cases involving "prior restraints" by
courts enjoining publication of news articles. The proposed reg-
ulations no more contemplate a prohibition on communications
between two witnesses either before or after an interview, than
Fed. R, Evid. 615 can be interpreted as restricting out-of-court
communication between trial witnesses. Any restraint on freedom
of expression or association resalting from an adoption of the
proposed rule would, therefore, be minimal.

In order to eliminate any ambiguity in proposed Section
19.18(a) as to whether a witness may be accompanied to an inter-
view by counsel of his own choice, even thcugh such counsel also
represents another witness or the employing entity, ! would pro-

pose the following language be added at the end of proposel Sec-
tion 19.18(a):

"However, nothing herein shall be construed
to prohibit a witness from being accompanied
during an examination by an attorney of his
choice, ~ven though said attorney may als
represent another witness or the employing
entity, as long as any potantial conflict is
fully disclosed to the witness and the wit-
ness assents to the multiple representation."



