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RULEMAKING ISSUE

(Notation Vote)
September 20, 1988 SECY-88-269

Fort The Commiss'ioners

From: William C. Parler
General Counsel

Subject: PROMULGATION OF WITNESS / LAWYER
SEQUESTRATION RULE FOR OI INVESTIGATIONS

Purpose: To obtain Commission approval for
publication in the Federal Register of
proposed regulations at 10 C.F.R.
Part 19

,

Background In a Staff Requirements Memorandum of
May 23, 1988, the Commission directed;the
staff and OGC to draft a rule regarding
the sequestration of lawyers and
witnesses during the conduct of
investigative interviews. The
sequestration rule was alluded to in a
March 29, 1988 letter from

| Congressman Sharpe.
|
j viscussion: A proposed rule has beer, draf ted that
. provides for the sequestration of all

witnesses during the conduct of
investigative interviews. The ru.e also
provides for the exclusion of counsel
when the agency investigator determ!nes
that a reasonable basis exists to believe
that the investigation may be obstructed,
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impeded, or impaired, either directly or
indirectly, by an attorney's
representation of more than one witness
or by an attorney's representation of
both a witness and the employing entity
of the witness. In the event an attorney
is prohibited from representing one or ^

more witnesses or a witness and the
employing entity, the proposed rule
provides that, when practicable, the

2attorney be advised of the reasons -

supporting the decision to exclude. "

Recommendation: It is recommended that the Commission
approve publication of the proposed rule ...

'

in the Federal Register.

Coordination: The EDO's staff has reviewe the
proposed rule. Their st gest s have
been incorp rated

o. >

t

William C. Parler
General Counsel

Attachment
Proposed Rulo

Commissioners' comments or consent should be provided directly
to'the Office of the Secretary by c.o.b. Thursday, October 6,
fy88.

Commission Staff Offico comments, if any, should be submitted *

''- ??mri:010ncre MLT Thurcday, September 29, 1 9 0 0 , *.t i t h
*-

an information copy to the Office of the Secretary. If thepaper is of such a nature that it requires additional time for
analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.
DISTRIBUTION:

ananissionerst

OGC
OI
OIA
JA
REGIONAL OFFICES
EDO
ACRS '

ACNW
ASLBP ,

ASLAP
SECY

,



_ _ _ _ . _ _ _ _ _ _ _ _ _ . _ _ . . _ . _ _ _ _ _ . . _ _ _ _ _ .

i
'

[7590-01], .'
:

i '
i

| N" CLEAR REGULATORY COMMIS$10N. -

i

| 10 CFR Part 19

| Sequestration of Witnesses

AGENCY: Nuclear Regulatory Commission<

!
|

'

ACTION: Proposed Ru'fe
|

'

; SUMMARY: The Nuclear Regulatory Commission is proposing to-amend its

regulations to profide that all persons (and their counsel, if any).

interviewed in connection with an agency investigation shall, unless

otherwise authorized by the NRC official conducting the investigation, be

sequestered fro,m other interviewees in the same investigation.-

; DATES: Comment period expires 60 days after publication. Coments

received after this expiration date 'will be considered if it is practical-

to do so, but assurance of consideration cannot be-given except as .to
4

| coments received on or before that date.
;
,

|

ADDRESSES: Interested persons are invited to submit written comentsj

and suggestions on the proposed amendment to the Secretary of the

Commission, U.S. Nuclear Regulatory Commission, Washington, D.C. 20555,

|. Attention: -Docketing and Service Branch. ' Copies of'coments received by

the Comission may be examined and copied for a fee in'the Comission's
>

Public Document Room located at 2120 L Street,-N.W.. Washington, D.C.

!

\
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FOR FURTHER INFORMATION: Carolyn F. Evans, Office of the General
.

Counsel, U.S. Nuclear Regulatory Comission, Washington, D.C. 20555 |__

.

telephone:- (301) 492-1632
. .

)

SUPPLEMENTARY INFORMATION: The Comission is aware of the confusion that

has arisen regarding who can attend investigative interviews of I

individuals. See, ed., Metropolitan Edison Company (Three Mile Island

NuclearStation, Unit 1),LBP-82-348,15NRC918,990-93(1982)

(discusses the question of whether an interviewee may have a

representative of company inanagement present during investigative

interview). As a general matter, no person has a right to be accompanied !

by counsel or any other individual during a voluntary NRC investigative |

!
interview, p . However, absent a subpoena', no person is reauired to 1

submit to an NRC interview. Thus, to the extent the existence and scope
.

of one's right to be accompanied by counsel or other representative

becomes an issue, it is in the context of an interview compelled by '

,

administrativesubpoenaissuedpursuant-to42U.S.C.I2201(c). In these ,

.

cases Section 6(a)_of the Administrative Procedure Act, 5 U.S.C.
I - 6 555(b), provides that the interviewee is entitled "to be accompanied,

represented and advised by cour.cel. "
...

Questions concerning the scope of an interviewee's right to be
,

accompanied by counsel _or others, born out of the absence of clear

Commission policy on the issue and the lack of clearly developed judicial

guidelines, have been raised in essentially three ways. First, in

several instances, an interviewee's employer.has. sought to arrange for a

management representative to attend NRC interviews of its employees.*

!
'

:.

.

9
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Second, the employer has provided corporate counsel, either unilaterally

or with the agreement of the employee, to represent all employees during i

an NRC interview.~ Third, an employer has offered to provide its ;

employees, free of charge.-non-corporate counsel initially selected byL

mant.gement or independently retained by the individual employee.

Where the interviewee is a member of the employer's corporate - i
!

contre group, the presence of corporate counsel at ari NRC interview is,

except in extraordinary circumstances, not objectionable. Similarly, the ]

fact that an employer has agreed to pay the fees of employee selected,
3,

non corporate counsel should generally be of no concern to the-

investigative staff unless the fee reimbursement agreement on its face or

in operation acts as an improper restraint on the employee's potential
,

candor. However, where corporate counsel seeks to represent
~

a

non management employees during an NRC investigation, or where the
,

employer effectively selects the employee's non-corporate counsel, the

potential for conflicts of interest among counsel's multiple clients in
,

responding fully and candidly to the inquiries of the agency and the

potential impairment-to the efficacy of the NRC investigation become a
!.,,- - ,,o enne.rn, =

In most cases, attempts to interject ~a corporate presence into 3

investigative interviews of the non-management employees of a licensee or

appiitant have been satisfactorily: resolved through negotietion between I
'

company management and NRC staff. However, such ad hoc 1 negotiations have

W to unnecessary delay in completing NRC investigations. In order to !

clearly delineate the rights. of individual-interviewees, the legitimate !

interests of the company or licensee, _and the responsibilities of- thel NRC ;

!

s,
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to ensure the public health and safety, the Comission believes it 1

'

appropriate to announce general guidance to be followed in this: area.

| The Commission believes as a matter of policy that investigative

interviews should'be conducted in an atmosphere free of outside
i

influences. The Comission is aware that management often has a I

legitimate interest in NRC investigations in order to uncover and correct

any violations of NRC regulations. Moreover, since the policy of the !8

i Comission is to hold the licensee or applicant-strictly liable for the

j acts and-omissions of its employees and contractors, the licensee or

applicant normally has a corporate and/or financial interest in the
,

! outcome of the investigation. Nevertheless, the Comission believes that !

|
thepurposeofitsinvestigations(toprotectthepublichealthand

safety by discovering violations of Comission regulations and the Atomic i

'

Energy Act), and its interest in ensuring the actual and apparent

integrity of the agency's factual findings and regulatory conclusions

based on the investigation would be better served by excluding all

persons from the interview except for the interviewee's counsel..
.

In cases where dual representation is an issue, the Comission- i

|
.

believes that exclusion of the particular counsel chosen by or.for the

interviewee might be warranted. Where the person being interviewed

chooses to be represented by counsel for the licensee or-applicant, an.
j

inherent potential for a conflict of interest and impairment of the NRC's ;

investigation exists. The Comission recognizes, however, that the. j

attorney can ethically represent multiple clients if hr or.she fully J

discloses the potential. conflict to the' clients and they individually-

assent to the multiple representation. Such disclosu're.between counsel

*
.

,
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| . .

i and client does not always eliminate or reduce the inherent potential
'

that the multiple representation could impair or impede the Commission's

investigation. Dual representation of both the interviewee and the
i

licensee or applicant could pennit the subject of the investigation to |

1 earn through counsel, the direction and scope of the investigation. The

subject could then take steps to structure the flow of information to the

NRC or otherwise impede the investigation. For instance, if person A ' ]
!
'

told the NRC interviewer that there were improper welds in a certain

place, or that individual C had told him of improper construction, the

attorney could report this to the licensee or applicant which could then
'

correct the welds or talk to C before the NRC did. Indeed,, in three

recent cases where the company offered its own attorney to potential
' witnesses, the attorney stated prior to any interview that he would

,

relate to the company all that took place in the interview. This

produces an inherent coercion on the interviewee not to reveal to the NRC
,

,

information that is potentially detrimental to his employer. Moreover,
,

'

should the agency official conducting the investigation detchnine, that an

offer of confidentiality to an interviewee is warranted, the_whole

purpose for conficentiality could be undermined simply by the presence of
'

counsel who represents other interviewees or the subject of the

investigation.,

For these reasons, the Commission believes that such dual

representation could prove detrimental to NRC investigations.- I

Accordingly, the proposed rule provides:that where the-agency official

conducting the investigation-determines after consultation with th.e

Office of the General Counsel that there is a-reasonable basis to-believe

.

..2-,
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that the attendance of a particular attorney might prejudice, impede or;

'

impair the investigation by reason of that attorney's dual representation.

of other interests, the particular attorney laay be excludad from the j

! interview. The rule further provides that where au interviewee's counsel {

is excluded and the interviewee 15 not given reasonable prior notice of
:,

an intent to exclude counsel, the interview may be delayed at the

interviewco's option for a reasonable period to permit the retention of

other counsel. The " reasonable prior notice" standard contemplates

affording the witness sufficient time in advanc'd of his/her inte: View to
i

retain new counsel, e A , one week. The Commission believes that the -

interest in ensuring the health'and safety of the public through vigorous

and probing investigations of possibit regolatory violations justify the

somewhat minor burden on an. individual's right to be accompanied by a
'

particular counsel.
,

Several district courts have upheld an agency's power to exclude a,

witness' attorney from an investigative interview 'there that attornoy

| clso represented the person under investigation. 'See. 'Jnited States v.
|
'

Steel,238F.Supp.,575(S.D.N.Y,.1965);Torrasv.Stradley,103F.Supp.
_

/37 (N.D. Ga.1952); Enited States v. Smith, 87 F; Supp. 293 (D. Conn.
I

1949). One circuit court considering this issue however, reversed a ;

! district court decision that held the Internal Revenue Service could deny

a third party witness the right to be accompanied by counse1~for the,

taxpayer under investigation. Backer v. Commissioners of Internal

3eyenup, 275 F.2d 141 (5th Cir.1960). That . court, however, which
. . . .

>

i indicated that a witness has a right to the counsel .of hit choice, did-

not decide whether that right could be limited or otherwise qualified
y ,

.

d

*
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pursuant to formal rule-making procedures. Two other circuit :ourt

. . ca.itions invoM'ng the Feiurities and Exchange Commission's

! sequestration rule, have c,lso indicated that the terminology of 6 U.S.C.
i

.

0 555(a) means counsel of ine'I choice. SEC v. Csaro, 533 F.2d 7 (b.C.
1

Cir.1976); SEC v. Higashi, 359 F.2d 550 (9th Cir.1966). Both of those_

courtti however, indicated '.'.at there could be circumstances where an
,

attorney cv uarred ft: 1 the interview, although.it could not ' 9

done under facts er those cases.'.

With this guidance in mind, the Comission realizes that no absowM
-

! criteria can be establiddC for determining when the NRC may exclude an

intet liewee's attarney Wro 6 ' attorney is also counsel for the
'

.

licensee or applicant undu inves tigation. The_ Commission believes ;

i hovewr, that dual representation of interviewees and licensees snould be

g prevented wherever possible. Thus, under these circumstances, an

appropriate rule would great the Office confucting the interview the

discretion to determine shether the attorney 9houl,d be allowed to attend
k

.

the interview. 7he factcq to consider in favorof exclusion include:

(1) whether the company under fsNestigation suggested that the witness

employ the pwticular counsel and it pying the feet (2) whether

there might be a divergenre of interest ,etween the witness and the

company unknown to the witness such that tr*. witness might-not want the

attorney to be present if he were aware of ' he divergency of interest;

($) whether the itivestigation could be-preju Heed if. the attorny is

allosed to attend he interview; the-greater the potential preWice the

greater the case for excluding. The factors to consider in favor d

allowing the attorney to be present include: . (1) whether there is-lit;.e

4
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or no diversity of interest between the witness and the entity beit;

iravestigated su'ch that an interview of the witness:would in effect

practically be an interview of the person or company under investigation;

(2) whether the nature of the case makes it unreasonable to insist.that

thewitnesshaveseparate.ounsel;and(3)whethertherehasbeenany

showing of potential _ prejudice to the investigati_on by allowing the

attorney to be present.

This proposed rule does not contain any information collection-

requirements under The Paperwork Reduction Act of 1980,- Pub. L. 95-513.
!

REGULATORY- FLEXIBILITY ACT CERTIFICATION

In accordance with the Regulatory Flexibility Act of 1980, 5-U.S.C.

6 605(b), the Commission hereby certifies _that this rule, if promulgated,

would not have a significant economic impact on a substantial number of

small entities.
,

For the reasons set out in the preamble and pursuant to the" Atomic

Energy Act of 1954, as amended, the Energy Reorganization'Act of 1974, as

amended, and section 553 of Title 5 of the United States Code, notice is-

hereby given that adoption of the following amendment to 10 CFR Part 19-

is contemplated.

-PART 19--NOTICES, INSTRUCTIONS AND REPORTS TO WORKERS;
INSPECTIONS

1. The authority citation for Part 19 continues to-read as follows:

Authority: Secs. 53, 63, 81, 103, 104, 161, Pub. L. 83-703, 68 Stat.
930, 933, 935, 936, 937, 948, as amended (42 U.S.C. 2073. 2093,-2111.. 6s

2133, 2134, 2201); sec. 401, Pub. L. 93-438, 88 Stat. 1254 (42 U.S.C.
58910, unless otherwise noted. I

2. The Title to Part 19 is revised to read as follows:

.

_ _ _ _ _ _ _ _ _ _ _ _
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PART 19 -- NOTICES, INSTRUCTIONS AND REPORTS TO WORKERS;
INSPECTIONS AND INVESTIGATIONS

Section 19.1 is revised to read as follows: 0 19.1 Purpose

The regulations in this part establish requirements for notices,

":tructions and reports by licensees to individuals participating in

licensed activities and options available to such individuals in

connection with Commission inspections of licensees to ascertain

compliance with the provisions of the Atomic Energy Act of 1954, as

amended. Title II of the Energy Reorganization Act of 1974, and
,

regulations, orders, and licenses thereunder regarding radiological

working conditions. The regulations in this part also establish the *

:

rights and responsibilities of the Commission and individuals during

| interviews conducted as part of agency investigations undertaken pursuant

to Section 161c of the Atomic Energy Act of 1954, as amended.

i 19.2 is revised to read as follows: 9'19.2 Scope

The regulations in.this part apply to all persons who receive,

possess, use, or transfer material licensed by the Nuclear Regulatory

Comission pursuant.to the regulations in Parts 30 through 35, 40, 60,
" 70 or Part 72 of this chapter, including persons licensed to operate

a proauction or utilization facility pursuant to Part 50 uf this chapter

. ._ . :: ens licensed to possess power reactor spent fuel in an

independent spent fuel storate installation (ISFSI) pursuant to Part 72

. . un 3 chapter. The regulations regarding investigative interviews of

individuals apply to all investigations within the jurisdiction of the
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Nuclear Regulatory Comission other than those involving Nr.d employees or

NRC contractors.- - _

$ 19.3; Definitions

A new paragraph (f) is added to: read as follows:

(f) " Sequestration" means the separationLof multiple witnesses from.

each other during the conduct of investigative interviews, and the.

exclusion of counsel who (a) represents one witness from the interviews ;

of other witnesses or who, (b) represents the employing' entity of the |
~

witness or management personnel..from the interview of that witness, when

such representation-obstructs. impairs, or-impedes _an agency

investigation. '

.

3. A new paragraph _. _ is added to' read as-follows:

_. _ Sequestration of Witnesses and Counsel

As used in this part:

(a) Any person compelled to appear-in person at an interview during an i

agency investigation may'be accompanied, represented and advised-by

counsel of his or her choice; provided,-however, that all witnesses'shall
|
'

be sequestered,- and unless permitted in the discretion of the official
i conducting the investigation, no witness or counsel accompanying thel

witness (including counsel who also represents the. person or employing

entity that is the subject of the investigation) shall be permitted to be

present during the examination of any other witness. called in such

proceeding.- -

.

- a ur s -m - 4 w , g
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(b) When the agency official conducting the-investigation--determines,

after consultation with the Office ofc the General Counsel, that a

reasonable basis exists to believe that the investigation may=be-

obstructed, impeded or impaired, eithe. directly or indirectly, _ by an

attorney's representat_ ion of more_than one witness or by an-attorney's-

,
representation of a witness and the employing entity of the witness, the

|

agency official may prohibit that attornsy from being present during.the-
.

interview of any witness.other than the witness on whose behalf counsel

first appeared in the-investigatory proceeding. - To the extent;

practicable and consistent with the. integrity'of'the investigation. the
'attorney will- be -advised of the reasons supporting _the decision' to -

; prohibit his or her representation of'more.-than one interviewee _during-

the investigation.

(c) Where a person.'s counsel is excluded pursuant to subsection (b)

above from his or her -interview and the person is not provided reasonable.

prior notice of an intent to exclude counsel, the interview shall, atL the
'

person's request, be delayed for_ a reasonable period of time to permit

the retention of new counsel.
<

Dated at Rockville, Maryland this day of , 1988~..

For the Nuclear Regulatory Commission?

.

-SAMUEL d. CHILK
Secretary of_the Commission

.
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January 6, 1989
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hgCg 1m . = Wti

Et h

Mr. Smmuel J. Chilk
Secretary
Docketing and Service Branch i

U.S. Nuclear Regulato ; Commission
Washington, DC 20555

Dear Mr. Chilkt

Subject NRC Proposed Rule on Sequestration of
'

Witnesses Interviewed Under Subpoena
(53 Fed. Reg 45768, November 14,.1988)'
.__...........____............______. .

This provides Commonwealth Edison Company's (Edison) comments on the
subj' c proposed rule. In it, the Nuclear Regulatory Commission (NRC) has
proposed to amend 10 CFR Part 19 to prohibit the presence of a witness, or a
counsel for a witness, from generally being present during the examination of
any other witness called to give evidence in the'same investigation. The
purpose of this rule is to limit the flow of information between interviewees
subpoenaed to give evidence in the same investigation.

The rule also would limit an attorney's ability to represent more
than one witness. The concern here is " dual representation", such as, an
attorney's representation of both a licensee and that licensee's employee.
Such dual representation, the NRC believes, could lead to a conflict of
interest and inhibit the testimony of the licensee's employee. To prevent
these consequences of dual representation, the NRC proposes to authorize the
noency of fic.lal conducting the investigation to exclude an attorney if there
is a reasonable basis to believe that the dual representation might prejudice,
impede or impair the investigation.

In particular, the rule would raise a presumption of conflict of
interest by a lawyer who has been recommended to a witness by a company which
is under investigation and is paying that lawyer's fee, even if that lawyer is
not simultaneously representing that company. The concern is with the
company's suggestion of the attorney and not with its payment of the
attorney's fee (see 53 Fed. Reg, at 45768, col. 3). This concern is
misplaced. The fact that a company suggests an experienced attorney instead
e r Ia. wing t he nr quisition of competent counsel to n possibly inexperienced
witness, by itselt, does not raise a presumption of conflict. In the absence
of a showing that the company's suggestion of a counsel creates a conflict of
interest, the NRC should not interfere in Edison's long-standing practice of
supporting its employees by recommending competent counsel and defraying their
legal expensen when conditions warrant.

*g; {hh
. ~ ~ 3 . =W,,,
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The NRC characterizes this rule as creating a minor burden on the
fundamental right of a witness to choose a counsel but believes that such a
burden is warranted by public health and safety considerations. By this
characterization of the rule, the NRC would avoid a case-by-case balancing of
this interference with the right to counsel againct the potential public
health and safety considerations involved in a particular investigation. This
consequence could reinforce the views of those who believe that nuclear power
cannot be realized without significant abridgements of our fundamental
Constitutional guarantees. Edison does not share those views but believes
that the right to a counsel of one's choice is so fundamental a right that
such a balan.cing is required and should be provided for in the rule.

Edison appreciates the opportunity to provide these comments.

.

Sincerely,

Hent lies

Manager of Nuclear Licensing

i
i

1
i

1
|

|
|
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h YLE AppaEss: Atom law

January 9, 1989

.

Samuel J. Chilk, Secretary-
'

United States Nuclear Regulatory
Commission

; Washington, D.C. 20555

Re: Revisions to NRC Regulations Regarding
Sequestration of Witnesses and Attorneys
at Interviews Conducted.Under Subpoena,
53 Fed. Reg. 45768 (November 14, 1988)

Dear Mr. Chilk:

The Nuclear . Regulatory- -Commission has proposed
amendments to its regulations regarding sequestration of
witnesses and attorneys at interviews conducted under
subpoena. The proposed changes in - the -NRC's- regulations
were published at 53 Fed. Reg. 45768 (November 14, 1988).

The Commission originally - requested comments on the-
proposed changes by January 10, 1989. Subsequently, the,

Commission extended the comment period thirty days, 54 Fed.
Reg. 427 (January 6, 1989). Nonetheless, we are.providing
the Commission With comments at this. time in orcer to' permit

: their fullest consideration.

Accordingly, pursuant to the notico and opportunity for
comment, the firm of Conner t, Wetterhahn, P.C. hereby offers
the attached comments on behalf of its clients and itself.

Sincerely,

AW1 h- Ob #'
Troy B onner, Jr.

Encicsure

,t 'ld.
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COMMENTS OF CONNER & WETTERHAHN, P.C. W
ON PROPOSED NRC RULE ON SEQUESTRATION OF WITNESSES

AND ATTORNEYS AT INTERVIEWS CONDUCTED UNDER SUBPOENA,
53 Fed. Reg. 45768 (November 14, 1988) )

Executive Summary

The proposed sequestration rule is unworkable,

unnecessary and unlawful because:

Absent an actual conflict of interest, there is no
.

sound reason why an interviewed employee or
officer or his attorney should not inform the
company what he said or learned during an
interview. The utility has a legitimate interest
in knowing all it possibly can about any problems
in order to promptly institute corrective actions
as required by law.

Under federal case law, an agency can order.

sequestration only upon a showing of " concrete
evidence" that an attorney's presence would
obstruct and impede its investigation. The
proposed rule, however, would allow sequestration
on the basis of intuition and surmise. In fact,
the proposed rule presumes that sequestration is
appropriate whenever an attorney represents
multiple clients.

Given the potential for criminal charges, the.

federal courts have found the choice of counsel in
an agency investigation to be " crucial." The
courts have emphasized that the right to choose
ene's counsel under the Admin 3strative Procedure
Act and the Sixth Amendment "should not needlessly
or lightly be disturbed."

The proposed rule mistakenly assumes that an.

attorney will not meet his ethical obligations to
"

clients he represents during the investigation.
No agency should procume that an attorney will
breach his client's confidence or engage in a
conflict of interest. In any event, these are
matters for the attorney and client to consider,
not the investigating agency.

The Commission has presented no evidence at all to.

show that its investigations are actually impaired

. .
. - _ - . _ _ _ _ . |
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by the absence of sequestration 1 authority. The
only hardship cited -- delay in the completion:ofi
investigations--- occurred when NRC. investigators- |

sought to -impose unreasonable , conditions. ' on' the _;

conduct'of interviews. ;

q

Sequestration orders will require--a succession of'.-
attorneys- to. familiarize -themselves! with .thei
matter 1beingt investigated in order _to provide:the,
best possible _ legal: representation. This itself,
vill delay tho investigation 1 and ; will nece'ssarily-:
increase legal fees. _Also,- it : wills create az

hardship by' requiring' some clients to accept-
representation by_ counsel less experienced in the
-field of nuclear licensing._ _ *

. - -

-. i

The .proposedo rule ' naively; . assumes. that _ J a.

licensee's employees and - of ficers interviewed r by . .

1the . NRC will: not . voluntarily -inform the companyo
-about the-interview. .

t

Experience shows that the current-. approach ofjworkingiout an.

arrangement - satisf actory-- to NRC investigators', interviewees-

i

and licensees has worked reasonably well. The-propose'd rule
-

-would create many morelproblems thanithe-_rather minor oneilt.

attempts to . solve. The proposed rule need not- and should'-

not be adopted.

|

1

r

i
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I. The Proposed-Rule Is:An Overbroad,1
-Unlawful Restriction Upon;The1Right. ||

=

j

To Representation By_ Counsel OfLOne's j
Own Choosing !

-|The -Nuclear--Regulatory: Commissioni (" Commission" -:or :1
!

"NRC") has. proposed .an . amendment to? Part: 19 ~; _ of '' its - regu-

-

lations to provide,. inter?alia,.thatJwhenEanEindividual is

compelled - to appear in_ . person atL an NRC interview - ini con-

nection' with an - investigation, - hi~s counsel shallE not- be-

permitted _to<be.presentiduring the4 examination!of:any1other

witness = subsequently 1 called during s the investigation.. The:. q

proposed rule would also1 permiti the! NRC f toL exclude ?counseli

who " represents ' the person ory- employing _ entity 7 that is the j
_

subject _of.the investigation,"=even=if|that counsel-did not,

initially represent any particular: witness.1I-
-- !

The NRC's proposed ' rule is apparently 1modeled- jaf ter?
'

similar - provisionc adopted by the Securities -- and ? Exchange .
.

-

Commission- ("SEC") .b It is ironic--that the Commission 1has
evidently tracked : the : SEC's . regulationi because --an .-ill-f ated:

.

attempt by the SEC to enforce its sequestration: rule _ led <o

the judicial repudiation: .of exactly ' .-what the ~ . NRC is ; now
_

proposing: categorical exclusion of1 ~ co'nsel: from = agency.-u

investigative Linterviews where the cattorney representa more- '

than one witness subpoenaed.by.the. agency.-

1/ 53' Fed. Reg. 45768 (1988).

2_/ See 17'C.F.R. S 2 03. 7 (b)-(198 8) .

l

_ _ . _ _ _
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In SEC v.=Csapo, 5 3 3 . F. 2d 17- (D. C. . Cir. 19 7 6 ) , _ .th"e . SEC .
'

. - r

had subpoenaed the vice president- of a corporation whose 1

officers were_under investigation:for insider trading. . The-

two attorneys retained- by L -Csapo L had. already represented (-

eight other witnesses = in the- investigation.- When'Csapo-was

subpoenaed,- the SEC invoked its ; sequestration rule toibar' ,

i- the same attorneys from:theEinterview,

Just as the NRC J theorizes, the~ SEC relied ' upon "the'

multiple 1that- :presumption underlying the- rule- --

3

. representation = increases the -likelihood . _-that. subsequent-- |

1

evidence will be tailored, either consciously- or

unconsciously, better _ to.' conform -with 'or ' explain . what has-

earlier."3/. Second,: the /SEC- argued- that evidence
__

come
..

already.fadduced suggested Jthe possibility that .certain

corporate principals "may have' attempted .to pressure- other

employees of. [the corporation) to - accept the. services'' of-

.

~4

. (Csapo's- attorneys)- 1n order .- 1 . ' to present- a ' common 1

Ironb'"U The United States. Court of Appeals for the-

1 . District of Columbia. emphatically:-dismissed-both~ rationales.

[ ar unsupporteo- -speculation. The SEC- did' not seek ~

certiorari.;

Preliminarily, the: Court _ noted that section 6 (a) of- the'-

| Administrative Procedure Act''("APA"),. 5 U.S.C; S555(al,: [
>

:

.

;. - 3,/ 533 F.2d at 9.
i- ~

i4/ 'Id. at 10.;
,

4

d
i

r
,

*
,
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provides that any personisummoned toiappearfbefore-a federal-

agency is-entitledito the assistance of counsel; .It further--
~

a
observed that-"(t)his guarantee, phrased by:the;1egislature

in unequivocal -terms, _has .been construed 'to -imply the= ;

concomitant right to the . lawyer: of: one's choice. "5/ ~ : The-

-- i

L ab icuna'that-it was not "at libertytto ignoreithe, clear

congressional: mandate"' of Section !6 (a) of_ the APA.6/~ Thus,- .

~

-"before the SEC may? exclude an? attorney ' from' .its -: proceed-

ings,- it must come. forth, as__ itshasi not| done h'ere, with i
'

.;oncrete evidence' that~ his presence - would obstruct .and L'

- impede its investigation."1! ,

- i
The Court rejected- out of-- hand the ISEC's , suggestion :

that the mere potential for = <an obstruction: of c its _- inves-
_

,

-tigation would_ justify excluding --counsel-- of -a 4 witness' - own
~

choosing. The-Court said: ;

q
The - SEC would-' negate; Csapo's - informedi I

and voluntary decision onJ the ground'
that_"the. objective of.Lthe investigation-

might' be frustrated. if' (his'
et.torneys ) . :. . were permitted: access =
to the testimony of any-; further-_

'

witnesses." (Emphasis- added'. ): .. wee:holdi
t+nt such- speculation :is insuf ficient.
The- mere f act' that a . witness '- counsel;
also represents 1others who1have-been or -
are later to be-questioned, is no# basis
whatsoever . for, _ concluding- that presence >
of such counsel would- obstruct the

,.
investigation.- On-the-contrary,.in many

I

i :
|

. . . . .

! id. et 10-11 (footnote'omitted). 7

- i. Id. at 11.
-3

7/ Id. (emphasis added)
,

s

4

.

i

_

_ _ . . _ -,_.-_u- _ . . _ _ . . a_.,._, .._,,;... _ . _ , _ , . , _ - , _ , ,
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cases it is likely that such
representation may facilitate- -and
expedite the proceedings.8/

Yet, the very purpose and effect of the NRC's proposed

rule is to institutionalize the presumption made imper-

missible by the District of Columbia Circuit's decision,

namely, that dual representation of multiple c?ients in an

ongoing investigation necessarily impedes and obstructs the-

investigation. The proposed rule would permit the NRC to

bar an attorney from representing his client at an
t

investigative interview whenever the inspector or

investigator, in consultation with the office of the General

Counsel, determines that "a reasonable basis exists to

j believe that the investigation may be obstructed,_ impeded or

i impaired, either directly or indirectly .by an attorney's

representation of more than one witness or by an attorney's
,

! representation of a witness and the employing entity of the

. Elwitness "
. . .

The phrase " reasonable basis" is nowhere discussed,

| much less explained or defined, elsew. e in the- rule or
i

i supplementary information. Given the stated premises of the

rule, however, a strong inference exists that the NRC does

not intend to look to extrinsic evidence of misconduct by a

8/ Id. at 11-12 (first emphasis by the Court; second
emphasis added).

9/ 10 C.F.R. S19.18 (b) (proposed) .
.
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licensee's employees or its attorneys, but rather to what it

perceives as the intrinsi, potential for impairment of its

investigations if an attorney is permitted to represent
i

multiple clients. Certainly, neither the proposed rule nor

the supplementary information indicates that the Commission

will require " concrete evidence" before finding that the j

presence of a particular attorney at an interview would

obstruct the NRC's investigation.N!
|
'

The Court in Csapo overturned the sequestration of the

interviewee's counsel of choice for yet another reason which

also applies to the NRC, namely, the potential for referral

to the Department of Justice for criminal charges. Said the

Court:

Our conclusion that the SEC has failed
to sustain its burden is reinforced by
the Commission's concession that Csapo
is a potential target of its efforts and
may therefore be subject' to future
criminal sanction. Since any statement
made by Csapo during the course of his
questioning may later be referred to tne '

Department of Justice for future consid-
eration by a grand jury, perhaps fol-
lowed by an indictment and prosecution
on criminal charges, Csapo's choice of
counsel to accompany and aavise him
during his SEC interview is obviously a
crucial one. That choice should not
needlessly or lightly be dicturbed.H/

1_0,/ Also, it appears that the NRC intends to invoke0

sequestration procedures routinely rather than "only
rarely," as with the SEC .(SEC v. Csapo, 533 F.2d at 9),
whose lead the NRC is apparently following.

M/ 533 F.2d at 12 (footnote omitted). As support for its
(Footnote Continued)

1

. _ _ - - _ _ - _ _ - _ _ ._. |
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As the United ' States L Court of - Appeals for- the- Third

Circuit held-in:a criminal-case where theLGovernment sought- 1

to disqualify-defense counsel: j-

The reasoning underlying these decisions-
[of the Supreme Court on the right ..to '- q
counsel) makes it cle'ar that the sixth j

amendment generally; protects . a defen-
- dant's decision . to- select a particular-

_

attorney to aid him in his efforts to i
~

. ith - what = would otherwise be- an-wcope
'incomprehen sible-- _ and- . overpoweringi
governmental authority. While;the-right-
to- select a particular person _ as counsel'
is not~an absolute right, the arbitrary-
dismissal of : a - defendant's . attorney of-

,

. choice- violates a defendant's right to
counsel.

. - . . .

We would rejec_t= reality'if we were.to-
suggest. that _ lawyers are1a ' homogeneous
group. Attorneys- are : not fungible', as

'

are-eggs,rapples and: oranges. Attorneys
may differ as- to- their _ trial strategy,

=

their oratory style, ors; the: importance--
they give. to particular legal : issues.- '

These differences, all within the- range:
of effective.and competent advocacy, may.
be important in the.- development of a-

defense. It is generally- ths defen -,.
~

,

; dant's right to make a choice. from the- '

available counsel in the developmentaof
~

'

his- defense. Given; this reality,- a
defendant's: decision" to select ~a ~ parti-
cular attorney 1 becomes - critical to the-

|
type of defense - he Lwill- make and :thus

i

(Footnote Continued),
holding, the- District of: Columbia Circuit cited the
. earlier decision of the- Ninth Circuit .in SEC v.
'Higashi, 359 F.2d 550,-553 ( 9 th Cir . .- 19 6 6 ) , where the
cwrt-disallowed-an SEC sequestration. order not limited '

.t n its effect- to the interests: of those --under- ,

investigation, but which Jimpermissibly prejudiced the
" interests of the-witness himself."

L

. . _ - - . - . . - . . - - . --
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*falls within the - ambit of. the -sixth
'

amendment.M/

Her9e, whatever difficul' ties the NRC' believes- it has

encountered "in conducting -investigative: interviews in an

atmosphere free ~of outside' influences,"N I the-proposed rule
_

would constitute an unlawful interference with the: customary

prerogative of an. individual under subpoena,-_-affirmed by the <

federal courts, to seek _ and ; accept representation by 1 an

attorney of his choice. .Any attempt to' limit this-right by |-

exclusionary orders devoid of-concrete _ factual justification i

simply cannot be squared with the rights afforded an'~indivi- |
i

dual under Section 6 (a) of the Administrative ~ Procedure Act--

,

. U . S .' C . S555(b) and, _given the - - potential . for _ criminal-

liability, the right to counsel under ~ the - Sixth Amen'dment. :
'

These importanti statutory and - constitutional- protec-

!tions cannot be easily brushed aside simply because'the NRC'

l
|

M / Unites States v. Laura, 607 - F. 2d 52, 55-56 (3rd Cir.
1979). See also, e.g., United States v. Cunningham,
672 F.2d 1064, 1070 (2d Cir. 1982). Of course, the.

| issue of whether a conflict' or potential ' conflict of-
'

interest may -preclude representation. - o f. multiple
defendants in a -criminal case involves - f ar different
concerns than those at issue here. In'a criminal case, i

a court must be concerned withL "the. institutional-
interest.in the rendition-of just verdicts-in criminal l
cases" as well as the interest.of-the' defendant. Whnat-
v. United States, 108,S. Ct . _ 1692, 1698 (1988). And
even though the government may_ seek to disqualify
counsel in a criminaltease in federal-court, that is a
far cry from unilateral administrative -agency action
during a government investigation.

M/ 53 Fed. Reg. at 45768 (1988).

|
|

|

|

-

_ - . - ,_ _ . . _._ .- ,_ .._ _. _. . ._ _ _ . . . - -
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i
iperceives some " potential _ impairment to the of ficacy." . of;
,

its investigations.bI Nor do we agrec.that the Commission.

has shown thatL its responsibilities to_ protect _ the. public-
health; and- safety by identifying unsafe practices and ;

violations of the law cannot be met except by : ths' extra-
'

crdinary - means' of sequestering attorneys. frecly chosen _by- 'j
-!

subpoenaed witnesses.
|

II. The Proposed _ Rule Is_ Unnecessary And
.

Would.Be Counterproductive-To The Prompt '

Completion-Of-NRC Investigations

Even if the-Commission were otherwise persuaded of its
o

legality, past experience-offers no evidence _that a_ charge '

in the _ NRC's investigatory practices is necessary. Since

the Commission: was first entrusted by' Congress with

enforcement powers under theLAtomic_ Energy Act,-hundreds if-
-

not - thousands, of investigations ,have; been .made. Ye ti,

despite'the protestations of concern about potential-' abuses ;

by the attorneys.or other . representatives L of interviewees, -|-

no case histories or other facts have-been* disclosed-to show-
thatJ NRC investigations have actually been -" impaired"

because ofLany undue "outside-influence." ~ No claim'is made-

that- even -a. single investigation to-~date has- been-

compromised or frustrated; only the " potential" impairment

investigationLand the suspicion that ' attorney's dual-of an -

M/ -Id.

.

____________i_________._.11__________i______
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representation "might" prejudice an investigation- are,

invoked as a basis for the proposed rule.EI

To the --contrary, our law - firm has participat'ed ~1n many -

investigatory interviews in. which - the z investigation has- in

fact been expedited by ; explaining- matters _ -which. investi --
a

~- *me de not understand, usually 'of:-e technica1' nature.-

Most'NRC investigators that we have observedItry to. conduct' l
.1

tair and honest interviews. However-, they frequently do not

understand various technical matters and ? of ten ineed- clari-- -l

i
fication of the company's: organization, reporting re spon--
sibilities, and similar details. In many agencies, inves- -;

tigators who are not lawyers approach their witnesses with a-
~

preconceived mind-set of- guilt. Such interviews- are !

counterproductive to obtaining-actual facts.- j
Indeed, the Commission frankly: acknowledges 1that, -in -

most cases, its concerns over corporate presence during-the~

-

interviews of non-management employees: ofLa licensee "have
h ;t. caticfnetorily resolved 'through negotiation between

company management and NRC staff."E! The only. problem

actually experienced'by the Commission hasEbeen " unnecessary

dalay in' completing'NRC investigations."N! No-prejudice to

* ' - - '' t!.nate -outcome of an -investigation nor any ' threat to.

...

~/ Is. at 45768-69.1

.t, in. - at 4S768.

17/ Id.

.

- _ _ _ - _ - _ 1
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the public health and safety has been identified._ In fact,3
.

i

the only " delay" of which we-are aware is delay created by-

the NRC's demand to exclude =the' interviewee's attorney from

the interrogation. Any incidental inconvenience created by
'

minor delay-is, in any event, scarcely a justification for

the sweeping abridgement-of the right to counsel which would

be implemented.under the proposed' rule. . |

Moreover, the District of - Columbia ' Circuit in . Csapo
- ;

'

effectively rebutted ~ the Commission's- argument .tha.t its- -|-

sequestration rule would really: expedite NRC investigations.
,

The-C'ourt said:

It is inconceivable to .us that a new
attorney could become acquainted with
the facts of the situation in:the short
period of time which - the SEC , asserts
would be; sufficient. Thus,-delay would-
likely be iincreased by the substitution--
_of counsel while: Csapo wouldLbe:put.to-
the addi,tional expense of retaining ~ a
new attorney.,

_

( Al wit' ness' _ attorney _ - may advise
'

. . .

: his c11ont with respect - to the right-

| against self-incrimination, object- to-
! inquiries allegedly outside the scope of

the investigation,- and ' ask clarifying
questions .: .-. These responsibilities.

are of ' critical- importance and their ;
'

competent --performance requires' adequate
preparation.- In-particular, intelligent
exercise of the; Fif th , Amendment privi- i

lege demands both a . knowledge - of the
-

underlying f acts and an appreciationi of
their_ legal significance.H/

M/ SEC v.- Csapo,-533 F.2d at 12 (empharis added). It -is
for - this . reason -that the Court concluded that- repre-

L sentation by anz attorney already involved in pending-

'(Footnote Continued);
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Hence, to bring.new,-separate counsel.-into aJcase for each-

in a succession of witnesses will most , likely delay com .

pletion-of the investigation, contrary to the~ stated purpose:

of the proposed rule.

III. The Stated Rationale-Is' Insufficient.
To Support The Proposed-Rule

Perhaps the-major weakness in'the1 Commission's-explan-
'

ation of the need for-sequestration; authority in conducting

investigations is the unfounded . assumption : that ' an - inter-

viewee's attorney might not fulfill his-professional obliga-
.

,

l
tions to his . client (s) , requiring the NRC to intercede.: '

This causes the Commission repeatedly to ' confuse an

attorney's ethical responsibilities with the NRC's

regulatory interests in conducting: investigations. .Although

an attorney's ethical-obligations would not ordinarily be a-

basis for supporting or . opposing a rule change, in - this

instance-the' Commission itself has injected the matter into

its rulemaking.

For example,-the-Commission states that "the attorney-

can ethically represent multiple clients if he or she fully.
discloses the -potential conflict - to - the clients and they
individually assent to the multiple representation." E
Actually, there might well be: circumstances where even

(Footnote Continued)
-proceedings ''may facilitate and exped'te the. i
-proceedings." Id.

1_9 / 53 Fed. Reg. at 45769.

- - - _ - _ _ _ _ _ _ _ _
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informed consent will not resolve an irreconcilable conflict.

Iof interest among multiple . clients, _ includingEtwo - oro more .

non-management clients.EI While we agree that a-potentiali-

'

conflict of- interest -- could arise' under some: circumstances -

-where counsel-represents.both management andtnon-management

utility employees during'an investigation, the_ decision by a-
_

- ,

q
client whether to retain counsel in the- f ace 1 of ' a _ possible

i

or_ actual -conflict belongs-' ;to the client,- not the-

investigating agency.U/- Agency - rulemaking; | simply 'should ' [-

not be founded upon _the philosophy that= a licensee's

corporate counsel or its customarilyLretained counsel might'

- not-. live up to his ethical responsibilities, or that a

witness cannot make informed, intelligent decisions in-

choosing an-attorney.

The-Commission also suggests that,supon learning.of'the

direction and scope-of an_ investigation.during an' employee
interview of a non-management; employee,= the- attorney:

representing the employee would relay the information:to the

t

..

zo/ DR 5-105(B)- ~ and (C),: Code _ o f- _ . Professional !~~

-Responsibility. The American-Bar' Association takes the.-

position that--a lawyer should never _ represent in.
" -

2 itigation; multiple clients with dif fering interests)
and there ^ are few situations in which he - would be
justified in _ representing in : litigation . , multiple
clients with potentially differing interests." -EC

- G 15 , Code .of Professional Responsibility (emphasis
added).

21 / See SEC v. Csapo, 533 F.2d at 11.
~

. .. .. . . .. . .
.

.
. .

_ - _ _ _ - _ _ _ _ _ _ _ _ - _
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company.M/ In any_ representation _ of -the employee, !

-including. possible- divulgence of-.his- statements to his |

corporate employer, however, the attorney is.. ethically.boundL |

to respect - the confidentiality and. best- interests of the-

client employee.EI It'is wrong to assume _that an att'orney

would fail to recognize and resolve -- a potential conflict of. '
-

interest or, worse .yet, exploit the: confidence of his - client-

to the client's detriment.

Beyond this; caveat, which is-governed-by the canons-of

professional responsibility, the:NRC has given no reason why

a licensee's own attorney should not advise the licensee of

the scope of the NRC's investigation. Indeed, what= evidence- j
convinces the' Commission that it cannot seek the open - and--

direct assistance of the licensee in determining whether a<-

violation has been committed? Protecting the: health and

safety of the- public in the operation of - nuclear power

reactors -is not 'to be . judged by the same criteria which

22/ 53 Fed.-Reg. at 45769.

23/ DR 4-101 (B) (2) and (3), _ Code of Professional-

Responsibility, make it an ethical-viola _ tion subject to
disciplinary . action for .a lawyer to . knowingly use a
confidence or secret of--his client'to the disadvantage
of the client,.cr to use a confidence or secret of his

-

client for'the advantage of a. third person, unless the
client consents after full disclosure. The American Bar
Association counsels- in- the related ethical
consideration that- " [cl are should be_ exercised by a
lawyer.to prevent the disclosure-of the confideneen and
secrets of one client to another, and no employme~nt
should be accepted that might require such disclosure."
EC 4-5, Code of Professional Responsibility.

|
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apply to uncovering and prosecuting drug dealing-or.similar i

overt crimes and criminal conspiracies.

Going iurther with = these assumptions ,- the Commis sion -: y

states -that thel corporate employer = receiving . interview .
q

z

information from an attorney _:-"could' then take steps to= fj.

etructure the. flow :of information- to . the1 NRC-: or ' otherwise -

impede the investigation." N INo' substantiation is given to

this accusation'that licensees 1have-_ engaged or-would. engage,
.

in _ conduct that is- tantamotint to2 an obstruction' of justice,;
1

or :that an attorney.Twould implicitly abet such,'an:

obstruction. E
contrary :to the- hypothesis . that licensees must ordi-

narily be 'kept ini the dark about the ; NRC's investigation,.

the Commission correctly _ (but1 inconsistently) acknowledges

that " management has e allegitimate: interest- in NRC: inspec- -

tions and-investigations in order-to detect and-correctlany-

violations _of NRC regulations," especiallyf"since.the policy

of the Commission is- to - hold :the- licensee- _or : applicant

liable for - the . acts and omissions of its -employees - and 3
.b Given 'an t NRL eniorcement- policy"contractors . . .

- m

24/ 53 Fed. Reg. at-45769.
-

25/ Under DR' _ 1-102 ( A) (5) , ode _ of: . ProfessionalC~

Responsibility, a , lawyer ''shall-. not . (e]ngage in-_ ..

conduct that is ' prejudicial' - to the administration of-

justice."

26/- 53 Fod. Reg. at 45768.
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that rewards a. licensee'.s self-policing . of-; violations and-.

puniches any indifference, it would bei irresponsible for-

management |not to_ learn all it could about_possible infrac-

tions of NRC regulations.-

In the _ same vein, there is c no justification - forJ the

' -:ic f that the presence ;of-- the_ corporato ' attorney | or-- ',-

-

a--

.

corporate-retained attorney- at an employee -interview will
-

_

procuce "an inherent ~ ' coercion on the - interviewee - not to

reveal to' the NRC information _ that is. potentially - detri-

mental.to his employer." b NRC rea'ctor(licensees _ uniformly

encourage their employees toLbring.to-management's attention- !-

any significant-information.affecting the: health and. safety
of-the public or - fellow employees. Often,: the-information )

provided by employees =to.their utility employersTis'"detri- |
-

mental"-- in .the sense that :it reflects the; employee's
'

perception that' a violation has or may liave Loccurred.
'

The NRC should not reverse its position 'and begin. to-

_

% .,Licn the sincerity-of its: licensees' "open door" policy- ,

in-desiring employees.to come forward with information which'

raises serious safety _ questions. No reason exists-to assume-

that a licensee would act- dif ferently upon the -same . infor-

' * - ~ -from an employee given -_ under oath to - an ' NRC'. repre- D
--

'"o. In either case,-the information enables manage-
ment to take prompt corrective action. '

. _ . . .

27/ Id. at 45769.

. . .. a
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In determining that; an_' employee might_ - feel | " inherent
'

'

coercion" because o f . the presince_ of corporate _ represen- [

tatives or counsel, the NRC has 4pparentlyi given little . if = '

i
'

any- credence to the . protection afforded an| employee !

"whistleblower" by Section 210.of the Energy Re' organization '

.

Act of 1974, as amended, _42_ _U.S.C. -55051. As- the- -1

Commission is w e l l a w a r e ,- the statute expressly protecto -

licensee and contractor. employees from. any form: of

discrimination as a ' result 1of - giving- testimony |to . the:i NRC.

Thus,--if the_NRC is: concerned about dispelling'_a'ny post,1ble

perception of " coercion," the inspector could simply'.. remind: !-

the interviewee, at the outset, of:the: Company'si"open door" ,

policy _ regarding ~ safety _ allegations?'and thoL protection

against discrimination afforded by(Sectioni210. E

5

28/ On the issue of alleged . " coercion," the_ Commission~~

expresses a_somewhat cynical. attitude _toward practicing
attorneys. ;It says thattan offor of confidentiality to
an interviewee ,would' be-. undermined " simply- by_-the-
presence - of counsel . who represents ' other interviewees .

or-the. subject of the investigation." 53 Fed. Reg; at ~
g45769. Here'again, the Commission. erroneous 3yL assumes

that-counsel would not fulfill:- his: ethical .obl,igationc--

to each client,-including-assurances to the' interviewee-

that the: pledge of confidentiality: would bc ._ respected
and - that counsel would take. all steps necessary ._ to

. maintain the appearance ac _ welli as f act of propriety
with regard to his representation of- the interviewee.
See - note '22, stipra . . The insinuatien that the
-interviewee could not or should-.not-trust his attorney'

is disturbing, to say.the-least.

\

_ _ _ . _ _ _ . _ _ _ _ _ . _



-
-

- . . . _. . . .

"

- 19
' '

IV. The "Factort;" Designated For Applying The ]
Proposed Rule Fail _To Explain:How-Agency- 1

o_iseretion will se exercisoa
.

i

To offor guidance on how_ the = proposed ; rule would ,

< o

operate in : practice,- the Commission states ( three factors, ,

"which in conjunction with _ othes -circumr,tances may justify- 9
,

exclusion" of - an attorney or 'other - individuel= from! an:

investigative interview. D
,

~ tated three |.The most glaring- deficiency in' the s
i

factors is the absence 3of anyirequirement..in-the words of Pr

' '

the District of Columbia circuit, -for " concrete evid e nce " '- /
'

'

that the ' attorney's presence- "would ' obstruct mnd.Limpede
;

- !

-(the] investigation." b We reiterate the Court 's 'stror.q
;

and-unambiguous admonition: "The mere f act' that J a ; witness ''-

counsel also representsLothers who;have--been or-are later to
-

be questioned, is no basis - whatsoever for concluding that-

presence of such counsel would' obstruct-- the- investi-

gation." b Yet, the Commission's ; proposed rule,. if--

adopted, would embrace that very assumption.

On -careful review, the .three ' " factors" given- for'
,

deciding whether to _ sequester - an attorney: are not -truly
-

.
. d>.

factorn at all, but.really just a restatement of: the rule's-

prejudicial assumption that sequestration wi11' ordinarily be,

29/ 53 Fed. Reg. at 45'169.

M/ SEC v. Csapo, 533'.F.2d at'll.

31/ Id. (emphasis added) .

_ _ _ _ - _ _ _ _ _ - - _ _
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deemed s p;nopriato where nn attorney represents multiple

clients.

Attorney's fees. The first factor is whether the

company under do7estigation suggested that the witness

employ the .2ttor ey and the company is paying his fee.

Prcliminarily, it 1.s unclear how the NRC would collect this

in f orma ti on . In its supplumentary information, the Com-

mission states that such matters "should generally.be of no
k'

concern to the investigatD e staff unless the fee rtimburso-
'

ment agreement, on its face or in operation, acts ac n.i

improper restraint on the employee's potential candor." b

The commission ha; not explained what kind of -fee

reimburoemeno agreement could possibly restrain an employ-

ee's condor, nor is any example given from past experience.

If the Comminstnn means to suggest that an employer might

condition reimburuement upon what the employee tells the

NRC, it htis cited to evidance of such a practice. Appar-

cutly, the MRC ha1 not considered whether a lawyer could

ethically accept representation of the employce as a client
based on such a fce reimbursement agreement.[E''

Even if the NRC were to consleer fee arrangements, it
-

i s -di f ficult to discern what inference the NRC would draw

^; i: red. Reg. at 45768.
'

F] See DR 2-103 (B) (2) , Code of Professional
Responsibility. See also note 34, intra.

1

d- _ -_ . _ _ _ -
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from a routine decision to provide counsel to an employee o'i

a legal matter arising from the scope of his employment. b-

not just NRC licenseesMany employers frequently-- -

'

become inyolved 'in legal proceedings in which their

employees are defendants or witnesses because of acts or

i alleged acts performed within the ccope of employment.

In certain cases, un employer might therefore decide to

provide counsel on behai,f of the employee who, through no

fault of his own, requires legal representation. Whether
1

'
the employer decides to do so and whether the employee

chooses to accept the recommended counsel rather than retain
'

counsel at his own expense are not regulatory concerns of

the NRC. Such private decisions should not be a reason for
-

overturning the employee's decision to accept representa-
,

tion.

; Also, legal ethicc make it unnecessary for the NRC to.

consider payment of fees. An attorney is ethically bound

not to accept compensation for his legal cervices from

someone other than his client, except with the consent of
1
!

34/ As the Court in Csano stated: "It is neither unnatural
unusual 'to jirYvTde the name of an. attorney to a

-

nor
| colleague in legal difficulty." SEC v. Csapo, 533 F.2d

at- 12. It- is certainly no more " unnatural" or
" unusual" for an employer to volunteer legal rervicer -

on behalf of an employee who, for. all the company
knows, has done nothing wrong, but faces an unknown
situation.

_,

|

, . - - . - -. .- . . _ . . . . .- _ _ .-.
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i

his client after full disclosure,El and under no |

circumstance may a lawyer." permit a person who recommends,4
-

I
i employs, or pays him to render legal services for another to

I direct or regulate his professional judgment in- vendering j

such legal services."M /

Conflict. of i nterest. The second factor is whether

a divergence of interest" - between the-there might be "
-

; interviewee and his employer unknown to' the interviewee
.

which, if known, would cause him to reject representation by

the Company's attornoy. ' This - " f actor" merely restates = the

; unwarranted assumption that > the attorney will not fully
9

advise his client at the outset of representation and

4

:

)_5./ DR 5-107 (A) (1) , Code of Professional Responsibility.5
,

36/ DR 5-107 (B) , Code of- Professsional Responsibility. _ The
~

accompanying annotation to DR 5-107(B) by the American
Bar Association admonishes that-the. third. party paying
for the services of the attorney. "chall noto interpose
itself as an intermediary to control the: activities of
the attorney." ABA Opinion _-294 (1958). We also note
that the proposed Rules- of Professional . Conduct- I-

recently published. for comment by .the District of-
Columbia - Court of Appeals -on Sept. - 1,: ;?80 state -in--

Rule 1.8 (e) that_a lawyer shall not accept compensation
for representing a client. from - one other -than the-'

y
client:unless the client consents -- af ter consultation: '

there is no interference with the= lawyer's independence- !
-

of -professional : judgment or -with the client-lawyer
relationship; . and confidential- or secret information:is
protected. We ' also note - that- the conflict of interest

: provisions in proposed Rule' 1.7 (b) (4) prohibit.a lawyer
' from representing a-. client with respect-;.to a matter if

"the lawyer's professional judgment onLbehalf of tho' +

client will.be-. . . adversely:affected by.theLlawyer's''
responsibilities to or interests - in' a third'

,

"party . .
.

..

i

k

-

.

>
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thereafter of any potential conflict of interest or that the

client cannot act. intelligently on his own behalf.

If the NRC is aware of a potential conflict, but is

uncertain whether the interviewee's attorney is also aware,

the proper course would be for the Office of the General

""--a1 +n ao inform the interviewee and his attorney as has

been done in the past. This allows the attorney to use his
1

uwn cost judgment in fulfilling his ethical responsibilities ;

to his client and leaves tho ultimate cinoice of counsel to-

,

the client, where it belongs. The NRC has no business or

particular expertise in determining for an interviewee

whether a conflict of interest exists or wherein lies his

best interest.

Pre $udico. The third factor, whether the investigation

could be " prejudiced" if the attorney is allowed to attend

the interview, openly begs the very question of how the NRC

e- tI determine the existence of " prejudice" to the investi-

7 inn. Even more fundamentally, it is unclear from the

rule or supplementary information exactly what the Commis-

u.tua ineans oy " prejudice" to its investigation. 11 the NRC

maans that- an investigation would be prejudiced by an

" -' -o -H on o f justice, subordination of perjury, or other

'

, intended to frustrate investigative fact-finding, it~

should say so.

"r ether hand, " prejudice" sufficient for seques-

! tntaen cannot legally be found in the mere opportunity an

;.w.icual might have to learn of the nature of an

| .

_ _- - ,_ _ - _ _. _ .._. _ _
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#> NewYorkPower a c e-

4# Authority 5 8 u n .g W%Ch*"' '
January $ 49ft9 s 'e

JPN.89 06%1PN,g(q '' ,

Secretaryof the Commission
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Attention: Docketing and Senice liranch

SUBJECT: James A. FitrPatrick Nuclear Power Plant
Docket No. 50 333
Indian Point Unit 3 Nuclear Power Plant
Docket No. 50 286,

,

Sequestration of Witnesses Interviewed under Subpoenn' '

REFERENCE: NRC Notice of Proposed Rulemaking, 53 FR 45768, |
dated November 14,1988.

Dear Sir:

The New York Power Authority has resiewed and evaluated the referenced notice of proposed
rulemaking. The proposed rule would provide for the exclusion of an attorney from a compelled
inteniew if the NRC inteniewer considers that the presence of that attorney might prejudice, impede
or impair the investigation because of the attornc3't, dual representation of other interests. This letter
summarizes the Authority's comments on the petition.

The Authority reviewed the Supplementary Information in the Federal Register notice, and in
particular, the cited cases as they apply to the proposed rule. The Authority does not consider the cited
cases sufficient to support the proposed rule, Detailed comments are provided below.

1, SEC Sequestration Regulations

The NRC cites SEC v. Csano,533 F.2d 7 (D.C. Cir,1976) and SEC s. Himhl,33) F. 2d 550 CAh
Cir.1966) for the proposition that there could be circumstances where an attorney could be barred
from the inteniew. These two cases reviewed the SEC's disqualification of a witness's attorney
pursuant to 17 CFR 203.7(b) based on that attorney's representation of another witness. The SEC's
authority to disqualify attorneys under its sequestration rule is ' plainly inconsistent' with the right te
counsel which 5 USCA 555(b) prosides, and 'must, if it is to be enforced, be confmed within
' permissible limits." SEC v. Higashi,533 F.2d 7,11 (1976). *|lyefore the SEC may exclude an
attorney, it must come forth . . with ' concrete evidence' that his presence would oNiruct and impede its

! investigation.' id. In both Higashi and Csano, the court held that the SEC's application of
17 CFR 203.7(b) exceeded the permissible limits on its authority to disqualify attorneys.

Under the proposed 10 CFR 19.18(b), the threshold finding for escluding an attorney is "a
determination that a reasonable basis exists to believe that the investigation my be obstructed,
impeded or impaired, either directly or indircelly' by the attorney's presence.1he wording of the
proposed rule would allow the disqualification of an attorney on a showing substantially less then the

1 g. q \ s 13 . - O,;,
-.
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* concrete evidence' required in Higashi The disqualification of an attorney based merely on a
threshold finding wouldn't be within ' permissible limits.'

2. SEC Exclui. inn Rule

in support of its proposed right to exclude a witness's attorney where that attorney hiso represents
the entity under investigation, the NRC cites United States v. Steel,23S F. Supp. 575 (D.N.Y,1965). In
Stect, the court upheld the SEC's disqualification of an attorney pursuant to 17 CFR 2013(c) (revised
as of January 1,1964), under such circumstances. The court noted that even in criminal prosecution
c .es, reasonable limitations may be imnosed on counsel selection and that the witness was free to
retain any counsel of her cholce other than the disqualified attorney. Even assuming that
5 USCA $$$(b) applies to investigations, the court concluded that 17 CFR 203(c) and the SEC
application thereof,in this instance, did not involve a denial of counsel. Id. at 577.

Nonetheless, the NRC's reliance on this case in support of its proposed exclusion may prove to be
misplaced. It appears that the SEC has had the provisions of 17 CFR 2013(c), as construed in heel.
deleted from its regulations. A review of the 1988 version of 17 CFR 200 et seg indicates that SectEn*

,'
2013 has been * reserver and the exclusion provisions, as construed in Steel, have not been relocated
to another section of the regulations. The CCil Title 17 'looseleaf' senice does not make any
reference to Section 2013.

3. E1hical Considerations of hiultiple Representation

An attorney 'may represent multiple clients if it is obvious that he can adequately represent the
interest of each and if each consents to the representation after full disclosure of the possible effect of
such representation on the exercise of his independent professional judgment on behalf of each?
hiodel Code of professional Responsibility, Rule 1.7(b). Furthermore,'a third party may pay the cost
of legal senices as long as control remains in the client and the responsibility of the lawyer is solely to
the client? ABA Opinion 320 (1968).

During a multiple representation situation, the attorney's obligation to preserve the confidences and
secrets of one client does not attach to disclosures to the other client (s). Therefore, it may not be
unethical for an attorncy to represent a licensee and its ernployee and to relay the employce's
testimony during the interview lo the licetueta

lhe Authority recommends that the NRC not procede with the issuance of the proposed rule until
these issues are fully resolved. Should you or your staff have any questions regarding this matter,
please contact hir. J. A. Gray, Jr, of my 6taff.

Very truly yours,

' @/k
John C. Brons
Executive Vice Fresident

j Nuclear Generation
-

cc: See next page

i

. . . _m. . _ . . _ _ _ __._
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cc: U.S. Nuclear Regulatory Commission
475 Allendale Road'

King of Prus.sla, PA 19406

Office of the Resident Inspector
U.S. Nuclear Regulatory Commission
P.O. !!ox 136
Lycoming, NY 13093

Resident inspector's Office
Indian Point Unit 3
U.S. Nuclear Regulatory Commission
P.O. !!ox 337
11uchanan,NY 10511

hit. David E. Launtge
Project Directorate 11,

Dinston of Reactor Projects.1/11
U.S. Nuclear Regulatory Commission
hiall Stop 14 D2
Washington, D.C. 20555

'

hir. Joseph D. Neighbors, Sr. Proj. higr.
Project Directorate 11
Divulon of Reactor Projects.1/11
U.S. Nuclear Regulatory Commission
hiall Stop 14112
Washington, D.C. 20555

i

|

, . .
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Secretary of the Commission hni.gg 4 , i,,a
U. S. Nuclear Regulatory Commission bh a N,.*-
Washington, D. C. 20555

..ctentioni Docketing and Service Branch

Subject Sequestration of Witnesses Interviewed Under Subpoena
(53FR45768)

Dear Sir:

Yankee Atomic Electric Company (YAEC) appreciates the opportunity to comment*

on the proposed rule to change 10 CPR Part 19 regarding sequestration of
persons compelled under subpoena to appear before NRC representatives in
connection with an agency investigation. YAEC owns and operates a nuclear
power plant in Rowe, Massachusetts. Our Nuclear Services Division also
provides engineering and licensing services for other nuclear power plants in
the Northeast, including Vermont Yankee, Maine Yankee, and Seabrook.

We vigorously object to the proposed initiative to dismiss the rights of
witnesses to choose their own legal counsel. The discussion to the proposed
rule change admits that " ...no absolute criteria can be established for
determining when the NRC may exclude an interviewee's attorney where the
attorney is also counsel for the licensee. . ." Nevertheless, the Commission
has indeed established such absolute criteria despite the observation in the
statement of considerations that courts have, more often than not,_ judged that
a witness has a right to counsel of his or her own choice. Certainly, these
admissions call into serious question the appropriateness of the subject
paposed rule change.

i Because this change, in effect, gives the NRC carte blanche in terms of
acinction of counsel, it appears contrary to an individun18 e bute right tn
counsel of his or her choice. The proposed rule could go so far as to permit
restriction on choice of counsel even in the case where two or more witnesses,
who are not the subject of the investigation, wish to retain the same counsel.

| We contend that the provisions of the proposed rule go far beyond what is
al.propriate to deal with the kind of situations referred to in the discussioni

section. Purthercore, we consider that in developing this proposed rulc, it
is inappropriate to start from the promise that members of the bar will not
recognize situations which constitute conflicts of interest and act in a
professionally ethical manner. We urge the Commission not to proceed with

j thic proposed rule.

Yours truly,

t. 4
'Donald W. Edwards

Director, Industry Affairs, .

JMG/cjc _
': l''h.

' ''u.., . . ,
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Mr. Samuel J. Chilk
Secretary
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555 |

; Attention: Docketing and Service Branch

Ret Proposed Rule - Sequestration of Witnesses I
Interviewed Under Subpoena, 10 CFR Part 19
53 F.R. 45768. November 14. 1988

Dear Mr.-Chilkt

The following remarks are respectfully submitted on behalf
of Niagara Mohawk Power Corporation ("NMPC"), Syracuse, New York
in response to the request of the U. S. Nuclear Regulatory
Commission ("NRC") for comments on the NRC proposed rule on
sequestration of witnesses and attorneys at interviews conducted
under subpoena.

The proposed regulations present a wholly unacceptable
intrusion of Corporate policy and practico. NMPC refers you to
the well-reasoned and thoroughly researched remarks in opposition
to the amendment of Conner & Wetterhahn, P.C., Washington, D. C.,
a firm that provides legal services to NMPC on a regular basis.
We concur in all respects with their views and urge the NRC staff
to give their comments its fullest consideration.

This matter is of utmost importance to NMPC. As a licensed
operator of a nuclear reactor for over 20 years, NMPC has been
involved in NRC investigations on numerous occasions. These
investigations often have required management and non-management
employees to be witnesses at NRC hearings.

It is our general policy to provide counsel to both
management and non-management employees. The counsel is usually
in-house counsel located in-Syracuse, New York, occasionally, a
witness is accompanied by outside counsel in NMPC's employ. The
witness is free to hire his own lawyer if he so desipeg.-

..
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over the years, the practice has proved _ effective. Rarely
does the situation arise where a conflict exists between,

} witnesses or the Corporation and a witness. Of course, " hen a'

conflict is evident, it.is fully disclosed to the employee, .
counsel excuses itself and recommends that the employee obtain
private representation.

1

NMPC employees are aware they can hire their own attorneys ;
at any time regardless of the appearance of a conflict. This,
however, does not occur often. Rather, NMPC employees recognize

benufits of having counsel with the-knowledge and expertisewas

necessary for effective representation. The proposed regulations
will unlawfully limit the NMPC employee's right to effective
legal representation o'f his own choice.

One would conclude from the severity of the proposed-

regulatory solutions that conflict problems are rampant and
unresolvable.-Yet, the NRC. staff itself admits "in most cases,
attempts to interject a corporate presence into investigative
interviews of non-management employees ...-. have been
satisfactorily resolved . ." (53 FR 45768)..

The proposed amendments to 10 CFR Part 19.present an i

inappropriate and unjustified invasion of corporate management-
and must not be adopted..

We appreciate this opportunity to. comment and hope.that your
staff will give our remarks and'the remarks-of' Conner &
Uctterhahn your thoughtful review. If further information or-
comment is required, we would be happy to: comply.

Very truly yours,

|

Gary d.. Wilson
Senior Attorney

jmi

1
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Mc. Samuel J. Chilk
Secretary .

U.S. Nuclear Regulatory Commission
.

Washington, D.C. 20555
h

( ATTN Docketing and Service Branch
'7

.

Re Proposed Rulo - Sequestration of Witnesses -

Jnterviewed Under Subpoena'

53 Fed. Reg. 45768 - 45771 (November 4, 1988)
jlequest - f or _.Commqnts

| Dear Mr. Chilk:
|

The following comments are submitted'by Sidley & Austin
in rorponse to the request of the U.S. Nuclear Regulat.ory
Commission ("NRC") for comments on the NRC's proposed amendment
of it s regulations - at 10 C.F.R. Part 19, entitled "Sequest ration
of Witnesses Interviewed Under subpoena."- (53 Fed.. Reg -45768,

( Hovember 14, 1988). By not. ice published in the Deds):Al It.25LIELAL
on January 6, 1989 (53 Fed. Reg. 427), the comment period was
extended until February 9,_1989.-

Sidley & Austin is a_ law firm _which represents
utilities licensed by the NRC as well as employees int.erviewed by
NRC representatives.

The NRC's proposed rule provides that (1) multiple
witnesses shall be separated from one another during the conduct
of invest.igative interviews (SS 19.3, 19.18(a)); (2) no witness
or counsel accompanying a witness shall be permitt.ed to be
prosent..during the examination of-any.other witness unless
permitted in the discretion of the investigating official
(S 19.18(a))'; (3)_if-a reasonable basis exists tv.believe that an
i nven t.i ga t ion . may be obstructed, impeded or impaired by an
attorney's representation of more than one. witness or of.the-
vit. ness and the wit ness' employor, then the investigating
of t icial- may prohibi t. the attorney Irom being present during (be
interview of any witness except t.he witness on whose behalf the

Mr, 3 r i
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attorney first appeared ($ 19.18(b)); and.(4) if a person is not. l
.provided reasonable prior notice of the investigating official's-
i n t.e n t to exclude counsel then the interview shall be delayed for
a reasonable period of time to permit t.he ret.ention of new,

counsel (S 19.18(c)). The Supplementary Information is devoted
} almost entirely to the issue of excluding a witness' counsel.

Sidley 6 Austin objects to the proposed rule in its
.

ent.irety, but part.icularly to those provisions, addressed by the !
Supplementary Inf ormat.io,n, that would authorizo an 14RC |*

Iinvestigating official to exclude a witness' counsel from an,
Investigative interview. The impermissibility of this proposal,

,

.

as well or numerous other prohibitive flaws in the proposed rulo,
are not forth at length in comment.s submitted to the 14RC by the
Nuclear Management and Resources Council ("NUMARC"), which Sidley
& Austin endorses.

4

The proposal to authorire an:invc t.igatlng official to
exclude a witness' counsel from the witness' interview is
fundamenta.11y misconceived. It purports to be based on a need to
obviate "di f ficulties in conducting investigative interviews in'

an atmosphere iree of outside . influences," (53 Ped. Reg. 45,760),
that is poorly explained, riddled with unreasonable assumptions
and unsupportable. Moroover, the proposed remedy for t.his
alleged problem confers impermissible discretion-on the NRC, even
nr it usurra a witness' critical right to choose his or her own
counsel.

The Supplementary Information attempts to support the
need'for granting the NRC t.he dramatic new power to exclude.

e i n i nd n g t h a t dual rnprosantation-"rnold parmit tha~1 h"~

subject of the investigation to learn, through counsel,'the'
'

direction and scope of t.he investigation." .(53 Fed. Reg.-
45,769). The subject "could then take steps to structure the
1. tow of information to the NRC or otherwise impede t.he
j nvent igation. " ( RI . ) Moreover, dual representation " produces
an . inherent coercion on t.he interviewee not to reveal to the NRC
1rformation that. is potentially detrimental to his employer."
( hl . )

This ostensible juntification l's completely at odds
v. h Sidley A iustin's experience representing dozens of utility
employeen in NRC:01-investigations. 'Our experience is that_ dual
representation occurs only because an employee, ofter being
carefully advised of the possibility for a conflict of interost,
dnriden tha t- h i r. j nterer t. -and t.ha t. of the ut 111 t y are ali gned.
Our exper.ience is t. hat such employoos are generally grat ef ul ior

. . ~ _. _ _ . - __ , - ._. _. _ _ . . . . _ _ __
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the opportunity to be represented by attorneys-who also represent
the utility and therefore are knowledgeable as to both the
utility's and its employees' past interactions with the NRC.
nhen this has not-been the case, employees have declined their
employer's offer to be represented by Sidley & Austin. Finally,
in our long experience, we have never.had any reason to believe
that cny employen conducted himself with the NRC Office of
Investigations with anything less than candor, ;

Beyond our experience, the rationale for the rule suffers a
number of severe flaws. First, the NRC's explanation assumes,
that it is improper for the subject of an investigation to learn
"the direction and the scope of the investigation." The NRC
offers no credible support for this assumption. Instead, the
Supplementary Information offers only speculations with
knowledge of the scope of an investigation, a subject "could

. structure the flow of'information . . or otherwise. . . .

impede the investigation." This amounts to either a claim that
the NRC is entitled to interview witnesses-who-have-had as little
opportunity to prepare for their interviews as possible or an
unsubstantiatet oaertion that licensees and their employees can
be expected to engege in illegal conduct to obstruct=

investigations. This is completely contrary to Sidley & Austin's
experience. Moreover, there are, of course,-already severe
disincentives for such behavior including criminal sanctions,
revocation of licenses, civil penalties, etc. Second, even if it
were somehow improper for the subject of an-investigation to
learn the " scope of the investigation,"'the Supplementary
Jnformation assumes that the NRC is therefore entitled to limit
the rights of the individuals it interviews.. This is a non

'' d uld unfairly penalize certain individoCo because,

the NRC ic concerned with what other individuals or-the licensee
might learn. Third, the efficacy of the proposed rule is also
nenumnd. Its rationale is presumably that a licensee or
applicant would be less likely to learn of the scope of an
tnventigation if an attorney representing more than one witness-
is excluded from interviews. This is speculative at best. It

the fact that any employee who has deliberately chosen to..

be represented by an attorney also representing his employer, and
therefore has decided that his interest is aligned with his
amolnyer, vnuld very likely advise his employer about the scope 4

igation whether or not he is forced by the NRC to-t

hire a now attorney. Fourth,-the Supplementary Information
assumes that an employee who has agreed to dual representation
so f fers an " inherent coercion" to be less than honest for the
bonofit of h_i_r employer _that_would be alleviated'by_the__ forced

_

appointment.of new counsel. However, there is no basis.to label t

:

1

.

-
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an employeo's decision that his interest is aligned with his
employer " coercive." Indeed, the only true coercion here would
be t.o force the employee to hire a dif ferent lawyer. Nor is
there any reason to think that requiring a new lawyer will change
the postulated " coercive" relationship between the employee and
omployer. Finally, t.he rationale unreasonably assumes, without
discussion, that existing statutory and disciplinary measuren nrn
inadequate to address any improper conduct by a witness, lawyer
or licensee. The NRC's fallure to discuss any of these
acsumptions revants the hollow basis for the proposed rule.

$ From this shaky premise the proposed rule leaps to
wholly unwarranted conclusion that the NRC investigat.ing official
must have "the discretion to determine whether the attorney
should be allowed to attend the interview" whenever there is "a
reasonable basis to believe that (such) attendance ... might
prejudice, impede, or impair the investigatJon "

...

(Supplementary Information, 53 Fed. Reg. 4L,769). Even if the
proposed rule demonstrated a compelling need for the NRC to
rogulate Csal representation at all, which it has not, this
purported remedy is worse than the alleged disease. Contrary to
the claim that the rule proposes only a "somewhat minor burden on
an individual's right to ... particular counsel" ( R.), the rule
would in fact usurp the individual's right to make this
critically important choice and substitute t.he ef fect.1vely
unfettered " discretion" of the interviewing official in its
piace. This exceeds any proper investigatory prerogative of the
NHC and is plainly impermissible under the Administrative-
Procedure Act and judicial precedent. It is also improper for
the reasons set forth in NUMARC's comments.

For these reasons, and for the reasons set forth in
NUMARC's comments, Sidley & Austin strongly recommends that t.h e
NRC withdraw the proposed rule.

SJ erely, .

'

\ -C($'''
,

\., \y , ,tt .

Inrie)dman
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Mr. Samuel J. Chilk
Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

"

Attn: Docketing and Service Branch

Re Proposed Rule on Sequestration of Witnesses Inter-
viewed Under Subpoena, 53 Fed. Reg. 45,768-45,771
(November 14, 1988)

Dear Mr. Chilk:

On November 14, 1988, the NRC published.and requested
comments on a proposed rule governing sequestration of wit-

' nesses interviewed under subpoena. The following comments.
are submitted on behalf of Houston Lighting and Power Company,
Illinois Power Company, and Iowa Electric Light _& Power
Company.

The proposed rule vests NRC investigators with discretion
to exclude counsel from an interview if the investigator

.

believes that "the investigation may be_ obstructed, impeded or
imparied [ sic), either directly or indirectly by an attorney's
representation of more than one witness or by an attorney's

_

representation of a witness and the employing entity of the
witness. 53 Fed. Reg. 45,770. The proposed rule does"

. . .

not include nny requirement that the investigator make'any
particular factual findings prior to excluding counsel, nor
does it require that the investigator document the basis for

-

the decision to exclude counsel or communicate the basis for
that decision to the witness or the attorney. The witness.is

vs 31991
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to be provided only one week's time within which to acquire
new counsel if the witness's chosen counsel is excluded.

The proposed rule suffers from a number of serious
3
'

practical and legal flaws. These flaws are analyzod in detail
in the comments on the rule submitted by NUMARC, which we
endorse. In addition, the Commission's own task force on this ]topic, the "Silbert Committee," specifically recommended
against the adoption of such a rule unless it-required ex- i1

clusion of counsol to be based upon " concrete evidenca that i
the chosen reprosentat1ve of the witness . . . would seriously _ |
prejudice the investig,ation." The Committee noted that

' without such a requirement the rule "would not be sustained by
the courts." Report of the Advisory Committee for Review of
the Investigation Policy on Rights of Employees Under Inves-
tigation," submitted to the NRC on September _ 13, 1983 at 14,
16 (emphasis added.) Because the proposed rule allowo inves-
tigators to excludo counsel without making such findin7s, NRC
attempte to excludo counsel by invoking the rule are 11Nely to
be overturned in court.

The rule is inconsistent with a' witness's right to
counsel of choice under Section 6(a) of the Administrative
Proceduro Act, 45 U.S.C. S 555(b), which-provides that pertons
compelled to appear before an agency are " entitled to be

,

accompanied, represented and advised by counsel . This">

. . .

statute has been interpreted by the courts to mean that a
witness is entitled to counsel of the witness's choice. See
securition and_ Exchange commission v. csapo, 533 F.2d 7, 11-
(D.C. Cir. 1976); Backer v. commissioner of Internal Revenge, '

275 F.2d 141, 144 (5th Cir. 1960). Unless the agency provides
"concreto evidence" of misconduct by the attorneys involved,

. At is improper to override the right of the witness to utilize
'

the counsel of his choico. Csapo,-533 F.2d.at 11. In par-
ticular, this rule applies when the witness's counsel of-

chcice is provided by tho witnoss's employor. Securition and
Exchance_temmission v. Higashi, 359 F.2d 550-(9th Cir. 1966).,

Thus, the proposed-rule cannot be reconcileo with the require-'

monts of the Administrativo Proceduro Act.
,

In addition, because NRC regulations provide that mater-
: ial gained through NRC investigations may be turned to tho

-Dopartment of Justice to be used in crimina) investigations,-
implementation of tho. rule would deny counsel of choico to a
witness who may later be prosecuted based upon statements-made
to the NRC. -In such circumstances, "[the-witness's) choice of
counsol . is obviously a crucial one. That choice should.. .

_ . _ _ ._. - , __ _ _ , , . .-- _ _ - - _
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not needlessly or lightly be disturbed." csano, 533 F.2d at| ,

12.
'

Finally, as a practical matter, exclusion of counsel
'

,-oount tv Lhe proposed rule may entirely deprive the witness
i or competent counsel. If a witness chooses to be represented

'

] by tho employer's counsel, but that counsel.is excluded from ,

1 the interview, it is unlikely-that-the witnosa vill be able to
retain other counsel familiar with NRC investigations and
regulatory and technical issues. Even if qualified counsel is
found, a witness may be unable to afford to pay for such
counsel.- This result is particularly likely when investiga-, ,

tions are conducted at remote plant sites. Furthermore, even .

wore acceptable counsel availaale, one week is not a reason-
able time within which to locate competent counsel, famili-
arize them with-the-issues, and allow them to prepare for the -

.

interview. Consequently, invocation of the tule will often
result in the denial of competent counsel.

Based upon those considorations,.wo recommend that the
Commission withdraw the proposed rule. We would be happy to
discuss any of these matters. !

Very truly~yours,

f j
Harold F. Reis

cc: Lando W. Zoch, Chairman
Thomas M. Roberts- ,

vanno+h c. Rogers
James R. Curtiss.

Kenneth M. Carr
,

!

!

i
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Mr. Samuel J. Chilk
Secretary of the commission

.

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Attnt Docketina and service Branet
Ret Proposed Rule - Sequestration of Witnesses

Interviewed Under subpoena - 53-Fed. Rea. 45,768

Dear Mr. Chilkt

on November 14, 1988, the Nuclear Regulatory Commission
(NRC) published in the Federal Reaister a proposed rule on the
" Sequestration of Witnesses Interviewed Under Subpoena." 53 Fed.
Reg. 45,768. On behalf of Arkansas Power & Light, Duke Power
Company, Florida Power Corpcration, Florida Power & Light
Company, Northeast Utilities, Rochester Gas & Electric, Southern
California Edison Company, System Energy Resources, Inc., Texas
Utilities and the Washington Public Power Supply System, we
respectfully submit the following comments. These comments are
intended to supplement the comments filed by the Nuclear
Management and Resources Council.

1. Introduction

Tne NRC is proposing changes to its regulations under
10 C.F.R. Part 19 to provide that all persons compelled to appear
before investigations conducted by the NRC and their counsel
chall, unlocr authorized by the NRC invectigator, "bo coquentered
(sic) from other interviewees in the same investigation."
53 Fed. Reg. 45,768. Although the proposed rule is narrowly
couched-in terms of " sequestration" -- a term generally defined.
as physical separation -- the rule might more aptly be labeled
" Dual Representation of Witnesses Interviewed Under Subpoena,"
for its true purpose and effect is to regulate whether an
interviewee may be represented by his counsel of choice if that
counsel represents another interviewee or the licensee. The
Commission's stated justification for proposing the rule is to

. uM
,

.
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permit investigative interviews "in an atmosphere free of outside
influences" given the " inherent potential for a conflict of
interest and impairment of the NRC's investigation." 53 red.
Reg. 45,769. The Commission apparently fears that dual
representation "could permit the subject of the investigation to
; su u , t.htough counsel, the direction and scope of the.

investigation," which would in turn " enable the subject to take
steps to structure the flow of information to the NRC or
-Mwrvice impede the investigation." 53 red. Reg. 45,769. The
Commission further raises the spector of " inherent coercion on
the interviewee not to reveal to the NRC information that is
potentially detrimental to his employer." Another justification
stressed is the " unnecessary delay" in completing NRC,

investigations now ostensibly caused by ad hoc negotiation
between company management and NRC Staff over the dual
representation issue. 53 Fed. Reg. 45,766. To combat these
reputed evils, the proposed rule allows the NRC investigator the
discretion to exclude counsel from an interview if he
unilaterally determines that there in a " reasonable basis" to
believe that dual representation "may" prejudice, impede, or
impair the investigation, "directly or indirectly." Proposed
i 19.18(b).

As our comments delineate in more detail below, the proposed
rule stands on its head the fundamental judicial, adminictrative
and constitutional precepto that normally guide administrative
investigations, especially those that have the potential to lead
to criminal prosecutions. Although dismissed by the Commission
as a "somewhat minor burden," 53 Fed. Reg. 45,769, the propoeed

would deprive many witnesses of the fundamental right,Aute

guarantcod under the Administrative Procedure Act (APA), and
protected under the Fifth and Sixth Amendments to the United
"~+-- ranetiention, to be repremented by cnnnnal nr choice.
What is more, the stated basis for this fundamental derogation of
rights is nothing more than the thinnest speculation concerningi

the " inherent potential" for conflict of interest and impairment
an anvestigation, ignoring the weight of judicial precedentot

|

( qu...og " concrete evidence" before a witness can be deprived ofi:

nic com.sel of choice as guaranteed under the APA.

In addition to presupposing a nuclear bar (and licensees)
I bent on impairing and impeding investigations -- without a shred

cvicence to back this supposition -- the proposed rule ignoresr*

of the Canons of Ethics, the obstruction of justicecoces

| erotute, and Section 210 of the Energy Reorganization Act, the
regulatory scheme already in place to protect against conflicts
of interest due to multiple representation, and against
interrerence with agency investigations by employer-omployee
coercion or otherwise.

'
,

1

|
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With regard to the NRC's stated goal of curtailing
" unnecessary delay," to the extent delay has plagued the
investigatory process, it is delay resulting from the NRC's own

| inaction and entirely within NRC's control. Indeed, rather than
| 011minating' delay, the proposed. rule will bog the investigatory

process down in increased subpoena enforcement litigation.-
,

i Finally, the rule is entirely unnecessary. With or without
the rule, the NRC can seek a court order if a subpoenaed witness
refuses to be interviewed without his counsel of choice (as will,

undoubtedly happen, notwithstanding the proposed rule). Simply
put, the parties will wind up in court anyway, exactly where they
would have been without the rule.

,

For all of these reasons, the proposed rule should be
withdrawn.

| 2. The Proposed Rule Infringes Upon An
Interviewee's Richt to Counsel of Choicei

; a. The Proposed Rule Ignores the Constitutional
Implications of Circumscribing The Right of a
Witness to Choose His Own_ Counsel

Although there is no constitutional right to counsel (and
thus to particular counsel) in an administrative proceeding,
where administrative investigatory proceedings may result in
criminal prosecutions, depriving the interviewee of his counsel
of choice arguably has a constitutional dimension. An Office of
Investigations (OI) inquiry can lead to criminal charges. The
NRC can give the results of its investigation to the Department
of Justice (DOJ) with a view towards criminal prosecution. See
42 U.S.C. 5 2271. Indeed, the NRC has recently announced its
policy of close coordination with the Justice Department to this
end. Egg 53 Fed. Reg. 50,317 (1988) (Memorandum of Understanding
between the NRC and the DOJ). Moreover, evidence obtained by the
NRC during its investigation is admissible in a subsequent
criminal trial. Egg United _. States v. Preslev, 478 F.2d 163 (5th

| Cir. 1973). If convicted of violating the Atomic. Energy Act,.
company employegs can go to jail and pay large fines. 42 U.S.C.

'

55 2272 at agg. Because of the real possibility of criminal

1/ Egg, S A , NRC Information Notice No. 89-02, " Criminal
Prosecution of Licensee's Former President for Intentional
Safety Violations" (January 9, 1989) (former President ofRadiation Technology Inc. convicted on six_ counts of
violating Titles 18 and 42 of the United States Code,
including conspiracy to defraud the United States,. lying to

(Footnote 1 continued on next page.)
:
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charges resulting from an OI investigation,2 the Sixth Amendment,
which provides for effective assistance of counsel in criminal
matters, is implicated when an interviewee is deprived of his
counsel of choice in an OI investigation.

Although the Sixth Amendment guarantee of counsel does not
provide a defendant with an absolute right to the lawyer of his
choice, agg Wheat v. U.S., 486 U.S. 108 S.Ct. 1692, 1696,
100 L.Ed 2d 140 (May 23, 1988), the SIx,th Amendment has been
interpreted as affording "a fair opportunity to secure counsel of
his own choice." 142, citing Powell v. State of Alabama, 287
U.S. 45, 53 (1932). The proposed rule would operate to deprive a
witness in, an OI investigation of this " fair opportunity," asi
well as of the right to effective assistance of counsel.

The nuclear bar is fairly small; to exclude members of that
bar from representing interviewees may preclude their having
experienced -- and thus effective -- counsel. Indeed, to exclude
company counsel may be to exclude the most " effective" counsel of
all. Egg SEC v. Hiaashi, 359 F.2d at 553 ("Here the act of
sequestration . bears directly and prejudicially upon the. .

interests of the witness himself. [T]o sequester. . .

corporation counsel is to deprive the witness of the services of
the attorney most familiar with the source of his
vulnerability."). Moreover, if, as the Supplementary Information
states, the fee arrangement ic one factor for excluding an

| attorney, 53 Fed. Reg. 45,769, the logical extension of the
proposed rule could be that virtually all experienced gutside
counsel may be excluded as well. This would clearly be contrary
totheSjxthAmendmentguaranteeofeffectiveassistanceof
counsel

|

I

; (Footnote 1 continued from previous page.)
NRC investigators and intentionally violating the Atomic
Energy Act.

2/ The " target" of an investigation is not always known with
certainty at the outset. Any witness may, in fact, become
the target.

2/ One factor the courts have repeatedly said argues against
disqualification is the unavailability of alternative counsel
in a specialized area of the law. Egg City of Cleveland v.
Cleveland Electric Illuminatina Co., 440 F. Supp. 193,.196,
203 (N.D. Ohio), aff'd 573 F.2d 1310 6th Cir. 1977); United
States v. Standard 011 Co., 136 F. Supp. 345, 364 (S.D.N.Y.
1955).

__ _ _
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The due process clause of the Fifth Amendment is also
implicated when an interviewee is deprived of counsel of choice
in an OI investigation. Egg SEC v. csano, 533 F.2d 7, 12 (D.C.Cir. 1976) ("since any statement made by Csapo during'the course
of his questioning (by the SEC) may later be referred to the
Department of Justice for future consideration of a grand jury.
and prosecution on criminal charges, Csapo's choice of counsel to.

accompany and advise- him during his SEC interview is obviously a
crucial one. That choice should not needleonly or lightly _be
disturbed . .). Egg glag Kentucky West Va. Gas Co. v. Penn..

EMS, 837 F.2d 600, 618 (3rd Cir.1988), reh'o denied (February
16, 1988) ("where the right to counsel exists, the due process
clause of the Fifth Amendment does provide some protection for,

the decision to seloct a particular attorney").
'

In short, the proposed rule ignores the constitutional
implications of giving an OI investigator the unbridled4

discretion to exclude an interviewee's counsel of choice,4

b. The Proposed Rule Ignores the APA's Guarantee
of Effective counsel of choice

Unlike the Sixth Amendment right to counsel,'which is not
absolute, Section 6(a) of the Administrative Procedure Act, 5
U.S.C. i 555(b), provides unequivocally that any person compelled
to appear before an agency by subpoena has a right go be
" accompanied, represented, and advised by counsel." This,

! statutory guarantee of the right to counsel has been construed
| even more broadly than the constitutional right to a particular
| counsel. In Backer v. Commissioner of Internal _ Revenue,.275 F.2d

141, 143 (5th Cir. 1960), the court said:t

It is clear that the rioht to counsel cuaranteed
under.the Administrative Procedure Act'is much
broader than the right to have an attorney advise
him relative to his rights under the Fifth
Amendment. The Act says such counsel may
accompanye represent and advise the witness,,

! without any limitation.

A/ The sequestration of witnesses _ provisions of the proposed
rule ($$ 19.3, 19.18(a)) would also apparently bar
dircuccions'among interviewees, in ccatravontion of the First
Amendment protections of freedom of speech and association.

S/- This APA provision has been interpreted _as applying _to
appearances required by-an agency in an investigatory
proceeding. Egg SEC v. Csano, 533 F.2d 7, 10 (D.C. Cir
1976).

_ . _ _ _~ _ _.__ __ . _ _. . . . _ _ _ _ ,
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Consequently, this APA guarantee of assistance of counsel has
been construed "to imply the concomitant right to the lawyer of
one's choice." SEC v. Csapg, 533 F.2d 7, 11 (D.C. Cir. 1976).
Accord Great Lakes Screw Coro. v. NLRB, 409 F.2d 375, 381 (7th
Cir. 1969); SEC v. Hiaashi, 359 F.2d 550, 553 (9th Cir. 1966);
Backer v. Commissioner of Internal Reve4M2, 275 F.2d 141, 144
(.5th Cir. 1960). Indeed, the APA guarantee has been interpreted
so breadly as to extend to a witness and his counsel in an agency
investigation the right to be accompanied and aided by a non-
lawyer technical advisor in order to ensure "the full potency of
the right to counsel," and "to give veritable meaning to the
witness' right to counsel." Egg SEC v. Whitmant 613 F. Supp. 48,
50 (D.C. D.C. 1985).

Thus, even broader and more clearly defined than any
constitutional right to a particular counsel, the APA guarantee
has boon interpreted as bestowing on a witness in an
administrative investigatory proceeding the right not only to
affective assistance of counsel, but also to counsel of choice, a
right that may not be arbitrarily infringed. Again, the proposed
rule pays little heed to this right.

3. The Proposed Rule is Without sunoortina Basis

a. The Proposed Rule Ignores Recent Judicial
Precedent Innosina a " Concrete Evidence" Standard

The NRC proposal, citing district court cases over 30 years
old, completely dismisses the more recent circuit court cases
(cited above) which are directly on point. The commission's

j stated reasons for ignoring this precedent defy logic. According
to the Supplementary Information, the court in narvnr v,.i

Commissioner _of Internal Revenue -- although holding that a|

witness before an administrative investigatory proceeding has a
right to counsel of choice - "did not decide whether that right
could be limited or otherwise qualified through formal rulemaking
procedures." 53 Fed. Reg. 45,769. Hiaashi and Csapg, according
to the commission, both indicated that "there could be
circumstances where an attorney could be barred from the
interview, although it could not be done under the facts of these
cases." Id.

! When viewed together, the cases sa lightly dismissed by the
Commission clearly hold that because of the Congressional mandate
in the APA, an attorney may be excluded from an agency
investigatory proceeding (where a witness is compelled to appear
by subpoena) only upon a showing of " concrete evidence" that-his
presence would obstruct and impede an investigation.- Citing the

i Dicashi case for its statement that an agency's sequestration

1

,
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rule must be confined within " permissible limits," the court in
CEAR2 defined those limits:

We recognize (the SEC's sequestration rule's)
practical necessity under certain
circumstances. But we are not for this reason
at liberty to ignore the clear congressional
mandate of (the APA). Thus, before the SEC-
may exclude an attorney from its proceedings,
it must come forth . . . with " concrete
evidence" that his presence would obstruct and
impede its investigation.'

'

533 F.2d at 11. These are the " circumstances" within which the
APA riggt to counsel may be " limited or qualified." 53 Fed. Reg.
45,769

these bounds.9 rule ignores these limits, and is clearly outsideThe NRC'
The proposed rule allows the NRC investigator the

virtually unfettored discretion to disqualify counsel based on
his own weighing of vague factors leading him to the conclusion
that a " reasonable basis" exists to believe that the attendance
of a particular attorney "miaht" prejudice, impede, or impair the
investigation, directly or indirectly. SAA proposed i 19.18(b);
53 Fed. Reg. 45,769 (emphasis added). The preamble to the ,

proposed rule is replete with references to the "notential for
conflicts of intertet among counsel's multiple clients" and the
" potential impairment to the efficacy of the NRC investigation."

f/ Moreover, it should be noted that the Backer court did not
decide this question because the question was not before it.
Littic mileage can be gained frc= thic.

2/ The proposed _ rule also ignores the recommendations of the
NRC's own Advisory Committee. After extensive consideration
of the question of whether the Commission may limit an
interviewee's choice of counsel by excluding.from an
interview any. attorney who also represents the entity being
investigated, the Commission's " Advisory; Committee for Review
of Investigation Policy on Rights of Licensee Employees" ,

concluded after reviewing the relevant 7 judicial authorities
that a-blanket rule-excluding any attorney who also._ ,

represents the entity being' investigated,"would not bc
|- sustained by the_ courts." Advisory Committee Report at-14.
! The Report added that it.would-be appropriate for the NRC to

seek an exclusion order only where "there is concrete
evidence.that the chosen representative of that'witnessils in

;

such a position that his participation as counsel would 't
seriously prejudice the. investigation." Idi at 16. ',

;
. _ _ _ __ _ _. __ _ _- ~ _ --. _ . . . _ . . , - - _ - - , _ . ..
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53 red. Reg. 45,768 (emphasis added). Quite simply, the NRC's
proposed rule ignores the " concrete evidence" standard set forth
by the courts as the only circumstance under which counsel may be i

excluded.

The nere specter of " potential" obstacles and conflicts,
withvut more, is too slender a thread upon which to hang a
proposed rule that infringes upon the right to counsel of choice
** Uttaranteed under the APA. As the court in Canna said in the
context of limiting the SEC's application of its sequestration
rule,

(t]he SEC would negate Csapo's informed and
voluntary decision (regarding choice of
counsel) on the ground that "the objective of

;

the investigation miaht be f rustrated- if I

(Csapo's attorneys? ... . were permitted
access to the testLmony of any further
witnesses." We hold that such speculation is
insufficient. The mere fact that a witness'
counsel also represents others who have been
or are later to be questioned is no basis
whatsoever for concluding that presence of
such counsel would obstruct the investigation.

533 F.2d at 11 (emphasis in original). ERR ALES In IA
.CQQIAinALRd EIAttiAl Proceedings, 658 F.2d 1355, 1360-61 (9th
Cir. 1981). As shown below, the NRC's stated basec for the
proposed rulg are premised entirely on such insufficient
-puwalution.

!

E/ In the context of grand jury proceedings, often analogized to
administrative investigatory proceedings, Egg Moore,
u m milification of an Attornev Representina Multiole
Z3Be nses Before a Grand Jury, 27 UCLA L. Rev. 1 (1979), the !
::;jority of courts have required " actual conflict" of
' orast before counsel may be disqualified rather than more ,

petential" conflict. Also in the grand jury context, the
courts have held that in order to disqualify counsel, any ,

'

investigative obstacle posed by multiple representation must
accifically demonstrated, not merely assumed to exist.

Key In re Snecial February 1975 Grand Jury, 406 F. Supp. 194,
199 (N.D. Ill. 1975); In re Grand Jury Emoaneled January 21.
1211, 536 F.2d 1009'(3d Cir. 1976); In re Grand Jury, 446 P.
Supp.-1132. 1140 (N.D. Tex. 1978). HMt EEE in re Soecial

9 [gbruary 1977 Grand Jury, 581 F.2d 1267, 1264.(7th Cir.
f 1978).

$

1

. . .. . . , . . . . . -. , .
. ____,___._____m_ _ _ _ _ _ _
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b. The Stated Basis of the Potential for
" Inherent Conflict of Interest" is Mere
S_Deculation and Not a Leaitimate NRC concern >

The NRC provides no evidence to support its first stated
basis for the rule regarding the ostensibly " inherent potential"
for conflicts.of interest among counsel's multiple clients in OI
investigations. 53 Fed. Reg. 45,768-69. The speculative nature-
of this concern alone renders such a basis for the proposed rule
suspect. Beyond that, this is simply not a legitimate NRC ;

concern.

The proposed rule appears to ignore the fact that-the
propriety of multiple representation is governed by. basic
principles of legal ethics that bind all attorneys, and which the
courts apply when exercising their inherent power to regulate the .;

ethical conduct of attorneys. ERR Kreda v. Rush,.550 F.2d 888., '

889 (3d Cir. 1977). The canons of legal ethics generally permit
an attorney representing other licensee employees -- or the
licensee itself - to represent an employee during an OI
interview as lon as (1) the employee desires and consents to
such representat on after being fully informed that a conflict of
interest may potentially.arise and (2).the lawyer reasonably
believes that representation of the employee will not be
adversely affected by simultaneous representation of-the employer
or other employees. Egg ABA Model Code gf ProfessionalResponsibility, DR-105, DR-107, EC 5-15. Indeed,.the ABA Code
of Professional Responsibility contemplates conflicts--of interest
in precisely the two contexts with which the NRC is concerned --
representation of two or more witnesses who may have differing
interests, as well as payment of a witness's' legal fees by a
third party with differing interests.. SAA DR-105, DR-107(B).10

2/ In NRC practice, to resolve ethical questions one would look
to the Code of Ethics promulgated in the
which the lawyer is admitted to practice. jurisdiction in.Egg Houston
Lightino & Power Co. (South- Texas Project, Units 1 and 2);
LBP-85-19, 21 NRC 1707, 1717 (1985). These are generally
modelled on the ABA Code.

12/ One of-the factors that may justify exclusion of counsel,
according to the Commission, is that "the company under
investigation-suggested that the witness employ the
particular attorney and is paying the fee." -53 Fed. peg.
45'769. DR-107(B) states that "(a). lawyer shall not permit a,

person who recommends, employs,-or pays-him to render legal
services for another to direct or regulate his professional
judgment in rendering such legal services."

:

i
. . _ . _ _ _ _ _ . __. _ . , _ _ _ . - _ . _ _ ,._. _ _ _ __ _ _ __.
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i There is no reason'for the commission to assume that'

attorneys will ignore their= ethical-obligations (or.that, if
involved, a court would allow this-to happen). Moreover,-it is i

inappropriate for an NRC. investigator, upon his own discretion, t
; to exclude counsel based on the potential'for a conflict of ;
' interest, since an individual may_ voluntarily consent to

_

representation of conflicting interests, 333 In the Matter of ,

the Grand Jury Emoanaled January 21. 1975, 536 F.2d 1009-(3rd '

cir. 1976). "' The choice of whether to accept multiple
representation is for the individual, not for the agency.12- This5

is because disqualification of counsel is for tha protection of
the individual, and not the agency. Thus, the NRC may not
legitimately base a rule on-its purported concerns regarding' conflicts of interest among multiple interviewees.

The courts are the approconflicts of. interest-issues.priate forum for. resolution ofIf the NRC-wishes to--exclude an,

attorney from an interview in a particular case, it-should file a<

motion before a federal-judge to disqualify the attorney from
representing both.the employer and employee or from representing,

multiple employees. - The-disqualification decision would be.madei

i by the federal district court judge with= immediate review in tho '
| Court of Appeals. - This!is not an appropriate subject matter for

a generic rule which bestows upon the NRC' investigator' blanket
authority to exclude counsel on behalf of an
waiveaconflict-freesituationLinanyovent{gdividualwhocan,

i

11/ only where'such a waiver of counsel' free from conflicts-
.cannot be made knowingly and intelligently would

disqualification be justified. Grand Jurv Emmaneled Januarv
21, 1975, 536 F.2d at 1009.

12/ As one-court said of the'SEC's analogous se @estration ruls,-
'

"[wje do not-minimize the dangers inherent in counsel
representing _ multiple clients in a: single proceeding. . . .
That decialon, however, (does.not belong to) the .

Commission.~ .7. . .The choice must-be made by tho' witness-

after a full and frank disclosure-by his: attorney 1of the
attendant risks." SEC v.~Csano,.533 F.2d.at 11.

12/ Indeed, this is not-properly the subjeut of a generic rule at
all.- First,-the issue arises too infrequently to warrant i

Lgonerie treatment. 'As the1NRC's. Advisory Committeo said-in-

.

its report,~". . we note at the' outset that interviews.

| conducted by the office of investigations . . .Lhave almostL
always been. conducted without the aid lof legal process.",

'

- Advisory Committee Report at 11.1 The commission also refers-s

in its Supplementary'Informationito problems: arising in.only
"three'recent-cases," 53 Fed.= Reg.;45,769, and-fGrther: states;

(Footnote 13 continued on next<page.)_
-

m+ .-ry ,-.--ww- .-.w, _.%., r- 3 i'y..^ -..,y'4...y,_-,,-,,-..e,.v~.,e.e .,,,,,-ec..,w..,-.w.#we _n ywr..me.--+w v.+,-w.--u-.-,c, - ., w y a- - + - * * -- ..
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,

One final point about this stated supporting basis for the..
.

NRC's proposed rule. The proposed rule distinguishes witnesses. .

who belong to the employer's corporate " control group" from those i
who do not in terms of the presence of corporate counsel "being - t

obj ectionable. " 53 Fed. Reg at 45,768 col. 3.- This distinction
is invalid for several reasons.

First, it is' inappropriate for the Commission to determine
conflicts issues on the basis of an employee's position within a e

company. Section 6(a) ol'within a " control group."gghe APA is not limited.to individuals
f

'

second, taa term " control group" isinowhere defined in the
proposed rule or the Supplementary Information.- It is, in fact,
a term inappropriately borrowed from an inapposite context.-__ gas >

Uojohn Co. v. United States, 449 U.S. 383 '(1981) _ (term used' in
the context of the scope of the attorney-client privilege for
corporate communications) .

Third, analogizing here to the reasoning.in the pejohn case,
from-which the term "contro1 ' group" is borrowed, licensee _ -

employees below upper management, whose actions the Supreme Court
! recognized may bind or otherwise be attributed- to -the company,-'

may be entitled to be represented by the licensee's lawyer -(as
long as the employee's and- the companyf s- interests do not *

diverge) . .The . court held in Unichn that communications by all
' level of employees -- not just the upper: management " control
group" -- may be considered to be the corporation's
communications. 4 49 U.S. . at 391-9 6. Indeed,'tht: Court'of' !Appeals for the Ninth Circuit _ has - appliedLUnichn to- conflict of' !interest _ questions, and has permitted joint representation of a *

,

(Footnote 13 continued from. previous page.)
L that "(ijn most cases, attempts to interject La: corporate 4

presence into investigative interviews-of the:non-management
employees of a ~ licensee or applicant ~have been satisfactorily
rocolved through negotiation between company management and-
NRC Staff." 53. Fed. Reg. 4 5,7 68. Indeed, the SEC's '

comparable; sequestration rule is "only rarely invoked." EEC-

y4_Csapo, 533 F.2d at-12.- Accordinglye multiple-
representation issues should be resolved --- as .they are
now -- on a case by case basis.- There isLnothing to suggest-
thtt a generic.rvle is warranted, much loss one of this sweep-

,

L and import. '

11/ . Although the Hiaashi case held that the SECLeould not prevent .
a corporation's attorney _from representing a director who was
subpoenaed to testify at an investigative hearing, the case
did not turn on this distinction. Nor do the:other/ cases.

.- ..,-- , . . - - . - ._ - - . .- - . - - - . . - - .--
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corporation and its employoos -- including those below the upper
management lovel +- by the company lawyer. Eng In re coordinated
Pietrini Proceedinga, 658 F.2d 1355, 1356, 1359 (9th Cir. 1981). ;

c. The " potential Impairment to the Efficacy
of the NRC's Investigation" is Speculativo
And Not a Valid Suncortina Basis

The Commission grasps at another supporting promise in
stating that " disclosure betwoon counsol and client does not
always eliminate . . the inherent potential that multiple.

representation could impair or impedo the Commission's
investigation." Id. The NRC's concern here, apparently, is that
the subject of the investigation may learn, through counsel, "the
direction and scope of the investigation" and then "take stops to
structuro the flow of information to the NRC or otherwise impedo
the inventigation." Id. In addition, the commission fears that
the dual representation situation will produce "an inherent
coercion on the interviewoo not to reveal-to the NRC information
that 10 potentially detrimental to his employer." 53 Fed. Reg.
45,769.

This promise, too, is an inappropriate basis for the
proposed rule. First, again, the NRC's concerns are based upon
pure speculation. Aside from a vaguo reference to "three recent
casos," 53 Fed. Reg. 45,769, the Commission provides no specific
evidence that its investigations have been hindered by multiple

| representation, or that licenseos, in cahoots with their
attorneys, will attempt to so obstruct an investigation. The
moro " potential" for impairment of an investigation is noc
enough. See Csano, 533 F.3d at 11.

Second, the Commission -- again -- ignorca the regulatory
scheme already in place to protect against these types of
concerns. The obstruction of justice statute (18 U.S.C. $ 1505),
providos sufficient protection that agency investigations will
not be " impaired" and " impeded." Under Section 1505 of Title IB,
it is a crimo to obstruct proceedings before federal agencios,
whether by attempting to influence witnesses or otherwise. Egg
also Section 1510. Similarly, NRC's concerns regarding the

| employer / employee coercion " inherent" in the interview context
1 are addressed by Section 210 of the Energy Reorganization Act and
| its implementing regulation, 10 C.F.R. E 50.7, which protect

employees against retaliatory action on the part of employers.

Finally, even if the Commission could show that multiple
representation posed a threat to the success of sn NRC

! investigation, the mere fact that such representation could -

| " prove detrimental to NRC investigations," 53 Fed. Reg. 45.769, '

! is simply not a valid supporting basis for the rule. As one

!

.
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commentecor has seid in the analogous' context of grand-jury
investigations, "[tjhe suggestion that either actual or potential
injury to the success of a grand jury -investigation is itself
suf ficiJnt ground for deprivPig + grand juryL witness of his
chosen counsel must be regaroed as theoretically unsound. . . ..

Sinti it is-often.the case that advice which is clearlyLethical-
(for example, much advice concerning the privilege against self-
incrimination) will have the effect. of- hindering the grand ' jury's
search for truth, there-is considerable doubt .whether the mere
fact of injury tv the grand jury empowers the supervisina court
to disqualify the attorney involved, at.least in the absence of

,

any concern for ethical improprieties." Moore, Disaualification
of an Attorney.Reoresentina Multinle Witnesses Before a Grand
Jury, 27 UCLA L. Rev. 1, 18, 20.(1979) (emphasis added).

This leads to another point that should'not be overlooked.
An NRC investigator would have an inherent conflict of interest
in making the " reasonable basis" determination.- The better the
attorney for the witness is,-t'w more likely the NRC Will be held -

to observe the full panoply of a witness's: rights, and the more
likely an investigator.will conclude that such strict scrutiny
constitutes " impeding" the investigation. The Supreme' Court of
the United States has acknow)-iged this posh'bility, noting that:

Petitioner of course rightly points out-that
the Government may seek to ' manufacture' a-

conflict 11n order to prevent a defendant from
having a particularly able defense counsel at
his side; b.ut trial courts are undoubted 1v
aware of this Dossibility and nust take it
into consideration with aJ1 the other_fhotorg

; yhich inform,this sort of a fdiscualification1

| decision.

Wheat v. United States, 468 U.S. 100.L.Ed. 2d 140 at 151,,

(emphasis added). By assuming the role of prosecutor, judge and
jury with regard to.the multiple representation-issue, the NRC
investigator usurps the role of a higher -- and disinterested ---
authority that should be making this determination.

d. The NRC's Premise that Dual Representation
Undermines Confidentiality Is Unfounded

,

The Commission also raises the concern that multiple
representation could undermine an offer-of confidentiality to an
interviewee. 53 Fed. Reg. 45,769. The presumption that the
presence at an interview of counsel who represents other
interviewees or the licensee will undermine confidentiality is
also unfounded and based on pure speculation. First, a witness
desiring such confidentiality may approach the NRC on his own

.
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initiative, in-which case there would be no need for a subpoent.
Second, a witness desiring confidentiality would be unlikely-to
choose corporate counsol to represent him during an interview.
In any event, an attorney is bound-by the canons of ethics and
professional responsibility to respect a client's-desire ~for
"""# 4 dant i al ity . E22 ABA Model Code DR'4-101~.

| e. The Proposed Rule Will Not Eliminate '

"MDnRERREArv Delays" in- Cpigplating D1y_estications

Another justification stated for the-proposed rule is to
curtail " unnecessary delay" in completing NRC investigations. 53
Fed. Reg. 45,770. The Commission attributes these delays to

'
current attempts to resolve multiple representation issues on an
ad hpg basis, as opposed to being dealt with by generic' rule.
Id. Again, no information supporting this basis for the rule is
given. In fact,-based on our review of the "three recent cases"
referred to (which we can only surmise given their lack of
identification) whatever delays have resulted from the multiple
representation issue are attributable to the NRC's own tactics.

| What is more, far from eliminating delay-from the-NRC's
lavestigatory process, the proposed rule will have the opposite
effect. The likely scenario is that the NRC will subpoena a
witness, and invoke its sequestration rulo to exclude an
interviewee's attorney of choice. The witness will refuse to be .

interviewed without his chosen counsel. Since the Commission
cannot enforce its own subpoenas, it must resort to federal court
to compel the witness to appear. The: court will decide the issue
|rr::icely the appropriate forum). The result is foreshadowed by
the cases dealing with the analogous SEC. sequestration rule. In
Csano and Hiaashi, the efforts of the agency to exclude counsel
of choice culminated in lengthy proceedings, much delay,,pnd
uvutt cecisions that the agency had exceeded its bounds.'" .In
contrast to the current Ad~ bag approach to multiple
representation issues the NRC's invocation of its sequestration

. call cause the facstigatory process to grind to a halt in. . . .

-"krmean enforcement Aiuigation,

f. The Rule Is Unnecessarv

At bottom, the proposed rule is entirely unnecessary. With
r without the proposed rule, the NRC can issue a subpoena

'' mm1 upon exclusion of counsel, and then seek a court
cr er to enforce it. With or without the proposed rule, if the
- -

11/ in both on ;e cases there were four-year delays between
issuance | the SEC subpoenas and rejection of the SEC's
application of its sequestration rule.

- . . - - ,- -
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NRC seeks to exclude a witness's chosen counsel, the witness will
likely follow excluded. counsel out of the interview. In short,
despite the rule, the parties will wind up in court anyway --
precisely where they would have been without the rule.

4. Conclusion

one final point needs to be made here. The NRC's proposed
rule seems to view the investigatory process as a pernicious one
in which licensees and their counsel contrive to obstruct and
impede the NRC's search for the truth.

On the contrary, the NRC's regulatory scheme is founded ~on
' the principle of voluntary compliance by licensees and~their

employees, whose cooperation is essential to safe construction'
and operation. Egg, e.a., 53 Fed. Reg. 40,109 (1988) (NRC.
Enforcement Policy). Licensees have every interest in getting at
the truth along with the NRC investigator, and in taking_
corrective actions accordingly. A proposed rule that envisions
the investigative process as an adversarial one_that pits
licensees-and their counsel against the NRC Office _of
Investigations pygmotes a~ hostile climate that is not in the
public interest

| In summary, there is no adequate supporting basis for the
proposLd rule. .More importantly, the proposed rule contravenes
the right to counsel provision of the. Administrative Procedure

_

15/ Other agencies such as the SEC and the~ IRS may have
sequestration rules. However, in investigations conducted by
those agencies (generally involving issues such as insider
trading and tax avoidance),. there is much more of a motive to
impede an investigation than in the NRC context where motive
for individual gain is generally absent. Thus, these
agencies would have far more need for a' sequestration rule
than would the NRC. In any event,-the IRS Minual Handbook-
contains guidance as to when exclusion-of counsel under its
rule may be appropriate,-guidance that is far more in line 2

with judicial precedent than the NRC's proposed rule. The
IRS Manual recognizes (1) the principle that clients have the
right to-consent to an attorney's representation of
conflicting interests; (2) that the IRS will seek to
disqualify chosen counsel only in " extreme circumstances,"
when an attorney impedes or obstructs art investigation; (3)
that disqualification will be sought-by requesting the
Department of Justice to seek a court order; and (4) that
mere speculation that the attorney might frustrate the
objective of the investigation is an insufficient ground for
exclusion.
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Act,. judicial precedent interpreting that provision, and the-
' constitutional protections afforded by the Fifth and Sixth

Amendments to the United States Constitution.. It should be.
withdrawn. !

Respectfully' submitted,.

I | "kf.

icholas S. Reynoldg9
J. Michael McGarry, III
Marcia R. Gelman

i BISHOP, COOK, PURCELL
& REYNOLDS

:

|

|

. - _ . , - _. - . . . . ..-4



!- m Acop i

000KET HU!Et3tR g' f(j
,

- -

P3 a. g
R0 POSED P l.E

-

LEBOEUF, LAMB, L BY & C
Ogi,CDa unt=casio inctuo.no enoressionn coneowiens j

1333 N ew H AM PSHIR E AvEN U E, N.W.

WASHINGTON, DC 2003,6 *89 FE0 -9 P4 :19 -
tece 4Sv.7&oo

N EW YORK. NY T( 4 31440 e?d FACSIMILti 305 45?47814 80STON,MA*+g -

-
h f t :- SouTNeomt.CT !CALT LAKE CIT Y. UT Lt 80tur. L AMB. LC10Y & Macr At U

LO N Do84. E N O L AN D g? ** I ' M*- ''
g ,

SAN FRANCISCO, CA LeSCEUF SUNDSTR HFERRY ALSANY.Hy
LOS ANGELES. CA . JACKSONVILLC, FL

February 9, 1989

Samuel J. Chilk, Esq.
Secretary
U.S. Nuclear Regulatory Commission
Attn: Docketing and Service Branch-

Washington, D.C. 20555

Re: ProDosed Amendments to 10 C.F.R. Part 19
_,

,

-Dear Mr. Chilk:

On November 14, 1988, the Nuclear Regulatory Commission
published for comment.a notice of-proposed rulemaking concerning
the sequestration of witnesses interviewed under subpoena and their
counsel. 53' Fed. Reg. 45,768. The comment period was-later
extended to February 9, 1989._ 54 Fed., Reg. 427. As attorneysrepresenting several utilities involved.in the Commission's
licensing and regulatory process, we wish to' submit comments in
response to the. commission's notice. In_so doing, we' rely in part
on our experience going back to 1980 in representing both licensees
and non-licensed individual utility employees in-NRC investigations.

The Commission should not adopt the proposed rule. There isno factual showing that any such rule-is necessary or_ desirable.
The rule would unduly.and unnecessarily restrict-the right to
counsel in an NRC investigation.--Implementation of the rule by NRC
investigators will needlessly delay the completion of investigations
and lead to-numerous-subpoena enforcement proceedings in the Federal
courts, almost all of which the Commission.will lose.,

In its notice, the Commission maintains that the proposed
rule is "necessary because the NRC has encountered difficulties in
conducting investigative interviews in an atmosphere-free of- '

outside influences " 53 Fed.' Reg._at 45,768. The Commissionpresents absolutely no evidence that its investigative interviews
actually have boon hempered by multiple representation ofwitnesses. Nor does the Commission explain the manner in whichinvestigations can be obstructed. The Commiction cites-two

SSG,..p

@
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purported examples of how multipla representation by counsel could
impede an NRC investigation. 53 l ed. Reg. 45,769. The first is
nonsensical; the second both hypotnetical and fanciful. The
Commission expresses concern that an attorney representing a utility
will report to his corporate client the substance of individual
interviews. This overlooks the obvious fact that the utility will
eventually get a copy of the investigative report. The " inherent
coercion" not to testify against one's employer is always present;
it does not depend upon who the witness's lawyer is. Next, the
Commission expresses concern that multiple representation could
undermine an offer of confidentiality to a witness. No example of
such an occurrence is provided. In practice, a person seeking
confidentiality will voluntarily approach the NRC at the outset.
Issuance of a subpoena to compel testimony from an informant willing
to provide confidential information is inherently contradictory.

Appu*ently the Commission believes that all lawyers are
unethical and that its utility licensees are prone to obstruct
justice. Without hard facts to support such a premise, it cannot be
used to support restriction of the crucial right to the counsel of
one's choice that is accorded to all witnesses in administrative
investigations.

The Co* '.ssion states that the proposed rule represents a
"somewhat minor ourden on an individual's right to be accompanied
by a particular counsel." 53 Fed. Reg. at 45,769. This position is
clearly untenable in light of precedent and key provisions of the
Administrative Procedure Act ("APA"). A limit on the right to
counsel of one's choice is not a " minor burden" -- it is a
sionificant imposition on a witness' rights.

The APA, 5 U.S.C. 5555, provides in pertinent part,
that "[a] person compelled to appear in person before an agency or
..c......L Li.v thereof is enLilled to be accompanied, represented,
and advised by counsel or, if permitted by the agency, by other
qualified representative." Based on this. provision, the court in
Backer.v._. Commissioner, 275 F.2d 141, 144 (5th Cir. 1980) stated
unequivocally that a witness in an administrative investigation has
the right to the counsel of his choice under provisions of the ApA.

Similarly, in SEC v. Hinashi, 359 F.2d 550 (9th Cir. 1966)
the Ninth Circuit held that the application of the SEC's
sequestration rule violated the witness' statutory right to counsel.
In Hlans_hi, a mining company director was denied the right to be
.uprecented by the same counsel as his company. The court flatly
stated that the SEC could not apply its sequestration rule because
of the prejudicial effect that it would have on the-witness whose
interests were common with those of the corporation and for whose
acts the witness could be held responsible. The court recognized
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that the witness _would be denied the services of the attorney most
familiar with his case. Tho NRC's proposed rule could similarly.be
applied to prevent a witness, whose interests are common with his :
employer, from retaining the counsel of his choice. Thus, the
potential application of the proposed rule directly conflicts with
well-established precedent.

Other courts have specifically recognized that agency
._

sequestration rules are inconsistent with the APA provisions on the
right to counsel. Accordingly, it has been held that it is
necessary to confine sequestration rules within certain limits by
requiring that an agency provide " concrete evidence" that the
presence of a particular attorney would obstruct .au) investigation.'

SEC v. Csaco, 533 F.2d 7 (9th Cir. 1976). However, few, if any,
constraints exist on an NRC investigator's ability to limit a
witness' right to counsel of choice. The investigator need only-
have a " reasonable basis" on which to conclude that counsel should
be prohibited from representing more-than one witness. A tension
clearly exists between the proposed rule and the case law that
permits only limited restrictions on the right to counsel.

Examination of analogous bodies of case law further confirms
that the Commission's proposed rule is an inappropriate limit on
the right to counael. As the court recognized in Torras v.
Stradley, 103 F. Supp. 737, 739 (N.D. Ga. 1951), "(q)uestions
concerning the rights of witnesses arising in the course of purely
administrative investigations, where compulsory process is
available to the Government by statute, are to be determined on the
same principles which apply to such questions in connection with
grand jury investigations . "

. . .

In general, courts consistently refuse to enforce the
disqualification of counsel from grand jury investigations and
permit multiple representation of-grand jury witnesses. In the vast
majority of cases on the right to counsel in the grand jury
context, the courts have required that an. actual conflict exist to
support the disqualification of an attorney who represents more
than one witness. The mere potential for conflict of interest is an
inadequate basis upon_which to disqualify counsel. Therefore

-

counsel must actually be causing harm to a witness for the benefit
of another client, in order for disqualification to be justified.
Sag In the Matter of May 1980 Harrisbura Grand Jury, No. Misc. 81-
038 (M.D. Pa., filed April 8, 1981). (A copy of the decision:of the
District Court is attached to this comment.) See also Mickenberg,
Grand Jurv Investications: Multiole Reoresentation and Conflicts og
Interest in Coroorate Criminality cases, 17 Crim. L. Bull. 5 (1981).A witness may, of course, waive his or her right to conflict-free
counsel. It is only when a knowing and intelligent waiver is
impossible that a court may disqualify counsel. In the Matter of

a - _ _ _ _ _ _ _ - _ - .



,. . - - -. . . _ _ _ . . . - . - - -

. .

Samuel J. Chilk, Esq.
February 9, 1989
Page 4

,

the Grand Jury Empqngled January 21, 1975, 536 F.2d 1009'(3d Cir.
1976); In re Grand Jury Investication, 436 F.Supp. 818 (W.D. Pa.
1977), aff'd nor curiam, 576 F.2d 1971 (3d Cir. ) (en banc), cert.
denied, 439 U.S. 953 (1978).

Tho Commission's position with respect to-fee arrangements
in which an employer pays the legal fees of its employees is also
unacceptable, as such arra Jements are appropriate and should not be
interfered with by the Commission. First, the indemnification of
legal fees is almost always-expressly authorized under_ state law.
Second, not only does an employer have the option to indemnify an
employee, but, as a general rule, an employee has the richt to be
indemnified by his or her employer for all loss and injury sustainedt by the employee.in the course of employment. 53 Am. Jur. 2d Master
and Servant $133 (1964).

The proposed rule is also objectionable in that it allows an
administrative agency to exercise control in an area of the law4

that is more appropriately reserved for_the courts and counsel. For
example, the judiciary is far better -equipped to determine the
appropriate limits on an individual's right to counsel than a self-
interested agency. Similarly, it is generally recognized that
conflict of interest issues are questions for counsel to resolve
with the guidance of the American Bar Association's model-rules of
professional responsibility.

In Incuiry Into Three Mile Island Unit 2 Leak Rate Data
Falsification, Docket No. LRP, the Presiding Board--acknowledged the
preeminence of the rules of professional' conduct. It stated that a
Cctmission proceeding "should be conducted in conformity-with widely
recognized principles governing (multiple) representation." Memo
and Order, Docket Nos. LRP, ASLBP No. 86-519-02 SP, slip op. at 15
(March 16, 1986) (unpublished). The Board then referred to the
ABA's Model Rules of Professional Conduct. Based on those rules of-
professional conduct, the Board concluded that "there is nothing
inherently wrong with one lawyer representing several clients in one,

prococding, or with a lawyer's fees being paid by someone other than
the client, so long as the specifics are disclosed to the Presiding
Board and appropriate steps are taken to ensure independent!

representation." Id.

The courts have similarly relied upon the ABA's code of
Professional Responsibility as a "guidepost" in evaluating the
propriety of multiple- representation and_ fee arrangements. Courto
pay considerable attention to whether an attorney's actions are
consistent with:the applicable provisions of the Code, thereby
indicating that multiple representation issues fall squarely within
the realm of professional ethics and the domain of the courts. InRe Snecial Grand Jury, 480 F. Supp. 174 (E.D. Wis. 1979); In Re

. . _ . - -- - - .
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Special February, 1975 Grand Jury, 406 F. Supp. 194 (N.D. Ill.
1975).

.

In-sum, the case law that directly addresses agency =
sequestration rules and the analogous grand jury-precedent both-
u-99wut that the Commission's proposed rule is unnecessary-'and

,inappropriately restricts the right to counsel of one's choice.. |

Tmplementation of the proposed rule will-not further.the
~

Commission's goal of-prompt conclusion of. investigations unfettered
- by "outside-influences". Instead, interference by NRC investigators
with witnesses' right to counsel will cause-the investigation'to bog
down into subpoena enforcement litigation.

Because the commission cannot! enforce its own subpoenas, it
is forced to act through the Department =of Justice and-musto
ultimately resort to a' Federal district court:when a witness refuses
to appear. Egg, e.o., United States v. McGovern,;87 F.R.D.'582,
584, 590 (M.D. Pa. 1980). It is quiteflikely-that: refusals to
comply with NRC subpoenas,will' increase when the' Commission invokes.
its sequestration rule to prevent.a witness from retainingLthe
counsel of his or her choice. -Therefore, the; commission will' !

experience far greater-delay in its proceedings.than it doesLunder-

the current.ad h2g method of handling multiple representation
issues, because it willfbe forced to take the? matter to court. Asthe Commission recognizes in its notice, the courts-are often
suspicious of any limits placed on the rightLto counsel. 53 Fed.Reg. at 45,769.. Although a court may not strike:down the NRC's
sequestration rule, it is quite likely that application-of the rule
wvulu be limited to unusual circumstances, as indicated by the
litigation history of the Securities and' Exchange Commission ("SEC")
rule, upon which the Commission's proposed rule-is modeled. Indeed,**- ~~^-eding dincussion of a witness's right to councc1achewc,a

it.is probable that the Commission will lose almost every case it
takes to court. The court will decline to enforce the rule and
condition subpoena enforcement upon the witness's right'to be
ouvtwea oy, ano appear with, counsel of.his or herLchoice.

In addition, even if the Commission's rule were to be
7 7 enforced by the courts, anyone familiar with the
aware that the. hypothetical concerns of the Commissionplvcuss 13

d

would not be resolved simply by requiring separate counsel. In the-
Antereste of their clients,.the attorneys representing the

said undoubtedly exercise their privilege to-enter into
$oint defense agreements by which they would meet and exchange
infor.tation, in order to place themselves in the best position to
represent their cllents. Viewed in this light, the proposed rule
would serve only to increase the costs to a licensee of-providing
effective representation for its employees.

-

_ _ ___
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In summary, the proposed-rule has-.no valid basis,-improperly
infringes on the right to counsel, and-won't work'in-practice. The
Commission should: decline to adopt it.

,

'Very truly_yours,

LeBOEUF, LAMB, LEIBY & MacRAE
,

kgBy m w-
gPartnerj

4

_
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/ UNITED STATES DISTRICT COURT-
FOR THE MIDDL5 DISTRICT DF PENNSYLVANIA-

.

IN THE MATTER OF )
M AY 1980 H ARRISB URG ) NO. MISC.81[-38I (, g ggDND JURY ) -

. SM 8URG, PA,

\sg APR 8 my49,N 'g M E M 0 R A N D U _M Dog g
R. # . . . . . ' * % ......, , Cleg,

nited States has Aled a motion to have thish ify -
*' ' ' ' '

the law fLrms of LeBoeuf, Lamb, Leiby and MacRae of New York and

Washington, D.C. and Killian and Cepha.rt of Ha.rrisburg, Pennsylvania

from representing 33 - present and former employees of Metropolitan
,

Edison Company (Met Ed) who have been called or may be called to

testify before the May 1980 grand jury which has been sitting in Harris-

burg. The grand }ury investigation relates to the possible falstScation

of,certain safety tests at the Three Mlle Island nuclear' facility. Met ~

Ed retained the two firms pursuant to the authority of Pennsylvania's

Business Corporation Law, in particular 18 Pa.- C .S. A . I 1410. It is

undisputed that neither of the arms represents or has represented-

Mzt Ed. Wr has the gcVernment produced any evidence to refute

the claim of the two fLrms that they represent the Lnterests of the em-

ployees only, and are acting with complete independence from Met Ed.

aside freen billing.
.

The government seeks disqualification on two bases. It states that

confilets of interest exist between the witnesses represented by the Brms.
' t h ;;:. '. . . . L.. ., . .. ;;/-.
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q .. t . y
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It also maintains that the multiple representation will_ impede t.he grand

jury investigation.

In. this circuit disqualiScation based on a conflict of interest has.

been upheld only where there has. been a demonstrab4 actual conflict

which was not effectively waived by the client. In the Matter of the
.

Grand Jury Empaneled January 2I.' 1975, 536 F.2d 1009 (3d CLr.1976)t

In' re Grand Jury Investigation. - 436 F.Supp. 818 (W.D. Pa. 1977),

aff'd per curiam, 576 F.2d 1971 (3d Cir.) (en banc), cert. denied. 439

b.5. 953. (1978). On the facts before it, the court Snds no actua; con-
s

Alet of interest. The government h:s made no offers of_ hamurifty to any.

of the Met Ed employees involved here. Counsel from the fLrms represent-

ing- the employees have stated unequivocally that, if an offer of immunity _

were made to one of their clients, that client would be advised to seek

separate counsel. There is undoubtedly a potential conflict of interest in

this multiple representation, but, until that potential ripens,- judicial inter-

vention would be premature. In re Grand Jury Investigation, supra.

The Court of Appeals _ for the Third Circuit has not yet decided

whether disqualiacation should be ordered if there-is evidence that multi-

ele representation .is impeding the effectiveness of a grand- jury investi-
gation. I However, it is clear that the _ conduct which would merit the

-

sanction of disqualiScation would have to be sometning far more egregious

than that occurring in this case. None of the witnesses who have thus
.

hn the Matter of the Grand Jury Emeaneled ' January 21,1975, supra,
rpoke of tnis issue witnout decicing it. Inc court ru!cd snat on the facts

"

of the case disqualification would not _ be warranted on a theory of grand
jury impediment. In that case nine witnesses, represented by the same
counsel, had taken the Fifth Amendment be fore : the grand jury.

,,- . . . . . . . . . . 7 % T. .-

.

nhh

_ - - -
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far appeared before the grand jury have invoked t's fifth Amendment.

T.he government states that thers. have been certain similarities in the

tesdmony of the witnesses. It also claims that the testimony of one

witness before the grand jury differed in material respects from state-

ments the same witness made during an investigation by the Nuclear Regu-

latory Commission. These facts by themselves do not demonstrate the
'

quality of grand' jury impediment which might' merit disqualificaticn of

counsel. The motion of the United States will be denied.
.

oNSe
SykJLa K . Kam bo * '
UElted States District Judge

Dated: April 8,1981
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BY HAND

Mr. Samuel J. Chilk
Secretary
United States Nuclear Regulatory

Commission
Washington, D.C. 20555t

Attn: Docketing & Service Branch

Re Proposed Rule on Sequestration
Of Witnesses Under Subpoena

Dear Mt. Chilks

Attached hereto are comments on the proposal by the Nuclear
| Regulatory Commission ("NRC") to amend its regulations at 10
| C.F.R. Part 19 in order to adopt a new rule for the " Sequestra-
j tion of Witnessos Interviewed Under Subpoena," as_ set forth at 53

Fed. Reg. 45768-71 (Nov. 14, 1988). _ These' comments, which oppose
the ptoposed rule, have been adopted.by-Arizona Public Service
Company, Baltimore Gas & Electric Company, Bechtel Power Corpora-
tion, Carolina Power & Light Company,_The Cleveland Electric
Illuminating Company, The, Detroit Edison Company, Duquesne Light
Company, GPU Nuclear Corporation, Louisiana Power & Light Com-,

| pany, Minnesota Mining & Manutacturing Company,. Northern States
Power Company, Sacramento Municipal Ut,ility District, The. Toledo
Edison Company, Union Electric Company and Wisconsin Electric
Power Company.

The purpose of our comments is not only to establish that
the proposed rule is ambiguous, without adequate justification,
-and inconsistent with settled legal. precedent, but also to pro- )_vide some analysis of the reasons why this settled legal prece- %

dont is an integral part of our system of' justice. In these
~

~
u..

-m.i,

*
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i
comments we show that the proposed rule fails to conform to cer-
tain fundamental precepts of our system of_ law. It also is= con- '

trary to sound public policy.

As the attached comments = establish, the| investigative func- !vion of the NRC has very serious ramifications for licensees.and-

i

Jr employees, as well as other companies and individuals who'

work in the nuclear industry.. The proposed rule on sequestra-
tion, which provides extraordinary limitations on the rights of 1witnesses, constitutes an unjustifiable foray into the arena of
individual rights.

-

.

The proposed rule contains numerous inconsistencies and
ambiguities which make its meaning obscure and its application
dubious. An equally-serious flaw is the= complete absence of any--

factual justification for the rule, such as specific evidence of-

instances in the past in which an attorney's multiple repre-
sentation of witnesses has actually " obstruct [ed), impair [ed], or
impede [d] an agency investigation" and there was not adequate
redress for such conduct available to NRC's Office of Investiga-
tions-("0I"). 53 Fed. Reg. at 45770 (proposed S 19.3). The rule i

also_ misstates its.own economic consequences, and ignores other
serious morale implications. Overall, we believe the proposed
-rule will have serious negative effects on the ability to attract
and retain qualified personnel, will. interfere with the ability
of licensees to address potential issues in a-timely way, and as
a result will have an effect counter to safety.

Fuzthermore, the proposed rule is completely;at-odds with
the First Amendment rights of witnesses, as well as the statutory

, . - ...~1 granted to cubpoensed CI witncsses w. h the-

timiaietrative Procedure Act. The rule similarly ignores an
entire raft-of case law which expressly rejects the (unsubstan-

' '' trauments-that are set-forth in the proposed' rule.

' ua numerous errors in the proposed rule are fatal flaws.>

o c *u!c is indefensible and erroneous; it should be rejected.
qs the :aost troublesome aspect of the flawed rule is its

proponents' treatment of certain fundamental values-upon which
our Avu+m of law is founded. These values include (1) the right.

~-4' local outcome or " justice"; (2) the right to an objec-
.~.. ;cnreaker; (3) the value of the adversarial function and

uctivity of participants in American legal processes, including =
g

,

+

-
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the activity of investigators; (4)' the abhorrence of secrecy-in
legal processes, absent compelling rieed and; substantial safe-
guards; (5) the right to counsel in most circumstances, including-
administrative proceedings where the witness appears _by subpoena;
and (6) the right_to counsel of choico,1which-a court will- - !

respect absent exceptional circumstances,
ya

Experience shows not only that these principles are sacro -
4sanct, but also that-it is easy-to accommodate _these: principles-

!

in the investigative interview: process. In the attached com- -iments, we direct-the-~NRC's attention to Interna 1' Revenue Service'
("IRF") guidance which readily accomplishes this--purpose. . We
also note that the proposed rule not only omits reference to this
guidance, but instead relles on outdated IRS cases to_ support its
position.

We_ urge the Commission to summarily _ reject the-proposed rule
on sequestration. '

,

-Respectfully submitted,- i

M .

Deborah B. Charnoff [
DBC:jah *

Attachment
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February 9, 1989

COMMENTS ON THE PROPOSED RULE ON
SEQUESTRATION OF WITNESSES UNDER SUBPOENA

1. INTRODUCTION

The statutory mandate of the Nuclear Regulatory Commission
_("NRC") is to oversee the development and commercial use of
nuclear power to assure.the health and safety of the public. 42
U.S.C. 5 2133. Because of its focus on highly technical matters,
the NRC is not an agency that usually focuses its attention on
the legal rights of individuals, which is the subject of the pro-
posed rulemaking. The NRC has ventured into this arena from time'

to time; for example, in 1983, the Commission appointed an
advisorycommitteetoconsidertperightsoflicenseeemployeesunder investigation by the NRC.1 (In fact, as discussed in Sec-
tion III.C.4, below, in this proposed rulemaking, the proponents
of the rule appear to have totally forgotten the advice that it
received five years ago from that committee.) There also have
been adjudicatory decisions by the agency which touch on individ-
ual rights. Sgg Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit No. 1), CLI-85-2, 21 N.R.C. 282, 314-17
(1985). However, the proposed " sequestration" rule constitutes
an extraordinary foray by the NRC into the arena of individual
rights, presumably in order to facilitate investigations that areconducted by the NRC. 2/

1/ That advisory committee, under the chairmanship of a former
United States Attorney for the District of Columbia, Earl J.
Silbert, issued a report in 1983 entit' led, " Report of the
Advisory Committee for Review of the Investigation Policy on
Dichts of Licensee Employees Under Investigation," Sept. 13,
1983 (nereafter " Advisory Committee Report").

2/ The proposed rule on " sequestration" makes a number of ref-
erences to inspections, as well as investigations. See 53 Fed.
Reg. at 45768 (Summary and Supplementary Information). The sub-
ject of the rule is the interviewing of witnesses under subpoena
du: ing invest igat ive interviews. Any reasonable reading of the
purpose and intention of the rule suggests that the use of the
word " inspection" is not meant to refer to the activities of the
Office of Inspection, as those activities are not conducted in a
mcnner that reasonably would expect to give rise to the issues
addressed by the proposed rule. If the proponents intend to

(Continued Next Page)
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In 1982, the NRC created a new group vithin the agency that
was assigned the specific task of investigating "vrongdoing".

| That group, the Office of Investigations ("OI"), utilizes profes-

sionalinvestigators,someofwhomhavepoliceorcg/iminal inves-i tigation experience, to conduct NRC investigotions.- Prom its
inception in July of 1982 to the end of fiscal year 1987, OI has
opened 933 new cases. Sixty-six of those cases have been,

t referred to the Department of Justice ("DOJ") so that DOJ could
consider whether to criminally prosecute individuals and corpora-
tions.a/ In 1986, 01 reported that at any given time, the
caseload of OI is about 175 cases.I/ Recently, OI reported a,

I workload of approximately 80 active cases, with 60 to 90 cases
ecch year expected during fiscal years 1989 through 1991.5/
"These cases are expected to become much more complex and contro-
versial as a'11egations regarding wrongdoing at operating plants
and facilities increase."'/ In December, 1988, the NRC and DOJ
approved a Memorandum of Understanding which emphasizes that "it,

is useful and desirable for the NRC and the DOJ to coordinate to
the maximum practicable extent" between the administrative inves-
tigations conducted by OI and the prosecutorial and investigative

' activities of DOJ and other law enforcement authorities. 53 Fed.
Reg. 50318 (Dec.14,1988 ) .

_

(Continued)
,

include inspections within the scope of the rule, their reference
to them is impermissibly vague. Sge, e.o., Smith v. Gocuen, 415
U.S. 566, 572, 94 S. Ct. 1242, 1247 (1974). Nevertheless, if,

'

inspections are covered by the proposed rule, the analysis-
contained in these comments vould apply equally to a subpoenaed
Inspection interview.

3/ See NUREG-1145, Vol. 2, The 1985 NRC Annual Reoort (June
rees ,nunoen_s,45, Vol. 2") at 195.

! 4/ NUREG-1145, Vol. 2 at 195; NUREG-1145, Vol. 3, The 1986 NRC
ennual Report (June 1987) at 214; NUREG-1145, Vol. 4, The 1987
NRC Annual Reoort (July 1988) at 9.

5/ See NUREG-1145, Vol. 2 at 195.

6/ See NUREG-1100, Vol. 5, NRC Budoet Estimates, Fiscal Years
1990-1991 (Jan. 1989) at 124.

- 2,
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In short, the investigative function of the NRC has become a
significant activity of the agency, with very serious ramifica-
tions for licensees and their employees, as well as other compa-
nies and individuals who vork in the nuclear industry.

The NRC now seeks, by rulemaking, to establish " general
guidance" on certain aspects of the conduct of OI investiga-
tions.E/ The need for such " guidance" is not justified in the
proposed rule, which explicitly acknowledges that past disputes,
that would now be covered by the rule, "[iln most cases . . .

have been satisfactorily resolved" on an ad hoc basis. 53 Fed, j
Reg. at 45768. Nevertheless, in view of the proposal by the NRC ~

to proceed by rulemaking, as well as the probability that OI will
endeavor to apply the. arguments and policies reflected in the
proposed rule on subpoenaed interviews even when a witness
appears voluntarily, the focus of the following comments is to
explain how the " general guidance" reflected in the proposed-rule
stands fundamental tenets of our legal system on their head.4

We submit that the NRC can achieve its paramount goal of
protecting the health and safety of the public without severely
compromising the rights of the many individuals who are subject
to NRC's investigations. Other agencies have'been able to accom-
modate their mandates within the tradit?onal framework of our
legal system and, in Section V, below, we propose guidance which
we believe would permit the NRC to do so. In fact, the NRC must
do so, because the law does not permit another alternative.
II. A SUMMARY OF NRC'S PROPOSED " SEQUESTRATION" RULE

The NRC proposes to amend Part 19 of its regulations in
order to require that,

(A]11 persons compelled to appear before
NRC representatives under subpoena in
connection with an agency investigation
(and their counsel, if any) shall, unless
otherwise authorized by the NRC officiel
conducting the investigation, be sequentered
(sic] from other interviewees in the same

R/ There are OI policies that have been adopted by the NRC,
although they are not codified as regulations. See Memorandum
from S. Chilk, Sec., to B. Hayes, Director, OI, regarding OI
Policies (March 4, 1983). A proposed policy apparently affecting
the rights of individuals subject to investigations has been
" held in abeyance" by the Commission for nearly six years without
any public comment. Ibid.

-3-
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investigation.

53 Fed. Reg, at 45768 (Su;nmary) .2/

The proposed rule itself defines " sequestration" in an anom-
alous manner. Typically, "sequestrat-lon" is a legal term that
refers to the separation of one witness from another during a
trial. See 6 Wigmore, Evidence 5 1837 (Chadbourn rev. 1976).
The definitic,n proposed by the rule is much broader,-and refers
to "the separation of multiple witnesses-from each other during
the conduct of investigative interviews". -Id . at 45770 (proposed
519.3). " Separation" is not defined. As discussed in detail
below, the NRC's definition also_ encompasses disqualification of
counsel -- a concept not ordinarily termed " sequestration."

Although the rule is ambiguous, if the intention of the
rule's proponents is to utilize a process that is considered
analogous to witness sequestration during trials, " separation"
may mean that OI witnesses can and will be directed by OI not to
discuss their testimony with each other for some (unspecified)
period of time; and apparently, there is some (unspecified) risk
to witnesses associated with the failure to do so. Furthermore,
" sequestration" is defined not only as witness segregation during
an investigation but, in addition "the exclusion of counsel who
(1) repremnts one witness from the interviews of other witnesses

9/ The statement of administrative considerations or Supplemen-
tary Information accompanying the. proposed rule contains a number
of statements which appear to be inconsistent with.the proposed
rule itself. For example, sections 19.3 and 19.8(b) of the pro-
posed rule, as well as the introductory Summary of the proposal,
contain the presumption that dual representation is impermis-
sible, and requires the express permission of the investigator
before it will be allowed. In contrast, the Supplementary Infor-
mation reverses the presumption by stating that dual repre-
sentation is appropriate,_ absent objection by the investigator,
sim11erAy, sections 19,18(a) and (bt contain reverse presumptions
about the presence of counsel of choice. Furthermore, the pro-
posed rule's presumption against dual representation makes no
distinction based on the status of the interviewee-client, such
as whether he is a member of the licensee's " corporate control
group." In contrast, the Supplementary Information appears to
consider this classification to be meaningful.

This Summary attempts to capture the purpose and intent of
the proposed rule as accurately as possible, notwithstanding some
of 'he inconsistencies and ambiguities contained in the notice of
proposed rulemaking.

_4
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or who (2) represents the employing entity of.the witness or man-
agement personnel from the interview of'that witness". Id. The-
exclusion of counsel of choice is stated as;a1 presumption - "all

,

witnesses shall be= sequestered." 53-Fed. Reg, at145770 (proposed'

5 19.18(a)-). The articulated standard for excluding counsel is
b "when a reasonable basis exists-to believe that the investigation

L may be obstructed, impeded or imparted [ sic),.either directly or
indirectly" by an attorney's multiple representat' ion. Id c (pro-
posed 5 19.18(b)). The basis for-making this1 determination-is
not soecified but,-instead, left_to the-prerogative of each OI
4aveotiaator. Reference is_made by the proposed rule and the-
statement of considerations accompanying-the rule to.some-type of

,

" consultation" with NRC's Office of General-Counsel when a vit-
ecuasel is excluded from an interview. _53tFed. Reg. at--_.

4 57 7 0 - ( propos ed _ 519,18 ( b) ) . _ But_the staff; proponents of the rule- !

make plain their view that, "An appropriate rule would grant the
NRC office conducting the interview"---that is, O! -- "the| dis - t
cretion" -- that is, the unilateral authority - "to determine >

i

whether the attorney should be allowed to attend the interview."
53 Fed. Reg. at 45769.

In the Supplementary Information,-the proposed rule distin-
guishes between witnesses who are members of an employer's-"cor- ,

j parate control-group," and those-who are not.- In the'former-
case, "except in extraordinary circumstances," representation by,

the employer.'_s counsel;would not be' objectionable. '53. Fed. Reg.
| at 45768. No factual circumstances 1 support the proposed-. rule's

distinction here, nor is " extraordinary"-defined. Furthermore,
the acceptability of joint representat-ion of. members of a "corpo-
rate control group" by one attorney is not' stated in the. proposed
rule itself as an exception to the " sequestration"'that is pre-
scribed. See 53 Fed. Reg. 45770.(proposed SS 19.3, 19'18)..

The proposed rule also provides that "To the-extent practi-
cable and consistent with the integrity of the investigation" --
in short, perhaps never - "the attorney will be advised of the-
reasons supporting the decision to prohibit his-or her-repre- :

_..........;..~.c than one-interviewee during the inv:stigotion."
53 Fed. Reg. at 45770 (proposed S19.18(b)) . -Obviously,:the pro--
posed rule imposes no obligation on-OI to explain, much.-less pro -

| w-a-a-basisLfor its-disqualification decisions.
,

| w orior restraint that the_ proposed rule would-place on a
onversations-and the limitations placed on his choiceE ''- e'

-- strictures on a witness' rights during an_OI inves-, - c.

L tigation-which together-are termed " sequestration" -- are con-
| eido-ad "-ecessary" by the proponents of the rule "because the

*- ountered difficulties in conducting investigative
'

in an atmosphere free of outside-influences." -53 Fed...u.o

Reg. et 45768.12/ The vague term, "outside influences",

12/ /.c previously noted, the staff proponents of the rule also
state, however, that in most cases, these difficulties have been
resolved. See 53 Fed. Reg. at 45768.

-5-
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apparently refers to the influence of the. licensee and/or coun-
sel. See 53 Fed. Reg. at 45768-(last-T). _OI's " difficulties"
are not specified or documented. The-only OI " difficulty" that
is referenced is that "the subject of the investigation" could-

" learn, through-counsel, the direction and scope of-the investi--

gation," which is erroneously presumed to be impermissible and-
inappropriate. -Id. at 45769. Thus, " dual representation could-
prove"- -and, the rule's proponents insist, without. support,ythat
dual representqtion has proven - " detrimental to NRC~ invest' iga-
tions." Id.ll/

Furthermore, it is argued, "Where the person being inter-
viewed chooses to-be represented by counsel for the licensee'or-
applicant, an inherent. potential for:a; conflict of interest and- 1

impairment of-the:NRC's-investigation exists." 'Id. . The rule-
proposes to eliminate this " inherent potential" by authorizing
the OI investigator to exclude attorneys who represent multiple: j
witnesses or who represent a licensee and one or-more witnesses.

The proposed rule appears to' rely. exclusively on dated-
Internal Revenue Service-cases 12/Eand three Secu
Commission casesL3/ as legal precedent for it.11/rities Exchang'eIn fact, one

11/ The rule's proponents also contend that its offersiof_confi-
dentiality to witnesses "could be undermined" by dual-repre-
sentation. 53-Fed. Reg. at 45769'. This rationale-isfillogical,-

and therefore_has not been considered further. It is highly--
unlikely that a witness who wants confidentiality wouldinot
impose such confidentiality on his attorney.. If such-confiden--
tiality created a conflict for1the attorney, his ethical obliga-
tions would_ govern the: attorney's conduct.

12/ 53 Fed. Reg. at 45769, citina Torras v. Stradley, 103-F.
Supp. 737 (N.D. Ga. 1952); United-States v. Smith,-87-F.ESupp.
~293 (D. Conn. 1949); but see Backer-v. Commissioner of Internal
. Revenue, 275-F.2d 141 (5th Cir. 1960), also referred 1to in the
proposed rule.

13/ United-States v. Steel, 238 F. Supp. 575 (S.D.N.Y. 1965);
SEC v. Csapo, 533 F.2d 7 (D.C. Cir. 1976);-SEC v. Higashi, 359-
F.2d 550 (9th Cir. 1966).

14/ In response to a Freedom of Information Act ("FOIA")
request, FOIA-88-605, the NRC Staff.has indicated that_there are
no agency records on which it relies-in support of'the rule
beyond the references provided in the Federal Register statement-
of Supplementary Information. In-short, the proposed rule-is not
based on specific complaints from 01:, documented incidents where
chosen counsel impeded or obstructed an investigation-and OIEwas
unable to obtain adequate relief, or other data.

-6-
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of the.many infirmi~ ties 1of the rule ~isithat,1as indicated in Sec- -!
tion V below, the IRS cases relied on by the rule's proponents j'

are outdated, andcthe NRC staff's proposal is antithetical to the ;-

current IRS policy and procedure on dual representat' ion of wit--
nesses dv '! 1g investigations.- Furthermore, the proposed rule
misuses the-two Cour.t of. Appeals _ cases'on 7EC investigations to
which it refers; those cases provide absolutelyLno. precedent for
the proposed-rule but, to-the contrary, constitute. compel' ling
precedent in opposition to.it.- See Section III.C, below.

,

In summary, the1 proposed rule on " sequestration" provides
that witnesses "are separated" during an' investigation- and that :

-

,

a witness' "rightLto-the counsel of his choice," 531 Fed. Reg at i

45769, may be subject to the virtua11'y absolute _and unfettered "

discretion of the OI investigatorfvho is assigned to the'particu-
;

lar case.

The proposed rulc on_ sequestration-isLa radical?and.,
unsupported proposal. It contains numerous ambiguities and
internal inconsistencies. .There-is,no factual justification pro- *

-vided for the rule, such~as a history of impairedLor impeded OI
investigations.for-which adequate redress was unaval.lable.to.OI.
And as to the rule's reliance onHIRS and-SEC practices,. Sections.
III and'V below establish _that1the laws and guidance concerning
those_ agencies'-practices are antithetical to the NRC proposal.-

III. THE; UNITED STATES SYSTEM-OFJJUSTICE .IS FOUNDED ;

ON THREE1 FUNDAMENTAL PRECEPTS WITH:WHICH THE
~

PROPOSED RULE ON SEQUESTRATION IS AT ODDS:
i THE VALUE OF THE ADVERSARIAL PROCEED, PUBLIC

JUSTICE AND' ADEQUATE REPRESENTATION'

The legal process in-the United States-is designed to pro-
tect individuals from undue encroachments of' government.

The establishment of prompt efficacious-

| procedures to achieve legitimate state
cnd: 'ic ~ a proper state --interest ; worthy -'

of. cognizance in constitutional 1adjudi-
cation. But the Constitution recognizes

.

-higher values than speed'and efficiency. :
Indeed,'one might fairly say of the Bill
of' Rights in general, andithe Due. Pro-
cess: Clause'in part'icular, that they
were designed to protect the fragile
values of.a: vulnerable-citizenry.from
the overbearing concern for efficiency
and efficacy that may-characterize
-praiseworthycgovernment officials no
less, and perhaps more, than mediocre

i ones-.

-7-
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Slanley v. Illinois, 405 U.S. 645, 656, 92 S.Ct. 1208, 1215
_ (1972). Or, as the Supreme Court stated in Wolff v. McDonnell,

418 U.S. 539, 558, 94 S.Ct. 2963, 2976 (1974), "The touchstone of
due process is protection of the individual against arbitrary
action by government."

Due process or fundamental fairness is at the heart of our
system of law, or justice. "In our culture, the most concrete
manifestation of the collective sense of justice is the notion of
fair play." B.A. Babcock, " Fair Play: Evidence Favorable to an
Accused and Effective Assistance of Counsel," 34 Stan. L. Rev.
1133, 1141 (July 1982) (hereafter " Babcock"). And justice
requires some sort of system to effectuate it.. The proposed rule
costructs the functioning of the system that our democratic soci-
ety has determined to be the best and most appropriate means of
pursuing justice: that of an adversarial process, conducted in
nyblic, in which the parties are afforded adequate representa-
tion.

A. The Adversarial System of Justice

The American system of law is an adversary system.lE/ All of

15/ In contrast to the Anglo-American adversary system, there is
the " inquisitional" or " continental" system, which is exemplified
by European legal systems. In the former system the metaphor is

: a contest, in the latter, it is a scientific investigation.

A representative difference between the
two models is the existence in the
Anglo-American adversary system of the
privilege against self-incrimination.
Since the accused necessarily knows the
most about the charges, such a privilege
would be inconceivable in criminal pro-
cess modeled on a scientific investiga-
c wn. The arguments Iur und egoir.st.
this privilege reflect the importance of
the contest metaphor to the adversary
system.

Babcock at 1137. But the privilege against self-incrimination is
central to our system of law. "It is my view that the privilege
-gainst self-incrimination represents a basic adjustment of the
power and rights of the individual, and of the state. The. . .

principle that a man is not obliged to furnish the state with
n--un!+ ion to use against him is basic to this conception."

(Continued Next Page)
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the formalities of the adversarial process are'notLnecessarily-

required in informal or in nonadjudicative legal settings. And
obviously, in the context of an 01 investigation, there is no
obligation on the part of-the NRC to provide the complete raft of
procedural opportunities, such as cross-examination, which are-
standard procedure during formal proceedings - See 5 U.S.C.-
5 554; 10 C.F.R. Part'2, Subpart G,-Rules of General Applicabil-
ity.

Nevertheless, the= values endemic to our_adversarial system
of law provide the foundation for our entire legal system,
including the administrative. process-utilized in OIcinvestiga-
tions. The 0I process is not an adjudicative adversarial-pro-
cess; nevertheless, it.is a part of_our system of law, which is
adversarial in nature, and therefore-there are adversarial
attributes to the OI process which we tend to take for granted.

-A-review of the attributes of the adversarial^ system of law that
! this country has-adopted. discloses-certain concepts of justice,

or values, that are useful in evaluating:the NRC'sLprcposed rule
on sequestration.

A legal system should " apply the substantive legal-princi-
ples (of society) so that those who;have:right; may claim them 1
and those who have-liabilities must faceLthem." Saltzburg, " Law-
yers, 411ents, and the Adversary System,"137 Mercer L.:Rev_g 647,
654 (Winter 1986)~(hereafter "Saltzburg"). The success of any
system of law can be. measured'by--the-system's success in-'

vindicating rights-and-imposing liability.when the substantive
law so intends. This-goal is accomplished.in our system of law
by-combining two_different types of participants _in the process:
the impartial decisionmaker, and adversarial. parties.

An. impartial decisionmaker-is a critical component of the
adversary system. Without an-impartial _ judge or' jury, there is

~

no need for-any: system:of law because there-is_no basis for
having confidence in the. legal system. In short, one essential

*

. ingredient of any system, adversarial--or;otherwise, is.
obiectivity. See Saltzburo at 658.

Once an impartial decisionmaker i.s assured, the adversary
system then^ relies on. human nature to achieve success.

(Continued)

Fortas, "The Fifth Amendment: Nemo-Tenetur_Prodere Seipsum," 25
Clev. 3,A.J. 91, n.23 at 97-99 (1954); see also Neef & Nagel,
-"The Adversary Nature of-the American. Legal System from a Histor-
^ical Perspective, 20 N.Y.L. Forum 123'(Summer-1974).

_g.

- - - . ..
. .

.
.

.



__ - _ _ _ _ , _ .. _ _ . _ . ._ . _- . ..t_._ _. . ._ ., .

_

The American_ adversary system not only
recognizes the desire of 1-itigants to
' win, but it actually_reliesfon-the1
desire-to motivate litigants:to produce.
evidence and to; develop legal theories;
for consideration by the decisionmaker. r

Saltzburg at 656. Asfanother-commentator' observed, "The1usuali s

justification for the adversary systemois that truth-will emerge- 1s

i from a. rule-bound contest between two opponents-presided over by=
a passive umpireal-judge." Babcock'at: 1134 '(citations omitted).
Or, as another critic stated, "(P]roperly directed and? purged:of--

-abuses, the juxtaposition-of two etntrary perspectives. the'
impact of challenge and?counterproof,=often describes-to a neu-- ;

tral = -intelligence -- the most likely. structure of Truth."- Uviller,
"The Advocate,- The Truth, and Judicial ~ Hackles:: A Reaction to
Judge Frankel's Idea,":123 U. Pa.- L. Rev. 1067 (1975).

~

4
,

' 'Thus,-'in the context-of discovery;in e criminal case,,-the
Supreme' Court has; observed: .

;

The need'to develop all relevant facts-

-in the adversary system is both'funda .
i mental and comprehensive'. The.. .
i very-integrity of the judicial < system

- and public: confidence in _ the system
i. depend on full. disclosure-of1all the

facts, within the_ framework-of?theLrules-
-of evidence.

,

United States v.' Nobles, 422 U.S. 225,1230-31, (1975)' quoting.
,

i United States v. Nixon, 418 U.S. 683, 709,(1974). Similarly,-
Justice Stevens relied upon the:adversarial' concept inra Supreme
Court decision. issued!this Termi,

4

; The paramount'importance1of1 vigorous repre-
L sentation'follows from theinature of--our.

advarsarial system of-justice', :This system
!

isepremised on the well-tested principle that-

truth -- as well as fairness 1-- is "best dis-
covered-by powerful' statements on both sides

j. of tne question.'"

Penson v. Ohio, 109 S. Ct.1346, 352=(1988); but see Perry v.

L Leske, 57 U.S.L.W.-4075 -(U.S.,.Jan. 10, 1989) (compare majority.'

opinion, Stevens J. at 4076 with dissenting opinion', Marshall,,

| J. at 4079).
.

The adversary system employsiprocedural rules and rules of
3

L conduct to: control the impulses of the participants.- See

-10-
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Saltzburg at 656. Thus, no onetmay111e1under oath; totdo so con-
scitutes perjury. Inducing s'omeone else'to lie under' cath is
subornation of perjury, and destroying _ evidence is"anoobstruction
of justice. Id. at 657; 18 U.S.C. 55 1621, 1622,11505L(1982). 1
Similarly, the code _ of1 prof essional: responsibility providesiethi-
cal guidance to- attorneys and imposes rules of conduct and sanc--

tions f or ethical. violations'.of Prof essional Conduct Rules- (Seg cenerally)N BW Model Rules'"Hodel-Ruleta (1987);x n.C. Code.
of Prof essional . Responsibility -("D.C'.+' Code c>f: Prof. Re p.")s

. i(1983); see, 3 0, ,_ D.C. Code: of Prof., Resp. ,-' D.R, - S ' J1 (avoiding
_

- o
. . _.w:s of int.erest); D.R.17-102 (professionalish14gationsDin i

representation of client);' D.R. 7-109f (relations- with witnesses) ..
> ;

??c vcve r , the rules governing attorneys' conduct do not: pro-
scribe zealous-advocacy.- As the Supreme Courtistated lin- Sacher -)

~

v. United States, 343 U.S. 1, 12, 7 2 --S . Ct . 451, 457: (1952): ;

Most-judges . recognize and= respect cou-. . .

rageous' forthright lawyerly-conduct. They #rarelv mistake overzeal or heated.words of a
man fired-with a= desire to win, for1the con-
temptuous conduct _which defies: rulings and:
deserves-punishment-. They recognize-that'our
profession necessarily is a contentious'one
and they respect the, lawyer who makes a
strenuous ef fort- for his client.

Bef ore _ an attorney -can be disqualif ied - for his conduct, there
must be a clear showing that- tne contemptuous conduct amounted'to--
an obstruction of justice. Great Lakes'Screv Corp. v. NLRB, 409-
F.2d 375, 381 (7th Cir.1969), citina In re McConnell, 370 U.S.-
230, B2 S. Ct. 1288 (1962).

The adversary system further recognizes its own imperfection
ano society's values by assigning the risk of1 error between
opposing parties. Thus, in . criminal = cases, the government' bears
a substantial burden of proof; in a-civi'l case, the risk is

'
'---' c"enly. Salt:burgEat 655._,

In summary, once an impartial decisionmaker -is assured,

What is necessary to have'an. adversary.
system? The simple answer is thatrit is -

necessary to have more than one person
. : .h a stake in the outcome laf ' a - pro-

'ceeding who .is permitted to attempt to-i

influence the outcome. This is the
only definitional-prerequisite.-

-11-
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Saltzburg at 652-653. And "an adversary proceeding in which both
parties may participate" is "the fundamental instrunent_of judi-
cial judgment." Carroll v. Princess Anne, 393 U.S. 175, 183, 89
S.Ct. 347, 352 (1968).

.|
* * * *

The NRC's proposed rule on sequestration would give to the
investigator the complete discretion to disqualify counsel of
cholce in numerous circumstances. See 53-Fed. Reg. at 45770
(proposed S 19.18.) This requirement constitutes an extraordi-
nary departure from legal precedent and the process embraced by
our legal system. Specifically, the scheme advocated by the pro-

,

i

ponents of the proposed sequestration rule appears to assume that
disqualification by OI is appropriate, presumably because OI is
an objective decisionmaker. This assumption is squarely at odds
with our entire system of law and with the facts available.

'
01 is a prosecuting, investigative unit. Its job is to

feret out " wrongdoing." In order to accomplish this, O! employs
former criminal investigators and law enforcement officials. It
is probably not a coincidence that OI's highlights of its accom-
plishments emphasize the number and nature of the criminal
indictments and convictions which "came out of" or are attribut-
able to OI's efforts; this is one small indication of its prose-' cutorial mindset, Sea, e.o.,, NUREG-ll45, Vol. 3 at 213.

In short, OI is a partisan organization; it has an affirma- )tive duty to pursue wrongdoing by individuals and companies, and
to refer cases to DOJ for criminal prosecution. Our system of
law recognizes that a prosecutor, or any party in our adversarial
system, is an advocate. See Wona Yana Suna v. McGrath, 339 U.S.
3 3, 4 4, 7 0 S.Ct . 445, 451 (1950) (the " commingling of functions
of investigation or advocacy with the function of deciding are
thus plainly undesirable For the disqualifications pro-. . . .

duced by investigation or advocacy are personal psychological
ones which result from engaging in those types of activity; and
the problem is simply one of isclating thoce who engage in the
activity."); see also 5 U.S.C. S 554(d) (the adjudicative deci-
sionmaker may not be the prosecutor or investigator). This is
perfectly legitimate -- the system is designed to accomodate
highly subjective, adversarial parties; it is the judge, not the
advocate or investigator, upon whom our system relies for objec-
tivity. See, e.g., Saltzburg at $56-658.

U
'

OI has attempted to represent itself as a neutral deci-
4 sionmaker when it makes findings and reaches conclusions about

wrongdoing.15/ This is not an accurate portrayal of OI's role,

11/ See, e.o., Hearing on the Nuclear Regulatory Commission's
Oversight of the Tennessee Valley Authority's Nuclear Power Pro-

(Continued Next Page)
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' For example, OI does not necessarily seek out exculpatory evi-
; dence from a licensee before reaching its decisions on wrongdo-
! ing. In fact, the O! process does not ensure that the targets'

affirmative case is presented heforo 01 makes its findings and'

conclusions. Such a one-sided consaderation of the evidence is a
far cry from " objectivity." As the Supreme Court stated in

.

j United States v. Nobles, ggpra,-422 U.S.-at 230-31, The need to i"

develop all relevant facts in the adversary system is both funda-
; mental and. comprehensive . The very integrity of the judi-. . . i

! cial system and public confidence in the system depend on full
; disclosure of all the facts . . --This ex plains why, .in cur-"

. .

j rent SEC investigations, for example, while tac SEC investigator
E is 6n advocate, the role of defense counsel is weli recognized- ,

;' and the investigator's rules recuire the investigator to afford
i the target of an SEC investigation an opportunity to present its-

side of the case. See-17 C.F.R. 5 203.7(d) (". i f the record. ,

. shall contain implications of wrongdoing by any person,- such p?r-
"

son shall have tne right to appear on the recordt and in addition.

to the rights afforded other witnesses hereby, he shall have a
!. reasonable opportunity of cross-examination and production of,
i rebuttal testimony or documentary evidence.") Tais right ,

precedes the formulation of a position by the SEC investigator.
Not only is this approach fair; it is prudent. 'In contrast, OI's
tro ese permits a one-sided assessment of the facts.

Now, through the proposed rulemaklag on sequestration, OI
would position itself as an adversarial party with virtually
unlimited discretion to-disqualify what-fairly can be seen as-its
opposing party's counsel. There is no-neu*ral judge in OI's fact

'

finding process: O! makes the judgments. There is no. balanced
presentation of evidence in OI factfinding pre esci OI chooses ,

its facts._ Now, the proponents of-the proposeo rule would create'

a system in which the witnesses and targets of OI's investiga-
tions will be deprived of -counsel of choice,

i
'

The proposed rule is totally at odds with our adversarial
process, and is unprecedented. It is not surprising that O!

more difficult to " win" or prove " wrongdoing" when it is...e it -

faced with an opposing voice thatjendeavors'to bring forward
--.

(Continued)

gram, Thursday,LApril 21, 1988, House of Representttives Subcom-
mi tee cr. Oversight and Investigations, Committee on Energy and
Commerce, testimony of B. Hayes,-at page 81; see also OI Policy 1
("OI will perform . .- . objective investigations.");' 49 Fed. Reg.-
16760 (Apr. 20, 1984) (notice of final rulemaking concerning
establishment of OI).

~13-
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facts favorable to a witness that are not evoked by 01. If an
attorney acts improperly and obstructs an investigation, there is
ample legal recourse available to the NRC. But, OI's objection
to ostensible efforts by counsel "to structure the flow of infor-
motion," 53 Fed. Reg, at 45769, is an inappropriate challenge to
our basic system of law.

In summary, it is easy to win a debate if no one else is
debating; but that does not mean that one's argument is persua-
cive or that the argument addresses critical issues which, if
exposed, undesmine one's position. Nevertheless, this is the
process utilized tnday by OI. The power to unilaterally disqual-
if v a witness' counsel is simply another step away from legiti-
mate and fair decisionmaking; as such, it is a further step away
from justice.

B. The Presumption Aqainst Secrecy

The proposed rule contemplates the "(slequestration" of wit-
nesses "during the conduct of investigative intervievo." 53 Fed.
Reg. at 45770 (proposed S 19.3). The intention of the rule's
proponents with regard to witnesses' activities is obscure, but
the language of the propcsed rule suggests that witnesses may be
directed by 01 not to discuss with other witnesses a myriad of
sul *'gs related to an investigation for an indefinite period of
til a / The felt need for this restraint on conversation
ap, w .ly s an integral part of the proposed rule's strictures
on L .iple representation. The proponents of the rule do not
want communications that they are able to restrict to be affected
by the exchange of information through a common counsel. See,
gigi, 53 Fed. Reg. at 45769 (" Dual representation of both the
interviewee and the licensee or applicant could permit the
__.

12/ This intent is consistent with the practice of 01, during
some of its interviews, to advise witnesses that it would be pru-
dont for the witness not to discuss his interview with anyone,.as
to do so could impede the investigation. Witnesses can readily
be intimidated by a statement of this type by a government inves-
tigator. In In re Grand Jury Proceedinas, 814 F.2d 61 (1st-Cir,
1967), the Court of Appeals found impermissible the government's

| practice of sending a letter to a subpoened grand jury vitness
; that informed the witness that disclosure of his subpoena could
| 'rada a '-irinal investigation and thereby interfere with lav
| entorcement. " Absent a clear showing to the contrary, we fail to

see how a reasonable, law-abiding person who received such a let-
ter would think anything other than that he was being told that

u 1c;;''y obligated not to engage in that course of action."..

id. at 70.

-14-
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{ subject of-the investigation to learn, throudirection and scope of the investigation.") gh counsel, the

__
A vital component of our legal system is the importance

i placed on public governance, or the. abjuration of secrecy in the
activities of government, particularly when the government is-.

; seeking to impose limitations or penalties on its citizens.
:

L (Sle ret _ proceedings are of course.odi-
ous.and smack of. ideologies as repugnant
to the Founders as they are today.

,

United States v. Bell, 464 F.2d|667,.670 (2d Cir.), cert. denied,
409 U.S. 991 (1972); see discussion-of historical bases for pub-;

lic proceedings in Richmond Newspapers. Iq_c. v. Virainia, 448
3
'

U.S. 555,-564-569, 100 S.Ct. 2814, 2821-2823 (1980).
.

! There are recognized but limited exceptions to our system's'
j rejection of secret proceedings. However, j

^

Whenever the legal rights of individuals-
are to be adjudicated, the presumption-
is against the use of secret proceed-,

ings.
!In re Taylor, 567 F.2d 1183, 1188 (2d Cir. 1977).- And.in United

States v. Ford, 830 F.2d 596, 599 (6th Cir. 1987), the Court of 4

Appeals _ stated:

The courts are public institutions
funded with_public revenues for the pur-
pose of resolving public disputes, and
-the right of publicity concerning :their
operation goes to the heart 1of'their

'

_ function under our system of civil lib-
erty.

Many of our procedural rules follow-from our system's |
abhorrence of secrecy. Thus, in Wardius v. Orecon, 412-U.S.-470, !

475 (1973), the Supreme Court struck down a nonreciprocal Oregon
criminal discovery rule, asserting that, "The State may not-
insist that trials be run as a ' search for' truth' so farsas-

,

defense witnesses are concerned, while maintaining lpoker gameL

secrecy'-for its own witnesses." And in the Richmond-Newsoacers
case, 448 U.S. at 571, 10015. Ct. at 2824 (1980), tne-Supreme

L court held'the. criminal trials must. generally be public, regard-
less of the wishes of the prosecution and the defense.

!

Furthermore, prior restraint of witnesses' speech-and con-
duct raises very serious first_ amendment free speech and

-15-
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|
association issues. "In a long series of cases the Supreme Court
has made it clear that prior direct restraints by government upori
First Amendment freedoms of expression and speech must be sub-
jected by the courts to the closest scrutiny." CBS, Inc. v.

i youna, 522 F.2d 234, 238 (6th Cir. 1975) citina Eear v.
i Minnesota, 283 U.S. 697, 51 S.Ct. 625 (1931) and Southeastern

Promotions Ltd. v. Conrad, 420 U.S. 546, 95 S.Ct. 1239 (1975);
see alsq United States v. Ford, supra. "To justify imposition of
a prior restraint, the activity restrained must pose a clear and
present danaer, or a serious or imminent threat to a protected
competing interest." CBS, Inc. v. Younc, supra, 522 F.2d at 238
(emphasis added), citina Wood v. Georaia, 370 U.S. 375, 82 S. Ct.
1364 (1962) and Craia v. Harney, 331 U.S. 367, 67 S. Ct. 1249
(1947). Not only does the government carry a heavy burden to
justify a prior restraint, but the restraint must be " narrowly
drawn and cannot be upheld if reasonable alternatives are avail-
able-having a lesser impact on First Amendment freedoms." CBS,
Inc. v. Youna, supra, 522 F.2d at 238 (citations omitted).,

In short, restricting the speech and personal interactions
of a witness outside the courtroom constitutes a prior restraint
on free speech and association which can only be justified in
exceptional circumstances.

One well-established exception to the principle of public
governance that is embedded in American society is grand jury
secrecy, which is not only permitted, but required. Fed R.
Crim. P. 6(e)(2). One of the reasons for this secrecy is that it
protects the many innocent individuals who are the subject of
grand jury inquiries by preventing the public airing of false or
unsubstantiated-accusations. See United States v. Proctor & Gam-
ble Co., 356 U.S. 677, 681 n.6, 78 S. Ct. 983, 986 n.6 (1958);
Doualas Oil Co. v. Petrol Stops Northwest, 441 U.S. 211, 218, 99

,

! S. Ct. 1667, 1672 (1979). In contrast, O! investigations often
lead to publicly released accusations of wrongdoing.J/ More-1

over, in contrast to OI witnesses, grand jurors are functioning
as agents of the state in carrying out its judicial responsi-
"'11: 4: :nd, c cerdingly, "are subject-to speech restrictions
that would violate the first amendment if imposed against private
citizens generally." U.S. v. Ford, supra, 830 F.2d at 599,
citing 2 ABA Standards for Criminal Justice, Standard 8-3.6 &
Commentary at 8-54-55 (2d ed. 1980). A prosecutor or investiga-
tor who fails to maintain grand jury secrecy is himself subject
to punishment. Fed. R. Crim. P. 6(e)(2); see Blalock v. United
L ates. 844 F.2d 1546, reh'a denied en banc, 656 F.2d 200 (11th

18/ In some cases, these releases " leak" before 01 has formally
;ssue :ts findings and conclusions.

-16-
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cir. 1988); Marion_s.-Barry. .Jr. v. United _ States, No. 87-5268
(D.C. Cir. Jan. 27, 1989).

Furthermore, even in the grand jury context, where witnesses
appaar before the grand jury in closed session, and where counsel
is not present, (although-a grand jury witness may consult with
counsel at any-time, see United States v. Mandulaan , 425 U.S. 564-

(1976),) a grand jury witness is free to discuss his experiencej
'

before the grand jury with anyone, and that Certainly includes
his attorney. As Rule 6(e)(2) of the Federal Rules of Criminal

ecitically provides, "No obligation of secrecy may be
..amusure sp(grand jury witnesses)." Egg, e.o., United States v.imposed on

,

sells Enaineerino, Inti, 463 U.S. 418, 425 (1983); pjalock v.
' Pates, supra, 844 F.2d at 1556; in re Grand Jury

Proceedinas, 814 F.2d 61, 68-69 (1st Cir. 1987).12/

The well-accepted circumstances in which vitnesses' testi-
mony can be kept " secret" from other witnesses is " sequestra-
tion," in which vitnesses are excluded from the courtroom during
the trial,lestimon Fed. R. Evid.,Rule 615;H/ see, y of other witnesses.e.a., Consumers Power Co. (Hidland Plant, Units
1 and 2), ALAB-379, 5 N.R.C. 565 (1977).

However, an important conscraint on the secrecy permitted by
sequestration is that this option, which each adversary party
generally may elect, but see Consumers Power _Co2, supra, is
available only in the courtroom, and does not become available
until after the substantial involvement of counsel and the

,

19/ The Department of Justice Manual, Title 9, Criminal Divi-
sion,-Section 9-11 362 (1988 Supp.) explains to assistant U.S.
attorneys that Rule 6(e) means that " Witnesses . . cannot be.

out under any obligation of secrecy." S_ee E.l_so Advisory Commit-
tee's note to Rule 6(e)(2) ("The rule does not impose any obliga-
tion of secrecy on witnesses . The seal of secrecy on wit-. . .

,' nesses seems an unnecessary hardship and may lead-to injustice-if
| - .- ._. L ..v. p:rmitted to make a dicc10:ure te ccunsc1 cr to

en esteciate.")

""'* F15 contains an express exception for parties, who have^^'

a oersonal stake in the outcome of the proceeding. "At the,

'

r wn or a party the court shall order witnesses
ev- rcrc . This rule does not authorize exclusion of (1) a. . .

| e natural person, or (2) an officer or employee of aa
'

party which is not-a natural person designated as its repre-
ca" e iva by its attorney, or (3) a person whose presence is
" - - . carty to be essential to the presentation-of the

deaGC."7 - -

-17-
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parties in the " discovery," discussion and analysis of the evi-
dence. It is an evidentiary rule during trial that has no appli-
cation during pre-trial phases of a proceeding, including the
investigative phase. Cf. Unitef States v. Bloom, C.A. No.
88-H-682-S (M.D. Ala. 1988). Thus, in Grecorv v. United States,
369 F.2d 185, 188 (D.C. Cir. 1966), the Court of Appeals observed
that "(v)itnesses . . to a crime are the property of neither.

the prosecution nor the defense. Both sides have an equal right,
and should have an equal opportunity, to interview them." While
witnesses usually can be separated when they take the-witness
stand at trial, this late stage of a proceeding is not a context
in which a witness is likely to be uncertain or confused about ,

what the issues in the case are, what he knows first hand (in
contrast to his speculations), and the significance of his knowl-
edge or opinions on the subject.

* * * *
,

If the staff proponents of the sequestration rule intend to
limit witnesses' freedom to discuss their interviews with others,
it is an impermissible prior restraint on speech and association.
Moreover, the rule's effort to control the exchange and flow of
information is dramatically at odds with our public system of
law. By insisting on the " paramount" importance of "the efficacy
of the NRC investigation," 53 Fed. Reg. at 45768, the proposed
rule tramples on the rights of individual interviewees to be free
from oppressive government intrusions into their rights of asso-
clation and speech, and to be subject to a noninquisitorial sys-
tem of law.

C. Adecuate Representation

1. The Role of Coun6el

The American system of law generally presumes that individ-
uals who become involved in any of a myriad aspects of our legal
process may choose to have their interests represented by an
attorney.

(C]lients hire lawyers to do what the
clients cannot do for themselves, either
because of their relationship to a dis-
pute or their lack of knowledge and
experience in legal matters. Without
help, clients might not maximize their
chances of demonstrating that the sub-
stantive Jegal principles to a dispute
favor them. The lawyer helps to assure
that the client will not lose because of
an inability to comply with the system's
procedural requirements or an
. unawareness of substantive principles.

-18-
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Saltzburg at 661-62.

A lawyer stands in the shoes of his clients, and it is his
duty "to represent his client (s) zealously within the bounds of
the law." D.C. Code Prof. Resp., Canon 7; see also A.D.A. Model
Rule 1.3, Comment (attorney should act "with zeal In advocacy

-

upon the client's behalf"). In essence,-then, the lawyer's
actions-and advice are no different than the actions and advice a |

'

client would give himself if the client were able to dispassion-
ately evaluate the facts and if he were knowledgeable about the
applicable process and the law. But, as_the Supreme court has
observed, "(elven the-intellig nt and educated layman has small
and sometimes no skill in the science of law." Powell v.
Alabama, 287 U.S. 45, 69, 53 S. Ct. 55, 64 (1932).

2. The Right to Counsel

' There is a substantial body of law on the right to counsel
in a variety of circumstances. Most relevant, for purposes of
evaluating the NRC's proposed rule on sequestration, is
Section 6(a) of the Administrative Procedure Act ("APA"), which
provides to subpoenaed witnesses in administrative proceedings
the right to be represented by counsel:

A person compelled to appear in person
before an agency or representative
thereof is entitle to be accompanied,
represented, and aivised by counsel or,
if permitted by the agency, by other
qualified representative.

5 U.S.C.A. S 555(b); see Backer v. Commissioner of Internal
Revenue, 275 F.2d 141, 143 (5th Cir. 1960). The provisions of

| the APA, including the right to counsel, are directly applicable
to NRC investigations. 42 U.S.C. 5 2231.

3. Counsel of Choice

The courts also have made clear that the right to counsel
means counsel of one's choice. "The term 'right to counsel' has
1unys been construed to mean counsel of one's choice. We think

this is the plain and necessary meaning of this provision of the
law." Backer, supra, 275 F.2d at 144 (~itations omitted);
accord, S_EC v. Csapo, 533 F.2d 7, 11 (D.C.Cir. 1976); SEC v.
H'aashi, 359 F.2d 550, 552-53 (9th Cir. 1966).

Counsel of choice means exactly thatt the lawyer that the
client prefers. The reasons for_the preference are personal to
the client. The courts recognize the importance to clients of

,

; the particular knowledge and expertise of different lawyers in
.

-19-
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our highly complex society. Aetna Casualty & Surety Co. v.
United States, 570 F.2d 1197, 1202 (4th Cir. 1978), was a civil
action involving an airplane' crash in which the government sought
to represent four air traffic controllers employed by the Federal
Aviation Administration. In rejecting effortsuby the plaintiff
to disqualify government counsel, the Court of Appeals stated:

[13t appears to us that such repre-
sentation is highly desirable since
these defendants v111 have the benefit '

not only of Government counsel but also
the reservoir of the Government's
expertise in this highly involved and
technical litigation, and vill be spared>

the burden upon their time and resources
incident to the employment of indepen-
dent counsel.,

See also SEC v. Hiaashi, 359 F.2d 550, 553 and n.5 (9th Cir.
1966) (" familiarity with a complicated corporate background would
appear to be a prerequisite for effective representation," and so
to deny a witness his statutory right under the APA to be repre-
sented by the counsel for the corporation "impermissib1(y] . . .

strikes directly at the witness himself.")

The courts also have recognized that the freedom to choose
is a compelling component of the right to counsel. In United
States v. Diozzi, 807 F.2d 10, 16 (1st Cir. 1986), in rejecting
the Government's effort to disquslify defense counsel, the Court
stated:

When, however, it is the covernment that
seeks to disturb the planned proceedings
by moving to disqualify defense counsel,
it has only one arrow in its quiver. It,

' must demonstrate that any infringement
| on choice of counsel is justified. It-

. ;c.n: t ::<pe c t to prevail by saying, in
: effect, "The court should grant our
! motion because even though we have not

demonstrated a sufficient need for dis-
qualification, no harm vill have been

! done if competent substitute counsel are
appointed and given enough time to pre-
pare their defense." Such an approach
would entirely eviscerate a defendant's
right to counsel of choice.

;;; a;;; SEC v. Csaco, supra, 533 F.2d at 11 (importance to cli-
ent of his confidence in counsel of choice).

-20-

.- . .- .- .- - .. - - - - - - . . . --



_ . _ . - _ . - . _ _ _ _ . _ _ _ . _ _ _ _ _ . _ . . _ . _ - _ . _ . . _ _ _ . _ _ . _
,

|
,

In short, subpoenaed witnesses in_ administrative investiga-,

| tions are entitled to be represented by their counsel of choice. :

4. Dual or multiple representation ;

Most attorneys routinely represent more than one client; and
it.is not at all uncommon for clients' interests in specific mat-
ters to conflict. It is the responsibility of the attorney'in

~

every case to ensure: that his representation of each client can
be " zealous" and vill not be adversely affected by his_repre-
sentation of other clients.- See, e.g., D.C. Code Prof'. Resp.,
Canon 5.-- No two clients are identical; hence,.their interests
frequently are not the same.- But, usually, the interests of cli-
ents are perfectly compatible, albeit distinct..

There is a substantial body-of law involving _the ethical
obligations of attorneys which-provides guidance and rules on

,

conflicts of interest among an attorney's clients, and the proper,

actions of counsel in various " conflict" situations. See
generally Model Rules, Rule-1.7-1.10; D.C. Code of Prof. Resp.,
Canon 5. Among other-responsibilities, an attorney should inform
his clients about the attorney's representation.of other clients

| whose interests might. conflict. Model Rules,-Rule 1.7; D.C. Code
'

Prof. Resp. DR 5-105. In some circumstances, even whenLthere is.
an actual conflict of interest among clients, the clients are
free to " waive" the conflict if: they_ choose to do so, and to con-
tinue to use their attorney o'f choice. Model. Rules, Rule 1.'7;
D.C. Code Prof. Resp. DR_5-105(C).

It is the exceptional' case.where_a court will' intercede in
the relationship between a client and his attorney and, over-the
client's objection, disqualify an attorney. Most of.these cases
involve criminal defendants at the post-indictment stage, where-
the court has an independent statutory obligation to1 ensure that-
the criminal defendant has ade SeeRule 44(c) of F. R. Crim. P.-(quate representation at; trial.trial court requiredcto advise each

| criminal defendant represented jointly with other-defendants "of
his-right to the effective assistance of counsci, including sep -

_

rate representation"). This responsibility of-course rests on >

the impartial decisionmaker. The-system-assumes that the govern-
ment, as an adversarial party,_cannot make this-evaluation objec-
tively,-and so should'not-berthe party to make it. But, even in
this context, the predominant-focus of the-court is on ensuring
that the defendant's rights are adequately' protected.

L [T]he. essential aim of the-(Sixth)
Amendment is to guarantee an effective
advocate for each criminal defen-
dant. . . .

-21-
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Wheat v. United States, 108 S.Ct. 1692, 1697 (1988).
-

Moreover, it is important to recognize that joint repre-
sentation of multiple defendants or witnesses may be the most
effegtive form of representation, even in the context of a crim}-
nel trial, where joint representation poses "special dangers".2A/
Wheat v. United S_tates, supra, 108 S.Ct. at 1697. Accordingly,
the Supreme court has rejected any presumption that the mere pos-
sibility of a conflict of interest, which is inherent i n every
joint representation, results in ineffective assistance of coun-
sel. Cuvier v. .Sullivan, 446 U.S. 335, 348, 100 S.Ct. 1708, 1718
(1980).

Such a presumption would preclude multi-
pie representation even in cases where
'(a) common defense . gives strength-. .

against a com:non attack. '

id.,ggotingHolloway, supra, 435 U.S. at 482-83, 98 S.Ct. at1178.- / Compare proposed NRC rule on sequestration, 53 Fed. Reg.
at 45769 ("In cases where dual representation is an issue, the

'

Commission believes that exclusion of the particular counsel cho-
sen by or for the interviewee might be warranted.")

Other cases illustrate the legitimacy of the " common
defense" approach. For example, in Halperin v. Kissincer, 542 F.

; Supp. 829 (D.D.C. 1982), the district court refused to disqualify

21/ In Helloway v. Arkansas, 435 U.S. 475, 490, 98 S.Ct. 1173,
1181 (1978). the Supreme Court explained how, in the context of a
conflict among multiple criminal defendants an attorney may, for
example, be prevented "from arguing at the sentencing hearing the
relative involvement and culpability of his clients in order to
minimize the culpability of one by emphasizing that of another."

22/ The distinction in the Supplementary Information to the pro-
7:::d r:10 between individuals who are members of an employer's
corporate control group and those who are not, see 53 Fed. Reg.
at 45768, has no basis in law. Neither the. entitlement to effec-
tive counsel nor the entitlement to counsel of. choice is affected
by the job description of the individual. And while-it may be a
factor, whether there is a conflict of interests among witnesses
cannot be determined exclusively on the basis of an individual's
ceniority in an organization. Co7flicts analyses involve the
consideration of a number of factors and are necessarily highly
fact-specific. See, e o., In re Grand Jury Proceedinas, 859 F.2d
1021, 1026 (1st Cir. 1988) (specific factual findings required to
usqualify counsel for conflict of interest).

22--
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government _ counsel from representing several former government;

i officials in a civil suit. In rejecting the plaintiff's argu-
j ment, the court pointed to the legitimate " benefits to defendants i

j of a ' united front,'" as well as the experience of government
; counnel in presenting the officials' defense. Halperin,_spora,

| 542 F. Supp. at 832.
t

i The value of joint representation was recognized by the
| Fifth Circuit in the Becker case, where the Court rejrcted the
i government's objection to a taxpayer's_ counsel c'*- i - esenting
! ; <+syer's accountant during an IRS investigatl ';.. sis-

j stoner of the IRS had argued that "the mere 7 , ... of tax-
j payer's counsel at the investigation ... . s6rvus as a damper on :

-

's clur. tory testimony of taxpayer's accountant." 275 F.2d at'

143 n.4. Similarly, in its proposed rule on sequestration, the- 4

i staff proponents of the NRC rule contend without.any' factual sup-i

port that if a licensee's attorney is also the attorney for
interviewee, "[t]his. produces an inherent coercion on the. inter-, s

viewee". 53 Fed. Reg. at 45769. But in' Backer, the Court of
,
- Appeals rejected this rationale, finding.thatLthe taxpayer's
! counsel was retained by)the accountant because of the latter's" confidence in (counsel and because of.said counsel's familiar-5

ity with the entire matter." 275 F.2d at:143 n.4. The Court
i ruled that absent-a showing that the witness or counsel " vill
'

violate either-the lav-or the ethics of their profession in-the
proposed investigation,- disqualification is impermissible. 275

j F.2d at 144. This-holding is reinforced in the NRC context by
the NRC's whistleblower statute, which expressly prohibits

'
,

licensees from taking adverse. personae 1. actions against their
employees because of-the information they provide to the NRC. -4 2 -

'

; U.S.C. 5 5851. While the proposed rule on sequestration refers- 1

i to Bseker, it ignores _the holding of the case.
,

| The appropriateness and value of multiple representation of
. government co-defendants is recognized in the Department of Jus-
! tice's Torts Branch'Manuel for assistant-U.S. attorneys:

~;f'.ty ;;r:ent of the demege cuits,

against-individual federal employees
involve multiple' defendants. In some of
those cases-individual defendants vill-
have different versions of the

j . underlying facts and-vill accuse each
other of wrongdoing. Usually, these
un!'icts do not ripen until threshold
legal motions to dismiss or for.-summary
iudgment have been filed and lost.- .In
addition', it is frequently very much in
;ae ::ctical-interest of the defendants
to assume-a: joint defensive front andi
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not to be divided and weakened by cross
accusations.

Torts Branch Honograph: Representation Practice & Procedure, DOJ
Manual, 4-15 A.300(E)(1) (1984). The " conflicts" to which the
Manual refers arise substantially after the investigative phase
with which 01 is involved.

; Even in the criminal context, where the judge has an inde-
pendent duty to protect the defendant's rights, a defendant's
choice of counsel will not be disturbed without a very substan-
tial showing by the government that there is an actual conflict
of interest or that there is a serious potential for conflict.
Wheat, Eupra, 108 S. Ct. at 1700.U/ Moreover, the courts are,

advised to be sensitive to, and take into consideration any
effort by the government "to 'menufacture' a conflict in order to
prevent a defendant from having a particularly able defense coun-
sel at his side." Wheal, supra, 108 S.Ct. at 1699. Thus, in,

United States v. Diozzi, supra, the First Circuit set aside con-
~

victions for income tax evasion because the government improperly
infringed on defendant's right to counsel of choice in order to
gain a tactical advantage. "(T]he government may not infringe
upon the right to counsel of choice for such an improper pur-
pose." 807 F.2d at 13-14.

Furthermore, disqualifying councel is the action "of last
resort" by the court. United States v. Diozzi, supra, 807 F.2d
at 12. Before counsel is disqualified, the court must not only

,

be assured that the conflict standard has been met, but also must
be convinced that there are no other options available to the
government short of seeking disqualification. See Matter of
Abrams, 465 N.E.2d 1, 9 (N.Y. 1984). For example, the-govern-
ment's grant of immunity to a witness might obviate the need for
disqualification. Id.

In administrative proceedings, there is also an extraordi-I

narypresumptionfavoringawitness' choice of counsel. In the
dm.nistrative context, which is directiv erpli-ebla to the pro-

posed rulemaking at issue here, intercession by a third party,i

such as a court or agency, is less compelling because there is no
i

| 23/ Even when there is an actual conflict which has been valved
by the clients, the court is not recuired to disqualify counsel;
it simply has the authority to do so. See United States v.
Provenzzano, 620-F.2d 985, 1004-05 (3d Cir.) cert. denied, 449
U.S. 899 (1980) (where there is an actual conflict of interest,
district court "could" refuse to accept a defendant's waiver of

"

effective assistance of counsel).
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independent statutorily-mandated duty owed by the court or agency
to protect the individual's right to counsel of choice. Conse-
quently,.

(B)efore (an aness's chosen)gency) riy exclude (a. wit-attorney from its-pro-
-

ceedings, it must come forth . , . with
.

' concrete evidence' that his presence
would obstruct and impede 11ts investiga-
-tion.

3 SEC v. Csapo, 533 F.2d 7,-11 (D.C. Cir.L1976).

The " concrete evidence" standard was relied upon by the )NRC's Advisory. Committee when it made its recommendation to the
NRC in 1983 on policies on rights-of licensee employees during OI
investigations. See Advisory. Committee Report at 16. There are,

absolutely no references in the proposed NRC rule to the Advisory-

Committee recommendation of the " concrete evidence" standard.
There also'are no. references to the legal precedent for that
standard. '

Furthermore, the law is clear that speculation that "the
objective of the investigation miaht bg frustrated" is insuffi-
cient. Csaco, suora, at 11 (emphasis in original). And yet this
is precisely the justification set forth in the proposed-NRC rule
on sequestration. See 53 Fed. Reg. at 45769 (NRC investigator
can disqualify counsel when he believes that the-attorney "might =

prejudice, impede, or impair the investigation by reason of that i

attorney's dual representation-of other. interests"). The pro- !
posed rule's Supplemental-Information even suggests that any
attorney whose. fees are paid by a witness' employer is subject--to

1

disqualification. See 53 Fed. Reg. at 45768;-but gig discussion
.of indemnification responsibilities of employers in Section IV.B,- i

below.

Moreover, in Csaco, the Court of Appeals stated in unequivo-
. 1 tcrme thct duel or multiple-representation cannot be precumed-
by an agency or investigator to be-objectionable.- "The mere fact
that a witness' counsel also represents others who have been or-
are later to be questioned, is no basis whatsoever for concluding
that presence of such counsel vould obstruct the investigation."
14. at 11 (emphasis added); see also:SEC v. Hiaashi,--359 F.2d 550-
(9th Cir. 1966).

In Csapo,-the Court of Appeals expressiv reiected the fol-
loving arguments that were advanced by the SEC and are'now
advanced by,the staff proponents of the NRC rules

;

,
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' "that multiple representation
increases the likelihood that subsequent
evidence will be tailored, either con-
sciously or unconsciously, becter to

,

conform with or explain what has come !

earlier"; m argument;in proposed.NRC
;

rule on sequestration =that-dual-repre-
sentation might permit witness to "take- i

steps to structure the flow of informa- |
tion to the NRC"; 53 Fed. Reg. at 45769;

* "that-(the principal targets of the- |

pressure other employees of (pted tt
investigatlon) may aave attem ;

the_corpo- i

ration under investigation) to accept
the services of (the corporation's-
attorneys)-in order, the Commission- j
fears, to present-a ' common front'"; m j-

argument in proposed NRC rule-on seques- |
tration that fee arrangements may act as
"an improper restraint on the employe'e's !
potential candor"; 53 Fed. Reg. at
45769; and

* that " collateral inquiries (into the i

evidentiary basis for the Commission's
request to disqualify Csapo's counsel)
would delay-and hinder its-investiga-
tions"; see-argument in proposed NRC
rule on sequestration that the basis <for i

'Idisqualification decisions will be' dis-
closed "[tlo the extent practicable and I
consistent with--the integrity of the- !
investigation"; 53 Fed. Reg. at 45770

'

(5 19.18(b)).
3

See Csapo, supra, at 9-10,-12.

In'short, Csapo expressly rejects the arguments on which the
proposed NRC rule is based.- The proposed rule misrepresents the
reann and Hiaashi cases,-suggesting.that they indicate only'that' ;
counsel of choice.can, in some circumstances, '"be barred from the 1

interview." 53-Fed. Reg. at-45769.-

. In fact, in Csapo, the Court emphasized that Mr. Csapo's
choice of counsel was " crucial' because-he might'be " subject-to.
future criminal sanction." -The Court-concluded that only " con-
crate evidence" that multiple representation woul'd obstr'uctLand
agency inveinvestigation could justify disqualification of an
.z..p e d e t h e

stigation witness': counsel:of choice. 1d. at'11;-
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* !

compare proposed NRC rule on sequestration, 53 Fed. Reg at 45770
(55 19.3 and 19.18): see also Great Lakes Screw Corp. v. NLRB,

_

409 F.2d. 375, 380 (7th Cir. 1969) f"By excluding counsel without
setting forth with sufficient particularity the basis for such
action, (an agency) substantially and prejudicially violate (s)
the Administrative Procedure Act"). Tae proposed rule on seques-
tration expressly does not require particularized findings. 53
Fed. Reg. at 45770 (5 19.18(b)).

Furthermore, in SEC,_v.__ Whitman, 613 F.Supp. 48, 50 (D.D.C.
1985), the district court held that csapo permits the witness'
attorney to bring a technical expert of. counsel's own choosing to
the investigation proceedings as "an extension of himself." The
court reasoned as follows:

Given the extraordinary complexity of matters
raised in agency investigations . , coun-. .

sel trained only in the law, no matter how
skillful, may on occasion be less than fully
equipped to serve the client in agency pro-
ceedings. Unless the lawyer can receive sub-
stantive guidance fre.i. on expert technician

in this c: e, an accountant -- when he--

determines in his professional judgment that
such assistance is essential, his client's
absolute right to counsel during the proceed-
ings would become substantially qualified.

613 F. Supp. at 49.

Finally, there is a third context, before the grand jury, in
which a substantial body of law reaffirms the extraordinary
weight to be given counsel of choice.ZA/ Thus, in in re Taylor,
567 F.2d 1183 (2d Cir. 1977), the court rejected as premature a
motion to disqualify the attorney for a grand jury witness simply
because the attorney also represented other targets of the grand'

jury investigation. The government's concern with "stuov.alling"
was judged by the court to be unjustified, when the witness had
not yet appeared or invoked the Fifth Amendment or been offered
immunity or refused on advice of counsel to answer a proper ques-
tion. 567 F.2d at 1187.,

.

24/ Unlike a subpoenaed investigation witness, a grand jury wit-
ness has no right to have counsel accompany him, although the
witness may consult with counsel outside the grand jury room.
Manduiano, supra, 425 U.S. at 581.
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| In summary, the right to counsel during an administrative
investigation will only be infringed by a court of law in extreme'

circumstances. Oniv when the court is presented with goncrete
evidence that an attorney's dual or multiple representation dur-;

ing an administrative investigation actually creates a conflict;

of interest which, notwithstanding the clients' choice, prevents
the M iornqy from adequately tgpLeyentina the clients, will a
court disqualify counsel of choice.

* * * *

Witnesses in 01 investigations are entitled to counsel, and
i counsel means counsel of choice. The only parties with any

authority to remove chosen counsel are (1) the clients who have
chosen the counsell (2) the attorney, if he cannot adequately
represent a client; and (3) in extreme circumstances, a judge.

,

OI dot t qualify as any one of these parties, and has no
authora much less complete discretionary authority, to dis-

,

qualify a vitness' counsel of choice. Assuming the most benign
motives by the staff proponents of the rule, it is simply not the
prerogative of an Q1 investigator to unilaterally disqualify a
witness' counsel. 12/ Jui the Court of 1.ppeals stated in Csano,
533 F.2d at 11 (emphasis added):

We do not minimize the dangers inherent4

'
in counsel representing multiple clients
in a single proceeding. It is at least
plausible that as matters develop-the
best interests of (one client) may prove
to be antagonistic to those of (other

-

clients). That deqision, however,
belonos to neither the district court
nor the Commission. The SEC properly,

i fulfilled its duty by informing-those
who came before it whether their lawyer
had appeared on behalf of others, and,
if so, the possible conflicts which
might crice. The chcice muct then be
made by the witness after a full and

( frank disclosure by his attorney of the
i

25/ ine proposed rule does not explain how an investigator would
accomplish this authority to disqualify if counsel disagreed with!

the investigator's judgment. NRC's subpoenas are not self-

enforcing;dge that his judgment was sound.the investigator would have to-go to court and per-suade a Ju
-

42 U.S.C. 5 2281. In
short, the proposed rule does not appear to be capable of serving
;ts ntended purpose.
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attendant risks. See ABA Code of Pro-
fessional Responsibility, Disciplinary
Rule 5-105(c). |

.

Certainly, it is nol the prerogative of an O! investigator to
disqualify counsel. The investigator is not trained in law, and !
is thus largely unfamiliar with the legal definition and applica- !

tion of the doctrine of conflict of interest. He also is not a
disinterested, objective party; rather, he is partisan. ges Sec-
tion III.A, above.

Furtnermore, it is incorrect to characterize the impact of i

the rule as a "somewhat minor burden on an individual's right to ?

'- - onpanied by a particular counsel." 53 Fed. Reg. at 45769.
Denying an individual's chosen counsel is often equivalent to
denying the effective assistance of counsel. This is particu-
larly true in situations where the law and facts are highly com-
plex and technical, and where it may require not only a highly '

knowledgeable attorney,-but an attorney who has had the opportu-
nity to understand the myriad facts and circumstances at issue.
See, e o1, SEC v. Hiogghi, supra, 359 F.2d at 553 n.5 (" familiar-.

ity with a complicated corporate background would appear to be a
prerequisite for effective representation"). In fact, there may
only be one attorney in a particular situation who is really
familiar with the case.

In short, in the context of NRC investigations, the disqual-
ification of chosen counsel is a particularly harsh action,
because other attorneys, even if they are of outstanding caliber,
and even if they are familiar with nuclear regulatory matters,
often are not knowledgeable about the complex facts of an 01
case.2J/

The NRC's proposed rule, like the motion for disqualifica-
tion in Aetna,) appears " motivated more by a desire to fragmentizethe (witnesses than by any sensitivity to the ethical considera-
tions involved." 570 F.2d at 1201 n.7 The ethical rules con-

- -'- - r-acantation of clients with conflic+ inn in+arants.

are intended to protect the attorney's clients; "the Impact of
such multiple representation upon the plaintiffs is irrelevant."
'd. -"a tertical or practical advantage to an investigator of
- . . - . . _

16, it is beyond reason for the proponents of the rule to sug-
. .. ;r.e week, a witness can retain other counsel. While

tnis literally may be true, the issue is counsel of choice and
effective counsel, not just counsel.- And becoming knowledgeable
m - case usually-entails learning about the facts from a num-

t' b 5 t1 S
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! disqualifying an attorney who represents multiple witnesses sim-
i- ply is not a recognized basis for disqualification. As the Court
; of Appeals of New York explained,
i

An individual's right to an attorney of2-

| his choice is too important to be disre-
garded simply because the prosecutor's
or the investigator's: task.may be made,

| caster if he is allowed toidivide and
| conquer his perceived opposition.

| Matter of Abram_g, gypg , 465 N.E. 2d at 9;.get also. United States
; 1/. Diozzi, suora, 807 F.2d at 13-14 (Setting aside convictions
| for income-tax evasion because government improperly infringed

apon defendant's right to_ counsel of choice in order to gain a-'

; ;actical advantage).
4

! In summary, the aroposed rule is fundamentally flawed ;

because it unjustifia.aly impairs the APA-granted right to the '

j effective-assistance of counsel of. choice. I

IV. THE PROPOSED RULE ON SEQUESTRATION HAS;. ,

SIGNIFICANT OTHER COSTS
;

I There are three other costs, 'n addition-to--those alreadyi
enumerated, which the proposed rule imposes on those subject to

'

i 'i t . Those costs are-(1) a potentially adverse impact on public
'

health and safety, (2) economic consequences, and (3) loss of
morale.

'

B. Public Health and Safety
1

| A licensee, as well as other nuclear industry-participants,

| has an obligation to ensure that it makes every reasonable effort
to understand the facts and circumstances that have led-to facil--

ity incidents, possible communication problems affecting a
licensed facility _and other matters that might_have-an~ adverse
of the public. peratlon of a-facility and1the health-and-cafetyimpact on-the o

See Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit 1), LBP-82-56, 16 N.R.C. 281, 335 (1982);
get 8' Iso MetroDolitan-Edison Co. (Three Mile Island Nuclear Sta-
tion, Unit 1), ALAB-772, 19 N.R.C. 1193, 1208'(1984). -This is a
" legitimate interest," gig 53 Feb Eeg. at 45768, that:is not
addressed by.the proposed rule;-yet.the proposed rule would oper-'

ate in a manner designed to limit to the extent possible the dis-
closure of factual information to'a licensee.

-

! While there may be extreme cases where resort to such l
; it is not consistent with the statu -secrecy becomes necessary,icensees-and others for the NRC totory-responsibilities of l
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fashion a routine agency process that presumes that factual dis-
closure to licensees and other interested parties results in some
type of improper "outside influence" on the investigation.

In fact, it is logical to assume, and the courts have recog-
I nized, that the cooperative participation by an attorney repre-

senting targets of an investigation frequently facilitates the
fact-finding process. As the court stated in Csapo, "in many
cases it is likely that such (multiple) representation may facil-
itate and expedite the proceedings." 533 F.2d at 11-12.

In short, disclosure of investigative facts to a licensee
may facilitate the investigation; furthermore, the presumption'

that O! will not do so may impede the ability of a licensee and
others in the industry to fulfill their responsibilities.

B. Economic Loss

The proponents of the rule incorrectly assert that the pro-
posed sequestration rule is "not expected to have any economic |
impact on the NRC or its licensees." 53 Fed. Reg at 45768.
This conclusion is unrealistic. l

It is only common sense that the total cost of individual
representation of several witnesses will exceed the cost of joint i

representation. See, e.a., SEC v. Hiaashi, supra, 359 F.2d at
553 (cost may render corporate counsel the only affordable quali-
fled counsel; but a " rule which, except for a wealthy few, denies
effective counsel is not permitted by the Administrative Proce-
dure Act"); see also betna Casualty & Surety Co. v. United
States, supra, 570 F.2d at 1202; SEC v. Csapo, supra, 533 F.2d at
12. This cost is born by the witness or his employer.

In many states, a corporation is required to indemnify its
employees for legal expenses they incur begause of actions.they
took within the scope of their employment.42/ Where

22/ For example, under the indemnification provisions of
Delaware's corporations law, copied in twenty-eight states and
the Model Business Corporation Act of 1967, a Delaware corpora-
tion must reimburse an employee for all " expenses (including
attorneys' fees) actually and reasonably incurred" in connection
with an investigation, "[tlo the extent-that (the employee) has
been successful on the merits or otherwise in defense of" a pro-
ceeding. 8 Del. C. 5 145(c); see 2 J. Bishop, The Law of Corpo-
. rate Officers and Directors S 6.03 (Callaghan 1981 and 1986 sup-
plement). And "[i]n a criminal action, any result other than

1

(Continued Next Page)
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indemnification is not required by state law, it is permitted,ll/
and as a policy matter, a corporation might choose to pay such
legal fees, among other reasons, in order to preserve employee'

morale. In such circumstances, or if a witness is paying for an
attorney himself, the increased cost of individual representation
would either effect the individual witnesses or have a direct
economic impact on the individual's employer. The only way that
the proposed rule's finding of no economic impact would be true
is if the rule caused individuals to be unable to afford any
ecuncel -- a result that is not permitted by the APA. See SEC v._
!!!cashi, suora.

The economic advantages of multiple representation are rec-
. ognized by the Department of Justice in its Manual: "It is obvi-

ously in the interest of the government and the Department to'

provide representation" for government officers and employees
sued "in connection with the performance of their official

,

duties." Torts Branch Monograph: Representation Practice & Pro-
cedure, DOJ Manual, 4-15A.300(E)(1) (1984). When those suits
involve multiple defendants (as 80% do), and when a conflict of
interest between those defendants " persists beyond threshold
motions," the Department may employ private counsel to represent
the defendants. Jd. But it will then " group ( ) them into the
largest compatible groups possible to minimi'e the number of pri-
vate counsel needed."

In contrast to DOJ's approach, the NRC's proposed rule
ignores the interest of a corporation in providing legal repre-
sentation for its employees and ignores the costs to both the
employees and the corporation in providing individual repre-
sentation for each.

B. Loss of Morale

The inability of individuals who work in-the nuclear indus-
try to obtain the most qualified counsel possible in circum-,

stances when the individual is subject to a process that is not
'

only unfamiliar and bewildering, but frequently intimidating, is
a substantial cost of the proposed rule. As a matter of public

(Continued)

"mvic* ion must be considered success," so that indemnification
s required. Merritt-Chapman & Scott Corp. v. Wolfson, 321 A.2d
138, 141 (Del. Super. 1974); see also Stewart v. Continental Cop-
per & Steel Industries, Inc., 67 A.D.2d 293, 414 N.Y.S.2d 910,
~;f 1:* :tp': 1979).

' 21/ See, e.a., 8 Del. C. S 145(a).
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policy, this is a cost of which the NRC should be particularly i

concerned.

The nuclear industry needs the services of thi most capable
and honest individuals.

It must be clearly recognized that competent,
knowledgeable, dedicated people are the most
important factor in the safety equation.

Remarks by Chairman Lando W. Zech, Jr. , U.S. Nuclear Regulatory
Commission, at the 1988 INPO CEO CONFERENCE, Atlanta, Georgia,
Nov. 4, 1988. It is not difficult to deduce-that individuals who
do not feel that their rights are being considered, much less
protected, and yet who are subject to very serious personal sanc-
tions, up to and including criminal liability, for their profes-
sional conduct, will not have a great deal of incentive to sub-
ject themselves to the nuclear regulatory process. And those who
do choose to do so vill not do so with the best attitude about or
dedication to the process, nor vill their morale be high.

If this industry is to retain its-best performers, it must
minimize the burdens it places on its people, and respect the
rights and privileges of those individuals.

V. AN ALTERNATIVE RULE CAN PROMOTE PUBLIC
HEALTH AND SAFETY WITHOUT JEOPARDIZING
INDIVIDUAL RIGHTS

It is ironic that the proponents of the rule rely on a num-
ber of IRS cases to support their proposed usurpation of the
rights of witnesses. See ns. 12 & 13, supra. In fact, consider-
ation of the current guidance of the IRS provides an excellent
model for an NRC rule on the conduct of investigations that vould
ensure that the investigative process and the rights of individ-
uals are fully protected.

The Internal Revenue Services Manual ("IRM") providea that
the targets of IRS investigations have the right to be
accompanied by counsel and that third party witnesses should be
accorded the same right. See IRM 4022.41, MT 4000-181 (Feb. 23,
1981) (applicable to civil investigations by revenue agents); IRM
97871, Handbook for Special Agents S 343.6, MT 9781-18 (April 13,
1981) (applicable to criminal investigations-by Special Agents).
There are detailed provisions in the Manual on the matter of Dual
Representation. These provisions are designed to ensure the fol-
loving:

(1) that each of the individuals who is represented by an
attorney who represents other witnesses or targets .

| -33-
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expressly consents to such representation after full
disclosure of the dual or multiple representation;

(2) that "the mere existence" of dual representation which
may potentially adversely impact an investigation does
not provide a sufficient basis for the IRS seeking dis-
qualification;

(3) that efforts to disqualify a chosen attorney, which is
an " extreme remedy," will only be used "in extreme cir-
cumstances," such as "where an attorney has taken some
action to improperly or unlawfully impede or obstruct
the investigation";

(4) that " speculation that the objective of the investiga-
tion might be frustrated" is insufficient grounds upoc
which to seek disqualification, as is "the mere poten-
tial for obstruction";

(5) that "[t]here must be active obstruction by an attorney
before disqualification will be sought," such as
refusing to permit the witness to answer questions for
other than legitimate reasons, or disruptive behavior
by counsel;

(6) that even when the attorney obstructs the investiga-
tion, the proper remedy may be other available alterna-
tives short of-disqualificaticn, such as compelling the
witness to answer;

(7) that an investigator's role in the disqualification
process is simply to terminate the interview if he
determines he cannot proceed;

(8) that it is not within the discretion of the investiga-
tor to disqualify an attorney but, rather, the investi-
gator is required to seek IRS management's agreement
with his view; if management agrcc that extreme cir-
cumstances are present, a request i s made to IRS coun-
sel that it recommend to DOJ that DOJ seek judicial
enforcement of the IRS summons and exclusion of the
attorney; and

(9) that an investigator is expected to maintain a record
of the circumstances that led to his termination of an
interview because of concerns regarding dual repre-
sentation; the investigator is also expected to have a-
verbatim transcript of the interview, if possible, so
that the factual allegations concerning the attorney's.
conduct at the interview may be proven.
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These well-thought =out IRS provisions, which supersede the
cases ceferred to in the NRC rule, provide useful agency guidance
to investigators on thent conduct during an Investigation. The
legal utandards and polacies reflected in the IRS guidance is not
reflected in the NBC's proposed rule on sequestration, In ibet,
the presumptions contained in the OI rule.are virtually in all
respects the opposite from the presumptions reflected in the IRS-
guidance.

Sound guidance on witness' rights during investigations
..- lu;111 Late the OI process. If the NRC is interested in

pursuing such guidance, the IRS's internal procedures provide an
excellent model.

VI. CONCLUSION

There are certain values that permeate our system of law.
Among those values are the following,

(1) the right to a fair legal outcome or " justice";

(2) the right to an objective decisionmaker;

(3) the value of the adversarial function and activity
of participants in American legal processes,
including the activity of investigators;

(4) the abhorrence of secrecy in legal processes,
absent compelling need and substantial safeguards;

(5) the right to counsel in most' circumstances,
including administrative proceedings where the
witness appears by subpoena; and

(6) the right to counsel of choice, which a court vill
respect absent exceptional circumstances,

i
. * ' ' '; ''a*e are other values sewn into the feb-ic of our

leoal system, such as the presumption of innocence of the accused
until he is proven guilty, among others. But the set of values
-*4~9x*ad above are among the fundamental tenets of the Ameri-

can system of Justice.;

! ine proposed rule on sequestration appears to have been cre-
..;;' vacuum, without regard to either the. applicable

cecisions of the courts, the fundamental values that are
reflected in the American system of law, or other important con-i

e^ -* var of public policy. It is a flawed proposal and should
| :.
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! Mr. Samuel J. Chilk

%creta ry
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

ATTNt Docketing and Service Branch
,

RE: Proposed Rula - Sequestration of Witnesses
Interviewed Under Subpoena
53 Fed. Reg. 45768 - 45771 (November 14, 1988)
Egquest For Cor.tments

Dear Mr. Chilk

The enclosed comments are submitted on behalf of the Nuclear
Management and Resources Council, Inc. ("NUMARC") to the proposed
rule of the U.S. Nuclear Regulatory Commission ("NRC" or
" Commission") entitled " Sequestration of Witnesses Interviewed
Under Subpoena," published on November 14, 1988.

NUMARC is the organization of the nuclear power industry
that is responsible for coordinating the combined efforts of all
utilitico licensed by the NRC to construct or operato nuclear
power plants, and of other nuclear. industry organizations, in all
matters involving generic regulatory policy issues and on the

i vamoletory aspects of generic operational and technical issues
I attecting the nuclear power industry. Every utility responsible

tor constructing or operating a commercial nuclear power plant is
a member of NUMARC. In addition, NUMARC's members include major
u.u. m w enyineering firma and all of the major nuclear steam
.m17 cyctem vendors.

| "'"7 RC strongly opposes the proposed rule and recommends its
.m.:aato withdrawal.

f.iutt, the proposed rule is not needed. Although the
Cludes to " confusion that has arison regarding who can

..L.end investigative interviews," asids from vague references
cuch ac "in coveral instances" and "in.three recent cases," there
19 nothing to suggest that a generic rule is warranted, much less

W,. .
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Mr. Samuel J. Chilk
Pebruary 9, 1989
Page 2

one of this sweep and import. The proposod rule is in direct
opposition to the recommendations of the Advisory Committee for
Review of Investigation Policy on Rights of Licensee Employees
under Investigation, established by the Commission in 1983 to
address specific matters including, inter alia, the right of a
subpoenaed witness to choice of counsel. Moreover, the notice of
proposed rulemaking does not even refer to the existence of the
Advisory Committee or address in any way the Advisory Committee's
findings and recommendations.

second, the proposed rule evidences a fundamental,

misunderstanding of legal principles associated with the
paramount right of a subpoenaed witness to be represcated by his
or her chosen counsel. This right has been established by the
Congress in the Administrative Procedure Act, has been enforced
by judicial decisions construing the Act, and is supported by
constitutional principles of due process, as well as the Sixth
Amendment. NUMARC does not maintain that this right to counsel
of choice is necessarily an absolute right. However, the law
permits federal agencies to limit a witness's fundamental right
to counsel of choice only when specific concrete evidence exists
showing that chosen counsel will impede the agency investigation.
The proposed rule is flawed under this standard because it would
allow NRC investigators to abrogate a witness's right to chosen
counsel without first demonstrating that such evidence is
present.

Third, if a rule affecting the rights of a subpoenaed
witness is to be promulgated, such a rule must contain certain
basic provisions protective of those rights. At a minimum, such
a rule must include the following provisione:

o recognition of the principle that clients
have the right to conecnt to an
attorney's representation of conflicting-
interests;

o the NRC will seek to disqualify chosen
counsel only in " extreme circumstances"
(123., when an attorney impedes or
obstructs an investigation);

o disqualification will be sought by
requesting the Department of Justice to
seek a court order;

1

!

. -



. _ . _ . _ . _ . . _ _ _ . . _ _ _ _ . . ._-. _ _ . _ . . . . . . _ . . _ _ . _ - ._ _ . _

!

Mr. Samuel J. Chilk
February 9, 1989
Page 3

,

o the express recognition that more
speculation that the attorney might

a frustrate the objective of the
investigation is an insufficient ground
to disqualify.an attorney; and L

o the investigator will make a record
(including a verbatim transcript of the
interview, if possible) of the basis for
the allegation concerning the attorney's.
improper obstruction of the,

investigation.

A commendable example of guidance in-this area is set'forth
in the Internal Revenue Service Manual Handbook provisions on
witness representation in investigations.

The proposed rule ist neither justified nor justifiable and
should-be withdrawn. We would be pleased to discuss our comments
further with the Commission or appropriate NRC staff personnel.

Sincerely,

I/ Y. .|4c l '

j J F. Colvin

F.nclosure

cc Chairman Lando W. Zech
Commissioner Thomas M. Roberts
Commissioner Kenneth M. Carr
Commissioner Kenneth C. Rogers
Commissioner James R. Curtiss

1
i
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Enclosure to
NUMARC February 9, 1989
Letter to Samuel J. Chilk

NUMARC COMMENTS

NRC Proposed Rule -- Sequestration of Witnesses
Interviewed Under Subpoena

53 Fed. Reg. 45768 (November 14, 1988) t

1. IntrodMEX19D
|

As the title of the subject notice indicates, the proposed
rule pertains to the sequestration (separation from each other)

,

of witnesses interviewed under subpoena. Howevor, neither the
{title nor the Summary portion of the notice suggest the primary

impact of the proposed rule, which is to significantly limit the
right of a subpoenaed witness to be accompanied, and advised by '

counsel of his or her choica.

Specifically, the proposed rule provides that the NRC
official conducting the investigation may exclude counsel from an '

interview if the official determines that a " reasonable basis
exists to believe that the investigation may be obstructed,
impeded or imparied (sic), either directly or indirectly by an
attorney's representation of more than one witness or by an
attorney's representation of a witness and the employing entity
of the witness." 53 Fed. Reg. at 45770, col. 3 (5 19.18(b)).
This provision of the proposed rule grants to the NRC
investigator virtually unbridled discretion to determine whether

1

an attorney chosen by the witness may represent the witness in
the interview. Attempts by NRC investigators to implement the

;proposed rule will undoubtedly result in a host of subpoena
onforcement proceedings in which the NRC, in the vast majority of
such cases, will not prevail.

NUMARC believen that the Commission's proposed rule could
lead to arbitrary disqualification of counsel chosen by a witness
in a cetting where substantial individual rights are at stake and
the witness's right to counsel of choice is crucial. This right
has been established by the Congress in the Administrative
Procedure Act, has been enforced by judicial decisions construing
that Act, and is supported by constitutional principles of due
process, as well as the Sixth Amendment.

e
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The detailed comments that follow are, in summary

o The proposed rule represents a serious
infringement on the right of a subpoenaed
witness to choose his or her counsel
(Section II).

o The Courts have restricted efforts by
administrative agencies to exclude, on

'

conflict of-interest grounds, counsel
chosen by a subpoenaed witness (Section
III). '

o The proposed rule cannot bo justified by
the Commission's asserted concerns with
dual representation (Section IV).

,

o The proposed rule cannot be justified by
the Commission's responsibility for
public health and safety (Section V).

o The proposed rule is otherwise inherently
defective (Section VI).

In short, NUMARC opposes this rulemaking proceeding and
strongly recommends its termination.

II. The Proposed Rule Represents A Serious Infringement
on The Right of a Subpoenaed Witness,

| To chocse His or Her Counsel
A. The Proposed Rule Violates 5 6(a)

of the Administrative Ptgcedure Act

The propos
investigations.gd rule would operate in the setting of NRCThe Commission created the NRC's Office of
Investigation ("OI") in 1982 to assist in implementing its
statutory authority. Under the Atomic Energy Act of 1954, as ~

amended, the NRC has the authority to conduct such investigations
as it may deem necessary and proper to assist it in determiningi

1/ NUMARC assumes that the-proposed rule would of course not
apply to NRC inspections; however, the notice is ambiguous on
this point. Comoare 53 Fed. Reg. 45768, col. 1 (Summary)
(" investigations and inspections") with 53 Fed. Reg. 45770,
col. 3 (55 19.3, 19.18) (" investigations"). If thic
assumption is incorrect, the Commission is requested to
promptly advise NUMARC and other commenters to this effect
and to provide an opportunity to file supplemental comments.

|
|

|

, _ _
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whether enforcement or other regulatory action is required-under
the Act, or any regulations, licenses, or orders-issued
thereunder. - Eg2 Chapter _0119 of the-NRC Manual, entitled
" Organization and Functions - Office of Investigations,"-
February 23, 1986. Egg also, 53 Fed. Reg. 50317, 50318 (December

.

14, 1988) (Memorandum of Understanding Between the.NRC and the
DOJ).

:

'

During' an NRC investigation, itidividuals employed by. a
licensee (whether management =or non-management-personnel) may be
requested to meet with a field invastigator. Indeed, the1 persons
interviewed may be the very target of the investination. If.an i
individual . declines to be interviewed voluntarily. the'NRC may-
issue a subpoena: setting:forth terms of compulsory attendance.
42 U.S.C. $ 2201(c). An NRC subpoena is not self-enforcing; the
subpoena does not become legally enforceable until an order is

,- issued by a federal district court requiring the subpoena
recipient to comply. ~42 U,S.C. 9 2281.- Although NRC
investigations have not always been conducted utilizing such
legal process,2 the rare issuance of a subpoena triggers the?
"right tg_ counsel" provisions of the Administrative Procedure-Act
("APA")

Section 6(a) of the APAfexplicitly affords individuals-
compelled to submit to agency inquiry under subpoena the right to
be accompanied, represented 1and advised by counsel, ylg.:

A person compelled to appear in person
before an agency or representative
thereof is entitled to be accompanied,
represented, and advised by counsel'or,
if permitted by the agency, by other
qualified representative.

5 U.S.C. $ 555(b).4
4

2/ S_e_g Earl J. Silbert, si 31., " Report of the. Advisory
Committee for Review of the Investigation Policy on Rights of
Licensee Employees Under Investigation," (hereinafter "The
Silbert Committee Report") submitted- to the -1UU0 September 13,
1983, at 11. The Silbert Committee-was created by the NRC in

t 1983 to advise the Commission on ;..atters including the right
of a subpoenaed witness to counsel of choice.- The findings
of the Silbert Committee will be further discussed below.

1/ Section 181 of the Atomic Energy Act of 1954 as amended
(42 U.S.C 5 2231), makes the provisions of the APA directly
applicable to "all agency. action."

, A/ The proper.ed rule distinguishes witnesses who are "a member
b of the employer's corporate control group" from those who are

(Footnote 4 continued on next page.)

_ _ , _ _ _ _ _ _ _ . _ _ _ _ _ _ _ - . _ -_.--
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As used in 5 6(a), the term "right to' counsel" has been
construed to mean-counsel of one's choice. Backer v.
Commissioner of Internal Revenue, 275 F.2d 141, 144-(10th Cir.
1960); Securities and Exchance Commission v. Hiaashi,
359 F.2d 550, 553. (9th Cir.1966) ; Securities and Exchance
Commission v.-Csaco, 533 F.2d17,=11 (D.C. Cir. 1976); great' Lakes
Ep_Lew Corp. v. NLRB, 409 F.2d 375, 381-(7th Cir. 1969); Kentucky
**; i',*s, Ca0 Co. v. Penn. P.U.C., 837_F.2d 600, 618 |(3d Cir._

reh'a and reh'a en banc denied (February 16, 1988). - The1658),
applicability of 5 6(a) of the APA extends'to all types of NRC
"vnenedingn, including OI investigations._ Sen Csano, 533 F.2d at
10 ("(5'6(a)) provides that any person summoned,to appear before
a federal agency is entitled to the assistance of counsel.");
Hiaashi, 359 F.?$ at 551- ("(5 6(a)) grants the right to counsel
to any witness saipvenaed to appear before' any Federal ager,cy") .5

,

Furthermore, the right to counsel-is phrased in 5 6(a) in
" unequivocal terms", Csano, ibid. and "without anyElimitation",
Backer, 275 F.2d at 143.

The Supplementary Information attempts to overcome these
precedents by citing three relatively old district court cases in
support of its proposition that'"a witnesses'-attorney (may be
excluded) from an investigative interview where tlua attorney also
represented the person under investigation". 53 Fed. Reg. at'
45769. E23 United States v. Steel, 238 F.Supp. 575 (S.D. N.Y.
1965); Torras v. Strad! ev, 103 F.Supp. 737 ' (N. D. - Ga. 1952) ; - i

United States v. Smith, 87- F.Supp. 293 (D. Conn. 1949). An .

I

examination of these-cases reveals that they do not support the

(Footnote 4 continued from previous page.),

| .iu L . 53 Fed. Reg.-at 45768, col. 3. However, neither the
-

supplementary Information nor the specific proposed revisions
to 10 C.F.R. Part 19 clarify the term " control group" or
anniv-tha term in any-manner. In any event, the status of.a
witness within the corporate organization is-no basis for
disqualification of counsel; $ 6(a) of the AFA is clearly not
limited to individuals within a " control group"..

1.2 nlso, S. Doc. No. 24; 88th Congress, 1st Session 229
(1003) ("It thus appears that section 6(a) in-fixing the

to counsel, abandoned the-distinction that had earlier
i

ccon commonly drawn between trial-type and investigatory
'

proceedings. ") ; S. Doc. No. 248, 79th Congress, 2d Session
266-67 (1946) ("The section [6(a)) is a statement of

' ;tery and mandatory right of interested persons to appear
themselves or through or with counsel before any agency in
connection with any function,- matter, or process whether
formal, informal, public or private.")

9
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proposed rule, and the more recent U.S. Court of Appeals
decisions cited abgve demonstrate that the Staff's reliance on-
them is misplaced.

In United States v.-Smith, a 1949 case, the court _
specifically found that "no harm seems likely from such a
situation-(L_g.,._ dual representation) in this case". 87'F.Supp.
at 294. :This finding does not comport with the " concretes

,.

evidence" test subsequently developed-in Csapo, where it was-held
that dual representation was appropriate-since there was no
"' concrete evidence' that (a_ specific attorney's) presence _would-
obstruct or_ impede (an) investigation". 533 F.2d at 11..
Moreover, the Smith de''sion, precluding counsel of choice, _was-
based on the "possibilityJof prejudice". 871F.Supp._at 294.
Such a basis is inconsistent-with;Csano's holding that-
" speculation is insufficient" to preclude counsel of choice. 533

,

F.2d at'll. Lastly,_ and most importantly, the'Fifth Circuit's
decision in Backer 1 reversed the. trial. court which had relied upon-

Smith.

The basis for the decision in-Torras v. Stradlev, another-

old case, is notLthe one advanced in the Supplementary ~ The courtInformation, and accordingly, Torras is not of moment.
excluded counsel because of.his tactics ("Indeed, in the instant
case, the Government's agents have been put to.much delay,_

f/ The proposed | rule recognizes some of _ the referenced United -
States Appellate Court decisions. -gen 53 Fed. Reg.-at 45769,
col. 2, which cites Backer, Hiaashi and Csano. However, the
Commission attempts to circumvent _ Backer by stating that it
"did not decide whether that right:(i.e.,-the right to
counsel of choice) could_be limited or otherwise_ qualified
through formal ru.lamaking procedures". 131 . Backer did not
decide this quest on because the question.was not before it.
With respect to p_s_aps and 'liLgishi, .-the NRC states, and we
acknowledge, that both courts." indicated that there could be-
circumstances where an attorney could1be barred from the
-interview, although it could not be done under the facts of L

these cases." '53 Fed. Reg. at-45769, col. 2.- However, for
the reasons contained in these comments, it is our position

i that the right to counsel of choice is both a significant
'

statutory and constitutional right-thatf s best left toi

judicial, as opposed to. regulatory, determination.
Furthermore, the proposed rule does_not provide any specific
guidance;or test to determine when the exclusion of counsel
is appropriate, but places this decision within the

| discretion of the investigator. In effect, the investigator
'

is given the power to abrogate the statutory right to counsel

|- at his convenience. Such a result cannot be supported.
i

1

- -
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trouble and expense by the actions of the-taxpayer's attorney.").-
103 F.Supp. at 738-39.- This point is underscored by the
subsequent 10th Circuit decision in Backer'which states: -j

Nor do we have a case in which the
Commissioner is complaining to a trial ;

court that counsel is in fact obstructing i-

the orderly inquiry process by improper
conduct or tactics. Cf. Torras v.

-

Stradlev, D. C. Ga.e 103 F.Supp. 737.

275 F.2d at 144.7

In United-States v. Steel the court excluded-the company 4

counsel as a matter of law holding that
'

(I)n-tax investigations it has been held

to be no violation of Section-6(a) of theAdministrative Procedure Act to' require
that a third party witness select as
counsel some one other than counsel for
the taxpayer.

238 F.Supp. at 578. Smith and Torras.are cited as the sole-
authority.- Neither Smith nor Torras support-this holding.
Neither Smith nor Torras excluded counsel as a matter of law as
did the court in Steelt rather, both the; Smith and-Torras courts
made factual inquiries-(as noted, the proposed rule does not-
provide for such inquiry). In addition,-Steel recognized the
contrary precedent of the 5th Circuit's decision Backer,
238 F.Supp. at 578.

In short, in view of Backer and other later Court of
Appeals' cases on this point, the Etan1, Torras and Smith
district court cases are simply no longer good. law.
B. Substantial Individual Rights Are At Stake

Durina An NRC Investication

Substantial individual rights are at stake during an NRC-
investigation. NRC investigations are closely coordinated with-

the Justice Department, and may lead to criminal indictments. '

7/ Furthermore, it appears that the Torras court was influenced
by the IRS statute which required that investigations "be-

conducted secretly and confidential". 103 F.Supp. at 739.
No such statutory requirement is involved in the instant
proposed rulemaking,

i
_ _ _ _ _ _ _ _ _ _ _ . - _ _ _ _ _ - - - _ - - - - - l
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Egg aenerally, 53 Fed. Reg. 50317 (December-14, 1988)'(Memorandum
of Understanding Between the NRC and the DOJ) ("(S]uspected ;

-criminal violations * * * may be identified during the course of
NRC investigations and referred ~to DOJ for prosecutive
determination." Ibid.) ("When a matter arises-in which the NRC
concludes that. regulatory action is necessary,to protect the
public health and safety, or.that it is necessary to-propose a
civil penalty, and the Director, Office,of, Enforcement-(OE),.has'

been informed by the Director, OI,:that there is:a reasonable
suspicion that a criminal violation:has occurred,-the. Director of
OE will promptly notify the DOJ of such matter, notwithstanding
the' fact that,an investigation has not yet been completed by7
NRC." Id. at 50319.).

It is therefore clear tht a eliminary investigation.
~

conducted by NRC's Office =of It .igation-could be merely one,

part of a continued procedural sequence culminating in criminal
prosecution by the Justice Department. Indeed, the record
compiled during an NRC investigatory interview may constitute
evidence later relied upon at a criminal trial, agg United States
v. Preslev, 487 F.2d 163 (5th Cir. 1973). If convicted of
violating the Atomic Energy Act, individuals -can be imprisoned
and. required to pay large. fines. 42-U.S.C. SS 2272 st gag. !

The intention.of the NRC to use the results'of its
sinvestigations _for criminal purposes was underscored in

statements made to the Commission in 1983 by George-H. Messenger,
then Acting Director, office of Inspector and. Auditor, in SECY-
83-497 entitled, "NRC. Conduct of Civil Versus: Criminal
Investigations," y_ig.:

In most cases, an_OI investigation,
conducted for civil purposes, should be
as thorough as it would-be had it been
done~for criminal purposes. In those
"acan'there is no rearon to argue-cycr
whether the NRC is conducting a civil or

| a criminal investigation; the NRC is
conductina an investication for civil,

| ourposes, the results of which can also
be used for criminal ourcoses.

Id. at 4 (cmphasis supplied).

In view of this dual nature of NRC investigations conducted -

for civil / criminal purposes',-the constitutional implications of
A p.iving subpoenaed witnesses of the right to counsel should not

. . - _ _ . _ _ .
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lightly be dismissed.8 The Supreme Court recently noted that the
Sixth Amendment establishes a " presumption" in favor of counsel
of choice. Wheat v. t!nated States, U.S. 56 U.S.L.W.,

4341, 4444 (May 24, 1988).

The Supreme Court has also held that constitutional due
process rights, including the right to counsel, do apply when an
agency investigation is for the purpose of uncovering criminal
violations and the information obtained might indicate individual
guilt of a crime. Ege Mathis v. United States, 391 U.S. 1 (1968)(the Fifth Amendment requires that in a tax invt.tigation a
taxpayer in custody in a_ matter wholly unrelated to taxes is -
entitled to be informed as to his right to counsel, since such
investigations may result in criminal prosecutions).

The Fifth Amendment protection is not strictly limited toi

criminal cases. The D.C. Circuit elaborated on this very point
in Csano, suora, ruling that the agency (SEC) bears a heavy
burden when attempting to veto the witness's choice of coensel,
y11.:

Since any statement made by Csapo during
the course of his_ questioning may later
be referred to the Department of Justice
for future consideration of a grand jury
and prosecution on criminal charges,
Csapo's choice of counsel to accompany
and advise him during his SEC interview
is obviously a crucial one. That choice
should not needlessly or lightly be
disturbed . . . .

533 F.2d at 12. Other circuits have reached similar results.

H/ The sequestration of witnesses provision of the proposed rule
($ 19.18(a)) would bar discussions among interviewees,
apparently in contravention of First Amendment provisions of
freedom of speech and freedom of association. Egg e.g.,
Kentucky West Va. Gas Co., 837 F.2d at 617-18 (noting
arguments presented to the district court but not reached on
appeal).

2/ See e.a., EnDtucky West Va. Gas Co., 837 F.2d at 618, wherein
the court, in this civil case, stated "(W)here the right to
counsel exists, the due process clause of the Fifth Amendment
does provide some protection for the decision to select a
particular attorney".

(

_ _ _ _ _ _
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| C. The Proposed Rule Ignores the Recommendations
| of-the NRC's Own Advisory Committee

|

| The Commission's own advisory committee on the issue
previously rejected the basic tenets of the proposed rule. Eta!

gunta, n.2. Former Chairman palladino in an April 11, 1983
letter to Earl J. Silbert, Esq., the Chairman of the " Advisory
Committee for Review of Investigation Policy.On Rights of
Licensco Employees," (a committee of legal experts created by the
NRC on February 25, 1983), instructed the Silbert Committee to-
consider the following question (" Question 2"):

May, and, if so, should the Commission
limit an interviewee's choice of counsel
by excluding from the interview any
Ottorney who also represents the entity
boing investigated?

After extensive consideration, including review of many of
the same judicial authorities cited earlier in these comments,
the Silbert Committee concluded that a blanket rule excluding any
attorney who also represents the entity being investigated "would
not be sustained by the courts." The Silbert Committee Report at
14. The Silbert Committee added:

We are accordingly of the view that it
would be appropriate to enter or seek an
order of exclusion only where (a) a
witness has been ordered to testify, and
(b) there is' concrete evidence that the
chosen representative of that witness is
in such a position that his participation
as counsel would seriously prejudice the
investigation.

Id. at 16.

Nothing in the Supplementary Information explains the
conspicuous disregard for the findings and conclusions from these
legal experts of the Commission's own choosing. Instead, the
proposed rule establishes an extremely low-standard, falling far
short of requiring " concrete evidence" that participation by the
chosen represeggative-wculd seriously prejudice the
investigation.

~

aff Some aspects of the Silbert Committee Report were criticized
in a letter dated February 16, 1984 by Mr. Stephen S. Trott,
then Assistant Attorney General in the Criminal Division of
the Department of Justice, to then NRC Chairman Palladino.

(Footnote 10 continued on next page.)
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In sum, the proposed rule clearly _ represents an infringement-
violative of the protections afforded a subpoenaed witness under
5 6(a) of the APA, as well as constitutional guarantees. It is
axiomatic that an agency cannot act in excess of the authority.
which it has been granted by Congress, nor is it free to ignore

istatutory restrictions, such as APA $ 6(a), which apply to the
exercise of such authority. The proposed rule defies the clear-
mandate of Congress, the APA, the weight'of judicial decisions,
--d 'he recommendations of the Commission's own advisory
committcc. The proposed rule should accordingly be withdrawn.yy

TII. The Courts'Have Restricted-Efforts by Administrative
Agencies to Exclude, on Conflict of Interest Grounds,
Counsel Chosen By A Subpoenaed Witness

The tenor of the proposed rule _ suggests a nar ag exclusion
'

of counsel simply on the-basis of dual, representation or other
alleged conflict of-interest grounds _ Judicial-precedent is
clear that a greater showing is required. The courts have held-
repeatedly that the mere fact that a-lawyer'is representing One
subpoenaed witness does not constitute sufficient ground to
prevent him or her from representing other witnesses. An across-

4
(Footnote 10 continued from previous'page.)

Mr. Trott concluded that even a mere " possibility of a
-

:conflict of interest" can warrant disqualification. . Trott
Letter at 7. However, Mr. Trott's views obviously reflect
the criminal context with which he is-familiar, and not the
context of' administrative regulation.and. oversight-of utility
companies _and their employees who are responsible'for the
construction and operation of nuclear power _ plants. The
1ctter fails to cite or discuss any of the especially
relevant authority referred.to above, including?S 6(a) of the
APA and the leading and on-point decisions construing the
connarable SEC sequestration rule. Even so, Mr. Trott's
letter does not constitute support for the proposed rule. It
emphasizes'that the Commission itself has no power to exclude
an attorney.but can only seek a court order to that effect.
thu - lutter, therefore, raerely advises the :Conmission not to
~Mpt a policy which, in advance, would limit the
circumstances under which it might seek a court-order barring

-rtorney. Trott Letter at'4.

-Jlf The Supreme Court has stated that the APA was " framed against
background of rapid expansion of the administrative processn

chech upon administrators whose zeal might otherwise
havo carried them to excesses'not contemplated in legislation
creating.their offices." United States v. Morton Salt Co.,
338 U.S. 632, 644 (1950).

_ _ _ - _____ _ _ _ _ _ _ _ _ - -
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the-board limitation placed upon the right of.a subpoenaed
witness to choose his-or her counsel.cannot be enforced.

In an SEC proceeding investigating a corporation-for-alleged-
security law violations, the SEC invoked its. sequestration-rule
in an attempt to prevent the-corporation's attorney from
representing the director of the corporation who was subpoenaed
to testify in an investigative hearing. Securities and'Exchance-
Commission v. Hiqashi, 359'F.2d 550 (9th Cir. 1966). The SEC had i

contended, similar to many_of the contentions advanced by the NRC 1

in support of_the proposed rule, that the exclusion of the i

attorney _from the SEC interview was varranted1because (1).

violation of securities laws are often difficult to detect and
require extensive investigation, (2) it may.be necessary to

-determine whether. individuals are acting in concert, (3)
investigations are frequently sought to be frustrated by
noncooperation and even subornation of perjury, and (4) the
purpose of. sequestration could be defeated by an attorney
advising witnesses of the testimony which-had been given by other
witnesses. Id. at 552.

Despite the SEC's allegations, the court enforced the SEC
subpoena only on the condition that the director be allowed to be
accompanied by the corporation's lawyers. The court ' based :its-

decision on the' statutory right to counsel' provision, APA 5-6(a),
obcerving that the attempted-exclusion was improper because the
witness was a director of the corporation with-which he has
common' interests and for the actions of which he may:be held
responsible. The court concluded that to sequester corporate
counsel is to deprive-the witness of_the-services _of the--attorney
most familiar as to the source of his potential vulnerability; in
essence, depriving the witness of effective counsel, via.:

This invocation of the rule exceeds the- i

bounds and purposes of sequestration. It
strikes not only at others who vnuld_uso
the witness' right_to counsel for their
own purposes; it strikes at the-witness
himself.

Id. at 553.
.

The magnitude'of an agency's-burden to go beyond mere
appearances was underscored in Securities and Exchance Commission
v. Csano, 533 F.2d 7 (D.C. Cir.-1976). In that case, the SEC was
conducting a formal investigation to, determine whether insider
trading _ violations had occurred in connection with a bankrupt
corporation._ Id. at 8. The corporation's vice-president, Mr.
-Csapo, was subpoenaed to be questioned by the SEC staff, but the
SEC insisted that Csapo-could not be' accompanied by his chosen

_ _ - - - _ _ - _ _ _ _ _ _ _ _
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attorneys, who were now also representing-eight other witnesses
in_the investigation. Id. at_8-9. .The SEC sought enforcement of- |the subpoena in U. S. District Court,_ arguing that the risk that '

subsequent witnesses' testimony would be tailored (consciously or
;. unconsciously) to conform to or explain earlier testimony

justified exclusion of Csapo's attorneys, particularly in light i

of the fact that they also represented three former company-
officers who were the principal targets-of the investigation.
1B1. at 9. Additionally, the SEC argued that inferences from'
evidence acquired through depositions suggested that the
principal. targets of the investigation had pressured the other
witnesses to accept representation by-the-lawyers-representing
Csapo so that the witnesses could present a " common front"
against the SEC. Id. at 9-10.-;The district' court refused to-
enforce the subpoena to exclude Csapo's chosen attorneys because
the SEC had failed to produce any " concrete evidence" of

' misconduct such as would_be necessary to override the rightt of a
witness under the S 6(a) of the1APA to be represented by-counsel.
of_his choice. Ege Id. at 8, 10.

On the SEC's appeal to_the D. C. Circuit, the refusal to
disqualify or sequester Csapo's counsel was affirmed. Id._at-8.
The court explained its position-respecting dual representation
as follows:.

We do not minimize the dangers
inherent in_ counsel representing multiple
clients in a single proceeding. It is at
least plausible that as matters develop
the best interests of Csapo may prove to~

be antagonistic to.those of (the
-principal targets of the investigation).
That decision, however, belonas to
neither the district court nor the
Commission. The SEC properly fulfilled
its duty by informing those'who-came
before it whether their lawyer _had
appeared on behalf of others and, if so,
the possible conflicts which might arise.
The choice must then be made by the
witness after a full and frank disclosure
by his attorney of the attendant risks.
See ABA Code of Professional
-Responsibility, Disciplinary Rule
5-105(C) . . .- .

The SEC would negate Csapo's_ informed
and voluntary decision on the ground-that
"the objective of the investigation miaht
be frustrated if (Csapo's attorneys)

|
_ _ _ _ _ _ _ _ _ _ _ _ - - _ _ J



4 c. o.w . - a 4 ..a.., ss.- s. .m . 4 .m---_,, a

;

- >

-

- 13 -

. . . were permitted access to the
testimony of any further witnesses."
(Emphasis added.)- We hold that such
2 peculation is insufficient. The' mere.

i fact that a witness' counsel also
represents others who has been or are
later to.be questioned, is-no basis-
whatsoever-for co.icluding that presence
of such counsel would obstruct the
investigation.

,

,

I Id. (emphasis added except where denoted as original).

In sum, it is clear from an examination of-the holdings ofz
these cases that a witness's right to counsel of choice is
virtually inviolate. .To be sure, particular circumstances might

4

justify the exclusion-of a particular counsel on the basis of
concrete evidence that the attorney is actually obstructing the
investigation; but such a determination requires objective facts-
rather than mere suspicion and speculation.J The proposed rule
does not afford the protection thgg statutory provisions and
judicial interpretations require.

,

IV. The Proposed Rule Cannot-Be Justified,By The
Commission's-Asserted Concerns With Dual ReDresentation-

:

The Supplementary _Information discusses at some length the
numerous' concerns pertaining to cases.where " dual representation"

. is an issue. The proposal states that " dual representation
i should be-prevented wherever circumstances require this." 53

Fed. Reg. at 45769, cols. 2-3. The concerns in this regard focus'

primarily on the situation "(w)here the person'being interviewed
chcococ to be represented by counsel for'the licensee or
applicant " Id.,. col. 1. -Such concerns with dual. . . .

representation are evidently.the predominant justification for
' the proposed rule's 5'19.18(b), which would permit an=NRC

investigator to summarilE3 exclude the counsel of choice from the
interview of the client

12/ Csano and Hiaashi arose as appellate review of district court
subpoena enforcement proceedings. In both cases, the
district. court' order enforcing the subpoena was conditioned
upon the prospective witness's right to be accompanied lar
counsel-of choice. The issue of the underlying legality of
the SEC's rule was not before the courts. Indeed, we are
inferred that the SEC has refrained from using_its rule.

12/ Mention is also made of siturtions where independent counsel
represents multiple witnesses; however, the sparse treatment

(Footnote 13 continued on next page.)
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For the reasons that follow, the specific concerns
pertaining to dual representation described in the notice
accompanying the proposed rule are misplaced and, accordingly,
constitute an unjustifiable basis for this rulemaking.

1 The Commission is concerned with the
" inherent potential that (the) multiple
representation could impair or impede the
Commission's investigation."
53 Fed. Rea. at 45769.

The issue of multiple representation of clients has been
previously addressed by the American Bar Association, which has
promulgated disciplinary rules and canons of ethics to protect
clients from potential conflicts of interest in such situations.
Egg ABA Model Code DR 5-105 (1c 30) ; ABA Model Rules, Rule 1.7,

(1984). In NRC practice for example, one looks to the Code of
Ethics enacted in the jurisdiction (s) in which the lawyer is
admitted to practice to resolve ethical questions. H_ouston
Lightina & Power Co., (South Texas Project, Units 1 and 2), LBP-
85-19, 21 NRC 1707, 1717 (1985).

Professional codes of ethics recognize and address the
responsibility of attorneys to be alert for potential conflicts,
and to advise clients of the possibility of conflicts in multiple
representation situations. See e.a., In re Special Grand Jury,
480 F. Supp. 174 (E.D. Wis. 1979) (multiple representation ~ issues
addressed by ethical codes and the courts). In some situations,
conflicts of interest may require an attorney to withdraw, and in
other situations the clients may (after full and frank
disclosure) elect to accept the possibility of such conflicts.
In cases whare multiple representation is ethically permitted, it
is the choice o the client whether to accept multiple
representation {4

|

(Footnote 13 continued from previous page.)'

in the supplementary Information suggests that this issue is
of secondary concern to the NRC. Comnare 53 Fed. Reg, at
45769, col. 1 (line 11, 21 agg.) with 53 Fed. Reg. at 45770,
col. 3 (5 19.18(b), line 9, at sea.).

|

To be clear, NUMARC's concerns and these comments extend to
both aspects of the proposed rule.

,

|

| 14/ Clearly, a witness must waive his or her right to counsel
| free from conflicts of interest; only where such waiver

cennot be made knowingly and intelligently would'

disqualification be justified. Ege In the Matter of the
Grand Jury Empaneled January 21, 1975, 536 F.2d 1009 (3d.

| Cir. 1976).
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The proposed rule, however, incorrectly provides the right
to exclude counsel to an NRC official based on his/her unilateraldetermination that a potential conflict of interest might exist.
This seriously misconstrues the responsibility of the agency, and
the ethical framework within which attorneys are required to
operate. Pertinent court decisions make it clear that the choice
of counsel is for the individual, not for the agency. Eng Backer
275 F.2d 141; Csano, 533 F.2d 7; Hiaashi, 359 F.2d 550,

2 The Commission asserts that dual
~

representation "could permit the subject
of the investigation to learn, through
counsel, the direction and scope of the
investigation" which could enable the
subject to "take steps to structure the
flow of information to the NRC or,

otherwise impede the investigation."
53. Fed. Rec. 4 Q2,5jiLe

This assertion is unfounded in several respects. First,
even if separate counsel is required for each witness, the
attorneys could freely participate in joint defense agreements in
order to provide the best possible representation for their
clients. To maintain otherwise would amount to a direct assault
on the role of counsel in situations where the client-witness
could in fact be the very subject of the investigation. Second,
NRC in"estigators cannot dictate constraints on witnesses;
witnesses may freely discuss their interviews with each other and
anyone else they might choose. To attempt to bar such
discussions among interviewees would contrave
-Amendment freedoms of speech and association.gg the First

Third, NRC is surely in the best position to control its
investigation; it is simply beside the point to imply that there
is something nefarious about learning the " direction and scope"

invantigation. For nxample, NRC can subpoana witnessor innf an

any order and NRC investigative officials seeking to preserve the
element of surprise can exercise caution not to ask all witnesses
the same question. In any event, to the extent the NRC actually
encounters an obstruction of justice, a very forceful deterrent
to such impediment already exists in the form of obstruction of
justice statutes, 18 U.S.C. SS 1505, 1510.

25/ Ess supra, n.8. Furthermore, the Supplementary Information
does not elaborate as to the tempora) aspects of the proposed
definition of " sequestration" [5 19.3]. NUMARC assumes thatseparation is limited to the investigative interview.

. .
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2 The Commission further: asserts that dual
representation " produces an inherent ,

coercion on the interviewee not to reveal: i

to the NRC information that is l
potentially detrimental _to his employer."
53' Fed. Rea. at 45769.

'
a
|

This assertion is mere speculation; the Supplementary i
..aormation provides no specific _--_ example to substantiate a nexus ]between the witness's choice of counsel,.and the witness's -|
" inherent coercion" not to testify against his or her employer. 1
-' should not be readily accepted-that a subpoenaed witness
testifying under oatn will not tell the truth.

In many instances when a utility has chosen to offer such !

assistance, employees may expect:their employerito' provide them.

with competent-counsel; to fail-to.do so during the trauma of an
NRC investigation could frustrate employee relations and be

i

perceived as a breach of the employer's responsibility to its- |employees. Further,.the proposed | rule fails to account-for the
fact that many witnesses orefer to be represented by corporate
counsel.

;

'Moreover, the commission's: specific concern-(11g.', witness !

coercion) is addressed elsewhere. Section 210 of-the' Energy
Reorganization Act of 1974 .(42 U.S . C. S 5851), commonly referred
to as the "whistleblower" section, prohibits anlemployer from
taking any adverse personnel' action on accountfof an individual
engaging in such " protected activity". Section 210 specifically,

applies to all NRC licensees and applicants for NRC licenses.

L NRC has promulgated regulations regarding Section 210
(10 C.F.R. 5-50.7), giving examples of_what may' constitute

L " protected activity". These regulations provide. that: a violation
| of-5 210 may be grounds for (in addition to any relief obtained

" " i f: federal Department of Labor proceeding ) NRC-
imposed sanctions including " denial, revocation; or suspension of
the license; imposition of a civil penalty; or other enforcement'
m#m." S 50.7(c). See tilgo General Statement of Policy and--
Ernggdyre for NRC Enforcement Actions, 10 C.F.R. Part 2, App. C.,

il.OLpp. v

Am , the concern advanced regarding employee coercion is
.

p. speculative and does not account for the fact that witnesses ?
cften prefer to be represented by corporate counsel. In any

-

the NRC already has regulatory tools to_ prevent coercion.<s' '
,

..
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A. The Commission also asserts that "the
purpose for confidentiality could be
undermined" by such dual representation.
i . e.,_ , " simply by the presence of counsel
who represents other interviewees or the
subject of the investigation".
53 Fed. Rea, at 45769.

The Supplementary Information fails to substantiate the
proposed rule's presumption that dual representation undermines
confidentiality. Indeed, a witness desiring strict
confidentiality may approach the NRC on his or her own initiative
-- in whigg case there would be no need for issuance of a
subpoena. A witness desiring such confidentfality would be iunlikely to choose corporate counsel to represent him or her
during an interview. In any event, an attorney may not divulge
confidential communicatic.1, information or secrets imparted by
the client or acquired during their professional relations unless
he or she is authorized to do so by the client. See ABA Model
Code DR 4-101 (1980). Further, the witness may request the
attorney to leave the interview to maintain confidentiality.

Any concern by NRC of confidentiality for a witness could be
easily cured by introductory statements typically made by
investigators in explaining rights to a witness. For example,
SEC investigators inform those who come before it whether their
lawyers have appeared on behalf of others and of the possible
conflicts-which might arise. Csapo, 533 F.2d at 8.

.

E. Finally, the Commiesion asserts that
" unnecessary delay in completing NRC
investigations" has been occasioned by

1 ad-hoc negotiations between company
(licensee) management and NRC Staff in
situations where corporate counsel seeks
to represent non-management employees
during an NRC investigation, or where the
employer " effectively selects" the
employee's non-corporate counsel.
53 Fed. Rea. at 45768.

The assertion of unnecessary delay does not support the
proposed rule. The NRC presently has at its disposal tools to

1s/ Even the NRC's measures to provide confidentiality to a
witness are not necessarily comprehensive; it is customary
that NRC's offers of confidentiality are made with the
proviso that, in some instances, a witness's name may be
disclosed.

1
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address unnecessary delay incurred by'ad-hoc negotiations. If-

negotiations break down, the NRC can seek a subpoena'from a
designated officer. 42.U.S.C. 5 2201(c). If the NRC should seek
to enforce a subpoena and exclude a chosen lawyer from the
interview, a motion would be filed before a federal judge to
prohibit, on grounds of conflict of interest,=the >

employee / licensee attorney from representing both the employer
and the employee-(or from representing _ multiple employees). .The
cxclusion or disqualification decision would be made by the1

federal district. court judge,Lwith review-in_the U. Court ofAppeals of any decision disqualifying the-attorney.g7 The-
proposed rule will-have no impact whatsoever on this process.yg.

V. The Proposed Rule Cannot Be Justified By The
Commission's Resnonsibility for Public Health and Safety

The Commission has stated that the proposed rule was
promulgated to " clearly-delineate the rights of individual
interviewees, the legitimate intersts-[ sic)_of1the company or
licensee,.and the responsibilities of the NRC to ensure _the
public health and safety." 53 Fed. Reg.~at 45768, col. 3.

There is no serious. question concerning the comm'ission's
general statutory. obligation to protect the publicLhealth and
safety from the potential-radiological hazards of commercial
nuclear power. When_ safety concerns arise'in' connection-with
licensed activities under-NRC's jurisdiction, NRC can'take prompt

| and decisive action. The Commission retains the full panoply of
'

enforcement' options specified in Chapter 18 of the Atomic Energy-
Act (42 U.S g. 5 2271, at_gan.) whenever a safety: concern isidentified.y These enforcement options include license

12/ See e.a., In re Grand Jury, 536 F.2d 1009, 1011
(3d Cir. 1976).

13/'The proposed rule will result in administrative inefficiency
| and delay simply by involving more, less experienced

attorneys. In any. event, the NRC may not assert delay as a
basis to abrogate a witness's right to. counsel of choice.-

See g2g., Inland Steel Co. v. NLRD, 109 F.2d_9,121 (7th Cir.
j 1940) (" avoidance of delay cannot justify a-tolerance of

rights fundamenta1' in the administration of justice. ") ;
12/ Since the proposed rule is a rule of procedure,.and does not

I define rights and obligations of the licensee, the NRC'sL
civil-penalty _ authority (42 U.S.C. 5 2282)-is arguably-
inapplicable. Accordingly, the. remedy for an-alleged
violation of this rule (e a., a witness-employee refuses to
be interviewed without counsel of choice despite NRC

_

(Footnote 19 continued on next page.)

-, , . ... - . - - - . - -
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revocations, suspensions and modifications,-cease and desist |!
orders, civil penalties, and notices of violations. The NRC,can
take such-actions as it deems necessary and may act immediately, ;

if appropriate. Egg, e.g., 53 Fed. Reg. 50317, 50318-(December ;

14, 1988) (Memorandum of Understanding Between NRC and DOJ). t

In contrast to situations which may necessitate immediate
~

measures to ensure safety,Ethe proposed rule pertains only.-to-
-

investigations conducted by the Of fice of Investigations. Such,
investigations are rarely concerned with immediate safety issues
brought on by licensee error or mistake. Immediate safety issues
arc-normally addressed outside the Office of Investigations,
cmg., by the Office of Nuclear Reactor Regulation, to determine
the impact on public health and safety before an investigation

-

ensues.--In contrast, OI investigations are.more in'the natureLof 1

followup to " allegations of' wrongdoing." Egg NRC Manual Chapter
'

,

0119, entitled " Organization and Functions -- Office of
Investigations," February 23, 1986.

Thus, with or without the proposed rule, the Commission is
already well equipped-to take whatever actions ~are deemed
necessary to protect the:public-health and safety.

VI. The Proposed Rule is Inherently Defective

A. The Proposed Rule Affords Unbridled Discretion to NRC
Investigators and Lacks procedural Safeguards for the
Subpoenaed Witnessi

The exercise of discretion by an agency by'its very nature
requires flexibility. However, when dealing with the subversion
of basic rights such as the right to counsel of choice, the-
factors for exclusion must'be specific. Specifics have not been-
provided in support of the proposed rule,_thereby permitting an

'. NRC investigator to unilaterally exclude counsel of choice-from
ineavviaw whr .even if only in the investigator's mind alone,an

,

: a " reasonable basis" exists to do so ($ 19.8(b)). The
Supplementary Information.merely discusses "(sjome factors, which
in conjunction with other Junspecified) cirggmstances may justify ,

exclusion." S3 Fed. Reg. at 45769, col. 3

(Footnote 19 continued from previous page.)'

protestations) would exist only in the courts -- there could
be no NRC notice of violation,

in I t should be noted that even the three factors raised in the
Supplementary Information are questionable: the propriety of
offering to reimburse counsel-is addressed in Hiaashi;
conflict-of-interest, discussed above, is an ethical matter

(Footnote 20 continued on next page.)

:

.

__ .- - -- - - , - y p.
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The proposed rule =does not provide any_ criteria to guide and
confine the investigator's cxercise of discretion, thus allowing
the arbitrary exercise of discretion. Egg cenerally, DAVIS,
ADMINISTRATIVE LAW TEXT, 6 4.03 (1972). Statutes and regulations
which are not sufficiently explicit to inform those subject to
them what conduct is appropriate or-what standard is to be
applied agg unconstitutional under the " void for vagueness"
doctrine

-Moreover, the proposed' rule fails to provide adequate
where counsel has been excluded by the NRC investigator.ggions
procedural safeguards for the subpoenaed witness in situ

The
proposed rule does not explicitly require the NRC official' notify
the witness or counsel of the reasons for the exclusion. The NRC
official is expected to give reasons for the exclusion only "(T)o
the extent practicable and consistent with the integrity of.the,

investigation." 53 Fed. Reg. at 45770, col. 3 [5 19.18(b)).

For an NRC-official to exclude-counsel without setting
forth, with sufficient particularity, the basis for such action
substantially and prejudicially violates the APA. Egg Great
Lakes Screw Coro.,-409-F.2d at-380 (an attorney may-not be
disqualified without explicit findings of specific conduct that
justifies the-exclusion). An exclusion-not supported by specific

(Footnote 20 continued from previous page.)
between the witness and his or her counsel; the mere claim of
-prejudice is simply inconsistent with the " concrete evidence"
test.

,

| 21/ As stated in Occupational Safety and Health Rev. Comm'n,
| 505 F.2d 869, 872 (10th Cir. 1974), a statute which is so

vague that persons of common intelligence must necessarily
guess at its meaning and differ as to its application,

violates due process. Connally v. Cencral Conctructicn 00.,
'

269 U.S. 385, 391 (1926). .This rule applies to regulations.
Egg Boyce Motor Lines. Inc. vt_ United States, 342 U.S. 337,
72 S.Ct. 329--(1951). The question is whether the regulation
" delineates its reach in words of common understanding."
Cameron v. Johnson, 390 U.S. 611) 616 (1967).

| 22/ The Supplementary Information-portion of the notice downplays
L the proposed rule's impact on the paramount right to counsel-
| of choice -- reference is made to the' "somewhat minor burde_D

on an individual's right to be accompanied by a particular
-

counsel". 53 Fed. Reg. at 45769,-col. 2 (emphasis supplied).
Such a blatant mischaracterization of the effect of depriving
a witness of counsel of his or her choice reflects a serious-

; misunderstanding of the above-noted legal principles.

L
,

. - . , .. - - . -
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factual references violates the witness's right-to-counsel
afforded by'the APA. Ibid.

As a practical matter, were explicit findings-of specific
conduct not a prerequisite to exclusion, and were art agency ;

official free to exclude counsel without advising githgr the i

witness or the attorney of such findings, the witness would be A
left without any inkling as to what: counsel might be considered'
acceptable in the eyes of the NRC investigative official.- In )

accordance with the proposed rule, a witness would--have to.mamEn j

what the grounds.of exclusion might-have been so that he-orcshe '

could attempt to retain an attorney who might be acceptable to
the NRC investigator.

-

Moreover,Lthe Supplementary InformationJstates that "one-
-week" would typically afford the affected: witness sufficient timt.

in advance of a scheduled interview to retain new counsel. 53-
Fed. Reg. at 45769, col. 2. A period of one-Week for a witness--

to secure new counsel is manifestly unreasonable given the ;

context of an NRC investigation. Identification _of competent
counsel, and familiarization of such counsel with the: issues of-
the-investigation (insofar as the. witness may know them), as well
as the technical details of nuclear licensingLand regulatory-
issues, could rarely be accomplished in one week. . This is
particularly true-where a nuclear plant is remotely 11ocated1and
counsel experienced in'NRC investigations andLfederal
administrative law principles are scarce or completely;
unavailable. j

In this connection, the proposal further. implies disapproval--

of the common-practice of indemnification arrangements where an
employer offers to pay the legal fees of its employees. 53 Fed. ;Reg.-at 45768, col. 3. Even if such experienced counsel could be
found, a witness forced to' pay legalifees-from1his or her own.
pocket,-.without reimbursement from his or her employer,cmayabe
fcrc d tc retain a-rclatively inexperienced attorneytunfamiliar
with the-legal and factual issues typical to an NRC-

investigation. Forced by the proposed rule to choose-between
inexperienced: counsel' and no counsel (due'to cost: considerations)
witnesses as a practical matter could be denrived of offective
representation altogether.-

This possibility of ineffective representation was addressed
by_the Ninth Circuit in~Hiaashi,7359 F.2d 550, vig.:

Where, as here, the interests of the.
witness and corporation are common,
familiarity with a complicated corporate
prerequisite for effective
representatica. Independent counsel

_ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _
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could only acquire such! familiarity- -

-through the substantial expenditure of-
his time.; The-resulting cost may render

,

'corporate counsel-the only adequately
qualified counsel many directors can
afford. on the.other hand, where the
director or; corporation'is willing and
able to bear _such additional costs, there
is good reason _to suppose that-the
parties would be able to. accomplish
through independent counsel) exactly what-
the SEC's< rule seeks to prever.t.: A rule
which, except-for a wealthy few, denies-
effective counsel is:not permitted by the
Administrative Procedure Act'5.6(a), 60-
Stat. 241, 5.U.S.C. 5 1005(a)L (1964) .'

Id. at 553, n.5. ~

Similarly, the D. C.: Circuit in Csaco, noted that the
witness's right to counsel under the APA-persists even-after_the

; chosen counsel has been excluded,E533 F.2d.at.11, and that,
I

[I)t.is. inconceivable to us (the court)
that a new attorney could become
acquainted 1with the-facts of_the
situation in'the short period of time- ,

which the SEC asserts would be-I

I sufficient. Thus, delay would likely be
increased by the substitution-of counsel:
while Csapo would be put to the-
additional expense. of retaining a new
attorney.

J.d . at 12.i

!

l-

1

i

!-

I
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|
iB. Provisions of the proposed' Rule

_ .

InformationAre Inconsistent With the Sucolementary

The proposed rule.is faulty in_that its provisions are.in
several important respects inconsistent with the Supplementary _
Information. These inconsistencies,-when coupled with the-
failure of the NRC to place in the Public Document' Room copies-of

~

.any documents which would' clarify the inggnsistencies, prevent
meaningful comment on the proposed rule *

!Examples-of theseLunexplained inconsistencies.includeLthe_
following:

o Proposed 5119.3 specifically.prosides for
the " separation of multiple witnesses' i

from each other during.the conduct of- i

investigative interviews _. ";... .

proposed-19.18(a) has_-a'similarfprovision
("all witnesses shall'be sequestered-. .

"). 53 Fed. Reg. at 45770.. .

However, the Supplementary Information is-
totally silent on this point. Rather,.
its-focus is on the attorney-client'

I relationship.and the-Commission's
y concerns with respect to dual _

representation of a witness and his or
! herfemployer. 53 Fed. Reg. at 45769.
l

o Proposed 55 19.3 and 19.18 can be read as
E an absolute har to the presence of
l attorneys who represent more.than one

person "unless permitted in-the-
discretion of the official conducting the
: investigation . 53 Fod. Reg. at"

. . .

45770.

However, the. Supplementary Information
approaches the matter from-the exact-

21/ In response to a Freedom of Information Act request-(88-605)
u -for the complete administrative record that constitutes the
E basis for the proposed rule, the'NRC-provided'nothing.__In

order for there to be meaningful comment, information in
agency files or reports which are relevant to a proceading
must be disclosed in notices of. proposed rulemaking, and !

| failure to do so is a critical defect, U.S. Lines v. Federal
Maritime Commission, 584 F.2d 519, 534-35: (D.C. Cir. 1978).

'

I

i
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opposite side;'it assumes that-an-
attorney representing.more than one party _
GAD be present unless'"the' agency <

official. conducting the investigation
determines after consultation with the
Office of the General Counsel-that there
is a reasonable basis to believe_that the
attendance of-a particular attorney might- '-

prejudice, impede or-impair the-
~

investigation . Sag'53 Fed. Reg.-". ..

at 45769, col.-1. '

Simply put, the proposed rule assumes-
exclusion and will admit on discretion;
the-Supplementary Information| assumes
admission.and will exclude on' discretion,,

o Proposed $ 19.18 focuses on the situation-
where independent counsel represents
multiple witnesses. 53 Fed. Reg._at
45770, col.L3.

However, the Supplementary Information '

focuses almost exclusively _on1the-

situation where-the' witness chooses-
counsel for the employer, suggesting'that
the~ multiple-witness issue is of.

secondary concern to the Coggission. 53
,

Fed.. Reg, at 45769, col. 1.

L These inconsistencies make it-difficult.to divine the imeaning of the proposed rule or to discern what its. requirements
in fact are. Consequently, a fair opportunity to comment _has not
been provided. Adversarial comment is a particularly important ,

component of reasoned decision making. Connecticut Lioht and
Dnvor On. v. NDF,.673 F.2d 525, 528 (D.C. Cir.), cort. danind,
459 U.S._835 (1982).

VII. Conclusion

The proposed rule contravenes'the Administrative Procedure
Act, administrative 11aw rulemaking standards, judicial precedent,
and constitutional _ rights:of subpoenaedfwitnesses. Procedural

. safeguards to protect the rights ~of a subpoenaed witness are
lacking, the " reasonable basis" standard'for exclusion of counsel ' i

is inappropriate, and the proposed rule would place too much
discretion-in-the hands of NRC-investigators.' -The proposed rule

2.4/ Egg suora, n.12.

!

'
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|could even have-the effect,of discouraging a' subpoenaed _ witness
from exercising-his or her.right.to counsel-of choice.as |_

guaranteed by 5-6(a) of'the APA.~ Moreover, these infirmities-- j,
cannot be overcome by asserting speculativeEconcerns about-::" dual- i-

representation" and general interestsc.in public health and- Ji
safety. ;

,

In-short, the proposed: rule:.has.no. valid: basis;and--
improperly infringes on the right.to-counsel.of a: subpoenaed .!-

witness. Accordingly,.and for the reasons detailed in'the 1
foregoing comments, NUMARC strongly recommends thatjthe. proposed j

: rule be withdrawn. '

t
,

. i
,

| T

.

.

.

. _ .
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Docket Nos. 50-348
50-364

Mr. Samuel J. Chilk
Secret ary of the Commission

U. S. Nuclear Regulatory Commission
4 Washington, D.C. 20555

Attention: Docketing and Service Branch

Comments on NRC Proposed-Rule -
Sequestration of Witnesses Interviewed Under Subpoena

(53 Federal Register 45768 of November 14, 1988)

Dear Mr. Chilk:

The Nuclear Regulatory Commission (NRC) published a proposed rule on
sequestration of witnesses interviewed under subpoena (10 CFR Part 19) in the
Federal Register on November 14, 1988 and. invited comments by January 10,
1989. The comment deadline was later extended to February 9,1989. Alabama
Power Company (APC) has monitored the ef forts of the NUMARC. task force that
was established to develop comments for this' proposed' rule. In accordance
with the request for comments, APC hereby endorses the NUMARC comments to be
provided to the NRC on February 9,1989.

Alabama Power Company appreciates the opportunity .to comment on the
proposed rule. If you have any questions, please contact our ottice.

Sincerely,
'}

'

jty'

RPM TM/db

cc: Mr. S. D. Ebneter
Mr..E. A. Reeves
Mr. G. F. Maxwell

603

. .
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Mr. Samuel J. Chilk
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be: Mr. W. G. Hairston, III
Mr. B. M. Guthrie
Mr. J. D. Woodard
Mr. L. B. Long
Mr. D. N. Morey
Mr. J. W. McGowan
Mr. T. T. Robin
Mr. S. Fulmer
Commitment Tracking System (2)

0403j

9

4

i

1.
|



. _ .- . . ., -.

N b'I.h w .
333 P4cmont Avenue

. . . _ a ., .

hh(( $$7'm
.

DAAPaeta. Geyg,a 30308 '
'

.

f f.0 POSED RULE
* iTeiechone 404 526-3648 "*

'~ -e
-.3,Ma+ng Aco oss

40 invemess Center Pa%way [ ['- .
'i '# *

, ,

-

'

IFtst Oft:ce Bon 1295 [' - .

B ff*gha n A>dbuma 3$201 '

r .

Teuecne Ott 9c8 5540

'89 FEB 10 P3 :30
-t'e soa:!wyn electnc 5,$ tem
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Docket Nos. 50-321 50-424 NL-302
50-366 -50-425 VPV-00033

X7GJ17-0220

Mr. Samuel J. Chilk
Secretary of-the Commission
U. S. Nuclear Regulatory Commission

! Washington, D.C. 20555

Attention: Docketing and Service Branch-

GEORGIA POWER COMPANY
COMMENTS ON NRC PROPOSED RULE'--

SEQUESTRATION OF' WITNESSES INTERVIEWED UNDER SUBPOENA
(53 FEDERAL REGISTER 45768 0F NOVEMBER 14, 1988)

i

Dear Mr. Chilk
'

1 The Nuclear Regulatory Commission (NRC) published: n proposed rule- on-
sequestration of witnesses interviewed under subpoena' (10 CFR Part 19) in the
Federal Register on November 14, 1988 and invited comments by January 10,

| 1989. The comment deadline was later extended to Fehronry 9, 1989. Georgia
| Power Company (GPC) has monitored the efforts of.th'e NUMARC task force that-
| wa. established to develop comments for this proposed rule. In accordance
I with the request for comments, GPC hereby endorses . the 'NUMARC comments to be

provided to the NRC on February 9, 1989.
_

Georgia Power Company appreciates the opportunity to comment on the
proposed rule. If you have any questions, please contact our office.

.

I Sincerel , '
'

>

'

Q/
RPMt TM/d b

ct San Distributton

" 2 ', ;gc

h0hn;';!! g ,j y n . .~-......n.,+ ...

s _. -- m
'
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c Georgia Power Company
Mr. W. G. Hairston, III, Senior Vice President:-: Nuclear Operations
Mr. P. D. Rice, Vice President and,Vogtle Project Director- j-

-

Mr. G. Bockhold, Jr. , General Manager - Plant Vogt3e
- !

;- Mr.- C. K. McCoy,' Vice Presidenti Nuclear,1 Plant 1Vogtle . "i
Mr. -J. T. Beckham, Vice Prealdent= - Nuclear Plant Hatch - -j

1

U._S. Nuclear Regulatory Commission. Washington,'D.C. I

Mr. J. B. Hopkins, Licensing Project Manager - Vogtle ,j7

Mr. L. P. Crocker, Licensing Project =Hanager - Hatch- ^

F

U'. S. Nuclear Regulatory Commission Region II: j
Mr. S. D. Ebneter,, Regional Administrator.

-

i

Mr. ' J. F. 'ilogge, Senior Resident Inspector, Operations -Vogtle - =j
Mr. J. E. Menning, Senior ResidentLInspector -? Hatch- j

d
'
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k,0I Februcry 6, 1989 ? '-
is up-

Mr. Samuel J. Chilk
r

Secretary
U. S. Nuclear Regulatory Commission
Washington, D. C. 20555

Attn: Docketing and Service Branch

Ba: Proposed Rule on Sequestration of Witnesses Interviewed Under
Subpoena 53 Federal Registration 45768-4 5771 -(November 4,

'

1988)

Dear Mr. Chilk:i

On November 4, 1988, the NRC published and requested comments on
a proposed rule governing sequestration of witnesses interviewed
under subpoena. The following comments are submitted on behalf of '

Florida Power & Light Company. In addition, FPL is in complete
agreement and endorses the comments submitted by NUMARC.

! Among other things, the proposed rule vests NRC investigators with
discretion to exclude counsel from an interview if the investigator;

| believe. that "the investigation may be obstructed, impeded or
| impaired (sic), either directly or indirectly by an attorney's-

representation of more than one witness or by an attorney's-
representation of - a witness and the employing entity of
witness." 53 Fed. Reg. at 45770. The proposed rule does- thenot

| include any requirement that the investigator make any particular
'

factual findings prior to excluding counsel, nor does it require
Laut une investigator document the basis for the decision to
exclude counsel or communicate the basis for that decision to the
witness or his attorney. Witnesses are to be provided only one
t.'c o k ' s time within which to acquire new counsal if their chocen
counsel is excluded.

-

| The proposed rule suffers from a number of serious practical and
! legal flaws. First, as a practical matter, exclusion of counsel

pursuant to the proposed rule may entirely deprive the witness of
competent counsel. If a witness-chooses to be represented by the
employer's counsel, but' that counsel is excluded from the
interview, it is unlikely that a witness will- be able to retain
other counsel familiar with NRC investigations and regulatory and
technical issues, or that witnesses will be able to afford to pay
for such counsel to travel to the' site to represent them. -

MW e ....

iii f ., , . .n > . . s i , ,

an FPL C,oup company -
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This result is particularly likely when investigations are
conducted at remote plant sites. Furthermore, one week is not a
reasonable time within which to locate competent counsel,
**=414 aH ra tham uith the issues, 2nd allow them to prepare for the
ir M rview. Concequently, invocation of the rule will often result
in the denial of cem;etent counsel.

d w ond<, the rule is inconsistent with witnesses' rights to counsel
of their choice under Section 6(a) of the Administrative Procedure
act, 42 U.S.C, 55$(b), which provides that persons compelled to
appear before an agency are " entitled to be accompanied,
represented and advise 6 by counsel This statute has been

' "
...

interpreted by the courts to mean that a witness is entitled to
gansel of the witn.ggggs 's choice. See Securities and Exchance
Commission v. CsaDo, 533 F.2d 7, 11 (D.C. Cir. 1976), Backer v.
.qsanissioner of Internal Revenue, 275 F.2d 141, 144 (10th Cir.
1960). In particular, a witness may choose to be represented by
the counsel provided by his orployer. Unless the agency provides
" concrete evidence" of misconduct by the attorneys involved, it is
improper to override the right of the witness to utilize the
counsel of his choice. including counsel provided by his employer.
GN;@h 53 F.2d at A1. See also Securities and Exchance Commission
v. Hiaashi. 359 F.2d 550 (9th Cir. 1966).
Third, because material gained through NRC investigations may be
provided to the Department of Justice to be used in criminal
investigations, implementation of the rule would violate witnesses'
~*4*otional right to counsel under the Due Process clause of the
Fifth Amendment. Epe Mathis v. United States, 391 U. S. 1 (1968)

| (person has right to counsel when facts discovered during
investigation could lead to criminal prosecution). In such

'

m ... - . i m , "(cne witnessisj choice or counsel is ooviously a
crucial one. That choice should not be needlessly or lightly
disturbed." Csapo, 533 F. 2d at 12. Thus, attempts by the NRC to

tha requestration rule to exclude counsel of choice are'

,

livah' to be invalidated on constitutional grounds.

inrirnities in the proposed sequestration rule, and others,"m

:ully rulyzed in the comments on the rule submitted by.. .-.-

WMARC , which we endorse. In additior.. the Commission's own task
n this topic, the "Silbert Committee," specifically#--'

+ ;1 mainst the adoption of such rule unless it required
sa w" eidence that the chosen representative of the

witness...would seriously prejudice the investigation," and that
without such requirements the rule "would not be sustained by the!

I cow 4." Silbert Committee report at 14,.16 (emphasis addeu.)_ 1/

.

L - . _ _
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Based upon these considerations, we recommend that the Commission '
;

i withdraw the proposed rule.

Very truly yours,

,

'

W. F. Co y
Senior V ce President - Nuclear

WFC/JAD/cm
,

9

1

4

;
:

I
.

t

!

!

,

*

!
,

I

l-
,.

t

?

;

1
1

!

1/ Report of the- Advisory Committee-|for Review of. the 1
Investigation Policy. on Rights ;of Employees- Under.-
Investigation, submitted to the NRC on September 13, 1983.

r
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- Mr. Samuel J. Chilk' i

secretary lU.S. Nuclear Regulatory Commission !Washington, D.C. 20555
1

Attn: Docketing and_ service Branch
i RE: PROPOSED RULE ON SEQUESTRATION OF WITNESSES

INTERVIEWED UNDER SUBPOENA 53 FED. REG.
45768-45771 (NOVEMBER 4, 1988)-

Dear Mr. Chilk:

On the 4th of November, 1938, the Nuclear Regulatory
Commission published a proposed rule governing sequestration-
of witnesses interviewed under subpoena. The comments in

-

this letter are submitted on behalf of Texas Utilities iElectric Company.

We recommend that the commission withdraw the proposed =
rule. Comments on the rule are being submitted by NUMARC,
and-TU Electrio endorses those comments. We also-agree with
the Commission's own task force, the H8ilbert Committee,H-
when it recommended against the adoption of such rule unless i

it required " concrete evidence that the chosen represente. tit s
of the witness . .-. would serious 1r prejudice thy
4*u e+4 7.&4^w 1 " The proposad rule containe,-in our erinion,
a number of serious flaws and'we think.it is clearly
inconsistent with a witness' right to counsel of their
choice. ,

.I..

l

TU Electric appreciates the opportunity to provide
comments in this rule-making.

,Very truly yo rs,-

f

William J. Cahill, J .

WJC/pv
t | C- t Wh

,

. . .e. .c,n;n :1 DV CD f d . .-}. . . k . . [d'' ''' ' ' '

*p

P. o. Bon 1002 Glen Rose. Texas 7604L1002
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EXVP-89039
Mr. Samuel J. Chilk
February 7,-1989#

;-

!,

,

i

CC: Commissioners
i Lando W.-Each, Chairman
1 Thomas _M. Roberts

-- Kenneth C. Rogers
James R. Curtiss;

l' Kenneth M. Carr !

,

1
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PG&E Letter No. DCL-89-033

/ U Samuel J. Chilk, Secretary Ed./ ' # '
',,. 4 g U.S. Nuclear Regulatory Commission

Hashington, DC 20555~

! ;'i''::! E.
Attention Docketing and Service Branch

Re: Docket No. 50-275, OL-DPR-80
Docket No. 50-323, OL-DPR-82
Diablo Canyon Units 1 and 2
Comments on Proposed Rulemaking - Sequestration of Hitnesses
Interviewed Under Subpoena

,

Dear Hr. Chilk:

The Nuclear Regulatory Commission published Proposed Rulemaking regarding
sequestration of witnesses. This notice (53 FR 45768) proposed
rulemaking under 10 CFR 19 concerning the scope of the rights of persons '

who are compelled by subpoen:. to appear before NRC representatives in an
agency investigation. Additionally, the Nuclear Management and Resources
Council (NUMARC) has prepared comments on the proposed rulemaking, to be
filed with the NRC, that PG&E has reviewed.

PG&E endorses the comments providef by NUHARC who opposes the rule and
recommends its withdrawal.

Kindly acknowledge receipt of this material on the enclosed copy of
this letter and return it in the enclosed addressed envelope.

Sincerely,
| A / /

|f. .

J. D. Shiffer

cc: B. C. Hanschen
B. Lee, Jr. (NUi4 ARC)
J. B. Martin
H. H. Hendonca
P. P. Narbut
B. Norton
H. Rood

.

B. H. Vogler
CPUC
Diablo Distribution

2527S/0067K/EMG/2233 pp p 3099
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U.S. Nuclear Regulatory Commission
ATTN Document Control Desk
Washington, D.C. 20555

Gentlemen!

NUCLEAR REOULAtokY COMMISSION (NRC) - PROPOSED RULE 10 CFR PART 19 -
SEQUESTRATION OF WITNESSES INTERVIEWED UNDER SUBPOENA

The Tennessee Valley Authority (TVA) has reviewed and is pleased to provide
comments on the proposed rule noticed in the November 14, 1988 Federal
Fer.ister (53 FR 45766-45771) regarding sequestration of witnesses interviewed
under subpoena. TVA' opposes the rule in its present. form and offers the
following comments.

Before any attempt is made to regulate the sequest. ration.of witnesses with
such serious limitations on the witnesses' right. to counsel- as are contained
in the proposed rule, we recommend that the NRC_ carefully revioW the harm
which such a rule would seek to avoid. We do not believe the speculative harm
perceived by the NRC in fact exists. We also believe the rule as proposed
does not give proper recognition to the right of subpoenaed witnesses to
counsel of their choice under the Administrat.ive procedure Act. 5 U.S.C. $555(b) (1982). In addit.lon, we believe the rule as drafted could in fact be
detrimental to the NRC's investigative function. Each of these points is
discussed below.

1. The proposed rule addresses a nonexistent harm.

The NRC has not shown any actual harm from multiple representations. We
submit that no harm could in fact be shown and that the NRC'n npecu1M We
concerns are unwarranted. Nuclear management has a cleac incentive to
uncover any acts of wrongdoing and take appropriate corrective action
because the financial risks to management for noncompliance with
regulatory requirement.s--including trying to cover up any wrongdoing--tar
outweigh any potential gains. Under the NRC's enforcement, policies, fines
may be sufficiently large as to make compliance less cout.ly than
noncompliance. More importantly, however, failures to comply with
regulatory requirements can result in the shutdown of operating reactors
and modification or even the loss of operating licenses.

yt.R S M
|

,. 6 . e* aa' ,

a a aA

An Equal Opportunity Empicyer
, _ . .
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In addition, as the NRC frequently points out, it does not have the,

resources to inspect all licensed activities. It can only audit the
activities of licensees. The NRC therefore must assume--and quite i

properly so+-that it-is in the licensee's interest to comply-with
'

i

regulatory requirements. This assumption is equally valid for NRC
inspection and investig6t.ive activities and_any rule which has the
effect nf routinely excluding tha involvement of corporate counset,
as the propocod rule is apparently intended to do, would be

'

<

inconsistent with this fundamental assumption.1 Instead, the:
,

underlying assumption of the propcsed rule seems to be that the
licensee's management and its counsel cannot be ttusted and- that the
presence'of corporato counsel will cause employees to be less_than
forthright. This assumption seems contrary to the underlying premise
of NRC regulation--that the NRC has sufficient confidette in the
integrity of the licensee's management to be able to rely on
management's efforts to comply.with regulatory requirements. .There
is no reason to believe that corporate counsel would in f act engage
in any activity that would undermine this confidence. !

2. The proposed rulo does not Rive proper recognition to a witness'
right to counsel.

As noted in the supplementary Information preceding the proposed
| rule, three United States district court decisions (two involving the

Bureau of Internal Revenue and one the Security Exchange Commission
(SEC)) hold under the facts of those cases that the Government could

L compel witnessos to appear under conditions which prevented
l representation by counsel Who also represented other witnesses in the
| same investigation, llowever, in three more current-United States
i circuit court decisions (two involving the SEC and one involving the

Ourocu of Internal Revenuc) which were nico noted in the URC
Supplementary Information, the courts declined to uphold the
exclusion of attorneys representing. multiple witnesses. In the-
latest of-these cases, the court observed that "It]he morn fact that

! a witness' counsol also represents others who have been or are later
to be questioned, is no basis whatsoever for concluding that presence

; of such counsol would obstruct the investigation." gegurities &
'

i:w h _Cv w'n vs. Cs to, 533 F.2d 7, 11 (D.C. Cir. 1976). The courtJa
j hold that ."before tho SEC may excludo an attorney from its
' proecodings, it must come forth, as it has not done here, with

. _ . . . . _ _ _

s

1.- Indeed, licensees are required to ensure that information provided to
the NRC is complete and accurate in all material respects and they
%v en of fit mative obligation to notify the NRC of Infotwallon whleh
the licensee identifies as having a significant implication for
public health and safety, 10 CPR $ $0.9 (1988).

|
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'concreto evidence' that his presence would obstruct and impede its
investigation."2 14. at 11. Under the logic of this holding, the
NRC's proposed tulo is invalid.

Ite_ proposed rule could be detrimontal to the NRC's investir.ative3. j
Luz.sLLpil.

Usi voly is there no need to routinely scqucster witnesses or exclude
counsel repreconting multiple witnesses, but such restrictions sould
thomnciven t end to slow the investigative process, possibly hinder
the f low of inf ormation, and hide f rom licensee management f acts
which could hindce its ability to effectively perform its
responsibilities. For example, restrictions on counsel could slow
the process as witnesses sought to make alternative arrangements or
Itcensees contested exclusion decisions in court, and restrictions
could hinder the flow of information as witnesses might be more
hesitant to talk to 01 if they could not have counsel provided by the
company. We submit that the purpose of the NRC's investigative
function is to develop f.ects and--because of expertise and
knewledge--counsel in many cases can help, not hinder, the NRC
investigators in understanding and developing the facts.

Conclusion

We submit that the proposed rule does not give suf ficient credence to the
statement in the Supplementary Information that "[t]he Commission is

| aware that management has a legitimato interest in NRC inspections and
I insectir,ations in order to detect and correct any violations of NRC
l regulations." (53 Fed. Reg. 45,768 (1988)). The NRC's observation that

"the potential for confilets of interest among counsel's multiple clients
... isor ..uias fully und candidly to the inquiries of the agency and the
pM ."a 10 kpoirment to the efficacy of the NRC investigation," (id, at
45 /68) incorrectly assumes that such conflicts are the norm and that
. . , . . . . ..,,n ,. a"n n n i 'All necessarily act inconsistently with the client's

duty to conduct licensed activities in accordance with regulatory
requirements and protection of the public health and safety. The

1

. ...v .l.cr 13. 1983 report of the NRC's Advisory Committcc for the
:'... ef Investigation policy or Rights of Licensee Employees Under

' ion nico endorsed this view in its statement thnt "a
| v4....aL vale excluding 'any attorney who also represents the entity
| heing investigated' would not be sustained by the courts," but noted,
j 'oe ino Cgapo caso, that "[aln order of exclusion addressed to a.,

| ~ 'a tion might be uphold . if there was ' concrete. .

, obs e' that the attorney's presence would obstruct the proceeding"
(p 10).

|
,

9
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Supplementary Information also contains the statement that "[w)here the
person being interviewed chooses to be represented by counsel for the
licensee or applicant, an inherent potential for a conflict of interest
and impairment of the NRC's investigation exists" (id, at 45,769), but
gives no support for such a statement. We submit that biere is no such
inherent potential for conflict of interest or impairment of an
investigation. We do not suggest that conflict > or lrpairments to an
investigation never exist. Certainly, they may on occasion; and when
they do, appropriate measucce should be taken to get at the truth.
However, the NRC has not demonstrated that any such inherent potential
exists, and the propocod rule ignores the legitimate interest of
managemrint in NRC inspections and investigations.

We oppreciate the opportunity to provide these comments.

Very truly yours,

TENNESSEE V LLEY AUTHORITY
/
'

/,

<

R. L. Cridle , Manager
Nuclear Lice sing and

Regulatory Affairs

cc: Ms. S. C. Black, Assistant Director
for Projects

TVA Projects Division
U.S. Nuclear Regulatory Commission
One White Flint, North
11555 Rockville Pike
Rockville, Maryland 20852

Mr. F. R. McCoy, Assistant Director
for Inspection Programs

TVA Projects Division

|
U.S. Nuclear Regulatory Commission

[
Region 11

| 101 Marietta Street NW, Suite 2900

| Atlanta, Georgia 30323

1
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UNITED STATES OF AMERICA '89 FEB 13 P4 :26
NUCLEAR REGULATORY COMMISSION

Proposed Rule: 10 CFR Part 19 ) f00 O i's ,'4 i '. 'u
) 16 / N; "

Sequestration of Witnesses )
Interviewed Under Subpoena )

)
53 hd. hg. 45768 )

.

NUCLEAR INF0104ATION AND RESOURCE SERVICE COMMENTS
:

'
INTRODUCTION

On November 14, 1988 the Nuclear Regulatory Commission

published a proposed rule on the sequestration of witnesses

interviewed under subpoena. The Commission believes that the

proposed rulo would help ensure that inyc.stigative interviews,

will be conducted in an atmosphere free of outside influences.

While the Commission acknowledges the legitimate interests of

management in-NRC investigations, the proposed rule would allow

for the sequestration not only of witnesses but counsel as well

phen "the attendance of a particular attorney might prejudico,

impede, or impair the investigation by reason of that attorney's
uual representation of other interests...." We at the Nuclear

Information and Resource Service applaud the Commission's attempt

to bolster the integrity of-the investigative process and support
the Commission's proposed rule.

,
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THE PROPOSED RULE IS NECESSARY TO ENSURE THE
INTEGRITY OF THE COMMISSION'S INVESTIGATIVE PROCESS '

i

As the Cor. mission-has noted, there is the potential for-
>

serious impairment of NRC investigations where. corporate council*

seeks to represent non-management employees. While the attorney- ;

roubt disclose potential conflicts of interest arising out of dual
representation, the integrity of the NRC investigation is none--
the less compromised. The present rule affords the subject of

the investigation the opportunity to learn the nature of the
$ investigation through its own corporate counsel. A:. c.he

;

Commission staff noted, in three recent cases the attorney stated

that the content of the interview would be-made known to the
company under i.ivestigation. This information makes it

considerably easier for the subject of the investigation to
structure the flow of information and there by compromise tho
integrity of the NRC's findings. Additionally, the knowledge
that the company will know the content of the interview willi

odversely affect the witness' willingness to provide-information
that could be damaging to his employer. The proposed | rule would

i

at least provide for an environment free of the inherent coercion
of the process as it pmsently acists.

|
'

r Respectfully Submitted,
!

.

\
.

,

'

tmes P. Riccio
( Nuclear Information & Resource Service'

1424 16th Street NW
! Washington, D.C. 20036y

.. - . . - . . - - - . . - . . - . . . . , - . - . - . - . - . . . - . . - - ,- .. . - . . - . . . _ - . -
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Mr. Samuel J. Chilk
Secretary
United States Nuclear Regulatory

Commission
Washington, D.C. 20555

Attn: Docketing and Service Branch
,

Re: Proposed Rule on Sequestration.of
Witnesses Under SubpSDRa

Dear Mr. Chilk:

The Arizona Nuclear Power Project (." ANpP" ) ', which - is
comprised of the seven licensees of the Palo Verde Nuclear
Generating Station, submits the following comments in
opposition to the proposed amendments by the Nuclear Regulatory

Commission (the "NRC" or the " Commission") to its regulations
at 10 C.F.R. Part 19, as published in the November 14, 1988

notice in the Federal Register (53 Fed. Reg. 45768-71). The
proposed amendments, which are- entitled- " Sequestration of

Witnesses Interviewed Under Subpoena," would in fact do far

more than that title implies. In addition to granting NRC-
I

officials conducting investigations Ithe power to sequester
witnesses, .the Commission's proposal would also g r a nt- such

!

i
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of ficials the power to veto a witness's selection of counsel by

prohibiting particular attorneys f rom being present during the

interviews of their clients.

This proposed rule, which is aimec at precluding the
'

dual representation of licensees and interviewees (particularly

those interviewees who are non-management employees), is

supposedly necessary in order to f acilitate the conduct of NRC

investigations. As discussed below, because the adoption of

the proposed amendments would not only blatantly violate the

right of interviewees to counsel of their choice, but would

actually impede and not facilitate the conduct of

investigations, ANPp strongly urges the Commission to reject

these amendments in their entirety.

I. THE SUBSTANCE OF THE PROPOSED AMENDMENTS
,

|

The regulatory scheme envisioned by the proposed

emendments to 10 C.F.R. part 19 would define " sequestration" as

follows:

(T]he separation of multiple witnesses from
each other during tha conduct of
investigative interviews, and the exclusion
of counsel who (1) represents one witness.
from the interviews of other witnesses or who
(2) represents the employing entity of the

, . . _ . - ,,
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i

witness or management personnel from the
interview of that witness, when -such
representation obstructs,- impairs, ' or -impedes
an agency investigation.

proposed 10 C.F.R.- $ 19.3 (53 Fed._ Reg. at- - - 45770).- -The-

regulations would mandate that all witnesses compelled -to

appear in NRC investigations be " sequestered" and would provide

that "unless permitted in the discretion of the official

conducting the investigation," no witness or cr.nsel for such

witness (including counsel who also represents a licensee)
shall be permitted to be present during the examination of any
other witness. Proposed 10 C.F.R. $ 19.18(a).

Of even greater significance is subsection (b) of that

proposed rule, for it would empower the official conducting the

investigation to prohibit an attorney from.being present during ,

the interview of any witness other than the witness on whose

behalf that attorney first appeareu in:the investigation. The i

predicate for such a prohibition would be the official's
:

determinetion "that a reasonable basis exists .to believe that -
the investigation may be obstructed, impeded or impaired,

cither directly or indirectly' by an attorney's representation-

of more than one witness or by an attorney's representation of

6 w1Luess and the employing : entity of the witness." proposed

10 C.F.R. $ 19.18(b) (53 Fed. Reg. t 45770).- Thus, under the

proposed rule the NRC official, after consultation' with the"

- __---- - - - - - - - - a
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office of the General Counsel," could unilaterally preclude

witnesses from being represented by counsel of their choice

merely because such counsel also represents another witne is or

the licensee.

,

An attorney so precluded would be advised of the
,

reasons supporting the official's decision "[t)o the extent

practicabie and consistent with the integrity of -the

investigation," under proposed S 19.18(b) and the witness thus >

'

denied counsel of- his choice would be given "a reasonable
'

period of time" to permit the retention of new counsel under
,-

'

proposed S 19.18(c). The supplementary information concerning

the proposed amendments states that one week would constitute

; " reasonable prior notice" in such a situation. 53 Fed. Reg. at

45769.
,

|
r

|-

II. THE DEFICIENCIES IN TliE PROPOSED RULE
F

i

The focus of ANpp's commen 7 on the proposed rule,

discussed in Section III 'below, is that the proposed amendments

to 10 C.F.R. Part 19 will actually ' impede and not facilitate

the conduct of NRC investigations. This will occur (1) because
of the delays that will inevitably. result f rom court challenges

to the investigating of ficial's- determination under the rule

T-

G

N
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and (2) because the basic philosophy underlying the rule, i e2,
o

that " dual representation" is detrimental to the investigation

and thus to be avoided, will deprive the investigatory process

of many Ady_antagna of " dual representation."

ANpp believes .that the proposed amendments to the

commission's regulations contain many inherent deficiencies in

addition to the rule's f ailure .to achit.ve its stated purpose.

Such defects are spelled out in great detail in the comments

submitted on behalf of the Nuclear Management- and - Resources
|

Council, Inc. ("NUMARC") and by the law firm of Shaw, pittman,

Potts & Trowbridge on behalf of a group of licensees. Among !

the most significant and troubling criticisms. of the proposed '

rule raised in the NUMARC comments are the following

The proposed rule represents = a potentially*

sarious infringament on thn: right of a
subpoenaed witness to choose his - or her1

Counsel.

The proposed rule cannot be justified oy*

the Commission's asserted concer% with
dual representation.

* The_ Courts have- restricted efforts by
administrative agencies to exclude, on
conflict-of-interest grounds, counsel ;

chosen by a subpoenacd witnces.

* The proposed rule cannot be justified by
the Commission's interest in public health
and safety.

_ - _-___ _ - -.



. - . . . -

. .

|
Mr. Samuel J. Chilk |

February 8, 1989 !

page 6

1

* The Commission's own advisory committee ;

previously rejected the basic tenets of
the proposed rule.

The proposed rule is inherently defective.*

* The proposed rule fails to provide
adequate procedural safeguards to protect
the rights of the subpoenaed witness. !

' The comments submitted by Shaw, pittman, potts & Trowbridge

deloonstrate that the proposed sequestration rule is further

flawed because it is fundamentally at odds with some of the

most basic values of the American legal system, including:

* The right to a fair legal outcome or
" justice".

The objective role of the decisionmaker.*

* The adversarial function and activity of
participants in American legal processes,
including the activity of investigators.

The abhorrence of secrecy in legal*

ptucesses, ebbent coliipe111:49 sawed osaa
substantial safeguards.

The right to counsel in most'

circumstances, including administrative
proceedings where the witness appears by
subpoena and

* The right to counsel of choice, which a
court will respect absent exceptional
circumstances.

_ - . _ _ . _ . _ _ - . .
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ANpp will not repeat the extensive and detailed

analysis of the deficiencies in the proposed rule set forth in

those comments. Suffice it to say that. ANpp is in full

agreement with those comments and concurs in their conclusion

that the proposed rule is fatally flawed and should be

rejected.

III. THE PROPOSED RULE WILL DE DETRIMENTAL TO THE
COMMISSION'S ODJECTIVE OF FACILITATING NRC
111ES110AT10NS

As discussed above, the fundamental premise on which

the so-called sequestration rule appears to be based is the

notion that representation by the same counsel of the licensee

and its employees who are being interviewed is somehow

detriment &1 to NRC investigations. This premise-is falso. Not

only does the proposed rule ignore the many benefits that such

" dual representation" can bring to the investigative process,

but the invocation of the sequestration rulo by the officini

| conducting the investigation would affirmatively delay and

complicate the investigation. These two deficiencies, either

one of which supports the rejection of the rule, are detailed;

I
! below.

A. " Dual Representation" Enhances the
Efficienc.y_qf the_Investicative prqcasa

Far from impeding an investigation, the representation

of the licensee and its employees by the same counsel can

- - . . . . _ . ..
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..

vastly increase the efficiency of the investigation. For

example, licensee's counsel will already - be familiar with the
'

!operations of the nuclear plant, its licensing history, and

many of its employees, as well as with the NRC and its
i

regulations and operations. The same' would probably not be i

truo of counsel that employees would be forced to retain if

they were not permitted to be represented by- licensee's
:

counsel. Because the subject of nuclear power plant licensing.

and regulation is a highly specialized field of . the. law, -in

most areas of the country the only attorneys who are conversant

with this subject are counsel for a licensee. ' Attorneys who

practice in other fields would be forced to spend a good deal

of time familiarizing themselves with both the legal and

technical issues involved before they could effectively

represent the interests of employees in interviews.- Extensive I

delays in the investigatory process would inevitably result.

uven ir att.orneys who were knowledgeable in IEC practice wete

brought in from other parts of the country- to represent the

employees, those attorneys would not be familiar with the
1

particular nuclear. plant or personnel . involved. This, too,

would cause delays in an investigation.+

Thus, having. licensee's counsel represent the

employees would' greatly i'ncrease the speed with which the

!

,

. _ _ - . - - . . - _ _ - - - - - - - - - -
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investigation can be commenced and completed. Moreover, to the

extent that licensee's employees have had a prior working
,

experience with licensee's counsel, the employees may well be
lass intimidated by the interview process, and thus more

cooperative, than if they were represented by virtual

strangers.

The use of common representation of the employees |

would also facilitate the investigation process in terms'of the

review of pertinent documents. Because - one- attorney would be

representing many (if not all) of the employee-interviewees,

only one review of the documents pertinent to the ir+atigation
would be required. In addition, the scheduling of the

interviews and related matters and- indeed the conduct 'of -the
entire investigation would be facilitated if the-NRC official

need only deal with one attorney on behalf of all interviewees.

The arguments against " dual representation" set forth

in the supplementary information to the proposed rule are I

anparently based upon a concern with the existence of. potential i

confli. cts of interest in such representation. In raising this

cwm . however, the Commission misperceives its role. It is-

for the attorney, and not the official conducting the

investigation, to evaluate such potential conflicts of interest

>

. _ _ . _ _ _ _ _ . _ _ _ _ _ . _ . - - -
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;

j in accordance with the ethical rules to which the attorney-is

subject and to resolve the matter in accordance with _ such

rules. Securities & - Exchallgst_C.ottimi s sion v . csano, 533 - F.2d 7,

11 (D.C. Cir. 1976). The investigating official's supposed

2 concern with potential conflicts of interest cannot abrogate

the right of a witness to counsel of his choice as guaranteed

by the Administrative procedure Act, 5 U.S.C. S 555(a).

i

Nor can the NRC's stated belief *as a matter of policy

that investigative interviews should be conducted in- an
;

atmosphere f ree of outside influences," 53 Fed. Reg. at 45768,

override the statutory right of a witness to be represented at

an interview by counsel of his choice. An attorney; may

constitute an "outside influence," but it is-an influence that

Congress had mandated be present if a witness so chooses.

B. The Sequestration Rule Will_ Encourage and
Not Eliminate Delay in the Conduct of.
Commission Investications

The supplementary information accompanying the

proposed rule states that "[gluidance is required in this area

because attempts to resolve multiple representation on an ad

hoc basis- have led to unnecessary . delays in completing

investigations." 53 Fed. Reg. at 45770. ANpp is as concerned

as the NRC with reducing unnecessary delays in investigations.

. _ _ . - _ _ . _ . . - . _ . _ - . _ _ _ _ .-__._,...._2,._._ . _ _ . . . , .
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!
; The sequestration rule, however, by its very nature, cannot

reduce delay and will most probably increase it.,

.

The Commission " realizes that no absolute criteria can
;

1 be established for . determining when the NRC may exclude an

interviewee's attorney where the attorney is also counsel - for ,

;

the licensee," yet concludes that an " appropriate rule would i
,

grant the NRC of fice conducting the ' interview the discretion to ,
,

determine whether the attorney should be allowed to attend the,

,

interview." 53 Fed. Reg. at 45769. Obviously, such a

determination is itself nothing but an "ad- hoc decision" - of - !

exactly the type the Commission deplores as causing delay,
t

Moreover, given the virtually- unfettered- discretion that is. |
|' accorded the NRC official to make the determination and. the

{ unsound legal basis on which the' rule is grounded, it is

veritable certainty that any and every determination to exclude
;

counsel will be challenged ' in court. How such a situation
!

could- cure the " unnecessary delays" .that have allegedly |
1

hindered NRC investigations in the past is not explained. ;

i

Even in the rare instance in which a witness did not
choose to challenge in court an NRC decision to exclude a

particular = attorney from an interview, delay would nonetheless
4

be -introduced into the investigation. As the- rule itself-
,

-,v,e er,-~g,,p-w-rs>arve+-wu
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recognizes, the witness would have to obtain substitute,

counsel. What the rule fails to. recognize is the - dif ficulty -
a

u .. ..dght be encountered in finding -such an . attorney, as
'

discussed in Section III.A., abovo, and the ' delay inherent in-

tamiliarizing the new attorney with .the case. The _ rule's
assumption that 'a one-week postponement-of the interview would

allow sufficient time for this process can only .be termed ,

'

naive. Moreover, the amount of| delay involved-will inevitably
,

increase geometrically and not arithmetica11y with the number

of witnesses and attorneys involved.

All of that could ue avoided by the simple expedient

of permitting the licensee's counsel to represent all
i

employee-witnesses' -who desire such counsel at their

|
it.t:rtiewc. The employees would receive more effective

assistance of counsel and the NRC's investigation would be-

coinplei.eu tar more expeditiously than il. separate counsel for

each interviewee ~ had to be retained. Assuming that .-licensee's

- ^' unuld have determined that no conflict of - interest

''"ded such representation (as counsel would be required to

do in order - to undertake the representation without violating

' ' ' ' ~ of ethics), the NRC's investigation- would not be

" tainted" by the. dual representation of the licensee aridL the

c::,F . ;y ec - ui t nc s s e s .

.
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IV. CONCLUSION

i

; For the reasons set forth above, ANPP urges the
:

! Commission to reject the proposed sequestration' rule. The rule !

I' would not cure the Commission's -perceived problem .of ad' hoc ,

1

determinations about representation, would~; increase delay in !
!

investigations and would hinder the use of the very technique,- )
multiple representation, that could facilitate. NRC

investigations. In view of the serious infringement on. a
; witness's right to - counsel of his choice- that this rule would'
!
f work, there can be no justification for' adopting a rule that is

i

! antithetical to its stated objective. |;

!
I !

Very truly yours,

ARIZONA NUCLEAR POWER PROJECT
;-.

b_wOl R d_... s_ %v i -- - . -

Donald B. Karner
Executive Vice President

,

,
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february 13, 1989

Mr. Samuel J. Chilk
Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Attn: Docketing and Services' Branchi

Re: Proposed Rule - Sequestration of Witnesses Interviewed
under Subpoena 53FR 415768 (Nov. 14', 1988)

Dear Mr. Chilk:

GE Nuclear Energy appreciates the opportunity to comment on the
proposed rule. As currently written, the aroposed 10CFR Part 19 would
sacrifice the individual rights of persons su) ject to compelled interviews,
in favor of the convenience of the invatigators, and ostensible avoidance
of delay. We have reviewed the comments submitted _ by the Nuclear
Management and Resources Council, Inc. ("NUMARC") . We heartily endorse
these comments, and have little of a technical nature to add to them. They
demonstrate, in detail and with a force which the Commission should find
impossible to ignore, that the proposed rule represents a potentially
serious denial of the interview subjects' right to counsel of their choice,
and perhaps to any effective counsel. To that extent, the proposed rule-is
inconsistent with both constitutional and , statutory guarantees of that
right. Several courts of appeel have so held -in the case of. a similarly.-"~~W rule by the Securities and Exchange Co=i:sien, as discussed
at length in the NUMARC comments.

As also discussed in detail in those comments, the rule cannot. be
custified by the Commission's expressed concerns over what it sees as the
e iils of- dual representation. The premise of the proposed rule appears to
bt that there are virtually no situations where it is appropriate-for an ,

cm,loyer to provide, or a non control group employee to accept, joint
representation by company counsel. The feeling evident'y is _ that no

,

empDyee would accept such dual representation, with its admittedly real
possj?ility of a conflict of interest developing, were _it not for " inherent
(ro i,i' by the employer to do so; and that no employer would offer to do
so, were it not.for a desire to monitor, impede, and ultimately thwart an
ongoing Wyestigation.

' P. : 3 7g99
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This ignores a host of perfectly legitimate reasons for electing such
dual representation. An employee, especially one who believes:neither he
nor his employer has done wrong, may very logically be __most comfortable,
taking what he perceives as a surpassingly small risk.of a conflict of
interest developing, being represented by common counsel with his employer.
Comfort level asice, this may well be the most prudent course,-given the
specialized nature of the proceedings and of the factual setting, with both
of which com>any counsel is likely to be infinitely more familiar- than-

almost any otler counsel that the employee could retain, or certainly that
he could retain for a reasonable price, with a reasonable preparation time.4

,
Similarly, the employer's interests may be best served and just because '

something permits the employer to more effectively defend itself, it does

nat ecuate to " impeding" defense for itself and its employees.the Commission's investigation - by having counselprovice a coordinated There are'

plenty of mechanisms, including criminal sanctions and whistleblower
protections, not to mention the canons of ethics of the bar, to prevent
attempts to misuse information gained through attendance at employee
interviews, as by tryino to influence the testimony of other witnesses.
There is, however, the proposed rule's implication to the contrary '

notwithstanding, nothing improper or suspect about the employer's' counsel
havina such information, or even sharing -it with the employer, with the
employees' knowledge and consent, :thereby enhancing his ability to
knowledgeably defend both employer and employees. Doing- so within the
bounds of the applicable legal and ethical constraints is by definition n91
impeding or interfering with NRC's investigation.

Just as there is a possibility of abuse by unethical defense counsel,
so is there a very real likelihood of agency abuse of the proposed rule, by,

virtue of the unguided discretion afforded the investigator to' exclude,

|- counsel of the interviewee's choice, and the nearly total in+ nf
procedural safeguards to -prevent abuse of this discretion. The proposed
regulation would go so far as.to permit the investigator to decline to give--'

the reason for the exclusion of counsel to either the witness- or the
excluded counsell

Finally, the proposed rule wholly ignores, and runs almost completely ~
counter to, the recommendations of the so called Silbert Committee,
convened by the Commission a few years ago to make an expert assessment of
how it should proceed in- this area. The proposed rule writes the '

Committee's report out of existence. Fortunately, it cannot so easily
dispose of the underlying legal considerations which caused the Committee

. to conclude that any attempt-to limit witnesses' access to counsel of their
i

F

i ,

| .
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choice should be made only where "there is operete evidinrt that the
chosen representative of that witness is in such a position that his
participation would teninusiv cetludice the investigation " The current
proposal would, by contrast, permit such exclusion where "a-
reasonable basis exists to believe that the investigrMon mn be
obstructed, impeded or impaired either = directly or indirectly, by the-
presence of a common counsel.' This is far too thin a basis upon which to
take such an extraordinary action as -denying a witness counsel of his
choice, in a proceeding with the potential for criminal liability.

'
In the final analysis, as stated in the NVMARC comments. *the pro)osed

rule portrays a genuine disinclination to have any counsel of . c ioice
present at investigative interviews." Such draconian measures as the
proposed ' rule doubtless would make it sitnificantly simpler for NRC to
conduct its investigations, free of the occasional delays and other
inconveniences occasioned by slavish adherence to such niceties as the
right to effective representation of counsel. Fortunately, however,
administrative efficiency is not the sole objective of the Constitution,
the courts, or even the Administrative Procedures Act. Proposed 10CFR19 is
a misconceived attempt to further administrative efficiency at the expense
of individual rights, and should be unequivocably repudiated by the
Commission.

Sincerely,

Barton A. SmMh
Counsel

. - - . . - . . - - - - . . .. . . . - . . . .. - . - . - . - - . - _ - -
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February 17, 1989

Mr. Samuel J. Chilk
S</cretary
United States Nuclear Regulatory

Commission
i Wcshington, D.C. 20555

Attn: Docketing & Service Branch

Re: Proposed Rulo c. Sequestration
of Witnesses Under Subpoena

Dear Mr. Chilk:;

|

| The following comments by the Committee on Nuclear Technol-
'

ogy and Law of the Association of the Bar of the City of New York
(the " Committee") are provided on the proposal by the Nuclear
Regulatory Commission ("NRC") to amend its regulations at 10
L . r . rt . vart 19 in order to adopt a new rule for the " Sequestra-
tien of witnesses Interviewed Under Subpoena," as set forth at 53
Fed. Reg. 45768-71 (Nov. 14, 1988). The Committee respectfully

' ''-' '5^ r posed new rule is inconsie+ent vi+k koth
well-established legal precedent and sound public policy; it
therefore should not be adopted.

, 1. Introcuction
|
1

i.vnunittee is one of the standing committees of the Asso-..m

"; 3r of the City of New York, a voluntary bar asso-
C l d t 1011 Vlth more than 18,000 members. In 1949, the Executive
Cem.'ittee of the Association adopted a resolution establishing a

e r Atomic Energy, the predecessor to the Committee."- -

established a mandate for the Committee to report
or 31. mctters relating to atomic energy.

'n%i, 3 1993
,
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Since its inception, the Committee has actively partici}at d
in the consideration, development and interpretation nf much c;
the proposed legislation and regulation in the field of ator, o

energy. The NRC's proposed ru}e on sequestration is one suc'
regulation.

II. Analysis

The NRC proposes to amend Part 19 of its regulations in
order to require that witnesses be " sequestered" during NRC
interviews conducted pursuant to a subpoena. The NRC's proposal
encompasses both the " separation of multiple witnesses from each
other during the conduct of investigative intereiews", 53 Fed.
Reg at 45770 (proposed 519.3), and the Msqualificr.cion of an
attorney from representing a witness du.ing such a subpoenaed
interview if the attorney also represents other witnesses, the
witness' employer or management, and the NRC investigator deter-
mines that "the investigation may be oostructed,-impeded or
imparied (sic), either directly or indirectly" as a result of the
attorney's multiple representation. Id. (proposed $19,18(b)).
The puroose of the rule is to "ensur(e) the integrity of the
agency's factual fi' dings and regulatory conclusions" during
inspections and in'.estigations. Id. at 45769-70 (Supplementary
Information accompanying proposed rule).

The proposal does not explain the manner in which the integ-
rity of NRC's investigations heretofor has been compromised as-a
result of witnesses' behavior or the conduct of witnesses' coun-
sel. And while the integrity of NRC's processes must be assured,
there is ne reason to achieve this laudable end by means which
disregard the established legal rights of individuals who are

,

j involved in 01 processes.
|

At indicated in the Supplementary Information accompanying
he oroposed rule on sequestration, Section 6(n) of the Adminis-
trctive Procedure Act ("APA"), 5 U.S.C. 5555(b), provides that an
individual who is subpoenaed by a government agency "is entitled
to be accompanied, represented, and advised by counsel. "

. . .

Se_e 53 Fed. Reg. at 45768 (Supplementary Information). There is
a substantial body of law that defines the right to counsel, both
in the context of the APA, and in other non-administrative con-
texts, such as the right to counsel during a criminal trial, a
civil trial, or a grand jury proceeding. The NRC's proposal-on

| sequestration appears to give little, if any considera. tion either

| to this judicial precedent or to the traditional legal analysi:-
that is reflected in these cases. ;

|

l
,

!
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The right to counsel-is tot ac absolute right; nevertheless, 4

it is a right of enormou.) impcitence in our system of law, and-
_

the courts do not permit that right to-be lightly infringed.-
. .

One of the touchetones.of3the-right-to counsel is that it
~

"has always been construed to mean counsel of.one's choice."-
Backer v. Commissioner of Internal' Revenue, 275-F.2d 141,'144
(5th Cir. 1960); accord, SEC v. Csapo, 533 F.2d 7, 11L(D.C.Cir.
1976); SEC v. Hiqashi,"359 F.2d-550,-552-53 (.9th-Cir. 1966). In:

.*the context of a criminal 1 trial,--the_First Circuit _has recently
elaborated on the importance of-an individual's personalichoice
as te the attorney in whom he or she.has confidence: :

When, however, it is toe.covernment that
,

seeks to disturb the-planned. proceedings by. '

moving to disqualify _ defense counsel, it has
only one-arrow in its quiver. it must 6 mon-
strate that any infringement on' choice ~u
counsel is justified. It'cannot-expect to
prevail by saying, in effect, "The court i
should grant our-motion becauseLeven though j

ve have not demonstrated 1a sufficient need (
'or disqualification,-noLharm will haveJbeen
jone if-: competent substitute-_ counsel are
appointed and given enough time to prepare
their defense." Such an approach would-
entirely eviscerate a defendant's_ right.to--
counsel of choice.

United States v. Diozzi, 807 F.2d 10, 16 (1st Cir. 1986); see
also SEC v. Csapo, supra, 533 F.2d at 11 (discussion of impor-
tence to client-of his confidence in counsel of choice).

Thus, counsel of choice.is an integral part;of the rigat t'o
counsel. OrdinSrly, that right enecmpasses the cpportunity to
. select one's own counsel including, for example, annattorney who
has 6 particular;zcd knowledge, such as a familiar _ity with a-
highly technical area. See1Aetna Casualtv-&nSurety C.=v.--United
States, 570 F.2d 1197, 1202 (4th Cir. 1978) (in a civil action

4 involving an airplane crash, government _ employees wera entitled~

to "tne benefit not-only of Government counsel but also the res--i

ervoir of-the Government's expertise in this highly. involved and*

technical litigation").
'

O

Ti + standard used ty the courts _ to evaluate the -merits of an
affort cy.an administrative agency to: disqualify-a witness' cho'- '

sen counsel was set forth in the'Csapo case:
,

i

q
;
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(B)efore [an agency) may exclude (a witness'
chosen) attorney from its proceedings, it must
come forth . . with " concrete evidence" that.

his presence would obt,truct and impede its
investigation.

533 F.2d at 11 (emphasis added).

The " concrete avidence" standard was relied upon by the I

NRC's AdviLory Comanittee for Review of the Investigation Policy
on Rights of Licensee Employees Under Investigation when it made
its recommendations to the NRC in 1983. See Advisory Committee
Report, Sept. 13, 1983, at 16. Referencing the Csapo case,,the
Advisory Committee stated:.

We are-accordingly of the view that i t-
would be appropriate to enter or seek an
order of exclusion only where (a) a witness
-has been ordered to testify, and (b) there is
concrete evidence that the chosen repre-
sentative of that witness is in such a-posi-
tion that his participation as counsel would
seriously pre'adice the investigation.

There is no refere!ce to the Advisory Committee's recommen-
dation in the proposed rule on sequestration, ner is the Csano
" concrete evidence" standard addressed.- Instead, the standard
set forth in the NRC's proposal is squarely at odds with the
Csaco test, in that it requires only that an investigator deter-
mine that an investigation "may" be obst.ructed, impeded or.,

impared, "either directly or indirectly," in order to disqualify;

a witness' chosen counsel. 53 Fed. Reg. at-45769 (proposed
~ ''

'''b?'. Th: proponents of the rule do not explain uhy they
have proposed a standard that is inconsistent with settled law,
nor do they address the policy or other. considerations that went
into the adoption of their standard.

Tne " concrete evidence" standard reflects prevailing law,_
ano appropriately balsnces countervailing interests of substan-

h.paru.nca. If the conduct of witness' attorney is actually.o.

obstructing, impeding or imparing an agency- investitjation,
whether because of the attorney's allegiance to other clients.or
for any reason, the integrity of th* agency's process is in fact

: e c. t c. e ; , and the interest of the age. icy _and the
public-at-la.je need not be subjugated to the ostensible interest
of the witness. However, because of the witness' statutory enti-
tlement to counsel of choice, disqualification is inappropriate

,

a_ s
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when there is not an actual obstruction of justice but simply
aggressive lawyering, euphemistically referred to by the Supreme
Court as " courageous forthright lawyerly conduct." Sqe Sacher v.
United States, 343-U.S. 1, 12, 72 S. Ct. 451, 457 (1952). And

'

the "mera fact that a witness' counsel also represents others who
have been or are later to be questioned, is no basis whatsoever
for concluding that presence of such counsel would-obstruct the
investigation." Csr a v. SEC, supra, 533 F.2d at 11.

In short, while the interests of the individual witness in
an agency investigation are not the only interrTts at stake, the
witness' APA-granted right to counsel is desers 'g of the
agency's substantial deference. The NRC Staff . proposed amend-
ment to Part 19 of its regulations too readily encroaches on wit--

nesses' statutory right to counsel. Contrary to the suggestion
contained in the proposed rulemaking, the proposal is not a
"somewhat minor burden on an individual's right to be accompanied
by a particular counsel," 53 Fed. Reg. at 45769 (Supplementary
Information); rather, it would institutionalize an onerous bur-
den.

In addition to'the standard for disqualifying counsel'that
is contained in the proposed rule on: sequestration, there is
another element of the proposal which appears to be inconsistent
with settled law and with sound practice.

!

| The proposed rule expressly permits NRC investigators to
" separate" witnesses, see 53 Fed. Reg. at 45770 (proposed,

| 55 19.3, 19.18). Although neither the proposed rule nor the Sup-
plemental Information defines what this " separation" entails, it
appears to encompass prior restraints on witnesses' conversations
and contacts with other witnesses or interested parties. This
inference is suggested by the fact that the concept Of "ccqucc-
tration," used in evidentiary proceedings, contemplates limits on
a witness' conversctions to other witnesses who have not yet
testified about the former's trial testimony. See Fed. R. Evid.
Rule 615 (witnesses excluded from trial so that they cannot baer
the testimony of other witnesses). The inference also is sug-
gested by the concern set out in the Supplementary Information to
the proposed rule that dual representation "could permit the sub-
ject of the investigation to learn, through counsel, the direc-
tion and scope of the investigation" -- a result the rule s7eks
to cvoid. 53 Fed. Reg at 45769.

| The situation where one witness' testimony can be kept
" secret" from other witnesses is sequestratio" at trial, in which
witnasses are excluded from the courtroom during the courtr,om

-

!
i
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,

ttestimony-of other witnesses.' Fed.. R.LEvid.,; Rule 615.' _'In con '
-trast, the proposed NRC. rule' contemplates the""[slequestr6 tion";

of vitnesses "during the conduct,of investigative interviews."
53 Fed. Reg.; at 4 5770. (proposed 15 19. 3) .

The traditional. concept'_ofievidentiary sequestration 11s
available only in.the courtroom. = Sequestration hasono applica-
tion during pre-trial phases of a proceeding,.. including the !

investigative phase. Thus, in.Grecorv v. United' States,,369 F.2d
185, 188.(D.C. Cir.-1966), the Courtaof Appeals; observed that-
"(w]itnesses, particularly eye witnesses, to aLcrime ari :he
property of neither the prosecution nor the defense. Botn sides- a

havean-equalript, and should have an equal opportunity, to i

interview them."
,

If, by its form of " sequestration," the:NRC-StaffEintendssto
"

impose a pr.ior restraint.on witnesses'Espeech-and conduct, the
staff is' infringing on witnesses' First Amendment-rights.7 Not

~

only-does_the government 1 carry a~ heavy burden to1 justify such-a
prior restraint, but the restraint must be "narrowlyJdrawn and-
cannot be-upheld if' reasonable alternatives areravailableLhaving'
a_ lesser impact on'First Amendment freedoms'." CBS. Inc. v.i

| Younc, 522 F.2d 234, 238 (6th Cir. 1975):(citations omitted)._;No-
such 6.'alysis is proferred-in the proposed rule, not it;is likelyd

,

L that such anLanalysis would be persuasive.

1/ While the secrecy element of' sequestration is.present in- -

grand jury _ proceedings, Fed. R. Cr."P.;6(e)(2), grand' jurors are
functioning as agents of the-state in carrying its_ judicial-
responsibilities and,.accordingly, "are subject _to speech"
restrictions that would violate the first'amendmentlif-imposed

I acainst orivate1 citizens generally." U.S..i.v.; Ford, 830 F.2dE596,
L 5991(6th Cir. 1987)', citino 2 ABA Standards-for Criminal Justice,..
' Standard 8-3.6 V Commentary at 8-54-55.(2d Ed.-1980)..

Furthermore, even in the-grand jury context,nwhere witnesses-
appear before the grand jury in closed: session,-and where counsel
is not present, a grand jury _ witness is free-to discuss his expe-

L rience before the grand jury with anyone,.and that certainly.
_

~

Includes his-attorney. As Rule 6(e)(2).of the Federai Rul'es.of
C-iminal Procedure specifically provides,."No obligation;of
secrecy may be-imposed =on-(grand jury witnesses)." See, e.a.,
"-itcd States v. Sells Encineerinq,'In:., 463'U.S. 419,-425-

'(198 3 ) ; Blalock v.-United States, 844 F.2d 1546,-1556 -(llth Cir.
1988); In re Grand Jury Proceedinos,,814 F.2d 61, 68-69 (1st Cir.
1987).

'

-. - -- .- - . . - - - - .. ..-.w._.. - . - .. _. - . -
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'

In summary, restricting the speech of'a witness outside.the
courtroom-constitutes a prior restraint on free speech which can
only be justified in exceptional circumstances. The. proposed'
rule on sequestration, insofar as it. intends toHrestrict vit-

,

ness's_ conversations or associations.with, at-most, modest justi-
d-" inn, is impermi'ssible. 1

Finally,.there is ambiguity-and vagueness in.thelproposed
rule which would appear to make the= rule-void for vagueness.
oce, e.g., Smith v. Goouen, 4151U.S. 566, 572, 94-S..Ct. 1242,- F

1247 (1974); Connolly v. General Constr3ction Co., 269 U.S. 385,_
391, 46 S. Ct. 126, 127-(1926);- Bass ~P)atino Co.-v. Town ofs
Windsor, 639 F. Supp. 873, 881 (D.--Conn. 1986);-see.cenerally
Note, The Void-for-Vagueness Doctrine in the Supreme Court,--109 l
U. Pa. L. Rev. 67 (1960).

The proposed rule's definition of' sequestration is suffi-
ciently vague that it is unclear: precisely what activities could

.

be prohibited. In addition, there are many inconsistencies _in 1

the rule which obscure-its meaning.

There are confusing and inconsistent. characterizations of
the presumption the rule intends to: embrace-concerning dual rep-
resentation. For-example, sections 19.3 and 19.8(b)-of-the pro-

,

posed rule contain the presumption that dual representation i.-s
impermissible, and require the express permission of the investi- ,

gator =before it will be allowed. 53LFed. Reg. at 45770. InLeon-
trast.-the-Supplementary Information reverses the presumption by
stating that dual representation is appropriate, absence-objec-
- *i--S*; *he-investigator. 53 Fed. Reg. at145769. _Moreover,-sec-
tions 19.18(a) and :;b);contain reverse presumptions 2about the-
presence of counsel of choice.- Furthermore, the proposed. rule.'s
crecumption aga' inst dual representation makes no distinction ~

cue status of'the interviewee-client, sucn as vnetnar ne-uodeu vu

is a laenJuer of the ' licensee's " corporate control _ group. " In con-e

trast.-the-Supplementary Information appearsgto consider. this.
a..___.. r.;;r to be meaningful'.- Compare 53 Fed. Reg. at145770
'----^- ' CS.19.3,19.18) with'53 Fed. Reg. at 45768.--

q
-- ~ . - ,. r i_o n

'

The Committee opposes the NRC Staff's proposal to amend Part |:: :' :hs ;gency's regulations-to provide for sequestration of
- defined'in the Staff's proposed rulemaking. See 53

:::. .eg._at 45768-71. The Committee's opposition-is based on
>

$
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its assessment that the sequestration proposal appears to be
inconsistent with settled law, and is imprudent as a matter of
public policy. '

Jay E. Silberg, Chair
Paul B. Abramson Gerald J. Hayes
James Asselstine Herbert Henryson II
Michael A. Bauser Ernest J. Ierardi
Robert W. Bic, hop Donald P. Irwin
Sidney R. Bresnick John Lamberski
Paul G. Burns Dorothea E. Matthews
John Byington Jr. Kenneth F. McCallion*
Tatyana Doughty Jeffrey L. Nogee
Joseph R. Egan Nicholas S. Reynolds
Charles D. Finkelstein Jeffrey L. Riback
Gerald Garfield Robert D. Schmicker
Gerald C. Goldstein Roderick Schutt
Drayton Grant Philip T. Shannon

* The separate views of Kenneth F. McCallion appear below.-

\
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Separate Views of Kenneth F. McCallion '
,

L
t

.

| While I agree that the proposed.NRC amendment to Part'19 of-
| its regulations is ill-advised to-the' extent: that i t vould give ,

, - total discretion.to an agency officialLeonducting-anDinvestiga-

tion to disqualify) counsel-representingLmore than one-fitness-
i
'

(5 19.18(b) and:(c ), it is my opinion that the portion of the ,

proposed ~ rule dealing with'" sequestration of witnesses" _

i

(5 19.18(a)) is. reasonably .related to_ the : legit-imate' investiga-
tive function of the NRC and does not impermissibly intrude onca
witness right of association or! freedom of speech.

On their f ace,: proposed Sections-19.3 and 19.18(a): permit a
witness to be " accompanied, represented, and advised ~by counsel
of.his-or~her choice," and merely. prohibits another'vitness,- 4

another witnesst counsel or his employerts-counsel from being
_

'

i present during the interview of that witness.- This' aspect of the-

proposed rule seems to be more analogous to the provisions of ;

Fed. R. Evid. 615 (excluding-witnesses from trial), and rules .

prohibiting other witnesses or their counsel from attending grand
,

jury proceedings, than cases-involving =" prior restraints" by '

courts enjoining publication of news artic1'es._ The-proposed reg-
'

ulations no more contemplate;a_ prohibition on communications|

between two witnesses either before or after-an. interview,:than 1

Fed. R. Evid. 615 can be interpreted-as restricting out-of-court
communication--between trial! witnesses._ Any_ restraint on freedom
of expression or association resulting from'an adoption of the

_

proposed rule would,: therefore,~be minimal'.:

In order to e'liminate any ambiguity-in proposed _ Sections-

19.18(a) as to whether a witness may-be accompanied to an inter-
view by counsel _ofLhis own choice, even-thoughlsuch-counsel 7also
represents another witness or the employing entity,-I-would~ pro--

pose the following language be-added at-the end of--propose 1 Sec-
tion 19,18(a):

"However, nothing herein shall be construed
to prohibit a wi tness from being; accompanied
during ant examination by an-attorney of_ his
choice, aven though said attorney may-als
represent another witness'or the. employing
entity, as long as any potential conflict is
fully disclosed to the-witness and the wit-

,

ness assents to the multiple:. representation."
,

!

|
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