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Background

The current proceeding was precipitated
by Suffolk County's determination on
February 17, 1983 that no adequate
offsite emergency plan could be
developed for Shoreham. 1In response,
the applicant, Long Island Lighting
Company ("LILCO") asserted that an
adequate offsite emergency plan was
achievable without participation by
Suffolk County. On April 20, 1983, the
Licensing Board ordered that a hgaring
be held to adjudicate the issue. On
May 12, 1983, the Commission affirmeds
the decision to conduct this hearing.
The applicant submitted its emergency
plan on May 26, 1983,

- §° Citizens' Petition

In support of the applicant's emergency
plan, Citizens petitioned for late
intervention on June 14, 1983, Citizens
alleged that its members had a "strong

4
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17 NRC .
CLI-83-13' 17 NRC .



interest in the availability of safe,
clean, efficient energy sources on Long
Island," and to further that end,
Citizens advocated that LILCO be granted
an operating license for Shoreham.

Citizens justified its nontimely filing
by claiming that the events motivating
Citizens' involvement, Suffolk County's
termination of emergency planning, had
occurred only recently. Citizens
alleged that no other means existed for
it to protect its members' interests.
Because its membership included
"recognized authorities in the field of
nuclear power"” and "professional[s] in
radiological emergency planning”,
Citizens asserted that its contribution
to the record would be valuable.
Furthermore, the petition stated that
although Citizens and the applicant
shared a common goal, Citizens' lack of
financial ties to the applicant and
Citizens' interest in protecting its

6Pursuant to 10 CFR 2.714(a) (1), nontimely petitions
for intervention should be evaluated according to the
following factors:

(1)

(ii)

(iid)

{iv)

(v)

Good cause, if any, for failure to file on
time.

The availability of other means whereby the
petitioner's interest will be protected.

The extent to which the petitioner's
participation may reasonably be expected to
assist in developing a sound record.

The extent to which the petitioner's interest
will be represented by existing parties.

The extent to which the petitioner's
participation will broaden the issues or
delay the proceeding.



families in the event of an emergency
would afford a unigue vantage point.
Citizens stated that it would not seek
to enlarge the present scope of the
issues or proceeding.

The parties to the proceeding had mixed
reactions to the petition. The
applicant supported the petition;
Suffolk County was neutral and the staff
opposed the petition on the bases of
lack of standing and untimeliness.

3. Licensing Board Order

The Licensing Board found that the
petition was filed approximately seven
years after.the start of the Shoreham
proceeding. Moreover, although some of
the pertinent events were recent
developments, the Board found that
Citizens failed to provide any
justification for its failure to file
around February, when Suffolk County
halted its emergency planning effort.
10 CFR 2.714(a) (1) (i). The Board also
found that Citizens' failure to identify
witnesses and to summarize their
testimony resulted in a failure to show
its potential contribution to the
record. 10 CFR 2.714(a) (1) (iii).
Furthermore, Citizen's explanation of
why its interests were not represented
by the applicant was found to be
inadequate. 10 CFR 2.714(a) (1) (iv).
Finally, the Board was skeptical about
Citizens' statement that it would not
delay the proceeding. 10 CFR
2.714(a) (1} (v). The Board agreed with
the petitioners on one factor only, the
absence of other means whereby Citizens
might protect its interests. 10 CFR
2.714(a) (1) (ii). On the whole, the

)

LBP-83-42 (July 28, 1983).



Board determined that the factors
weighed against granting Citizens the
right to intervene. Citizens appealed
the Licensing Board ruling to the Appeal
Board.

4. Appeal Board Order

The majority of the Appeal Board
affirmed the Licensing Board's denial of
the petition to intervene.

The Appeal Board found Citizens bound teo
the original deadline of April 1976 for
intervention petitions because the
original issues were determinant of
Shoreham's licensure. The Appeal Board
saw the Suffolk County resolution as
merely adding a new dimension in the
proceeding, not the start of a new
proceeding. Moreover, even if County's
resolution somehow justified Citizens'
petition, the Board could find no good
cause in Citizens' delay from

February 17 when the County issued its
resolution until June 14 when Citizens
filed its petition.

The Appeal Beoard agreed with the
Licensing Board that Citizens had no
other means available to protect its
interest. However, the Appeal Board
could find nothing in the record to show
that Citizens would enhance the
applicant's case or presentation in any
significant way.

The Appeal Board found that due to
insufficient detail about its witnesses
and the substance of their testimony,
Citizens failed to show that its
participation might reasonably be




expected to ass&st in the development of
a sound reccrd.

Finally, the Appeal Board found that the
pctential for more discovery could delay
the proceeding if Citizens were granted
the right to intervene.

Of the five factors considered, four
weighed against Citizens' intervention.
Based on this imbalance, the Appeal
Board affirmed the Licensing Board's
denial of the petition to intervene.

- 1% The Dissent

The dissent balanced the factors
differently and would have grantd
discretionary intervention to Citizens.

The dissent believed that the County's
decision to terminate emergency planning
was new information which started the
late intervention clock running in
February 1983 at the earliest. Thus,
for the purpose of determining good
cause, Citizens was, at most, only four
months late. But because the Commission
did not approve the conduct of the
hearing until May 12, and the applicant
did not submit its plan until May 26,
the dissent found that Citizens' filing
by June 14 was timely.

8’rhe Appeal Board was unimpressed with the fact that
some members of Citizens participated in the Shoreham CP.
proceeding for two reasons. First, it was not clear that
the participation made a2 substantial contribution to that
record. Second, the issues in the CP proceeding were
different than issues anticipated in the emergency planning
proceeding. It should be noted that Citizens' counsel
agreed that this prior participation was irrelevant to the
current proceeding.




The dissent would have weighed more
heavily on the Licensing Board's
determination that there were no other
means by which Citizens could protect
its interest. The dissent also
disagreed with the Licensing Board's
finding that Citizens failed to show
that its interests could not be
adequately represented by the applicant.

On the development of a sound record,
the dissent believed that Citizens'
contribution would be helpful because
the issues cof emergency planning invited
opposing local viewpoints. Just as
local community and governmental
advocates have intervened, with one
(Town of Southampton) as recent as March
1983, so shculd Citizens have been
permitted to intervene in order to
enhance the record. Furt.ermore,
although not considered by the Licensing
Board, some of the members of Citizens
were also members of Suffolk Scientists
for Cleaner Power and Safer Environment,
a participant withga laudable role in
the CP proceeding.

The dissent agreed with the Licensing
Board and the Appeal Board that
Citizens' involvement in the proceeding
would not broaden the issues. However,
the dissent disagreed with the Licensing
Board and the Appeal Board that
intervention would cause appreciable
delay in the timetable. At the time
that Citizens filed its reguest, the
parties were in the midst of informal
discovery only. Citizens submitted its

9'I'o the dissent, this was similar to the Sheffield case

in which the American Nuclear Society was granted
intervention, Nuclear Engineering Co., Inc. (Sheffield,
Illinois Low-Level Radiocactive Waste Disposal Site),
ALAB~494, 8 NRC 299, 300 n.l1 (1978).




proposed contentions at the same time as
the other parties and had agreed to
comply with all procedural time limits.
The hearings are not scheduled to begin
until early December.

As for delay caused by other parties
conducting discovery ¢ jainst Citizens,
the dissent admitted that some delay
might result but that it would be
unlikely to be dilatory or
uncontreollable. Citizens intended to
litigate only three contentions and
present only two witnesses. Moreover,
to subscribe to the majority's view that
delay could result from additional
discovery would mean, in effect, that
the existing parties would have a de
facto veto power over late intervention
petitions by announcing an intention to
conduct extensive discovery against the
petitioner. The party most injured by
any delay, the applicant, supported
Citizens' intervention petition.

In the alternative, the dissent believed
that even if Citizens was not allowed to
intervene as of right it should have
been allowed to intervene as a matter of
discretion because it could have been
expected to participate constructively
in developing the record on a unigue
issue of first impression, with only
minimal delay.

OGC Analysis

fIn our view. |
|
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DECISION

Opinion for the Board by Messrs. Rosenthal and Wilber:

Before us is the appeal under 10 CFR 2.7l4a of Citizens
for an Orderly Energy Policy., Inc. (Citizens}, from the
Licensing Board's July 28, 1983 memorandum and order denying
its petition for leave to intervene in this operating

license proceeding involving the Shoreham nuclear facility



o iy

on Long Iisland, suffolk County, New York.1 The denial was
founded solely on the petition's untimeliness; i.€.., the
Board found it unnecessary to reach the additional, and
substantial, guestion of Citizens' starding to intervene.z
Finding ourselves in basic agreement with the Licensing
Board's analysis of the considerations governing the
_ .zeptance OX rejection of tardy petitions,3 we concur in
its ultimate conclusion that there is insufficient cause to

allow Citizens %o enter the proceeding at this late date.

1 gee LBP-83-42, 18 NRC _.
2 14, at (slip opinion at 13).

. 3 1In passing upon an untimely intervention petition,
the Licensing Board is to consider and balance the following
five factors:

(i) Good cause, if any, for failure to file on
time.

(ii) The availability of other means whereby the
petitioner's interest will be protected.

(iii) The extent to which the petitioner's
participation may reasonably be expected tO assist in
developing 2 sound record.

(iv) The extent to which the petitioner's
interest will be represented by existing parties.

(v) The extent to which tbL petitioner‘s
participation will broaden the issues or delay the
proceeding.

10 CFR 2.714(a) (1) .




We thus affirm the result below. In doing so, we follow the
Licensing Board's lead and eschew ruling on whether
Citizens' asserted interest in the outcome of the proceeding
is of the stripe cognizable under the Atomic Energy Act of
1954, as amended, 42 U.S.C. 2011 et seq. At our request,
that question was explored at scme length both in the
parties' briefs and at oral argument. But it is best left
for resolution when and if it should come to us in the
context of an intervention petition not requiring rejection
as untimely. The same may be said of the question whether,
assuming that Citizens lacks standing to intervene as a
matter of right, it nonetheless meets the criteria
established for allowing intervention as a matter of

discretion. See, e.g., Portland General Electric Co.

(Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27,
4 NRC 610, 614-17 (197€); Virginia Electric and Power Co.

(North Anna Power Station, Units 1 and 2), ALAB-363, 4 NRC
631 (1976).%

4 To the best of our recollection, this is only the
second time that we have been faced with an intervention
petition filed by one wishing to support without
gqualification the license application under consideration.
See Nuclear Engineering Co., Inc. (Sheffield, Illinois,
Low-Level Radicactive Waste Disposal Site), ALAB-473, 7 NRC
737 (1978). This fact reinforces the wisdom of not
grappling unnecessarily with the sharply differing views of
the parties on the question of Citizens' standing here.
Opinions that, in the circumstances of the particular case,

(Footnote Continued)
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I

A. This proceeding was instituted in March 1976 ==
seven and a hualf years ago. Although many of the litigated
questions have now been decided by the Licensing Board,5 one
major remaining issue below is that of emergency planning.
That issue assumed different proportions in 1980 when, in
the wake of the Three Mile Island accident the prior year,
the Commission promulgated new regulations governing offsite
emergency response plans for nuclear power facilities. See
10 CFR 50.33(g), 50.47.

We need not recount here the Shoreham cffsite emergency
planning developments between 1980 and earlier this year.
For present purposes, the appropriate starting point is the
February 17, 1983 resolution of the Suffolk County
Legislature to the effect that the County would take no
¢further part in the Shoreham emergency planning effort. The
asserted reason for this action was that no satisfactory

offsite emergency response plan could be developed.6 On the

(Footnote Continued)
are essentially advisory in nature should be reserved (if
given at all) for issues of demonstrable recurring
importance. see Tennessee Valley Authority {Hartsville
Nuclear Plants, Units A, ' an T ALAB-467, 7 NRC
459, 463 (1978).

5 cee LEP-83-57, 18 NRC ___ (September 21, 1983).

6 uefolk County Legislative Resolution To. 111-1983.
This was said to be so pecause of such factors as the
(Footnote Continued)



strength of that legislative action, the County =-- which in
1977 had been allowed untimely intervention under 10 CFR
2.714 -- moved the Licensing Board to terminate the
proceeding. Its claim was that, absent its participation in
the emergency response effort, as a matter cf law no
operating license could be issued.

In response to the motion, the applicant asserted that
adequate offsite emergencj planning is achievable without
Suffolk County participation. In this connection, it
indicated that, if given the opportunity to do so, it would
present an adeqguate substitute plan that did not call upon
County resources.

On April 20, 1983, the Licensing Board denied the
County's motion and ordered that a hearing be held on the
applicant's substitute offsite emergency response plan when
submi;ted.7 Recognizing the significance of the
interpretation of NRC regulations that undergirded this

result, the Board referred its ruling for immediate

(Footnote Continued)
geography and population density of Long Island and the
asserted inadequacy of available evacuation routes.

7 LBP-83-22, 17 NRC .



interlocutory review.8 On May 12, 1983, it was affirmed by
the Commission.

On May 26, 1983, the applicant fo;mally submitted its
substitute offsite emergency response plan. (By that date,
a separate Licensling Board had been convened to hear and
decide the offsite emergency planning jgssues.) On their
receipt of the plan, the four intervenors seeking to
litigate those issueslo commenced with the preparation of
contentions and other prehearing matters.

‘On June 14, 1983, citizens filed its intervention
petition and, eight days later, submitted a statement of
proposed contentions. According to the petition, Citizens
was formed in January 1983 by "engineers, physicians, and
scientists working on various projects invelving nuclear
power" who *favo[r] the issuance of an operating license toO
1

the [applicant].'1 in this regard, the petition was

accompanied by the affidavits of five of Citizens' members:

8 ;mp-83-21, 17 NRC (April 20, 1983).

9 c11-83-13, 17 NRC ___. Although the referral had
peen addressed to an appeal board, the Appeal panel Chairman
transferred it to +the Commission in an unpublished order

entered on April 26, 1583.

10 gu¢folk County, the shoreham Opponents Coalition,
the North Shore Committee Against Nuclear and Thermal
Pollution, and the Town of Southamptcn.

11 petition at 4.



a physicist, two nuclear physicists, and two health
physicists, all of whom reside within 15 miles of the
Shoreham plant. |

As the basis for seeking intervention, the petition
alleged that Citizens' members have a "strong interest in
the availability of safe, clean, efficient energy sources on
Long Island,"™ which interest will be adversely affected

12 Because

if Shoreham is not granted an operating license.
an adverse ruling on the applicant's substitute offsite
emergency response plan could result in denial of an
operating license for Shoreham, Citizens therefore desires
to enter and participate in the proceeding for the purpose
of supporting that plan.13

On the matter of timeliness, Citizens sought to justify.
the eleventh-hour filing of its intervention petition on the
basis that the events leading to the threat of a denial of
the operating license application had only “recently

14

occurred.” Addressing the other Section 2.714(a) lateness

12 Id, at 5-6. A like averment was contained in the
supporting affidavits of the five individual members.

13 Id, at 6~7.

14 74, at 14.
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factors, Citizens maintained that, inasmuch as its

membership includes "recognized authorities in the field of
nuclear power" and "professional(s] in radiological
emergency planning”, it will make a "valuable contribution”

16 Although explicitly acknowledging that

to the hearing.
its ultimate goal did not differ from that of the applicant,
Citizens further claimed that its members' lack of financial
ties to the applicant and their interest in seeing an
adequate emergency plan for themselves and their families

17

gives them a unique "perspective”. Citizens also observed

that, as the proceeding will 'iniéially decide the fate" of

Shoreham, nc other means exist for Citizens' members to

18 Pinally, the Licensing Board was

protect their interests.
assured that Citizens would not undertake to introduce
"concerns outside the scope of the hearing" or to delay the
proceeding in any other manner.19
In response to the petition, applicant filed a general
endorsement of Citizens' effort and Suffolk County took an

essentially neutral position. The NRC staff, however,

13 See fn. 3, supra.

16 Petition at 8.

17 1a4. at 9, 10.

18 ra. at 11.

19 1pia.




opposed the petition, contending that Citizens lacked

standing to intervene here, that it had made no case for
allowing intervention as a matter of discretion, and that,
in any event, the petition should be denied on lateness
grounds. On the last point, the staff stressed that

0 and argued that

Citizens' filing was "seven years late"
the "recent important development" of Suffolk County's
withdrawal from the emergency planning arena did not
constitute good cause for the filing's untimeliness as it
was "simply the latest [event] in the long and continuing
process of Shoreham offsite emergency planning.'21 The
staff characterized as "tenuous" Citizens' argument that its
position would otherwise go unrepresented in light of the
identity of Citizens' goal with that of applicant, which,
the staff anticipates, "will advocate [its offsite] plan to
the fullest extent possible.'22 The staff also suggested

that, while Citizens' admission would not necessarily

*unduly delay" the proceeding, litigation of some of its

20 The notice of opportunity for hearing established
April 19, 1976 as :the deadline for intervention petitions.
See 41 Fed. Reg. 11,367, 11,368 (March 18, 1976).

41 Staff's Response to Citizens' Petition (June 29,
1983) at 8-9.

22 14, at 10.
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concerns might "broaden and complicate" matters.23 wWith
respect to Citizens' argument that its members' expertise
would render unigue assistance at the hearing, the staff
asserted that there was no evidence to support the claim,
and that "where reliance is placed on the factor of
axpertise, the petition should provide a bill of
particulars" respecting the prospective contribution.z‘
By way of reply, Citizens reiterated its belief that
the petition should not be deemed inexcusably late because
"(tlhe need to litigate [the] issue [of applicant's plan]

did not arise until late April, 1983."25

With regard to the
staff's assertion that Citizens ought to have supplied a
*bill of particulars” to document its expertise, Citizens
observed that it was "unaware" of any such obligation ever
being imposed on prospective intervenors, but stated that
"[s]hould the Licensing Board decide . . . that a 'bill of

particulars' should be provided, Citizens will do so.'zs

23 14, at 10-11.

4 1d. at 9-10. The Town of Southampton also filed a
response to Citizens, essentially echoing the staff's
arguments., Subsequently, at a July 13 prehearing
conference, the other two intervenors also indicated that
they opposed another party being added to the case.
Prehearing Conf. Tr. 44, 45.

25 peply to Staff Response (July 12, 1983) at 5.
26

1d. at 6-7.
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This matter came up again at a July 13 prehearing conference
when the Chairman of the Licensing Bcard asked Citizens'
counsel:

What role do you intend to play in terms of

cross-examining witnesse§7 presenting your own

witnesses, and so forth?
Counsel responded (in part):

The members of Citizens do have a strong background not

only in nuclear energy but also in emergency planning.

A major portion of Suffolk County's contentions deal

with accident assessment, They allege that accident

assessment is not adequate or that it can't be done.

Members of Citizens would be able to address that in a

lot of detail, and I think that iisan important point

that we would be able to address.

B. In its July 28 order, LBP-83-42, supra, the
Licensing Board first determined that Citizens' intervention
petition was late in that it was filed long after the
deadline specified in the 1976 notice of oppoitnnity for
hearing for the submission of such petitions. Accordingly,
it turned to a discussion of the five Section 2.714(a)
lateness factors. On balance, the Board concluded, those
factors weighed against allowing intervention.29

On the first factor (good cause for being late), the

-Board reasoned that, although the events leading to

&t Prehearing Conf., Tr. 34.

a8 Prehearing Conf. Tr. 34-35.

29 1g NRC at ___, ___ (slip opinion at €=7, 13).
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Citizens' intervention attempt were of fairly recent
vintage, Citizens had provided no justification for not
filing at least by February when it became aware of Suffolk

30 On the third factor (C.tizens'

County's withdrawal.
potential contribution to the development of a- sound
record), the Board agreed with the staff that the petitioner
had an affirmative obligation to identify the witnesses and
to summarize the testiinony or other evidence that it
proposed to present, an obligation that the Board thought

31 Respecting the

Citizens had not adequately fulfilled.
fourth and fifth factors, the Board determined that Citizens
had not satisfactorily explained why the applicant would
inadeguately represent its interests in the proceeding and
that Citizens' participation might well delay the proceeding
to some extent.32 Thus, as the Board saw it, only the :
second factor (the availability of other means whereby
Citizens might protect its interest) favored the grant of

late intervention.33

30

Ia, at (slip opinicn at 9).
31 Id, at (slip opinion at 10-11).
33 Id., at (slip opinion at 11-12).
33

Id. at (slip opinion at 10, 13).




This appeal followed. It is supported by the applicant
34

and opposed by the staff.
II

Since 1972, in essentially their present form, the
provisions of Section 2.714(a) concerned with the treatment
to be accorded untimely intervention petitions have been
embodied in the Commission's regulations. 1In the ensuing
eleven years, there have been innumerable Licensing Board
orders passing upon such petitions on the basis of an
application of the five lateness factors specified in that
Section. An informal survey discloses that some 22 of those
orders have received appellate review on the merits =--
typically by an appeal board without further review by the
Commission itself. In 15 instances, the Licensing Board's
balancing of the five factors led to a rejection of the
petition; in all but one of those instances, the denial of

the petition was affirmed. With regard to the seven

34 Although endorsing without reservation Citizens'

claim of standing, the applicant observed in its brief (at
2) that the intervention petition "was filed years late" and
that it was a "finely balanced gquestion" whether "sufficient
grounds exist to excuse the untimeliness." The applicant's
ultimate conclusion was that the balance "tips in Citizens'
favor." 1Ibid.,



appealed Licensing Board grants of late petitions, five were
affirmed and two were'reversed.35
Obviously, whether any speciiic belated petition should
be turned aside solely because of its tardiness hinges upon
the totality of the circumstances of that particular case.
Thus, the foregoing statistics do not of themselves have any
direct bearing upon the proper disposition of Citizens'
appeal here. They nevertheless are illuminating in several

respects. For one thing, it is quite apparent that neither

this Board nor the Commission has been readily disposed to

- substitute its judgment for that of the Licensing Board

insofar as the outcome of the balancing of the Section

36

2.714(a) factors is concerned. For another, as is equally

33 In an Appendix to this opinion, infra, pp. 50-51, we
identify the appellate decisions uncovered in the course of
the survey. :

¥ In this connection, it might be noted that the only
prior reversal of a Licensing Board denial of a late
petition involved the endeavor of Erie County, New York, to
patticipate in a proceeding concerned with a facility
) scated near its boundaries. Nuclear Fuel Services Inc.
(West Valley Reprncessing Plant), CLI-75-4, 1 NRC 555
{1975). In that case, by a divided vote we had affirmed the
denial. ALAB-263, 1 NRC 208 (1975). On its further review,
the Commission observed that 10 CFR 2.714(a) gives "the
Licensing Board broad discretion in the circumstances of
individual cases.” 1 NRC at 275. It nonetheless adopted
the position of the dissenting member of this Board, which
had rested heavily upon the significance that should attach
to the fact that the County had a special responsibility
insofar as the identification of the public interest and the

vindication of public rights were concerned. See ALAB~263,
(Footnote Continued)
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apparent, there has not been a genera: inclinatioa to favor
the admission of tardy petitioners to a proceeding. Indeed,
given the fact that more than two-thirds of the appellate
decisions left the petitioner on the sidelines, the
precisely opposite conclusion would be‘justified.37

In contrast to the petitioner in each prior case,
Citizens seeks to intervene in support of the utility
application under adjudication. Although this fact might
well bear upon Citizens' standing to intervene -- a guestion
that, once again, we need not here reach -- it manifestly
can be assigned no weight in the determination of the
lateness matter. Stated otherwise, the five Section
2.714(a) factors are to be applied in the same manner in the
evaluation of all tardy petitions, irrespective of whether

the petitioner favors or, instead, opposes the licensing of

the facility in question. Likewise, the amount of deference

{(Footnote Continued)

1 NRC at 220-21 (dissenting opinicn); CLI-75-4, 1 NRC at
275. The Commission alsc stressed that the hearing
apparently would not commence for at least another six
months or so. Id. at 276.

1 As should hardly require elaboration, the exclusion
from a proceeding of persons or organizations who have slept
on their rights does not offend any public policy favoring
broad citizen involvement in nuclear licensing
adjudications. Assuming that such a policy finds footing in
Section 189a. of the Atomic Energy Act of 1954, as amended,
42 U.S.C., 2239(a), it must be viewed in conjunction with the
equally important policy favoring the observance of
established time limits.



to be extended the Licensing Board's conclusicns on the
matter does not turn upon such a legally extraneous
consideration. .

With these preliminary observations in mind, we now
turn to the petition at hand and to the reasons why, in our
judgment, the result arrived at below was fully warranted,
if not compelled.

A. There can be no doubt that Citizens' petition was
untimely. As we have seen, fn., 20, supra, the notice of
oppertunity for hearing on the Shoreham cperating license
application stipulated that intervention petitions were to
be filed no later than April 19, 1976. That deadline was
never extended. Nor was there a new notice, with a new
deadline, issued at the time that Suffolk County announced
that it would not parivirinmate in offsite emergency response
planning. This is scarcely surprising. Manifestly, that
announcement did not give rise to a separate and distinct
proceeding on the Shoreham application. Rather, it simply
added a new dimension to the emergency planning igsue that
had long been an ingredient of the proceeding that commenced

in 1976.°8

8 In October 1977, the Licensing Board authorized
discovery on an emergency planning contention of two
intervenors. Tr., 50.

(Footnote Continued)
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In the circumstances, the first gquestion to be examined

is whether all, or any portion, of the lengthy delay in
seeking intervention was warranted, This is a particularly
significant inquiry. For, as we recently observed,

*[iln the absence of good cause [for its tardiness], a
petitioner must make a 'compelling showing' on the other
four factors ;n order to justify late intervention."

Detroit Edison Co. (Enrico Fermi Atomic Nuclear Plant, Unit

2), ALAB-707, 16 NRC 1760, '765 (1982), and cases there
cited,

As is clear from the petition, Citizens' interest does
no!. lie principally, if at all, in the applicant’'s
substitute offsite emergency response plan per se; i.e., the
desire of Citizens' members to support that plan does not in
reality stem from a concern that, if it were to be rejected,
a different and less satisfactory plan might be accepted in
its stead.39 Rather, Citizens' main objective is simply to

insure the licensing of the Shoreham facility, which it

(Footnote Continued)

Needless to say, the fact that a separate licensing
board was recently established to consider the emergency
planning issue dces not suggest the institution of a new
proceeding. That action was taken for administrative
reasons only; i.e., because of the other demands on the time
of the members of the Licensing Board that had been
previcusly assigned to hear all issues in controversy. See,
in this connection, 10 CFR Part 2, Appendix A, Section

I({c)(l).

39 see App. Tr. 107-08.

[1
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deems to be necessary in the furtherance of its members'
*strong interest in the availability of safe, clean,
efficient energy sources on Long Island." See p. 7, supra.
As Citizens sees it, the accomplishment of that objective
might be seriously threatened were the substitute offsite
emergency response plan found inadequate.

That threat may well be present. But, contrary to the
impression that Citizens seeks to create, the decision on
whether to grant an operating license for Shoreham has never
turned exclusively upon a finding favorable to the applicant
on the offsite emergency planning issue, From its very
outset, this proceeding has involved mary discrete issues
and a determination against the applicant on any one of them
might have led to a denial of the license application. That
at least some of these issues were not insubstantial is
reflected by the fact that the recent Licensing Board
decision resolving most (albeit not all) of them is some

49 This being so, it cannot be said

1400 pages in length.
that Citizens' professed interest was not potentially
affected prior to the County announcement. To the contrary,

Citizens has had a stake in the outcome of the proceeding

all along.

40

See LBP-83-57, fn. 5 supra.
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Notwithétanding these considerations, we will assume
for present purposes that Citizens' members had cause to
remain passive observers prior to the time of the Suffolk
County announcement that it would not participate any
further in the Shoreham emergency planning effort. Such an
assumption serves, of course, tc reduce considerably the

period of Citizens' unjustified delay in seeking

intervention. But it does not eliminate it. The County
Legislature acted on February 17, 1983. The intervention
petition was filed on June 14 -~ almost four months.later.
Quite true, in the interim both the Licensing Board and
the Commission were grappling with the Suffolk County motion
to dismiss the proceeding. See pp. 4~6, supra. But that
fact cannot be taken as a satisfactory explanation for
Citizens' continued inaction once the County had made known
its intentions. To our knowledge, it has never been
suggested, let alone held, that one whose interest in the
outcome of a proceeding is clearly affected by a new
development is entitled to withhold asserting that interest
to await the result of preliminary legal skirmishing
concerned with the development. To the contrary, the
expectation has always been that, upon learning of the
development, the would-be intervenor will promptly spring
into action. Morecover, it was on April 20 that the
Licensing Board both denied the County's motion to dismiss

and directed that a hearing be held on the applicant's
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substitute offsite emergency response plan. The
effectiveness of that action was not stayed; hence, it is of
no moment here that another three weeks elapsed before the
Commiesion affirmed it.

In short, even giving Citizens the benefit of all

reasonable doubt on the matter of when its petition should

have been filed, the inescapable fact is that it was

inexcusably tardy. And that the unjustified tardiness may

be measured in months rather than years does not alter the
situation materially. Depending upon the status of the
proceeding at the time the late petition is filed, a several
month delay may or may not be consequential. Here, as we
discuss further below in our appraisal of the fifth lateness
factor (pp. 27-29, infra), it cannot be lightly ignored.
Citizens had every reason to anticipate that a petition
filed as late as June would not go unchallenged and that, if
challenged, it might be rejected by the Licensing Board on
either untimeliness or standing grounds. Citizens also had
cause to foresee that the hearing on the applicant's
substitute plan would move forward at as rapid a pace as
feasible. It thus should have occurred to Citizens that, by
waiting so long to file its petition, it was running the
substantial risk that the hearing would be almost at hand
before a favorable decision on the petition might be
forthcoming at the end of an appellate review. As it has
turned out, that risk materialized. The Licensing Board did

reject the petition; Citizens was required to take an



appeal; and it is now barely more than two months before the
41

scheduled start of the hearing. See p. 28, infra,
B. The second and fourth factors may be considered
together. We agree with the Licensing Board that Citizens
has no other means available for the protection of its
claimed interest in Shoreham operation (the second factor).
On the other hand, in common with the Licensing Board, we
think it much less apparent that the fourth factor supports
allowing late intervention. Citizens' objective parallels
that of the applicant -- even though it may not have
precisely the same underpinnings (Citizens' members, of
course, do not share the applic&nt's strong and direct

42 and it

financial stake in the outcome of the préceedinq).
is reasonable to suppose that the applicant will present the
strongest possible case for the viability of its substitute
offsite emergency response plan. In this regard, as we

discuss shortly in our appraisal of the third factor, there

is nothing in the record to suggest that Citizens will

“ Nothing in the foregoing discussion should be
understood to imply that, had Citizens filed its petition
last February, intervention perforce would have been
permitted. The Licensing Board would have had to inquire
into Citizens' standing, and, if standing were found
lacking, the Board would then have had to decide whether
cause existed for allowing intervention as a matter of
discretion.

42 see App. Tr. 17-18.
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supplement the applicant's presentation on the plan to any

significant extent.

C. In our decision last December in Mississippi Power

& Light Co. (Grand Gulf Nuclear Station, Units 1 and 2),

ALAB-704, 1€ NRC 1725, we stressed anew the importance of
the third lateness factor -- the extent to which the
petitioner's participation might reasonably be expected to
assist in developing a sound record. Because of that
importance, we observed, "([wlhen a petitioner addresses this
eriterion it should set out with as much particularity as
possible the precise issues it plans to cover, identify its
prospective witnesses, and summarize their proposed

testimony." Ibid., citing South Carolina Electric and Gas

Co. (Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13
NRC 281, 886 (1981), affirmed sub nom. Fairfield United

Action v. NRC, 679 F.24 261 (D.C., Cir. 1982); Detroit Edison

Co. (Greenwood Energy Center, Units 2 and 3), ALAB-476, 7

NRC 759, 764 (1978).%°

b It is not of present significance that the
publication of Grand Gulf in the official NRC reports took
place very recently. Iin its appellate brief (at 8, fn. 4),
Citizens explicitly conceded that the ruling in that opinion
*regarding a showing of expertise [was] not a new
pronouncement®” but rather rested on *earlier NRC case law"
-~ specifically, Summer and Greenwood, which have long been
available to the Bar, Citizens insisted, however, that it
had provided the information required by Grand Gulf and its

predecessors.
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publication of Grand Gulf in the official NRC reports took
place very recently. In its appellate brief (at 8, fn. 4),
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Citizens has fallen far short of compliaﬁce with this
obligation. Although specifying the issues it seeks to
litigate, Citizens left the Licensing Board entirely ir the
dark respecting the identity of its proposed witnesses and
the substance of the testimony they would offer, Even after
the staff noted the absence of a "bill of particulars® on
these matters and called Citizens' attention specifically te

4“ little further information was

the Greenwood decision,
forthcoming -~ Citizens apparently being content to rest on
its mistaken belief that a prospective intervenor is not
obligated to supply any greater detail on its intended
contribution to the record. See p. 10, supra.

In the context of the present case, this failure on
Citizens' part looms large. There well may be instances in
which, absent the regquisite detail in the petition, an
inference nevertheless could be drawn that a tardy
prospective intervenor likely will make a valuable
contribution beyond that to be expected of existing parties,
But this is not such an instance., ‘As previously noted, if
anything is to be assumed here, it is that the expert
testimony adduced by the applicant will cover all aspects of

its substitute offsite emergency response plan that have

“ Statf's Response to Citizens' Petition, fn. 21
supra, at 9-10.
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been challenged by suffolk County and the other intervenors.

(Beyond doubt, the applicant has the technical and legal

resources necessary to carry out that undertaking.) On that

stion whether additional

assumption, one might fairly que

worthwhile evidence might be produced by an organization

comprised of scientists who have not been chown to possess

special expertise in the area of emergency response

planning. tn a word, if it has the capability to supplement

significantly the applicant's presentation, Citizens was

duty~bound to establish that fact.

In this regard, we are much less impressed than is our

dissenting colleague by the fact (ficst brought to our

attention by the applicant45 rather than by citizens) that

some of Citizens' members participated in the Shoreham

construction permit proceeding as members of another

organization =< suffolk scientists for Cleaner Power and

safer Enviroament. For one thing, there is nothing before

us that would permit the conclusion that Suffolk gcientists’

participation in that proceeding made a substantial

econtribution to the development of the record. For another,

the emergency planning issues that Citizens would litigate

here bear no resemblance to any {ssue that might have

confronted the Licensing Board in the censtruction permit

45 Applicant's Br. at 3.
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proceeding. In these circumstances, it iQ small wonder
that, even though aware that Citizens' members had
participated in that proceeding, Citizens' counsel had
perceived no reason to rely upon it.46
Cur dissenting colleague alsc stresses that some of
Citizens' members have participated in emergency planning
drills in the northeastern United States and served as
members of radiological emergency response teams. See p.
33, infra., Without further particularization respecting
their roles in those activities, however, no informed
judgment can be made regarding their specific ability to
make a significant contribution in the exploration of the
issues that will confront the Licensing Bocard. Insofar as
concerns the Licensing Board grant of discretionary
intervention to the Chicago Section of the American Nuclear
Society several years ago in the Sheffield proceeding

(dissenting opinion, fn. 4), it suffices to note that that

46 Indeed, counsel first told us that she deemed the
participation of Citizens' members in the prior proceeding
to be "not relevant to what we're trying to argue here.*®
When our dissenting colleague then expressed his contrary
opinion that "the fact that the members participated at an
earlier stage and were apparently fairly effective is some
indication at least that they are likely to be effective
again," counsel understandably noted her agreement. Even
then, however, she felt ¢.nstrained to add that "([b]ut what
we are trying to do in our petition is to demonstrate who
our members were and what they could do here." App. Tr.
28-29; emphasis supplied.
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grant was not accompanied by a reasoned analysis of the
sufficiency of the Chicago Section's showing on its ability
to contribute tc the development of the record. This being
so, it is not entitled to any precedential eftect.‘7

Moreover, Citizens has failed to explain to our
satisfaction why it needs intervenor status in order to make
its contribution to the record (whatever that contribution
might be). presumably, the applicant would be more than
willing to sponsor any expert testimony in faver of the
substitute plan that Citizens might offer jtself if admitted
to the proceeding. To be sure, Citizens undoubtedly would
prefer to have its experts testify as its witnesses rather
than under the applicént's sponsorship. There is no reason
to believe, however, that the weight attached by the

Licensing Board to any testimony it might receive will be

47 ¢ oral argument, Citizens' counsel indicated that
Andrew P. Hull would serve as one of its witnesses. App.
Tr. 33. Mr. Bull made a limited appearance statement in
April 1982, in which his principal thesis was that the
Commission's current emergency planning regulations "are
excessive and lacking a technical basis from actual
experience.' see Tr. 971. That is, however, not a matter
that the Licensing Board can consider in its determination
of the adequacy of the substitute offsite emergency response
plan. 10 CFR 2.758(a). 1€ Mr, Hull's testimony on
Citizens' behalf would 1ie in some other direction, the
Licensing Board was not s© informed.




influenced by the consideration that it was presented by one
48

party rather than another.

D. This brings us to the fifth and final factor =--
that of the potential for delay. This factor, too, is of
immense importance in the overall balancing process. See,

e.g., Greenwood, ALAB-476, supra, 7 NRC at 761-62; Virginia

Electric and Power Co. (Nortl Anna Station, Units 1 and 2),

ALAB~289, 2 NRC 395, 400 (1975).

Were it to be granted intervenor status, Citizens would
of course have to take the proceeding as it finds it. West
Valley, CLI-75-4, fn. 36 supra, 1 NRC at 276. At the same

time, however, the other parties would be entitled to insist

that the lateness of the intervention not work to their
detriment. Among other things, those intervenors .
challenging the adequacy of the substitute offsite emergency

response plan might not only insist upon discovery against

e In the absence of intervenor status, Citizens would
have no right to file proposed findings of fact and
conclusions o: law or to participate in any appellate
proceedings. That, however, has no bearing upon the third
factor, which is concerned with contributions to the
evidentiary record. On the appellate level, of course,
Citizens could seek leave to provide its unigue
"perspective” (see p. 8, supra) in an amicus curiae brief.
See 10 CFR 2.715(d). (The Rules of Practice do not
explicitly authorize amicus curiae filings with licensing
boards and we do not decide here whether those boards
nonetheless have the inherent power to accept such a filing
if, in the board's judgment, it might aid the proper
disposition of the proceeding.)
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Ccitizens, but also resist successfully any endeavor either
(1) to shorten the time period for its accomplishment or (2)
to compel them to conduct discovery while the evidentiary
hearing is already in progress on facets of the offsite
emergency response planning issues that citizens does not
wish to address.49

As matters now stand, the hearing is to start on
December S, 1983 == i.e., in approximately two months.
There is therefore, at minimum, the potential for some
measure of delay should Citizens pe admitted as a party at
this late date. We repeat here what we aid many years ago

in affirming the denial of the tardy intervention petition

i, North Anna, ALAR-289, supra:

Even if the League [the late petitioner] were
required to take the proceeding as it finds it,
experience teaches that the admission of a new
party just before a hearing starts is pound to
confuse Or complicate matters. And, even putting
that to one side, delay can otherwise be avoided
only if the parties adverse to the League forego
impnrtant procedural rights, including the right
+to discovery. * « * It is scarcely equitable to
give the League credit for not causing delay when
that result could be achieved only pecause the

(see pp..41—42, infra) that any sgch resistance would

proceeding. Wwe think otherwise. An existing intervenor
might have perfectly legitimate reasons for opposing the
acceleration of discovery simply t© accommodate an
inexcusably late intervention petition. similarly, that
intervenor might well find its resources unduly strained if
compelled to conduct discovery while the hearing was in

progress.
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¢ircumstances would coerce other parties into
waiving substantial rights.

2 NRC at 400 (footnote omitted).

In sum, four of the five lateness factors weigh against
Citizens' intervention. It accordingly follows that the
Licensing Board justifiably denied the petition. Indeed,
given the prior jurisprudence in this area, we think that
any different outcome could have rested on no foundation
other than the impermissible one that there is one test for
untimely petitioners who would oppose the license
application in contest and another, and more lenient, test

for those who seek to support the application.so

50 we do not imply that our dissenting colleague is
advocating the adoption of any such double standard. It is
clear from his opinion that he is not; i.e., that he would
have applied the five lateness factors in the same way had
Citizens sought to intervene in oppositiocn to Shoreham, Our
difficulty with his suggested outcome of this appeal is that
the factors have been misapplied by him,

The basis for that belief should be evident from what
has been said in this opinion. We therefore do not extend
its length still further by undertaking a point~-by-point
response to the dissent. Rather, we confine ourselves to
one general observation. Permeating Mr. Edles' entire
analysis of the lateness factors appears to be the premise
that allowing those residing in the neighborhood of a
nuclear facility to be directly involved in any adjudication
concerning that facility far transcends in importance all
other considerations. Our acceptance of that premise would
be untemable. Apart from making a mockery of the

. intervention petition deadline that is included in eve

notice of hearing or opportunity for hearing, it wou
, (Footnote Continued)
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The Licensing Board's July 28, 1983 order, LBP-83-42,

18 NRC ___, is affirmed.

It is so ORDERED,
FOR THE APPEAL BOARD

C. an Shoemaker
Secretary to the
Appeal Beard
The dissenting opinion of Mr. Edles and the Appendix to

this opinion follow, pp. 31-51, infra.

(Footnote Continued) '
require the at least implicit overruling of the long line of
precedents respecting late intervention. For, in marked
contrast to the dissent's approach, no prior Commission or
Appeal Board decision has strained to find justification for
permitting one to enter a proceeding many years after it
commenced and on the virtual eve of its concluding chapter.
To the contrary, as even a cursory examination of the
decisions cited in the Appendix, infra, will reflect,
endeavors to achieve such a result have been viewed in a

most unsympathetic light.
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Opinion of Mr. Edles, dissenting:

This case is the first one in which the Commission will
be called upon to decide whether a plant should be licensed
in the absence of local government partic