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James A. Fitzgerald
Assistart General Counsel

FOIA APPEAL ON HARTMAN CORRISPONDENCE

On May 26, 1983 Harry Voigt rejuested CCpics
of the correspondence between Chalrman
palladino and the Deparzrent of CJustice {92J)
concerning the DOJ's invest.gaticr of alleszed
falsification of leak rate tests at Three Mile
Island, Unit 2. On Septenbder 13, 1983, the
NRC identified three letters restonsive to MNr.
Voigt's reguest ard released all but three
sentences or portions therecf in thnose aocu-
ments. Those three sentences were withheld
under Exemption (7) (a).

Mr. Voigt coincidentially filed¢ suit over the
agency's inaction on his reguest on the savme
day the initial response was issued.

‘r. Voigt has informed us tnat rhe intencs tc
pursue the lawsulit over the withheld rortior z.
1n acdition, on Septenber 19 Mr, Vo:igt
appealed the partial denial to the Commission,
in that appeal Mr. Voigt argued tha= tre
cdeleted portions could nct be proper.ly
withheld under Exenption (7), and that
respornse failed tL taxe into account t
letters had beer cdiscusses 1n & NEWSIap&

Information lat

N in s record was deleted

m accordance with the Freedom of Information
Act, exemplions -

O Z2-~932



article. Finally, Mr. Voigt requested a COPY
of the letter of May 27, 1983, from the
Director, OIA to Assistant Attorney General
Jensen, and any related correspondence.‘

—

wa
believe that

2 . . ;
Mr. Richards, Deputy Assistant Astorney General in the
¢riminal Division, referredc us to Mr. Raynclds for a release
cetermir.ation., Nr. Reynolids in turn referred us to Mr, Flennagan,



SRule 6 (e) reads in pertinent part as follows: "A grand
jurer, ... an attorrey for the government, Or any perscn tc whom
disclosure is made uncder paragraph (3) (A) (ii) of this subdivision
shall nor disclose matters occurring befcre the granc [ury, excert
as otherwise provided for in these rules.”

~he Supreme Court explained the ra-icnale for ¢ranc Jury
secrecy as follows:

First, if preindictument proceecings were made public, many
prospective witnesses would be hesitant to come forward
voluntarily, knowing that those acazinst whom they testify
would be aware of that testimony. MOreover, wWillEsses who
appeared before Lhe grand jury wculd be less likely o
cestify fully and frankly, as tney would pe cpen tc
vetribution as well as inducements. There also would be
risk that those about to be indicted woulé flee Cr would v

to influence individual grand jurors to veS \gainst

AR

&

irdictrent. Finally, by preserving tne gy of the
proceedings, we assure that persong w0 accused but
exspnerated by the grand jury wili nct Dé .eld up to pudlac
ridicule.
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‘James A. Fitzgerald
-~  Assistant General Counsel

Attachments:

1. FOIA Appeal ‘

2. Initial Response

3. Marked up Version of Regquested
Documents

4. Drafc Appeal Letter

Per reguest of 0GC, Commissioners' comments or consent should
te provided directly to the Office of the Secretary by c.0.b.
Fricday, October 7, 1983.

Comanission Staff Office comments, if any, should be submitted
to the Commissioners NLT welnesday, October 5, 1583, with an
information copy to the Office of the Secretary. 1f the

paper is of such a nature that it requires additional time

for analytical review and comment, the Commissiconers and the
Secretarist should be apprised of when comments may be expected.
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September 19, 1983

Hon. Samuel J. Chilk

Secretary of the Commission

U.S5. Nuclear Regulatory Commission
Washington, D.C. 20555

Re: Appeal from an Initial FOIA Decision

Dear Mr. Chilk:

This is an appeal from an initial decision by the
Office of Administration on a Freedon of Information Act
request I submitted on May 26, 1983, As you may be aware, a
civil action was filed in this regard on September 15, 19583,
since the Commission had taker no action on my regquest
within the time prescribed by the statute and regulations.
The case is Voigt v. U.S. Nuclear Reculatory Commission,

Civil No. 83-2726 (D.D.C.)

Pursuant to the FOIA and the Commission's
regulations, 1 hereby appeal the partial denial of my
reguest, According to the letter ruling 1 received,
portions of the documents I reguestec have been withheld on
the theory that they represent investigatory records
compiled for law enforcement purposes the release of which
would interfere with enforcement proceedings. 10 C.F.R. §
9.5(a) (7) (i) (1583). Given the substantial portions of the
correspondence in question that have been released, 1
respectfully suggest that the isolated additional portions
that have been withheld would not, if released, interfere
with enforcement proceedings, and 1 ask that tne
Cormissioners specifically review the action of the Office
n€® Administration from this perspective. 1 would also ask
that the Commisesion identify the enforcement proceedings
with which release would interfere, in the event it declines




Hon. Samuel J. Chilk
september 19, 1983
rage Two

+o order complete release, ard the cate that ongoing
investigation” correnced. In this connecticn, to the extent
that the second paragraph of Chairmaa Palladino's Mey 27,
1983 letter to Assistant Attorney General Jensen irdicates
that the Commission's investigation was not at that time in
progress, 1 would suggest that it is irmprop.r to attempt to
retrofit an after~-commenced investigaticn to documents
generated and requested before that time,

The action of the 0ffice of Administration also fails
to take into account the fact that this correspondence has
previously been released, as shown by the newspaper article
appended to my initial reguest. In this connection, 1
reguest that the Commission advise me in detail 2s to the
date and circumstances, of that relezse, and indicate why
this material should be available to 2 newspaper ané not to

me .

Finally, 1 reguest a copy of the correspondence frem
the Director, Office ¢t Tnspector anc auditor, to Rssistant
Attorney General Jensen, referreé to in the last paragraph
of Chairman palladino's letter to M-, Jensen dated May 27,
1983. Any response from Mr, Jensen anéd any related
correspondence is alsc respectfully requested.

in view of the pendency of the civil actior noted
above, 1 would be gratefuli for an early ruling.

Very truly yours,

Hloansg #. U&c(?

Barry ElNoicgt

cc: Richard P. Levi, Esq.
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g LN NUCLEAR REGULAICHY LUMM. 521V
y _J } WASHINGTON, D € 20138 AA’M\
%l v, September 15, 1983 :

BAZKET NO. 50-289

Mr. Harry H. Voigt
Le Bceuf, Lamd, Lieby & MacRae

1333 hew Hampshire Avenue, Kw IN RESSONES REIFER
weshington, DC 20036 T0 FUlA-E3-28E

Dear Mr. Voigt:

Tris is in response to your letter dated May 26, 1983, in which you

requested, pursuant to the Freedom of Irformation Act, copies of cer-esponcence
between Chairman Palladino and the Depariment of Justice (DDJ) regarcing

DOJ's investigatior(s) of alleged falsification of reactor coolant

system leak rate tests at the Three Mile Island Nucleir Generating

Station.

Appendix A is a list of three letters which are subject to your reguect,
bortions of documents two and three are investigatory records compiled

for law enforcement purposes and are being withheld from public disclosure
pursuant to Exemption (7)(A) of the Freedom of Information Act (FOIA)

(5 U.S.C. 552(b)(7)(A)) and 10 CFR 9.5(a)(7)(1) of the Cormission's
regulations, because disclosure of the information would interfere with
an ongoing investigation.

Pursuant to 10 CFR 9.15 of the Commission’'s regulations, it has been
determined that the information withheld is exempt from production or
disclosure, and that its production or disclosure is contrary to the

pubiic interest. The person responsible for this denial is Mr. James A,
Fitagerald, Assistant General Counsel. it

This denial may be appealed to the Corrission within 30 days from the
receipt of this letter. Any such appeal must be in writing, addrossed
to the Secretary of the Commission, Weshington, DL 20555, anc sheuld
clearly state on the envelope and in the letter that it is an "Appeal
from an Initial FOIA Decision.”

This completes NRC's action on your regquest.

Sincerely,

Lo H oy

J. M. Felton, Director
Diviston of Rules and Records
Office of Administration

0 v .- o

Enclosure: A§ stated 0 7

. DEFENDANT'S
, EXHIBIT

1
C.A. B3-2726
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5/27/83
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4/11/83

§/17/83

APFENDIX A
Letter to the Honorable D. Lowell Jensen from Nunzio J.
Palladino. !

Letter to the Honorable William French Smith from Nunzio J.
Pallading,

Letter to the Honorable Nunzio J. Falladino from 0. Lowel)
Jensen,
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ALENE AT ETREY Cenest g Weshingron, D.C. 20120
. ALY - "’ "u
H ;t'.- - 83
Hencreble Nunzic J. Pallziino
Cheizmen
Usized States Nuclear Regulatcry Cc snissicn
ttes=ingien, D.C. 20553
Deer Chairmean paliadine:

We are in *ece'p of ysur letter cdeted Aprid 11, 1883,
regaréing the pess: inle restart of the T}'ee Hile Island ("TMI")
tnizs 1 nvelesT cility. Your letter reflects ccncern ovel the
length ©f tine the_De,a semt cf Sustice l.as invest ga.ed
2llecaticns scacerning posszble criminal wrengécing 2% the THI
Unis 2 nuclear facili.p. Yourl letster ssztes thzt the
Departnment's oencirg 1nvestzga;icn ig relevant to the Nuclears
Regulatosy Ccu::ss~Oﬁ s ("N2C", cecisicn on wiether O elliow
zesunption of cpezzticns at TMI Unit ), becazuse the 2llecations
being investigated oy t“e Desartment relate 10 the “ccrmpeience
end integ:ity of THI uauegeﬂen..“ Yeu reguest *ha: the
Depa--neﬁt cormolete its invest ga;:Cﬁ by May 15, !3. so that

+he KXC may ( ) ca efully 2ssess Toe sng%;--c&n:e ol anv

imdictnents resulting the: eizenm; c' (i) seek the Depar
gssisteance in c:ta‘n ng the grané jury rece:s ds so that
complete 115 OWD inguiry into ihe seme 2llecgaziions.
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~mne Sonorasle William French gmith
Attorney Gener
V.8. Desazizer : tice
10th & Constitution Avenve Nw
Roox S11

vwashingtua, DC 20530 |

Peay Mr, Smith: i
|

There is presently pencing refo-e the Comnission a decisioen
on whether to allow restart of the Three Mile Island, Unit 1
(TMI=1) nuclear facility. The Depaziment cf Justice (DOJ) |
ig currently conéucting an investigztion which nay relate to
that decision. _ : |

in early 1580 the Nucleacs Regulatory Commissicn (NRC)

received allecaticns from MNr. farcld Eartman, a former

Uni+t 2 conirel room operator, concerning the falsification

of reactor coolant systenm 1eak rate tests at TMI-2. The .
Cormission's investigation into this rmatter was halted in |
vay 1580 at the reguest of DOJ, which subseguently initiated |
its own investication into this matter. Ehe DOJ investiga- }C
tion is still open but cur cnderstanding is that there vas w,‘-‘gfﬁ
no substantive investicaticn conducteéd by the DOJ between R
love-ser 1981 ané Fedrvary 19E3, a-¢ azparently no -informa-
sion has been developed beyond what was available in 19802]

0

W -t is (B

-~ar allecaticns towch upen +ne ccrpetence and

¢ TH1 manacenment, perhaps +»e meet significant

emmission must adcress n deciding whether 1O

-+ 0f TV1-1., We 2Te T2 idly 2pproaching the
f£zil.re to resclve these 2llecaticns may delay

QO C ™
o 3, 0O I
LE B 1

l‘, 12.*

® L " > 1y

AT RS Sl |
DO w30
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Unit 1 is shut down 2nd is undergoing repairs, but the

licensee currently estirates trat it will be 2ble to resume

operation by July 15, 1583, TResurption of operstion,

however, cannot occur unless and until the Commission issues -

a decision authorizing restart. he Comnission therefoze ‘

strongly urges yocu o expedite the DOJ investigation and

atte=pt, if et 21l ressidble, to cocrpiele it prios to lay 15, »
-~

1583,
‘ i ‘q_..

-
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m~ne Honorazle Williem French Smith
Attorney General
9.8, Dezazirment of Justice

- [
10th & Constitution Avenue Y]
Roecx S11

washingtua, DC 20530

Dear Mr, Smith:

There is presently pencding refore the Comnission 2 cecision
on whether to 2llow restart of the Three Mile Island, Unit 1
(TMI-1) nuclear facility. The Department cf Justice (DOJ)
is currently conducting an {nvestigaztion which nay relate to
that decision.

In early 1980 the Nuclears Regulatory Comnmissicn (NRC)
received allecations from Mr. Kareld Eertman, a formex

Ur ¢+ 2 control room operator, concerning the falsification
ot reactor coolant system leak rate tests 2t TMI-2. The
Commission's investigation into this matier was halted in
Vay 1580 at the reguest of DOJ, which subseguently initiated

{ts own investication into this matter, [fhe DOJ investigaq1f
tion is still open but cur cnderstanding is that there was  gf

no substantive investicaticn concducted by the DOJ between
Nove-ser 1981 ané February 1983, a=¢ azparently no .inlforma-
sion has been developed beyond what w2s availadle in 198027

~~e Fartman allecaticns touvch ©pen +he cerpetence and
inteoritv of THI mana2gerens, perhaps the most significant

- -

igsue the Cemmission must acécress ir deciding wheitheI 1O

‘21los zest2zt of TV¥1-1. We 2Te sapidly approaching the

pecint where £3ilure Lo resclve these allegations may celay
trhat decision.

Unit 1 is thut down 2nd is undergoing repeirs, but the
licensee currently estimates that it will be edble to resume
operation by July 15, 1983, Resurption of operation,
however, cannot ocour unless and until the commission issues
a decision authorizing restert. Tre Cormission therefose °
strengly urges you te eyzedite the DOJ investication and
aste-pt, if at 2ll pessidle, to complete it prior to lay 15,
1983,
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The NRC will cortinue to provide techinlical kssistance 1O LT
D2J investicat ion. 1f cririnal indictments follew Irom 4h
DOJ investigaticn, the Ccomnission w:ll carefvily 2ssess the
szgni‘;canco of such indictrments. sen if indictiments do
no~ result, the Ccmmission, in o.eer to éischarge its
respensibility to inguire fully into this matter, will
reguest your assistance in cb*a;ﬁ-ng the grarnd jury recorcs
to 2id in its own inguiry.

Commiseioner RBeberts weuléd not have sent this lettes., Taoe
letter atzexpis to place all respensibIility for the éelay in
the comzlezion ¢f the fartman investigatlien of DOJ. Ia the
aSsence of written documentation, it 1is wLe.sa2 tO

Com~issicner Roberts thaet this ass;cu:e:: of responsibility
is proper. Ncreover, the letter's ‘°L:-a* tc 2ssign
*e5a0-5<b~‘1 ty is unlikely to encourage DOJ to cocperate

th the NRC.

Tn order to rake a timely decisicn on the couIse of act

KRC must pursue %o resolve the Fartman issce, we wouid
appreci ata sone indicatieon within .%e next “wo weeks as to
wvhether DCJ will ccmplete the investliga tica by M2y 15, 1¢83.°

Sincerely,

jg?;zg,ﬂZr;,a JC) il oo

Nunzio 5. Palladine
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Vay 31, 1583

Tne Woncrable D, L. Jensen Baiop
hesistant Attorney General S
Cririna) Division

U.S. Department cf Justice
Keehington, D.C. 20520 -

Dear lir. Jensen:

Your Mey 17, 1983, letter to Chairman Palladino r2ises 2 numoer of questions
with respect to the cormunicetions between our two zgencies which I would like

to address.

First, you stete that "...the Dedarinent reauvested the NRC to curb its
investicative efforts surewhat for & linited period o time tc raximize the .
eiiectiveness Of the crand jury oroceedincs.” At several meetings with
Deparirent attorneys in laie April 1960, ine MR was clearly end unemdigucusly
recuested to stop (emphasis added) 211 pheses of its investigaticn into the
Hartmen allegziions so 2s not to pessidly impinge on the Cepariment of
Justice's (DOJ) investigation.

Se-ond, vour letter goes on to state "It is not correct to st2te, however,
that the Desariment prevented the NRC frcm DUrsuing its incuiryv into the
so-called Farimen alleceticns.” In this recerc toe hac recognized from the
outset thet the DOJ ¢1c not have authority to Yiterally prevent the hWRC from
sursuing its inquiry into the Harizanm a1lecations. Hewever, it is correct to
ctate tF:t 2t meetings im Apri) 1680, Ceperiment 2ticrneys vigerevsly objected
<0 NRC cenoinuing the irvestigation. Deperiment ettorneys race it ouite cleer
that it WRC did not accece, then 0CJ woule consicer such 2 decision 10 te
sante-ount to hindering/irpeding their investigation.

Third, your letter staies "Hovover, in Octeber 1521 2 Crimina) Division

attorney advised Mr. Jemes Curmincs c7 the WAL iret ine haC shoule ‘el free

T0 proceed wiih interviews ©F anv OF 1hose e-CiC ees, EXCEDT inree %
soec1ticaliy 1centifiec srcivacueis. hr, Cummincs was dCViSEC Turiher thet

STCSE 1hres INCIVICJE1S CoJIC De iriervignsc v 10 hal 8% BV ti08 BUTLEr, N

overser 1esi," 1 €isagree. X A
. o
By way of background, on Octoder 13, 1681, 1 met at tain Justice with . - )
Deneriment 2itorneys Richard, Lippe an¢ Peynolés. This reeting was initiated
by me to cetermine the staius of the Pariran ratter prior to the Three File
Istend (701} restart hearings. [lir. Victor Stello, then Director of KRC's \
0¢f.ce of Ineoection and Enforcement, wes 2leo present @t this reeting. hnt\\\
wes informed as follows: %
\
The Fecder2) Rules of Crinin2) Procecure regarcing grand Jury tectimeny
proscribed DOJ from providing any cetailed irformaticn recercing the

cese;] R 1P Al FREE BN ¥

- '
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© 1n DD)'s opinion the gran¢ “ury process ha uncoveted nc new sidslatiive
_information over 2nd abe'r =n .t which the KRC ha¢ found in its
prelimirary investigatior,

i ¥ - P

The DCJ wes not dware cf gny evicerce prese.—‘:ed tp %% 5-’5"5 tuey wh'oh
weuld indicete.zny new public health and sefetv fssues not 2irezcy knows

+o the K7l by virtue of its preliminery invertigation;

. Cepertrent Aticrneys exoected & cecision wooi€ De mice Dv hvenlee - 40
133, on whesther %0 ccniinue the Boo investigetion. Thew fyurihee )
exsressed the belief thet SyInT TR hest, iF7aie 21%, € he
suigeantive investizaticn would be completed partiziieriy »ith mespett U
grenc jury witnesees anc NRC could then proceed with its dmvestizat o,

. Fewsver, They s2id they would contact U.S. A<icrrey CeFiten O'Falfer.

' Middle District of Pennsylvania to verify the status ef 4 investiceticn
and to obtzin his concurrence with respect 5 WL reinstisvting its
investigation;

-

p A DOJ cecision not to pursue the investigalicn ary furiher shouid net Se
interpreted by NRC 'to mean thet the 0 invessiseticn found no evicdence
of wrongcoing; :

. 1 00) ceciced not to pursue this retler shpe. g% NPL'g weiiest, TO9 \
weule be willino to petition the reuss fer recezse of grets Lty testie
meny 4c KL, DOJ wes pessimistic that the courts ns.1¢ #3vee 5 3N
relezse; T T R P J '

. : 00J regrested they hed nct been ible tc bring 4nis retter 10 2 speely!
reseluzion but were nct 2pclogetic Tor this sitsasion as ey Teis |
substantial time 2nd manpower hac Seen cdevpted S0 the case.

-
-

y Following the Ccicder 13, 1681 meeting, mv cffice caiiel TeteTiEnT @LLITRESS

on 2 reguler b2sis, hewever, NO fin2l cecisicn ves fo-incoming.

Mr. O'Mellev's hospitelizaticr, the aoppintment of @ new Unilec Ceates

storney for the Nicdle District of Pennsylvenie ang the rezss innment ef Lk

cese were unioubtecly factors which censridbused te this situztien. O

¢ “ March 1, 1563, I met 2t Kerrisiurg, Pa, with Asgissant U.S. Attcrney

* daces Vest. At this meeting T cutlirec NRC'g dmcpcest fn the gverdll Haciman
21leceticns anc t121¢ him that hAC wes cansigering refrziityting is
fnvestigesicn, Mr, test u2s very ressengive 22 NRC's etgrest Gn ThUS Taitel
and acvised me thet his office enc the fozeral Suvedy of lovestligeticn we'd

.giving this gatter_priocily aiiention 20C thet he heper the cise mignt te

.+ resolved by June or July JEE3. Mr. West recussied thes, if prssitle, MFL o
sr.e= reinstituie its {nvestigetion cr teke any enforcerent tetion in this retler

Ta vntd) his cffice had en ooocraunity te resclve 2he rasser, Mr, legi't ril.c

= s t0t21ly ccnsistent with the position teken by D3 srrsughprt SAig raerfie

' getien. In fect, your hay 17 Sester is the first.nctificeaticn Lal hes

received that the Deperiment no longer ctiects 2o WRL redinstiteiing A0S

{ntestigetion of the Hariman railer. :

Fina1ly, putting uside the ccnj:n{cztjons {seve, 1 2% c;ngerned that with %
exception of lir, Vest, no one in the Seserinent, hes cemmitied to 2

nrmraactéye completion Cete for this favestdceticn,  Thas ratier wal pefgror?

—-.’

- *
- . : N

. .| to the De;prinent AN Aaril 15eJ enof io pur kPO Es5t, nES ne £OmLiEx l
A B T .’n.::q . '...A.' N ; ® & ‘



- (interstate aspects or soohisticated crimina] schemes to be uncovered,which
coulg reasonably Jusfity an invEStigifive péricd in excess of chree years,
The KRC is close to the point where 2 significant cecision must be rade with
regard to the TMI restart. To ensure this decision is responsible, well
reasoned, e2nd in the public's interest, it is cesirable that 211 avaflable
¢ats be factored into the egency’s decision meking process.

1 tepe this letter clarifies some of the issuves and coucerns expressed in your
letier of May 17, 1983,

X l \
L \
CAFTIA AT TRT T o
James J. Curmyings, Direct;7/
Office of Ipspecior and Auditor

\

bee: Cormission (S) 3
: W. Dircks, EDO
Fzyes, Ol
Plaine, OGC
Stello, DO
Denton, NRR
Comninghan, ELD
vVartin, RO 1
DeYoung, IE

.
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|
|
|
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i
|
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