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For: The Commission

Martin G. Malsch, Deputy General CounseiFrom:

Subject: CERTIFICATION TO THE COMMISSION FROM
BYRON LICENSING BOARD

Discussion: On June 17,* 1983, the Atomic Safety and
~

Licensing Board conducting the operating
license proceeding for the Byron Nuclear
Power Station, Units 1 and.2, certified ,

to the Commission a question concerning '

whether its jurisdiction over the
proceeding continues after the issuance J

of-its initial decision on a full-Dower
'

license. (Attachment 1) j

\

u_ - g

As is detailed in the Licensing Board's
memorandum to the Commission concerning
the certification, this matter arises.as
a result of an agreement arrived at by-
applicant Commonwealth Edison Company, I

'

the NRC staff, and intervenors Rockford'
League of Women Voters, Dekalb Area-
Alliance for Responsible Energy, and.
Sinnissippi-Alliance for the Environment'
to settle the intervenors' outstanding.

:t

!' contentions relating to offsita
f
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emergency planning.1 According to the
terms of the settlement, the utility is
to demonstrate to the intervenors that
it has satisfied twenty-six emergency
planning commitments before exceeding
five percent ~ power at Byron. That

demonstration is to occur within fifteen
days of the date the Federal Energy
Management Agency (FEMA) issues its
findings covering emergency planning at
Byron, upon which the NRC staff relies
to permit operation above five percent

Under the settlement, thepower.intervenors then have thirty days within
which to petition the Board for a
hearing in which they can contest
whether the utility has satisfied the ,

commitments.
(--.

~~

. . . .

The Board's Certification to the Commission actually1

references two settlement agreements, one signed by.the
utility and the intervenors and one signed by the NRC staff
and the utility. According to the Licensing Board, the only
substantive difference between them is the manner in which
the Licensing Board would retain jurisdiction. The
utility /intervenor settlement is predicated on an assumption
that Commission action is necessary to extend the Licensing
Board's jurisdiction. In contrast, the NRC staff / utility
settlement is based on staff's' assumption that the Board can
retain jurisdiction by not ruling on a pending intervenor-
motion to admit late-filed emergency planning contentions,
which was the impetus for the negotiations that resulted in
the settlement. .The intervenors have declined to sign the
NRC staff / utility settlement agreement because of their fear
they will lose their hearing opportunity if the staff's
legal analysis proves-incorrect.-

.
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Martin G. Malsch
Deputy General Counsel

Attachments:
1. 6/17/83 Certification

to the Commission
2. Proposed Order
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Commissioners' comments or consent should be provided directly
to the Office of the Secretary by c.o.b. Tuesday, August 9, 1983.

Commission Staff Office comments, if any, should be submitted
to'the Commissioners NLT Tuesday, August 2, 1983, with an infor-
mation copy to the Office of the Secretary. If the paper is of
such a nature that.it requires additional time for analytical
review and comment, the Commissioners and the Secretariat should 1

be apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of August 8, 1983. Please refer to the
appropriate Weekly Commission Schedule, when published, for a
specific date and time.

DISTRIBUTION:
Commissioners
OGC
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SECY
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION |

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Ivan W. Smith, Chairman

Dr. Dixon Callihan
Dr. Richard F. Cole

In the Matter of Docket Nos. STN 50-454 OL
STN 50-455 OL

COMMONWEALTH EDISON COMPANY (ASLBPNo. 79-411-04PE)

(Byron Nuclear Power Station,
Units 1 and 2) ) June 17, 1983

'

CERTIFICATION TO THE COMMISSION

I. INTRODUCTION

The Byron Station operating license proceeding potentially impacts

upon plant operation. The evidentiary hearing has overtaken emergency

planning for the Byron Station. Some emergency planning issues were not

ripe for hearing but the evidentiary record is closed on all other

issues. The Licensing Board is preparing the initial decision. The

parties have worked out a possible settlement which would avoid a delay

in the operation of the Byron Station because of outstanding emergency

planning issues and which would protect the Intervenors' right to be

heard on these issues. The key to the settlement is that jurisdiction

would remain with the Board after any decision authorizing full-power

' operation in order to preserve a forum for the resolution of emergency
,

,
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planning disputes. However, it is questionable that, without Comission

action, the Board would continue to have jurisdiction over the proceed-

ing after any NRC authorization of full-power operation. At the request

of the Applicant and the Intervenors, the Board recommends'that the

Commission either confer continuing jurisdiction or clarify that the

Board already has jurisdiction to resolve specified emergency planning

disputes after a decision authorizing full-power operation.

II. DISCUSS 10ii

.

A. Background'

The Intervenors, Rockford League of Women Voters, DeKalb Area

Alliance for Respo,nsible Energy (DAARE), and Sinnissippi Alliance for

the Environment (SAFE) have been parties with admitted emergency plan-
.,

ning contentions since the outset of the proceeding in 1979. However it

was not until mid-December 1982 that the Intervenors had access to the

initial draft of the Illinois Plan for Radiological Accidents (IPRA) for

Byron when they also received a copy of the Applicant's evacuation time

estimate study. On February 21, 1983, the eve of the beginning'of the

evidentiary hearing on March 1, the Intervenors jointly sought to have

their initial emergency planning contentions superseded by a set of new

subcontentions based upon the newly available documents. The new

subcontentions met traditional substantive standards for acceptance as

.
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issues. The issue of timeliness was initially raised but was mooted by

settlement stipulations discussed below. We believe that the Inter-
.

venors acted with fairly reasonable dispatch in presenting their revised

emergency planning issues.

From the beginning of the hearing it was apparent that emergency

planning developments and implementations were continuing to unfold _and

that all such issues would not be resolved before the completion of
,

construction of Byron Unit 1 then scheduled for August 1983. We remain

of that view even though the construction completion date has since

slipped to November 1983.

The Applicant acknowledges this , state of affairs. The Intervenors

have not avowed or demonstrated an interest in delay. The Intervenors

recognize the predictive nature of emergency planning requirements in

NRC proceedings. .They would prefer to see emergency plans actually
,

implemented with their contribution. The Board has stressed to the
,

Intervenors that informal cooperation with the cognizant emergency

planning entities would probably produce better results than trying to

-hammer out the many details of emergency plans in the hearing room and

they agree. These facts form the foundation of the proposed settlement.

B. The Stipulations

There are two stipulations: one between the Applicant and Inter-

venors, and one between the Applicant and the NRC Staff. They are |

|

|

,

e
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substantively alike differing only in the approach to post-operational

Board jurisdiction. Each stipulation cleared away procedural obstacles

to prompt Board action on some.of the emergency planning issues.1

The key aspect of the stipulations, as pertinent to this certification,

is that the Intervenors agree not to litigate now many of their subcon-

tentions based upon the Applicant's agreement to satisfy later twenty-

six related commitments and to demonstrate that the commitments have

been satisfied.

The Connitments

-

.

Applicant's commitments are set out in the attachment to this

memorandum. They cover school evacuations, EPZ evacuation time esti-
.

mates, protective , actions, radiological emergency response training for

emergency personnel, public information on emergency planning, notifica-
.

tion of emergency personnel, dissussions with local officials about

their concerns, agreements among Applicant and emergency agencies and

the evacuation of recreation areas and transport-dependent individuals..
.

1 The Staff and Applicant withdrew their objections.to most of the
subcontentions. Those ripe for consideration were heard. The
Intervenors acknowledged that two subcontentions were unjustified
challenges to NRC regulations thereby permitting prompt dismissal of
those issues.

'

.

-. ,



__ ._ . _ _ .

. s . -- c * -
. .

.

-S- -

Applicant agrees that it will satisfy the commitments before

exceeding 5 percent power at Byron and will demonstrate to Intervenors

that the commitments have been satisfied no later than 15 days after

FEMA issues the findings upon which the NRC Staff relies to permit

operation above 5 percent power. If Applicant prevails on~all other

issues in the proceeding, Intervenors agree not to object to the
-

issuance of a full-power license for Byron based upon a claim that the

emergency planning commitments have not been satisfied.

Enforcement of Commitments
-

4

Within 30 days following Applicant's notification to Intervenors

that it believes it has satisfied the commitments, Intervenors may

petition the Board, for a hearing.2 Before the Board may grant a
,

hearing the Intervenors must make a prima facie showing that Applicant
,

has not, will not or cannot satisfy one or more commitments. Inter- |

venors may also request the Board to order Applicant to restrict Byron
,

to 5 percent power or return to that level. . After Applicant and Staff

respond to Intervenors' reque.t, the Board may order 5 percent power if

- . .

2 Other provisicas of the stipulation provided for Intervenors to notify
Applicant and the Board that they cannot determine whether the
commitments have been satisfied. These provisions could affect the
30-day period.

i

!

i-

.
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Intervenors have established that they are likely to prevail on the

merits of their petition, that their interests will be irreparably I

damaged without such an order, and that the public interest requires the

order. Although Applicant may appeal such an order, it agrees to comply 1

with it during the appeal process.

I

:

C. Jurisdiction
H

All parties recognize that the stipulations could result in a

hearing after the NRC has issued a full-power license for Byron.

Applicant and Intervenors believe that there is significant doubt.that

Commission regulations, especially 10 CFR 2.717, grant licensing board

jurisdiction to conduct hearings and to restrict power after full-power

licensing, but tha,t Section 2.717(a) anticipates that the Commission may

extend the board's jurisdiction. Applicant and Intervenors request the

Board to seek the extension.

The NRC Staff did not join in the Applicant /Intervenors' stipu-

lation and request because it believes that it is unnecessary in that

the Board may retain jurisdiction by deferring any ruling on whether the

contentions underlying the commitments are admitted. However the Staff

does not oppose the request by the Applicant and Intervenors for an-

express extension of jurisdiction.

-The Applicarit also joined in the Staff's version of the stipulation

because it wou?' not be prejudiced regardless of whether the
,

9

y w
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jurisdictional premise of the Staff stipulation is correct. The Inter-

venors, however, could not risk losing a forum for enforcing the commit-

ments and therefore declined to join in the Staff's stipulation. But

the Intervenors would be satisfied with appropriate assurances that- the

Board may retain pertinent jurisdiction after full-power licensing --

assurances which we cannot offer.

The better reasoned position is that the Board will probably lose -

all jurisdiction in the proceeding after the issuance of a full-power

license by the NRC. We do not find definite guidance in Coninission case

law. The general tenor of Commission practice is that licensing boards

may not authorize full-power operatio,n until all issues before them are

decided; that they lose jurisdiction when they decide all the issues;-

and that post-operational jurisdiction passes on to the NRC Staff.3

As' noted, the. Staff would have the- Board retain jurisdiction by

._ _

retaining potential issues, i.e., preserve the pendency of the motion to

admit the late filed emergency planning issues. Apparently the 5+.aff's

position takes into account 10 CFR 50.57(c) which empowers boards to

authorize operations above low power but "short of full power operation"

. _.. . _ ..

3 E. , Carolina Power and Light Company '(Shearon Harris,' Units 1, 2,' 3,
4), CLI-80-12,11 NRC 514, 516, citing Florida Power and Light:

Company (Turkey Point, Units 3 and 4), 4 AEC 9,15-16 (1967)-(boards
may not direct the holding of hearings after a construction permit);
Duquesne Light-Com yan (Beaver Valley Unit 1), ALAB-408, 5 NRC 1383,
1386 (1977); 10 CTR 2.206; 10 CFR 2.60a; 10 CFR 50.57(c).

.

4
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when it has decided the issues in controversy. Were the contentions ~to |
.

be admitted, they would have to be decided before power above low-power

couldbeauthorizedbythelicensingboardpursuantto10CFR50.57(c). |
1

!While the Staff's approach is arguable, it is too slim a reed to justify

assuming continued Board jurisdiction. We are mindful of the Comis-

sion's practice to construe narrowly the jurisdiction of its adjudi-

cating boards.4

III. CONCLUSION AND REC 0KMENDATION

:

.

The Licensing Board supports the stipulation of the Applicant and

the Intervenors and recomends that the Comission extend the Board's ,

jurisdiction to conduct any necessary hearings on the issue of whether

the Applicant has satisfied or can and will satisfy its comitments. In

the alternative the Board requests a clarification that it presently has

the authority to retain jurisdiction to. consider those issues. Only the

issues embodied in the comitments would be litigated and the time
.

-within which a hearing on them may be requested is also limited.

Notwithstanding the provisions of 10 CFR 2.780_(ex_ parte communica-

tions) the parties have agreed and in fact request that the Chairman of

the Atomic Safety and Licensing Board Panel may communicate.directly

. .

4 See Shearon Harris, supra, at 517.

-!.

'

,.

' ' '
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with the Conmission and the Office of General Counsel as appropriate to

provide additional information.
,

ATOMIC SAFETY AND LICENSING BOARD

LL.u
Dixon Callihan
ADMINISTRATIVE JUPGE

*!--

Richard F. Cole
ADMINISTRATIVE JUDGE

/
tir45 M''

Ivan W. $mitti, Chairman
ADMINISTRATIVE LAW JUDGE

Bethesda , Paryland

June 17, 1983
,

9
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COUNSELORS AT LAW
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!$- )Q0 \q*\9837i:-||
9"Secretary e4

Attn: Chief, Docketing and ( y' ' 4,
Service Section g

U.S. Nuclear Regulatory Commission -g
Washington, D.C. 20555

Re: Commonwaalth Edison Company (Byron Nuclear
Power Station Units 1 and 2)
Docket Nos. 50-454 OL and 50-455 OL

Dear Sir or Madam:

Please find enclosed for filing with the Commission
three copics of the following documents:

1. Memorandum, dated April 6, 1983, to
the Atomic Safety and Licensing Board,
from Alan P. Bielawski, Steven Goldberg
and Bryan Savage,.regarding the Emergency
Planning Stipulation;

2. Stipulation, dated 3/30/83, executed by
Commonwealth Edison Company, DAARE/ SAFE,
and the Rockford League of Women Voters;
with two attachments - one stating the
amended and consolidated - emergency planning
contention and the other stating the commit-
ments that have been made regarding that
contention; and

3. Stipulation, undated, executed by Commonwealth-
Edison Company and NRC Staff. |

!

At the request of the Licensing Board.in the
referenced proceeding, we are providing these copies to the

!

!

l
. _ _
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Secretary, U.S. NRC
June 14, 1983
Page 2

Secretary to accomplish their formal filing. These documents
were previously served on the parties.

Very truly yours,

/i' FT A - - - -

Victor G. Copeland

One of the attorneys for
Commonwealth Edison Company

VGC:mbn

Enclosure i

cc: Per attached service list, with or without enclosure
as indicated, j

|
!

|

|
.3

!
.
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SERVICE LIST

COMMONWEALTH EDISON COMPANY -- Byron Station
Docket Hos. 50-454 and 30-455

Mr. Ivan W. Smith * Secretary
Administrative Judge and Chairman Attn: Chief, Docketing and
Atomic Safety and Licensing Service Section
, Board Panel U.S. Nuclear Regulatory Commissior.

Room 428 Washington, D.C. 20555
East West / West Towers Bldg.
4350 East West Highway
Bethesda, MD 20114 ~

Ms. Betty Johnson
1907 Stratford Lane
Rockford, Illinois 61107

Dr. Richard F. Cole
Atomic Safety and Licensing Ms. Diane Chavez '

Board Panel SAFE
U.S. Nuclear Regulatory Commission 326 North Avon Street
Washington, D.C. 20555 Rockford, Illinois 61103

i

* Atomic Safety and Licensing Dr. Bruce von Zellen I

Board Panel Department of Biological Sciences '

U.S. Nuclear Regulatory Commission Northern Illinois University
Washington, D.C. 20555 DeKalb, Illinois 60115

* Chief Hearing Counsel Joseph Gallo, Esq.
Office of the Executive Isham,' Lincoln & Beale'

Legal Director Suite 840
U.S. Nuclear Regulatory Commission 1120-Connecticut Ave., N;W.

.

1
Washington, D.C. 20555 Washington, D.C. 20036

Dr. A Dixon Callihan Douglass W. Cassel, Jr. ]
Union Carbide Corporation Jane Whicher ;

P.O. Box.Y BPI
Oak Ridge, Tennessee 37830 Suite 1300 1

109 N. Dearborn
Mr. Steven C. Goldberg Chicago, IL 60602
Ms. Mitzi A. . Young
Office of the Executive Legal Ms. Patricia'Morrison |

Director 5568 Thunderidge Drive
U.S. . Nuclear Regulatory. Commission Rockford, Illinois 61107 i
Washington, D.C. 20555 |

Mr. David Thomas '
.- -

Atomic Safety and Licensing 77 South Wacker.*

Appeal Board Panel Chicago, IL 60621
U.S. Nuclear Regulatory Commission q
Washington, D.C. 20555

{
1

* With enclosure !

All others without enclosure

.
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MEMORANDUM,

,

TO: Atomic Safety and Licensing Board - Commonwealth
Edison Company
(Byron Station Operating License Docket Nos. 50-454 OL,
50-455 OL)

FROM: Alan P. Bielavski, Steven Goldberg

and Bryan Savage

SUBJECT: E'nergency Planning Stipulation

DATE: April 6, 1983

The following is a chronology of events that led to the signing

of the Stipulations regarding emergency planning contentions: x

1. In 1979, DAARE/ SAFE and the Rockford League of Women Voters

were admitted as Intervenors in the Byron Station operating

license proceedings. Both parties filed emergency planning

contentions which were admitted as contested issues.

2. Early on, Commonwealth Edison Company served interrogations

on these parties seeking to discover the facts on which-

Intervenors intended to rely in support of their contentions,

and identification of any documentary or_ expert evidence in

support thereof. Ultimately, the League's failure to respond

to Edison's discovery led to the League's dismissal as a

party by the Licensing Board. The Licensing ~ Board's

decision was eventually reversed by the Appeal Board, though

the Appeal Board limited issues that the League could pursue

at the hearings. For its part, DAARE/ SAFE's response to the

interrogatories consisted in large part of an identification

r

_ __
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of various generic studies and reports regarding emergency

planning; .vi*nesses which DAARE/ SAFE intended to present in

support of its contention were not identified.
13. In mid-December, 1982, upon its publication, Intervenors were I

given access to a copy of the initial draft of the State of
i

Illinois site specific emergency plan for Syron which consists "

-}
!

of approximately 600 pages and was.provided a copy of

Edison's Evacuation Time Estimate Study. A copy of the State

of Illinois plan was given to Intervenors in early January i

|
1983.

4.
Within two weeks of the start of the evidentiary hearings

(March 1, 1983), Intervenors filed nine affidavits of |

individuals it intended to call as witnesses at the hearings,
. . ,

identified a number of additional individuals it intended
to subpoena, and filed an " Amended and Consolidated"

contention it sought to substitute for its existing .

emergency planning contentions.
The Amended and Consolidated

contention consisted of 13 subparts which' focused more

specifically upon the evidence Intervenors intended to present

the hearings on emergency planning matters.at

S.
Edison and the NRC Staff objected to the admission of

.

Intervenors' late filed contention and its attempt to present
witnesses at the hearing who had not been praviously -

>

identified,, claiming that Intervenors' failure to provide

notice at an earlier date of its intentions- severely

prejudiced Edison's and the Staff's ability to present an~.

i

effective response at the hearings.
Intervenors claimed that

they identified witnesses and filed their new contention as

L
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i
soon as possible after receipt of the nice specific emergency

planning documents identified in paragraph 3 above. In the
course gf oral argument during the initial days of the

hearings, the parties informed the Board that they were

willing to discuss settlement possibilities. As-a result the
Board postponed deciding the dispute.

'

6.
Following approximately three weeks of negotiation, the

parties agreed upon a settlement. The parties agreed that

they would litigate certain of the issues raised in

Intervenors' amended and consolidated contention.In large
measure,

the issues selected for litigation concern disputes

regarding interpretation of regulatory requirements and
g

differences of opinion concerning methodological ands "'

philosophical approaches to emergency planning as well as
certain factual disputes.

The parties agreed that they would
attempt

to resolve the other issues informally. For the most ^

these issues involved questions regarding the
part,

availability of emergency planning resources and steps that

would be taken prior to conducting the FEMA emergency

axercise. The mechanism selected for informal resolution
consisted of Edison's making commitments to demonstrate to .

Intervenors, before the' f acility exceeded 5% power, that
, i

certain required aspects of the emergency plan were in place
.

Based on Edison's agreement to make these commitments
. ,

!
-

. '

Intervenors agreed not to pursue litigation of various - |, .

subparts of its amended and consolidated contentions.
,

c.
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Intervenors desired access to the Licensing Board
to resolve

any questions regarding whether Edison had satisfi d ie ts

commitments. Inasmuch as the Board might be asked t
o resolve

any such question following the Board's issuance
of an initial

decision authorizing full power operation and f ll
o owing the

issuance of such a license by the NRC
, the parties were '

concerned that
the Board might not have the jurisdiction

toconduct
such post-licensing proceedings.

Edison and
Intervenors agreed that

in view of the jurisdictional

question, the Board should seek an order from the Com i
m ssion

which would grant the Board appropriate jutali
ction to

enforce the stipulation.
8.

*

The Staff agreed with the substantive objective
of the ''

Applicant-Intervenor stipulation. .

The Staff did not agree 1

vich the procedural vehicle for implementing that objective.
The Applicant-Intervenor stipulation is pr di ;.

e cated on the ;

presumptive inability of the Licensing Board to ent [1-

ertain a
post-initial decision motion to reopen the record

:
,

and formally .
requests the Board (via the certification route) t

o obtain the
necessary jurisdiction from the Commission pursu

ant to .

section 2.717.
The proposed Staff stipulation is predicat d ,

f

on the presumptive ability of the Board to retai
e

,.
n s.

jurisdiction over a motion (to amend contentio [.
*'

ns in this case) E'
, :-

filed prior to its rendition of an initial d .

ecision,'which
decision is specifically conditioned on th ,},

,,

e eventual ct

post-decisional disposition of such motion ,')[t
; *'e '.
'

..

m ..o
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The Staff believes that its proposed stipul tia on conforms
with established NRC practice and proced

ure and would obviate
the necessity to pursue the exceptional

course of formally
certifying the jurisdictional issue raised in th

e Applicant-
Intervenor stipulation to the Commission -

The Staff position.

on the Applicant-Intervenor stipulation is also i f
n luencedby the opinion that

resort to formal Cotuission certification
is premature given the distinct possibility th

the subjectat

matter of the stipulation can be resolved in
such a timeframe

that it would not adversely affect pla
nt operational readiness

and during the pendency of the case before the B
9. oard.

- Intervenors are concerned about the manner in which Staff's
stipulation addresses the jurisdictional questi ,

on'because it '

relies upon a sere presumption that
the Licensing Board will

have jurisdiction if the Intervenors submi
t a petition to

reopen the hearing.
Intervenors therefore prefer that the

jurisdictional question be certified
.

-

to the Commission andthat
the Commission confer appropriate juri di h

s ction on the .

Licensing Board to enforce the Applicant
*

-Intervenor
stipulation.

However, if the Commission provides ade
~

quate

assurance to Intervenors that'the Board is '.authorized to
enforce the Staff stipulation, Intervenors a y
that stipulation. re villing to join

. .'5-,-
10.

During the April I hearing session -l*.

, the Board offered to [-:

elicit an informal opinion from the Commissio [ '.
n or its officers g..

on the acceptability of either the Applicant I N
- ntervenor ?:.:

stipulation or proposed Staff stipulation F

, or both. The
parties have no objection to such a course of a

-

ction.
_-
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION,

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
)

COMMONWEALTH EDISON COMPANY ) Docket Nos. 50-454 OL '

) 50-455 OL
)

,

)(Byron Nuclaar Power Station, ) *

Units 1 & 2) )

STIPULATION

The DeKalb Area Alliance for Responsible Energy, the

Sinnissippi Alliance For the Environment, the Rockford League of Women

Voters (hereinaf ter jointly referred to as "Intervenors"), Commonwealth

(- Edison Company (" Edison") and the Nuclear Regulatory Commission Staff
I
1

'

(" Staff") agree and stipulate *. hat the issues raised in Intervenors'
j

emergency planning contentions, previously admitted in this proceeding, i

and the "Acended and Consolidate" emergency planning contention, which
-

Intervenors seek to have admitted in this proceeding, should be resolved
:in the following manner.

1. WITHDRAWAL OF OLD CONTENTIONS. -- - - - -- -1

Intervenors agree to withdrav DAARE/ SAFE Contention 3 and League

Contentions 19 and 108 previously admitted as contested issues in
.

this proceeding.

.
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2.

_ CONSOLIDATED CONTENTIONS.WITHDRAVAL OF OPPOSITION TO ADMISSION OF PORTIONS OF AMENDED AND

Edison and the Staff agree t$ withdraw their oppositi
on except as

provided in paragraph 2(a) below,' to the admission of Inter
venors'

amended and consolidated contentions, as worded in Attach
~

ment Ihereto.

(a)
Edison and the Staff object to the admission of 111 .

and 112 on
the ground that these paragraphs constitute ch ll

a enges to
Commission regulations.

Intervenors agree that these

paragraphs constitute challenges to Commission regulati
ons and

that they have not made the showing of speci l
circumstances asa

required by 10 CFR $2.758 to permit litigation of these iss
ues

inthisproceeding._*/*

(b)
Intervenors agree to withdrav V2(i) as an issue to b

,

.,

e litigated
in this proceeding.

3.
_LITICATION OF CONTENTIONS.
(a) Beginning the week of April . -

18, 1983, the partie s

agree to litigate the following paragraphs, or
.

- p.

/
Intervenors' willingness to reword 112 as a chall

enge to

the Commission's regulations is based on Edi
son's agreeing to

Commitment W, included in Attachment 2
'

.

.
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portions of paragraphs, set forth in Attachment 1:(i) 12(c), (e) and (k)

(ii) 13
(iii) 18
(iv) 110

(v) 113

(b) By March 18, 1983 .

the parties will provide th
e names of

witnesses they expect
to call for the purposes of litigating

the issues raised in the paragraphs identifi d
in 3(a) above.e

(c) By March 23, 1983
the parties agree to file

any discovery

requests pertaining to the issues identified in 3( )a above.
Disdovery shall be limited to document prod

uction anddeposition requests. '

The parties agree to cooperate in '

providing such discovery so as to enable litigati
on of the

issues identified in 3(a) above.
(d)

The parties agree to file any prefiled te ti ,

s mony, or .

supplement existing prefiled testimony, on the issues
identified in 3(a) above by April 11 p

1983.,

(e)
Edison and the NRC Staff agree not . ,'

to object to the admission
of the affidavits bearing on emergency planni

ng issues which G .,
have previously been filed by Intervenors b D-

alleged discovery violations.
ased upon any '.

Edison and the NRC Staff. - t

reserve the right to object i '

to the admission of the affidavit
;.

or portions thereof, into the hearing record
s, 1- ;.

on all other a

grounds (e.g., relevance of testimony to contenti I),,
ons, hearsay,- ',,cumulative nature of testimony, etc.).

. .
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PROCESS FOR INFORMAL RESOLUTION OF REMAINING CONTENTIONS.(a) Intervenors agree not
to litigate the issues raised in the

following paragraphs, contained in' Attachment
1, based on

Edison's agreement
to satisfy the commitments attached

as Attachment
2 (hereinaf ter " Commitments").

(1) 11

(
11) 12(a), (b), (d), (f), (g) , (h) , (j ) , (1) ,

*

:
i

(m), and (n)

(iii) 14
(iv) 15

(v) 16

(vi) 17

(vii) 19
(b)

Edison and Intervenors agree to cooperate i
s

n good faith to
resolve questions regarding the manner in which Edi

son intends
to meet the Commitments.

Such good faith cooperation shall
,

J

Include:
..
c.

(i)
Scheduling meetings between Ceco and Inte I

;
rvenors on a

regular basis to exchange information so as to p , ' , ,
ermit

Intervenors' independent assessment , , .

that progress on
satisfying Commitments is being made.

Edison also. agrees

to make available to Intervenors releva t
-

Ln emergency

planning documents which are available to Edison
. j[,

and
to procure relevant documents which are }' , -,

not in its p~*

possession but which can be obtained. yJg
In addition, Edison . p. ;*

vill provide Intervenors with projected compl ti ;y:
c ;.-

e on dates'

for resolving Commitments when formulated ,,

.

.
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(ii) Use of Edison's best efforts to provid
e Intervenors

access on a regular basis to emergency plannin
g

officials, so as to permit Intervenors' independent
assessment that

resolution of emergency planning issues
is progressing.

(c)
Edison agrees that the Commitments will be

satisfied before theByron Station exceeds 5% power.
(d)

The parties recognize the possibility that th
disagree as to whether Edison has met

ey may ultimately

or can or vill meet, all,

the Commitments in the time frame provid d
in 4(c) above. If

e

this occurs Intervenors may request that the Licensing Board
resolve said disagreement as provided in para

graph 6 of thisStipulation.
Edison agrees to notify Intervenors in w i i

i

s

when it believes a Commitment has been sati
r t ng

sfied and to set i

forth in reasonable detail the basis for su h b lc e ief. Edison
further agrees to provide such a notice with

' i

i

?"

respect to all of
the Commit =ents no later than 15 days aft H

er the issuance of
findings by FEMA on which the NRC Staff -

relies to permit
operation of the Byron Station at a level abo

ve 5% power.
Intervenors agree to notify Edison in wri i

t ng within 15 days
of their receipt of a notice from Edison that 2

a

Commitment has been satisfied, of Inter . I
'

venor's agreement
,

|-

I

.

-
1
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or disagreement whether the Commitment has been
satisfied. If,

despite having exercised reasonable diligence
, it is not

possible for Intervenors to determine whether a C
.

ommitment has
been met within the 15 day period,

Intervenors will so notifyEdison.
By failing to notify Edison of their di

sagreement, or
inability to determine disagreement

, or by submitting a notice
that they agree that a Commitment has be

'

en satisfied,
Intervenors will have waived any rights th

ey may have had withrespect
to litigating the Conmitments in questi5. on.

EFFECT OF ISSUANCE OF INITIAL DECISION_.

If the Board issues a decision in favor of Edison with respect to
(1) the issues litigated pursuant to para

graph 3 above, and (2)
all other non-emergency planning issues
in paragraph 6 below. , then, except as provided '

Intervenors agree not
to object, before the

Licensing Board or any other judicial or
administrative forum, to

Board authorization that a full power op
to NRC issuance of a full power licen

erating license be issued or
.

se based on a claim that
the provisions of paragraph 4 have not

been complied with.6.
PROCEEDINGS TO ENFORCE COMMITMENTS
R

___ -

_.
(a)

Except as provided herein, Intervenors may p ti
.

tion the Board
e

for a hearing at any time they believe Edis -

'

'

on has not met or
can or will not satisfy a Commitment. (,

No later than 30 days
af ter Intervenors' receipt of the notice fro ,$ + 1

?*m Edison, required
by section 4(d) of this Stipulation, which ['.

,

establishes that 5 i

Edison believes that all Commitments have been satisfied,
,

['
?'',

\

! l

.
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Intervenors may petition the Licensing Board fo
r a hearing on the

issue whether Edison has satisfied any of th
e Commitments. This

30 day period may be extended only on a showing by I.

ntervenors that
despite exercising due diligence in determini

has been satisfied, it was not possible for Intng whether a Commitment ,
ervenors to establish

Edison's failure to satisfy a Commitment withi I.
n the 30 day period.' , ,

Intervenors shall be entitled to a hearing if
'

-

, based on its
pt ition and supporting affidavits, it makes a pri

ma facie
showing that Edison has not satisfied or vill not

or cannot
satisfy one or more of the Conmitments.

If the Board

decides Intervenors are entitled to a hearing on the issue

of whether Edison has satisfied a Commitmentthe. parties,

shall be entitled to move for summary disposition of th ,

issue. at

(ii)

Intervenors may also petition the Licensing B
oard to order that

operation of Byron be restricted to 5% power prim a full

evidentiary hearing on the question whether Edisor h
as

satisfied a Commitment.
.

The Board may enter such an order if
it finds, based on Intervenors' petition and Edi

son's and the
Staff's responses thereto, that Intervenors h

ave made a strong
showing the Oey are likely to prevail on the

merits, that
Intervenors' interests vill be irreparably i j

n ured unless theorder is granted, and that
the public interest requires ~ the 'L'

issuance of such 'an order.
'

.

N^X

h.'
t.- '.

,
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(iii)

If the Licensing Board grants Intervenors a he
aring

pursuant to 6(a) (1) above, and following the hearing,
the Board finds that

Edison has failed to satisfy the
Commitment

in question, it may enter such orders as m
be appropriate. ay

Edison recognizes that
such an order may

require that a Commitment
be satisfied or that Edison '

restrict operation of Byron to a level not to
exceed5% power.

The burden of proof in any hearings pursua
nt

to this section shall be as provided i
n 10 CFR $2.732.(iv)

All orders, rulings, and decisions
. !, entered pursuant to
'
,

this Stipulation shall be subject .;

to full appellate
rights,

&

(b) The parties recognize that
8

i

,

the process described in 6(a) abov '
may result

in the Licensing Board holding hearings
e

to enforce Com=itments following th
and seeking

-

e issuance of an initial
decision by the Board authorizing the i ,

ssuance of a full power
operating license for the Byron Station and f l

o lowing the
issuance of such a license by the NRC 1

In the opinion of the.

parties, there is significant doubt as to wheth
'

er the
Commission's Rules of Practice (specifi

~

cally 10 CFR 52.717)'and
pertinent Coimnission decisions grant

"

the Licensing Board the
jurisdiction to order such hearings or r
licensed facility. estrict operation of a

[ -1
However, 10 CFR $2.717 contemplates th

the Commission may modify the Lice at
-

- in appropriate circumstances.
nsing Board's jurisdiction

. 2 .,

to jointly petition the Licensing BAccordingly, the parties agree
.

4;,.

!}i'.
to the Commission and to request thoard to certify the question:. .

.

Licensing Board the jurisdiction neceat the Cce: mission grant the
ssary to fulfill the ,

__-
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provisions of this Stipulation. By approving this Stipulation
I

.

the Licensing Board signifies its villingness to certify the !r

question to the Commission seeking appropriate jurisdiction. f
t-

7. INTENT OF THE PARTIES. ',

The parties agree to proceed in good faith to attempt to accomplish
;

the purposes of this Stipulation.
.
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Date: C 7)
By: M. _- ~ -

DAARE/ SAFE

#[[/f[P3^
t

mA Date:By: NM -

i )
:

ROCKIORD LEAGUE OF WOMEN VOTERS

/f[g3. .N . , . v,1 Date:By:
_

j!o
^

NRC STAFF
'

By: Date:
,

.
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ATTACHMENT 1 [j
e;t

. be. ]Rs
!J:7
Q'
Yjs
P .5

The Emergency Plans for the Byron Station contains the .

I
the Atomic Licensing and Safety 3

following defects which will prohibit b.

Board from making the findings of fact required by 10 CFR Sections 50.47 {.

[ j,2.

, , , ,

(a), 50.57 (a) (3) (1), and 50.57 (a) (6):

In violation of 10 CFR Section 50.47 (b) (10), the evacuation ,

1.

plans for public and private schools within the EPZ do not
jh,4
s

adequately address the fact that these schools lack the f
n

communication systems necessary to initiate and coordinate an f
f

they lack a sufficient number of buses and |-
evacuation; that

'

a safe evacuation; that they
support personnel to conduct i,

;
cannot coordinate their efforts during an evacuation in order

to render mutual aid; and that there is no reliable means of

an evacuation should be ',
notifying school adtninistrators that

.

conducted.

In violation of 10 CFR Sectica 50.47 (b) (10), Commonwealth
-

2.

Edison's " Evacuation Time Estimates for t.;e Plume Exposure

Pathway Emergency Planning Zone of the Byron Nuclear Generating

Station" does not conform to NUREG 0654, Appendix 4 and will

not provide accurate or useful guidelines for the choice of

protective actions during an emergency because the study:
-

(a) uses fallacious transient population figures;

(b) does not indicate all of the actual. assumptions which'

underlie the time estimates;

I

.
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(c) does not address the relative significance of alternative ??
C3
hk

assumptions, C
II.i

does not make evacuation time estimates for each special F'(d)
tW-
..

facility on an individual basis; re

\;7-
.

*

i.
does not consider the impact of peak populations, L(e)

hincluding behavioral aspects; p.
does not make any substantial recommendations for actions @[i,I

..

(f)
that could be taken to significantly improve evacuation $'

,[
time;

f[does not contain comments from the principle organizations. t(g) 4-

5

time estimateresulting from their review of a draft
'h

'

study; )

translate population data into auto-o.ning and(h) does not

transportation-dependent groups;

give attention to special services required by(1) does not

households not owning autos;
...

does not describe the means of transportation available to(j)
each special facility;

does not use site weather characteristics as presented in(k)

the FSAR;

(1) falsely claims to have obtained mobilization and loading

times for special facilities from administrators of those ,

facilities;

incorrectly assumes that IPRA Byron, Revision O has made(ts)

adequate provisions for the evacuation of special

facilities and the general populace;.

and
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'.-(n) makes further assumptions which contradict IPRA Byron,

fbfRevision 0, and the Byron Annex to the GSEP. 4..

3. In violation of 10 CRT Section 50.47 (b) (12), emergency kf..t-
-c

planning for the Byron Station '2PZ does not sufficiently hT['
kw.

'

address the fact that there are inadequate medical facilities I:. ;-
! ", *:

gfr.I
to provide the equipment and trained personnel necessary to rel

U.Ebcare for contaminated injured persons; that there are p.

andinsufficient procedures for the screening, treatment, Ef

isolation of persons sustaining radiological injuries; and k4-
pf:
t

that there is an insuf ficient number of caterials, supplies, : .-

e

and vehicles to provide for the transportation ofequipment, .

~ ,.

injured persons during a radiological disaster. ;
.

4. In violation of 10 CRF Section 50.47 (b) (10) the emergency .

',
planning for the Byron Station fails to include an adequate i

means for protecting those persons requiring special ly..

transportation considerations. The proposed evacuation plans

state that local school districts, the Oregon police, and the .

Oregon Ambulance Service vill provide transportation for camps,

homebound and nursing home patients, and other special concerns -

despite the fact that all three of these organizations are

already burdened with responsibilities which overestimate their ,

.

capabilities and overtax their resources. Furthermore, .

:^

comprehensive lists of shut-in populations and their specific f

transportation needs are not available; there has been no :

7

Ianalysis conducted regarding the feasibility of sheltering or

.
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as protective action. There are no provisions for relocation b"i
U='
t..- !There is: c:<. :

of those whose medical needs require hospitalization. O .. 'r' s
no differentiation of host facilities to meet specific needs of

-
.

;.: ic'

individual populations. There are no provisions in the plans (1/f
:. .

i'

F-
concerning the method to be used in distributing

.

..

..

L c-radioprotective drugs to mobility impaired individuals.
["d

In violation of 10 CFR 50.47 (b) (1), (2), (3), and (12), the [$$ '
b

5. l
t f| |emergency planning for the Byron Station and the Byron Station |,w,

'.:. h

include written agreements identifying the iy;
EPZ does not 2.h -'

:

emergency measures to be provided and mutually accepted i

criteria for the implementation of procedures by support .

'

organizations having an emergency response role either inside

or outside the EPZ. ,

6. In violation of 10 CFR 50.47 (b) (15), radiological emergency .;
'z:

response training has not been provided to all response
1,

h|
organizations and individuals who may be called upon to assist f, '

in an emergency, viz., directors and coordinators of the g:

response organizations; first aid and rescue personnel; local
.

support services personnel; medical support personnel; and 2

those of f site organizations having mutual aid agreements with .

local agencies.
,

In violation of 10 CFR 50.47 (b) (7), emergency planning for .

7. i
the Byron Station has yet to include adequate dissecination of

c

accurate information to the public regarding the effects of- ;

!'
radiation, protective measures to be taken during an emergency, ! ,

I
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or the special needs of the handicapped; nor has adequate ,

assurance been presented as to the method, manner, and text of
.-

the publications to be posted for the information of the [
I

transient populations.

'

8. In violation of 10 CFR 50.47 (b) (10), emergency plans are >

incapable of offering sufficient guidance for the choice of [,
e-

'|dprotective actions during an emergency since applicant and
1.1

state planners have yet to adequately determine the local T'f

protection afforded (in dose reduction) by various protective .

;'
measures including evacuation, sheltering, and radioactive

prophylaxis. .

'
9. In violation of 10 CRT 50.47 (b) (5) and (6), emergency

planning for the Byron Station does not adequately provide for

notification or communication of and between emergency response

organizations and personnel so as to assure that communications
,

necessary to timely and prompt evacuation can be implemented

effectively.

10. The emergency planning relies coo heavily upon volunteer

personnel to effect an evacuation. The emergency plans fail to

indicate the number of volunteer personnel who are necessary or
I

(.

available to perform the responsibilities assigned to them. .

Furthermore, the plans do not: .

(a) assess the availability of volunteers during hours in
,

,.

which many are employed outside the EPZ; .

(b) take into consideration inevitable personal conflicts'in [
the responses of volunteers who have families in the EPZ; .

and
n



_

'. . . , .
--

<, ,

h ]

-6- f, :'
,.-

..) -
B-(c)

give consideration to the possibility that some volunteers- is
e.
-| - .

who might perform well in non-radiological disasters might '/L
l'
Ce?refuse to participate in a radiologica1' disaster at the-
ff'.h. r -Byron Station.

?. .

f(*11.
The Licensing Board cannot make findings regarding the adequacyr-[C'
of emergency planning for Byron until after the plans have been c ::

y.,*

.,

tested during an exercise and until after FEMA has issued its
f(f.findings regarding the plan. hW
My![

12.
Emergency planning beyond the EPZ is a recognition of the <$|f!

*

L.E;.3 '

residual risk associated with major reactor accidents whose
. - .

.

-

consequences could exceed those associated with so-called
design basis events. ..

Because the major metropolitan areas '

which are located beyond 10 miles from Byron in the Byron
' '

region are not included in the plume exposure EP2, the !
, . \

emergency plans are inadequate. , * f~ |

r ,, _ ,
f . ', ,|. '

13.
In violation of 10 CFR 50.47 (b) (1), the ccergency plans

w. . - ,

r 1-
p "y;' ',

specific tasks, and responsibilities have been formulated If;s:~ i
o' J ~, .

without sufficient communication between planning officials and Sif '

.,,,",'
primary and support response organizations so as to enable said

- l

'

p

organizations to fulfill their assigned roles. ..

~

. ~ -'

- ;;' ;
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p. i " ,t

y. 9 ,
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ATTACIDENT 2

Commitments Regarding Proposed
Emergency Planning Contention 1

M: _ _ _

I.

To demonstrate that all public and private
schools within the

plume exposure EPZ have been identified and that
the transportation and ,

communication resources necessary to accomplish ev
acuation are available

and provide reasonable ' assurance that the health a d
is adequately protected. safety of studentsn

Commitments: ..

A.

Demonstrate that the school officials who would be called upon
to effectuate evacuation of the specific sch,

ool population have been
identified, and informed of the details of the ev
to his/her assigned responsibilities and th acuation plan applicable ,

there is reasonable
at

assurance that
they will be able to fulfill such respon ibils ities.B.

Demonstrate that adequate notification facili i
t es exist tonotify school officials that

it may be necessary to implement protectivemeasures. '
.

C.
Demonstrate that adequate communications f :acilities exist

enable the local emergency response officials t
to '

.

the activities of others whose assistan
o contact and coordinate

ce is necessary to effectuate a
evacuation of the school population.

;: .D.
Demonstrate that adequate transportation r

;-
,

esources to |t

effectuate school evacuation are available f(
, such that there is reasonable.

[j(.
-

:.

assurance that the health and safety of student
<

s is adequately' protected. .m

-'
..

R\
2/1 ,

-
,

;
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i( - Where effecting evacuation is dependent upon utilization of-E.-
-

.

'

resources other than those of the specific school district, demonstrate i

;

that these resources are available, that plans include the means to

coordinate such mutual aid and that those responsible for the resources

are informed and capable of executing their role in the emergency plan.

.

I~

|
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I|.Commitments Regarding Proposed
|Emergency Planning Contention 2(a),

(b), (d), (f), (g), (h), (j ) , (1), (m) and (n). [l
l'

Goal [l
II. To demonstrate that the estimates contained in " Evacuation Time

:
Estimates for the Plume Exposure Pathway Emergency Planning Zone of the

Byron Nuclear Generating Station", including any ch ces, modifications

or supplements thereto, provide a reasonable basis for recommending and ,

- '

deciding on protective actions. !
6

!
t

Commitments _.

F. Demonstrate that the transient population figures used in the I

study are representative of conditions which are likely to exist during
~

an evacuation.
'

G. Demonstrate that the principal assumptions used in developing

the estimates are stated and defensible.

H. Demonstrate that specific recommendations for actions that

could significantly improve evacuation time have been considered where

feasible, or that such consideration is not warranted.

I. Demonstrate that comments with respect to the evacuation study

from the principal emergency response organizations (Illinois ESDA and

Ogle County ESDA) have been solicited and that.the study takes these

comments into consideration.

J. Demonstrate that the assumptions regarding the availability of

autos to permanent residents are justified and that public transport- .

dependent populations have been considered in devising the estimates.

2/3
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Demonstrate that there are no inconsistencies between the study h
-

K.
i,

and applicable portions of IPRA and GSEP which would significantly impact
.

.

the reliability of the estimates.
i.? :
I

Demonstrate that an Annex to the Evacuation Time Estimates
|*L.-
t.'
f:

Study has been developed which presents specific evacuation feasibility

analyses for appropriate special f acilities such that
. [*. :,
f? '

there is reasonable
. . . .

assurance that in the event of an evacuation of a special facility the 'ff
''

1,
health and safety of its residents can be adequately protected, > ,.

b. p
(.,1-
6.

? !t"*h

[$.$r. .* :'',.
_

c:
p.

N
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t

-

,

;
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e
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Commitments Regarding Proposed
Emergency Planning Contention 4

Goal

III. To demonstrate that IPRA includes guidelines for the

choice of protective actions which adequately address concerns relating

to protective measures to be taken for special transportation-dependent "

populations.
'

.

i
'

. ; ..

Coc:mi tmen ts ~ Ir
L

'hH. Demonstrate that IPRA includes adequate provisions for
[

alternate protective actions, in the event evacuation of homebound and
f.

nursing home patients is infeasible. F

I
N.

Demonstrate that there has been assessment of the number and

location of special transportation-dependent individuals and that this
s

information is available to Ogle County emergency response officials.
, ,

O. Demonstrate that, in the event evacuation of homebound and
'

nursing home patients is necessary for those individuals whose medical
.

needs require special care, there is reasonable assurance that adequate
.

facilities to safely transport and host these individuals are available. ;
.~

y
k
:
.

'

*'
.

8

i.

?''.

. f ''
., v
34.

n
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'Commitment Regarding-

Proposed Emergency Planning Contention 6 i

i
i.

~

iCommitment

P. Demonstrate that adequate radiological emergency reponse

training has been made available and retraining will be made available to
.

all response organizations and individuals who may be called upon to ;
* |

assist in an emergency, viz., directors and coordinators of the response
.

*

organizations; first aid and rescue personnel; local support services

[.:

personnel; medical support personnel; and those other offsite [. -

E
iorganizations identified in IPRA having mutual aid agreements or |-

arrangements with local agencies.
i-

%

6

0

'

i-
,

e

$

.

O 5

2/6

.



w. u
-

. . 4. .
q
R*

|

.

{ Commitments Regarding Proposed :

Emergency Planning Contention 7 1
'

-

!
i

.ggal \

IV.
To demonstrate that

there are adequate provisions to make
accurate information available to the publi
planning. c regarding emergency

.

Commitments

Q.
Demonstrate that the public has received

receive on a periodic basis educational info and will continue to

Demonstrace that rmation on radiation.R.

the public has received and Trill conti
receive on a periodic basis accurate informati nue to

measures to be taken during an emergency
on regarding the protective

.

S.
Demonstrate that

the public has received and vill co
,

receive on a periodic basis accurate informati ntinue to
on regarding special

measures with respect to handicapped individ
emergency. uals to be taken during an s

,

T. 2:

Demonstrate that adequate information h C

and vill be available on a periodic basis t as been made available '

o transient populations.
,.

'

4

4
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Commitments Regarding ,\,

_ Emergency Planning Contention 9 i

_

_ Commitments
_

U.

Demonstrate that there are adequate resources and 4

-

effectuate notification by Edison of state and
procedures to

county emergency respons.
organizations, and for notification of emergency

'
,

organizations. personnel by these
.

V. r

Demonstrate that adequate communications capabili
b

:.:
ties exist forthe Ogle County Emergency response organizati

L..
t*

on. k
' pt :

it

j ..-
p
V-

k.
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( Commitment Regarding Emergency
Planning Contention 12

_ Commitment: _

W (a)
Edison agrees to contact and make its person

knowledge of the Byron emergency plan available t
nel with

o the mayors of
Rochelle, Dixon and Rockford to discuss emerg

ency planning measures.
Specifically, Edison agrees to discuss concer

ns identified by these
officials related to emergency planning for B ,

yron.
In order to aid theseofficials in identifying concerns, Edison will

send the mayor of
Rochelle, Dixon and Rockford

the following information:
(1)

a description and explanation of protective and parallel
actions to be taken during an emergency;

(ii)
a description and explanation of what would be re

of each of the cities if they were designated as
quired

ia host forevacuees;
\

(iii)

a description and explanation of measures to b
the state for the ingestion exposure p th

e taken by
a way;

(iv)
relevant information on the planning bases for IPRA 7

(v) ; and

the complete procedure for protection I
and parallel

actions to be followed by the city of Oregon
'

(b) Demonstrate that #'
.

the Byron Station public information bro h
has been made available to the mayors of Rockf c ure

n
ord, Rochelle and Dixon.(c) . . .

Edison further agrees to c'citically review .

any material, plans h-
or p':oposals about protection action submitted t "

Reckford, Rochelle aid Dixon. o them by the mayors of
'k
-

N:*.
'.

:p
i

: '. a

h.'
2/9 !.'h

e.

.e
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.

.' (d) Edison further agrees to demonstrate that it has developed an

adequate procedure to assure that as new mayors of these coc:munities take

office they will be provided with the information described above and

that Edison vill make its personnel available to discuss emergency
planning issues.

.

:
;
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Commitment Regarding
Emergency Planning Contention 5

Commitment:

X,

Demonstrate that there exist appropriate agreeme tn s and
arrangements between Edison and those individuals a dn organizations who
v;11 provide emergency services to the Byron facili

ty.

s

e

M

.a

'

.

h
*

.

$
* * '.

h
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Additional Commitments Regarding
*

.

_ Emergency Planning Contention 4'

Y.
Demonstrate that IPRA includes adequate provisions to.

effectuate the evacuation of recreation areas with identifiable

transport-dependent pcpulations such that
there is reasonable assurance

4

Ithat
the health and safety of these individuals is ade

quately protected.
Z.

Demonstrate that IFRA includes reasonable r > visions to
..-! 1

h
effectuate the evacuation of transport-dependent

individuals.
.

,
. . .

f*
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
In the Matter of

)
)

COMMONWEALTH EDISON COMPANY )
Docket Nos. 30-454 OL)

) 50-455 OL '

(Byron Nuclear Power Station,
Units 1 & 2) )

)

STIPULATION

The DeKalb Area Alliance for Responsible Energy, the
Sinnissippi Alliance For the Environment,

the Rockford League of Women .

Voters (hereinaf ter jointly referred to as "Intervenor ")
, Commonwealths

Edison Company (" Edison") and the Nuclear Regulatory C
ommissions Staff

(" Staff") agree and stipulate that ,,

the issues raised in Intervenors'
emergency planning contentions, previously admitted in this

proceeding,
and in the Intervenors' " Motion to Amend and Cor'idate" emergencyplanning contentions

(" Motion to Amend"), dated '
.uary 21, 1983,

should be resolved in the folleving manner.
1.

WITHDRAVAL OF OLD CONTENTIONS. 4

Intervenors agree to withdrav DAARE/ SAFE Contention 3 a d
League Contentions 19 and 108 previously admitted as

n

this proceeding. contested issues in -
.

.

' b.

..

v.:
.5v

p
. , .

N.
.

e

4
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-2-I
2.

WITHDRAWAL OF OPPOSITION TO GRANT OF HOTION TOAMEND, IN PART, AND REQUEST TO DEFER RULING ON
BALANCE OF MOTION.

The amended and consolidated contentions propos d i
_

e n the

Intervenors' Motion to Amend are ' set forth in Atta hc ment I hereto.
Edison and the Staff agree to withdraw their opp

osition, except as
provided in paragraph 2(a) belov,

to the admission of those Intervenors'
amended and consolidated contentions demonimated in

'

paragraph 3(a)below.
Edison and the Staff agree to withdraw their opposition to the

admission of any or all of those proposed amended and
consolidated

contentions demonimated in paragraph 4(a) below for whi h Ic ntervenors
may seek an eventual ruling pursuant

to paragraph 6 below.
(a) Edison and Staff object

to the adeission of 111 and 112
on the ground that

these paragraphs constitute challenges '
'

'

to Commission regulations.
Intervenors agree that these

paragraphs constitute challenges to Commission

regulations and that they have not made the showing of ,

special circumstances as required by 10 CFR $2 758 t
,

o.

pe rmit

litigationoftheseissuesinthisproceeding[/
,

(b)
Intervenors agree to withd:av 12(1) as an issue

.

to be
litigated in this proceeding.

(c)
The parties request deferral of a ruling on the .

.

admissibility of the balance of the proposed am
.

J
ended and

...

-

-
.

~

s

i:
e .,

_/ i.?
Intervenors' v1111ngness to reword 112 as a chall R:c

enge to the <-

Commission's regulations is based on Edison's a f' 7
greeing to

Commitment,
W, included in Attachment 2. ,' [

..-
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consolidated contentions, demonimated in pa
ragraph 4(a)below,

in furtherance of their informa1'resolutio
'

n as
provided in paragraph 4(a) below.

3.
LITICATION OF CONTENTIONS."e

_

(a)
Beginning the week of April

,

18, 1983
, the parties agree

to litigate the following paragraph
s, or portions oft

paragraphs, set forth in Attachment?
1:

(1) 12(c), (e) and (k)
,

(ii) 13
,

(iii) 18

EB (iv) 110
jf

.

(v) 113
-

(b)
The parties have provided to one anoth

er the names of
witnesses they expect to call for the

'

4_

purposes of
p ' litigating the issues raised in the par
.

,

in. 3(a) above. agraphs~1dentified
*

'.(c)
The parties have filed any discovery req E' it.-

to the issues identified in;3(a) ab
uests pertaining

;; ,

ove. .-Discovery'sha11- .,e

be limited to document production and de
position

requests.

The parties agree to cooperate in pr
,'

. i. .
. ovidingsuch discov.

ery so as to enable litigation of the ~i - '

.|

identified in 3(a) above. ssues. . ,

.r. .e,
' (d)

The parties agree to file any prefiled
..

T ,* : -

~N '!.testimony, or
supplement' existing prefiled testimony [{f.h. ,.

, on'the issues
'

identified in 3(a) above by April' 11 ' 19 .

l'. !

?g'[,*-.

83., :
.

i m
i. 3,
di* ,

*
s

g *4 *

4
-
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.

(e)
Edison and the NRC Staff agree not to object

to the '

admission of the affidavits bearing on emergency planning
;
,

' issues which have previously been filed by Intervenors

based upon any alleged discovery violations. :
Edison and

the NRC Staff reserve the right to object to th !
e

[
admission of the affidavits, or portions thereof, into

''

the hearing record on all other grounds (e g
~

,

. ., relevance .

y
of testimony to contentions, hearsay, cumulative nature is

k
of testimony, etc.). I;,

A
k~.4.

PROCESS FOR INFORMAL RESOLUTION OF REHAINING PROPOSEDti_ CONTENTIONS.

i-
(a)

Attached as Attachment 2 is a list of commitments !
'

(hereinafter " Commitments") which, if met by Ediso
-

n, will '

accommodate Intervenors' concerns raised in the following
paragraphs and thereby eliminate any need for their*

admission as contested issues in this proceeding
.

(i) 11 L .*
i
c :-

(ii) 12(a), (b), (d), (f), (g), (h), Y:
...

f' '- ~(j ) , (1) , (m,), and (n) r,.-

t'. ''(iii) 14
.-

,-(iv) 15 ..

n
*(v) 16 . .,

-

,(vi) 17 :,.. , .

5. v .(vii) 19
F[' .
I

k?'7 ':
.

.

Intervenors' therefore agree not to seek a Licensi 1Qj:-
wx.

ng [Ec
Board ruling on the admission of these paragraphs

c

Ih(a}&i-
?of the
u .f.-proposed amended contentions except as provided in

-

p :.

Section 6 below. 1.
'

I
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(b) Edison and Intervenors agree to cooperate in good faith' I._
$

to resolve questions regarding the manner in which Edison '

Iintends to meet the Commitments. Such good faith '

_

>

cooperation shall include: ,r
'

|'
(1) Scheduling meetings between CECO and Intervenors on

"

a regular ba' sis to exchange.information so as to '

,

4

permit Intervenors' independent assessment that h
. it

progress on satisfying Commitments is being made, j.
?

Edison also agrees to make available to Intervenors I
1.
Irelevant emergency planning documents which are i

I
available to Edison and to pr<-cure relevant

,

documents which are not in 'es possession which can
'

be obtained. In addition, Edison vill provide

Intervenors with projected completion dates for

resolving Commitments when formulated. -
,

t

(11.) Use of Edison's best efforts to provide Intervenors ',
.

y,
access on a regular basis to emergency planning- ?

officials, so as to permit Intervenors' independent
,

assessment that resolution of emergency planning
,

is.*ues is progressing.
.

(c) Edison agrees that the Commitments will be satisfied

before the Byron Station exceeds 5% power. ;

(d) The parties recognize the possibility that they may [.

;

ultimately disagree as to whether Edison has met, or can
.

"

or will meet, all the Commitments in the time frame
(

provided in 4(c) above. If this occurs Intervenors ay }

request that the Licensing Board rule on the

.
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admissibility of the underlying proposed contentions as f:q
IO|
'g.,|provided in paragraph 6 of~this Stipulation. Edison
!: )
g ..

agrees to notify Intervenors in writing when it believes g'
. ,. ;

. .. : 1
'"

a Commitment has been satisfied and to set forth in t. ' ,
'

reasonable detail the basis for such belief. Edison f,
; ' ,

'- '

further agrees to provide such a notice with respect to ,

all of the Comnitments no later than 15 days after the '{'
;

g, . .

issuance of findings by FEMA on which the NRC Staff }?"

h
relics to permit operation of the Byron Station at a ;g

:-

h;level above 5% power. Intervenors agree to notify Edison
. . .
va
tin writing within 15 days of their receipt of a notice

from Edison that a Commitment has been satisfied, of
'

Intervenors' agreement or disagreement whether the ,

1

Coenitment has been satisified. If despite exercising

|
reasonable diligence, it is not possible for Intervenors |

. . \

to determine whether a Commitment has been met within the .I.
L|

15 day period, Intervenors will so notify Edison. By |

failing to notify Edison of their disagreement, or |,

inability to determine disagreement, or by submitting a ,

a

notice that they agree that a Commitment has been

satisfied, Intervenors will have waived any rights they

may L.re had with respect to litigating the Commitments
'

;in ,oestion. ,

.

9

4 .

,

. ,

k

'

,
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5.
EFFECT OF ISSUANCE OF INITIAL DECISION.

~

If the Board issues a decision in favor of Edison with
to (1) the issues litigated pursuant respect

to paragraph 3 above, and (2) all
other non-emergency planning issues, and subject

to the license
condition set forth in paragraph 6(b) below than

, except as provided in
paragraph 6 belov, Intervenors agree not

Board or any other judicial or administrative fto object, before the Licensing''

orum, to Board
authorization that a full power operating licen

se be issued or to NRC
issuance of a full power license based on a claim th'

the provisions ofat

paragraph 4 have not been complied with.
6.

FINAL DISPOSITION OF OUTSTANDING PORTION OF MOTIONTO AMEND.

{a). Except as provided herein, Intervenors may req
._

uest this
Licensing Board in writing to rule on the out

standing '

portion of the Intervenors' Motion to Amend and to
reopen

the record for a hearing at
anytime on the issue whether

Edison has not met or can or vill no:satisfy any ;-

commitment (s) relative to the proposed contention ,

s

demonimated in section 4(a) above.Not withstanding the
foregoing, no later than 30 days after Interv

enor's

receipt of the notice from Edison, required by Section '

4(d) of this Stipulation, which establishes th
at Edison

believes that all Commitments have been satisfi dhe,
Intervenors may request I;

the Licensing Board in writing to .: :-
7

rule on the outstanding portion of Intervenors' Moti
:p..

is.
on to

Amend and to reopen the record for a heari yi
:-4 bng on the issue

whether Edison has satisfied any of the Connie {r.
ments

relative to the proposed Contentions denominated i ,f
n

?-

eesine w ee,+m
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' '

.g.

section 4(a) above. This 30 day period may be extended
,

only on a showing by Intervenors that despite exercising !

due diligence in determining whether a Commitment has
.

been satisfied, it was not possible for Intervenors to
-i

establish Edison's failure to satisfy a: Commitment within
the 30 day period. In the absence of any such request. '

the motion shall be deemed withdrawn and a Licensing

Board decision entered accordingly.

(i) Intervenors shall be entitled to reopen the record
.

*'

for a further hearing if, based on its request and
'

,

supporting af fidavits, it makes a prima _ facie

showing that Edison has not satisfied one or more of

the Commitments. The parties shall be afforded an '

opportunity to move for summary disposition of the

issues raised in Intervenors' request.
(ii) Intervenors may also petition the Licensing Board

to order that operation of Byron be restricted to 5%

power prior to a full evidentiary hearing on the

question whether Edison has satisfied a Commitment.

The Board may enter such an order if it finds, based

on Intervenors' petition and Edison's and the
.

Staff's responses thereto, that Intervenors have .

made a strong showing that they are likely to ,

',-

prevail on the merits, that Intervenors' interest
-

vill be irreparably injured unless the order is

granted..and that the public interest requires the

issuance of such an order.

|
.
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(iii) If the Licensing Board grants Intervenors' motion to

reopen the record for litigation of the Commitment (s)

pursuant to 6(a)(1) above, and following the hearing, the

Board finds that Edison has failed to satisfy the

Commitment (s) in question, it may enter such orders as

may be appropriate. Edison recognizes that such an order ~

cay require that a Commitment (s) be satisfied or that

Edison restrict operation of Byron to a level not to

exceed 5% power. The burden of proof in any hearing
,

pursuant to this section shall be as provided in 10 CFR

$2.732.

(iv) All orders, rulings, and decisions, entered pursuant to

this stipulation shall be subject to full appellate-

''

- *
rights.

(b) The parties recognize that the process described in 6(a) above

entails the retention of Licensing Board jurisdiction over

ele =ents of Intervenors' Motion to A,end and may result in a

reopening of the record and a further hearing following the

issuance of an initial decision by the Board authorizing the
.

issuance of a full power operating license for the Byron

Station and following the issuance of such a license by the
.

NRC. The parties therefore agree that any such initial

decision shall be subject to the following express license
,

condition:

l
i

6

The issuance of this initial decision shall be subject to the I

|'

final disposition of the Intervenors' pending motion to amend i

|

|

!
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emergency planning contentions, dated February 21, 1983,

and the outcome of any further proceeding thereon. The

final disposition of said motion shall be memorialized in

the form of a supplemental initial decision.

.

'%

.

E

e

s
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f. 7. INTENT OF THE PARTIES.

The parties agree to proceed in good faith to attempt to

accomplish the purposes of this Stipulation.

COMMONWEALTH EDISON COMPANY

/
'

'

|.

BY % DATE I f3" '

(/ / /

!

DAARE/ SAFE

BY DATE

~

ROCKFORD LEAGUE OF WOMEN VOTERS

BY DATE |
,,

l

NRC STA17 i

)

BY N DATE +'7'N
_

|

1

|

|
/



(-- .
'

t

b bq
,

i, - r'

I

I

.-

1

I
I

|

1

.

ATTACHMINT 2

_


