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UCS petitioned for review. Licensee and the NRC
staff opposed review.

1. Background

UCS Contention 20 in the Three Mile Island, Unit
1 (TMI-1) Restart proceeding alleged that there
was no technical basis for concluding that the
rick of a Class 9 accident was low enough to
justify operation of TMI-1, and essentially
called for a NEPA analysis of "Class 9"
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accidents prior to allowing TMI-1 to restart. 1/

The Licensing Board, in its First Special
Prehearing Conference Order, after setting out
its standards for accepting Class 9
contentions,2/ rejected UCS Contention 20 as too
vague and unfounded. The Board stated, however,
that it would address the need for an
environmental impact statement (EJS) in a
subsequent order, LBP-79-34, 10 NRC 828 (1979).

Thereafter, the NRC staff stated that although
no environmental analysis was required for the

1/

UCS Contention 20 stated:

Neither Metropolitan Edison nor the NRC staff has
presented an accurate assessment of the risks posed by
operation of Three Mile Island, Unit 1, contrary to the
requirements of 10 CFR 51.20(a) and 51.20(d). The
decision to issue the operating license did not consider
the consequences of so-called Class 9 accidents,
particularly core meltdown with breach of containment.
These accidents were deemed to have a low probability of
occurrence. The Reactor Safety Study, WASH-1400, was an
attempt to demonstrate that the actual risk from Class 9
accidents is very low. However, the Commission has stated
that it "does not regard as reliable the Reactor Safety
Study's numerical estimate of the overall risk of reactor
accidents." (NRC Statement of Risk Assessment and the
Reactor Safety Study Report (WASH-1400) in Light of the
Risk Assessment Review Group Report, January 18, 1979).
The withdrawal of NRC's endorsement of the Reactor Safety
Study and its findings leaves no technical basis for
concluding that the actual risk is low enough to justify
operation of Three Mile Island, Unit .

The Licensing Board admitted those contentions "alleging a
specific Class 9 accident which is either the same as Or
closely re! ‘. d to the actual accident which took place at TMI1
Unit 2." . «RC 828, 834 (1979).




restart of TMI-1l, it would nonetheless prepare
an environmental impact appraisal (EIA). The
Board then announced that it would not rule on
the EIS issue until after staff issued its EIA.
Staff issued that EIA one year later, on March
27, 1981, It did not include an analysis of
Class 9 accidents.

The Licensing Board on December 15, 1981 held
that the staff EIA was adequate and that an EIS
was not required. The Licensing Board referred
to the Commission's Interim Statement of Policy
dated June 13, 1980, 45 Fed. Reg. 40101, in
which the Commission stated that its new policy
requiring consideration of Class 9 accidents was
not, "absent a showing of similar special
circumstances . . . a basis for opening,
reopening or expanding any . . . ongoing
proceeding." 14 NRC at 1732. The Board stated
that it did not know whether the new policy
applied to TMI-1 restart, but, regardless, "the
EIA as supplemented by the hearing record and

. + . Partial Initial Decisions, contains an
adequate evaluation of Class 9 accidents."3/ Id.

The Board elaborated on itrs analysis of Class 9 accidents as
follows: "Class 9 accidents have received extensive
consideration in the proceeding. We did insist that
cuntentions Lased on Class 9 accidents have a reasonable nexus
to the TMI-2 accident, but subject to that requirement the
Board allowed contentions by UCS, Mr. Sholly and ECNP. . . .

In addition, the Boa:xd, on its own initiative, pursued the
subject through demands for addition.’ information on (1) the
staff's methodology for classifying acc.dents as credible or
incredible, and (2) the basis for the Licensee's and staff's
conclusions that the long- and short-term 'fixes’ at TMI-1l
have, in their totality, provided reasonable assurance that the
public health and safety is protected. We believe it is fair
to say that the Board was very persistent in its pursuit of the
Class 9 question and eventually succeeded in developing a full
and sound record. . . ." 14 NRC at 1731-32.



2. The Appeal Becard's Decision

The Appeal Board in ALAB-705 held: (1) The
Commission's June 13, 1980 Policy Statement does
not require a Class 9 accident analysis in the
TMI-1 Restart proceeding; and (2) NEPA does not
require such an analysis. Mr. Edles dissented.

A. The Commission's Policy Statement

The Appeal Board held that an EIS was not
required under the Policy Statement because

(1) the Policy Statement applied only to
licensing proceedings, not to discretionary,
special proceedings such as TMI~1 Restart,4/ and
(2) even if the Policy Statement did apply to
the Restart proceeding, the EIS for TMI-1 has
long been completed and there are no "special
circumstances” that would now require a Class 9
accident analysis.5/ In this regard, the Appeal
Board held that the occurrence of the TMI-2
accident alone was not a "similar special
circumstance," that the concerns which led to
the Restart proceeding do not constitute the
type of special circumstances mentioned in the

The Board, in response to the dissent by Mr. Edles, noted that
in the Indian Point proceeding the Commission directed that
risk of serious accidents be reviewed consistent with the
guidance in the policy statement. The Board found that the
Commission would not have needed to issue such a directive
"[(h)}ad the Commission viewed the policy statement as already
encompassing special proceedings such as Indian Point." Slip
Op. at 15,

The Board noted that the examples in the policy statement
suggest that "special circumstances" require "either some
special or unigue reactor design or a genuine difference in
potential consequences of an accident.® Slip Op. at 16.
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Policy Statement and, regardless, that those
concerns will be resolved prior to any restart.
The Board also rejected psychological stress as
a special circumstance, holding that if the
Commission finds that there is significant new
information on the subject it will then address
those effects.

B. NEPA Analysis

The Appeal Board noted that UCS contention 20
was merely a legal proposition that a Class 9
accident analysis was required. The Board
stated that a full EIS had been prepared for
TMI-1 at the operating license stage, and that
the policy at that time of excluding
consideration of Class 9 accidents from an EIS
had been approved by the courts because the
environmental risk of such accidents was so low
that it could be disregarded. Thus, the Board
held, NEPA would require a supplemental EIS only
if restart "would present significant new
environmental effects or there have been
significant changes in the environmental impacts
previously addressed in the FES."™ 8lip Op. at
23, '

The Appeal Board found that the TMI-2 accident

did not call into question assessments of the

risk of accidents without a reasonable nexus to

the TMI-2 accident, and that the Licensing Board
properly delineated the scope of the required
environmental review. The Appeal Board thus
concluded that no environmental analysis of

these unrelated accidents is required. The

Appeal Board further found that "[i]f restart is |
to be authorized, we must be satisfied that the |
record contains sufficient evidence upon which J
to conclude that Class 9 accidents with a nexus

to the TMI-2 accident are no longer credible at



TMI-1."6/ Slip Op. at 24. The Appeal Board
then found that the risk c¢f such accidents was
still so remote and speculative that no Class 9
EIS was required.

C. Mr. Edles' Dissent

Mr. Edles disagreed with the Appeal Board's
holding that the Commission's Policy Statement
did not require consideration of Class 9
accidents at TMI-1. Mr, Edles, citing the
Commission's action at Indian Point, maintained
that the Commission's Policy Statement was not
limited to licensing proceedings, and that the
Boards must decide in each case "whether the
particular circumstances at hand warrant a
serious accident analysis." Slip Op. at 30.
Mr. Edles believed that "whenever the Commission
determines that the risks of reactor operation
are sufficiert., special to justify institution
of a comprehensive discretionary, adjudicatory
proceeding, they are, perforce, sufficiently
special to warrant application of the policy
statement."” Mr. Edles then noted that the
circumstances for Class 9 accident consideration
at TMI-1 appeared to be more compelling than
those at Indian Point because Indian Point was
allowed to continue to operate during the
hearing. '

Having held that the Policy Statement applies,
Mr. Edles then found that the Restart proceeding
presents "special circumstances," such that the
environmental phase of TMI's licensing

The Licensing Board had found that the staff had an adeguate
basis for treating Class 9 accidents with a nexus to the TMI-2

accident as incredible.




proceeding should be recpened.7/ Mr. Edles
maintained that "'similar special circumstances'
can embrace either potentially increased
probabilities of an accident or potentially
greater consegquences," Slip Op. at 34, and that
both are present heve.

With regard to increased probability of an
accident, Mr. Edles argued that the
circumstances which caused the Commission to
make the shutdown Orders immediately effective
were sufficiently special to warrant invocation
of the policy statement. Mr. Edles continued
that the fact that the safety review has been
conducted does not affect the Commission's
directive that if special circumstances are
found at some pre-decisional stage, serious
accidents are to be examined. Mr, Edles
rejected the idea that the environmental
examination is wholly redundant of the safety
analysis.

With regard to potentially greater consegquences,
Mr. Edles, citing the Commission's policy
statement issued in response to PANE, stated
that the "TMI area residents constitute a highly
special neighboring population.® Slip Op. at
36. The Commission in that policy statement
distinguished the potential psychological
consequences of restarting TMI-~1 from those of
allowing other reactors toc operate. Mr. Edles
reasoned that the existence "of a neighboring
population potentially suffering serious mental
health effects, like the presence of a
geographically dense population . . ., is
sufficiently special”™ to require the review
mandated by the Policy Statement. I1d4. at 37.
Mr. Edles concluded by finding it curious "that
the very circumstances that were sufficiently
special to trigger both the change in policy and

7/ Mr. Edles assumed that the environmental phase of the licensee
proceeding was closed without deciding whether the Restart
proceeding is a separate licensing action.



the shutdown of TMI-1 pending a full
adjudicatory hearing are now somehow
insufficiently special to warrant application of
the new policy." 1d.8/

3, UCS' pPetition for Review And The Responses

A. The Commission's Policy Statement

UCS, citing 5 U.S.C. §551(9),8/ argued that the
Restart proceeding is a licensing proceeding
because it "has involved at least suspension,
limitation, amendment, modification and
conditioning of the TMI-1 operating license."
Thus, UCS maintained, the Commission's Policy
Statement did apply. UCS also argued that
because it had submittnd its contention at the
beginning of the proceeding consideration of
Class 9 accidents would not reopen or
significantly expand the proceeding. UCS
further maintained that, assuming special
circumstances have to be shown, they are present
because TMI-1 was so unique that it alone was

8/ Mr. Edles also argued that the Board erred in requiring that
contentions have a nexus to the TMI-2 accident. Mr. Edles
maintained that the TMI-2 accident raises doubts about the
adequacy of the TMI environmental review just as it called into
question, e.g., emergency preparedness for all types of
accidents. Mr. Edles stated that the Board for environmental
issues should have used the broader standard which it employed
for management, separation and emergency planning purposes.

9/ 5 U.S.C. §551(9) defines licensing as any "agency process
respecting the grant, renewal, denial, revocation, suspension,
annulment, withdrawal, limitation, awendment, modification, or
conditioning of a license."




shut down, 10/ and because of the psychological
anxieties of the surrounding populace. |

Beth the NRC staff and the licensee argued that |
the Commission's Policv Statement did not apply |
to the Restart proceeding. Licensee maintained |
that the Policy Statement applied only to |
situations where an EIS is already required, and |
no EIS is required in the Restart proceeding.

The staff stated that the Policy Statement is

aimed at proceedings leading to the issuance of

a construction permit or operating license.

Staff and licensee further agreed that even if
the Policy Statement did apply to the Restart
proceeding, there are no special circumstances
at TMI-1. Both staff and licensee stated that
the risk at TMI-1 now is no greater than at any
other plant. Licensee also noted that the
Commission's position before the Suprene Court
is that psychological stress is not cognizable
under NEPA, and there has been no determination
that the psychological health of TMI residents
will be significantly affected by restart.

Finally, both staff and licensee maintained that
the Commission's action in directing
consideration of Class 9 accidents in the Indian
Point proceeding clearly showed that the Policy
Statement is not by its terms applicable to
special proceedings like Indian Point and TMI.
Both argued that the Commission would not have
had to take such direct action had the Policy

0/ UCS refuted the Board's statement that special circumstances
will no longer exist if the plant is allowed to restart by
noting that no plant is licensed without the requisite safety
findings, and that under the Board's logic nc consideration of
Class 9 accidents would ever be required.




10

Statement applied to special proceedings.l11/

B. NEPA Analysis

UCS maintained that an EIS is required under
NEPA because of the new recognition that serious
nuclear accidents cannot simply be deemed
incredible.

Both the staff and the licensee maintained that
the risk of a Class 9 accident is remote and
speculative, thus no Class 9 EIS is required.
Staff argued that the record showed that
accidents with a nexus to the TMI-2 accident are
not credible, that the proceeding was limited to
such issues, and that there has been no showing
that any Class 9 accidents without a nexus to
the TMI-2 accident are credible.

11/ staff also stated that consideration of all Class 9 accidents
would clearly expand the Restart proceeding, in contravention
of the Commission's policy statement.
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Trip Rothschild
Acting Assistant General Counsel

Attachments:

(1) ALAB-705

(2) Petition for Review

(3) NRC staff's Response
(4) Licensee's Response

(5) April 14, 1980 OGC Memo

Commissioners' ccmments or consent should be provided directly
to the Office of the Secretary by c.o.b. Wednesday, February 16,
1983.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Wednesday, February 9, 1983, with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it reguires additional time for
analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.
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. UNZTED STATES OF AMERICA A(/@Ie ast-
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL E

Adrinistrative Judges:

Gary J. Edles, Chairman X
Dr. John E. Buck
Dr. Reginzld L. Gotchy

In the Matter of
Docket No. 50-289

METROPOLITAN EDISON CCMPANY,
ET AL. ' ' (Environmental Issues)

(Three Mile Island Nuclear
Station, Unit No. 1)

B e e et

Thomas 2. Baxter, Washington, D.C. (with whom George F.
Trewbridce, Robert E. 2ahler, and Delissa A, Ridgway
were on the brief), for Metropolitan Edison Co., et

al., licensees.

Ellyn B. Weiss, Washington, D.C., for the Union of
Concernec ccientists, intervenor. o

James M. Cutchin, IV (with whom Joseph R. Gray, Jack R,
Goldberg, and Mary E. Wagner were on the brief) for

the Nuclear Regulatory Commission staff,

DECISITN
Lecember 10, 1982
(ALAB-~705)

Ooinion of the Board bv Dres. Buck and Gotchy:

Now before us is an appeal by the Union of Concgrned_ by
Scientiste (UCS) fronm the lLicensing Board's partial initial

Zecisiorn-¢n enviroanmental issues in the TMI-1 restart



1

oroceeding. LBP-81-60, 14 NRC 1724 (1981). -2/ that appeal

is addretsed exclusively to the Licensing Board's rejection

of UCS Contention 20, which called for an analysis of the

environmental effects of so-called "Class 9 accidents." -—

2/

—1

_2/ ucs Conten:ion 20 states:

/

UCS is the only party that has appealed any aspect of
the Licensing Board's separate partial initial cecision
on environmental issues. LBP-81-60, supra, 14 NRC

1724.

UCS briefed and argued this appeal together with

its appeal from the Licensing Board's partial initial
decision in the design phase of this proceeding.
LEP-81-59, 14 NRC 1211 (1981). Our review of that
decision is currently underway. Also pending are
appeals from the Board's two partial initial decisions
on management competence. LBP~81-32, 14 NRC 381

(1981); LBP-82~-56, 16 MNRC

(July 27, 1982). Our

decisions on emergency planning issues were announced

earlier. ALRB-697, 16 NRC
ALAB-69E, 16 KRC (October 22, 1982).

(October 22, 1982); B

Neither Metropolitan Edison ncr the NRC staff has
presented an accurate assessment of the risks
posed by operation of Three Mile Island, Unit 1,
contrary to the reguirements of 10 CFR 51.20(a)
and 51.20(d). The decision to issue the operating
license did not consider the consequences of
so-called Class 9 accidents, particularly core
meltdown with breach of ccontainment. These
sccidents were Jdeemed to have a low probability of
occurrence. The Reactor Safety Study, WASE~-1400,
was an attempt to demonstrate that the actual risk
from Class 9 accidents is very low. However, the
Commission has stated that it "does not regard as
reliable the Reactor Safety Study's numerical
estimate of the overall risk of reactor
accidents.” (NRC Statement of Risk Assessment and
the keactor Safety Study Report (WASE~1400) in
Light of the Risk Assessment Review Group Report,
Janvary 18, 19279). The withdrawal of KRC's
endorsement of the Reactor Safety Study and its
£indings leaves no technical basis for concluding
that the actual risk is low encugh to justify
operztion of Three Mile Islanéd, Unit 1.

(FOCTNOTE CONTINUED ON NEXT PAGE)



;a
Id. at 1731, The issue p:eiented is a narrow one that can
readily be decided apart from the other questions still
before us. See note 1, supra. FPor this reason, we reach it
“now in this separate decision. For the reasons discussed
below, we hold that no such environmental analysis is
required and thus affirm the Licensing Board's decision.

. P8 Background

A. The Commission has e;plained the origin and meaning
of the "Class 9 accident” concept as follows:

The term "Class 9 accidents® stems from a 1971 AEC
(Atomic Energy Commission] proposal to place nuclear
power plant accidents in nine categories to take
account of such accidents in preparing environmental
impact statements. The proposal was put forward for -
corment in a proposed "Annex" to the Commission's
regulations implementing NEPA, 36 Fed. Reg. 22851-52
(December 1, 1971). The nine categories in that
*annex” were listed in increasing order of severity.
*Class 9" accidents involve sequences of postulated
successive failure more severe than those postulated
for the design basis of protective systems and
engineered safety features. The Annex concluded that,
although the consequences of Class 9 accidents might be
severe, the likelihooZ of such an accident was so small
that nuclear power plants need not be designed to
miticzte their consequences, and, as 2 result,

(PCUINOTE CONTINUED FROM PREVIOUS PAGE)

_2/ Final Contentions of the Union of Concerned Scientists
(October 22, 1979) at 10-11. Although the contention
dces not mention the National Environmental Policy Act
(KEPA) or otherwise call for an Environmental Impact
Statement (EIS), the Licensing Board trezted it as
raising such issues by implicztion. See LBP-79-34, 10
NPC-828, £39 (1979). This was in accordance with the
interpretation expressed by counsel for UCS at the
prehearing conference and in various pleadings. See,
e.c., Tr. 378-79 (Weiss) and UCS Peply Brief on the
Zpplication of the Naticnal Envircnmental Policy Act
(Kovember 30, 1879). - ‘



discussion of such accidents in applicants’
Environmental Reports or in staff's environmental
impact statements was not required. . The Annex._ . .
specifically referred to the "defense in depth®
concept, the Commission's quality control system, its
inspection program, and its general requirement of
design conservatism. 36 Fed. Reg. at 22852, When the
Annex was published the Commission directed that it be
followed as "interim guidance” until the Commission
took further action. When the Commission revised and
recodified its environmental regulations in 1974, the
Annex's status as a proposal and "interim guidance® was
not changed, the Commission merely noting that it was.
*still under consideration.”

Offshore Power Systems (Ploating Nuclear Power Plants),

CLI-79-9, 10 NRC 257, 258-59 (1979) (footuotes omitted),
Although the Commission never formally adopted the

Annex, its guidance was followed by the NRC staff and the

adjudicatory boards S and withstood challenge in the :

courts. A/ Then, on Septemb;r 14, 1979 the Commission

epproved in Offshore Power Svstems the inclusion of a Class

$ accident analysis in the environmental impact statement
(E1S) prepared by the staff in connection with an applica~

tion for & license to manufacture floating nuclear power

_3/ See the decisions cited in Offshore Power Systems
(Floating Nuclear Power Plants), ALEE-489, ; NRC 194,
210 n.52 (1978). We certified a gquestion decided in
that opinion to the Cormmission in ALAB-500, € NRC 323
(1678). The Commission'tc decision on certification is

CLI-75-9, SupzIa,.

"4/ Seei~e.g., Porter Countv Chapter cf the Izaak Walton
Leacue v, AEC, F. th Cir.), cert. cenied,
429 U.S5. B58 (1976):

Carolina Cnvironmentai Study Grou
v. United Stetes, 510 F.2d 796 (D.C. Cix. 1976) .
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plants. 3/ At the seme tiﬁe, the fommission announced its
intentioca to reexamine the existing policy by completing the
rulemaking begun with the proposed Annex. 1In the interim,
the staff was to bring to the Commission's attention any
individual cases in which an environmental analysis of Class
9 accidents was warranted. .
On June 13, 1980, the Commission published a Statement
of Interim Pclicy on "Nuclear Power Plant Accident
Considerztions quer the National Environmental Policy Act
of 1969." 45 Fed. Reg. 40,101 (hereinafter referred to as
the June 13, 1980 policy statement). In it, the Commission
announced that it was revising its policy re¢erding the
consideration, in environmental impact statements required
by NEPA, ¢f "the mcre severe kinds cf very low probability
accifents that are physically possible” -- i.e., these

rcorronly referred to as Class 9 accidents.” 1d. The

5§/ CLI-7$-%2, supra, 10 KRC at $C1.

_6/ Id. at 262. The Commission again addressed the issue
7 class © accidents in Black Fox, where it explained

thet the staff hed discretion to bring individual cezses
to the Commission. Such discretion was not to be
exercised, however, "without reference to existing
staff guidance on the type of exceptional case that
might warrant additional consideration; higher o
pcpulation density, proximity to man-made OI catural
hezard, unveual site configuration, unusual design
features, e€tc., i.e,, circumstances vhere the

-~ enviYonmental risk from such an gccident, if one
occurred, would be substantizlly greater than that for
an average plant.® Public Service Co. of Oklahoma
(Black Fox stztion, Units 1 and 2), CLi-80-8, 11 RRC
£33, 434-3% (1980).




Comnmission explained that the TMI-2 accident "has emphasized
the need..for changes in NRC policies.regarding the . . .
consideration to be given to serious accidents from an
environmeantal as well as a safety point of view." It
therefore withdrew the propcsed Annex containing the old
policy and instructed the staff to examine, in ongoing and
future environmental reviews, both the probability and the
environmental consequences of "accident sequences that lead
to releases of radiation and/or radiocactive materials,
including sequences that can result in inadequate cooling of
reactor fuel and to melting of the reactor core.® Ig. It
defined "cngoing NEFA reviews" aslthose "for any nroceeding
at a licensing stage where a Final Environmental Impact
Statement [FES) has not yet been issued.® Id. at 40,103.
The Commission a2lso mentioned szveral completad
cnvironmental reviews in which the staff had 2lrealy
considered Class 9 accidenys becaése of the "special
circumstances” present in those cases: namely, the special
risks to the public health and safety posed by the Clinch
kiver Breeder Reactor (unigque design), the Perryman facility
(high population density surrounding the proposed facility),

and Offsheore Power Systems (water pathways from {}oatinq

nuclear plants leading to potential radiological impact on

atar Bidts and humsos). 3. at 40,102, <2/ . It staced

_7/ ¢cignificantly, all three examples invelved
environmental reviews that were conducted prior to the
crant of a construction pernmit or manufacturine

license.




that its "change in policy [was] not to be construed as any
lack of confidence in conclusions regarding the ‘
environmental risks of accidents expressed in any previously
{ssued Statements, nor, absent a showing of similar special
circumstances, as a basis for opening, reopening, or
expanding any previous or ongoing proceeding.” Id. at
40,103 (footunote cﬁitted).

B. Early in this proceeding, UCS urged that an EIS on
the effects of Class 8 accidents was required prior to
restart, At the November §, 1979 prehearing conference, the
sta®f reiterated its position that no environmental analysis

was required focr the restart of TMI~1 -8/ but announced its

intenticn to prepare, 2s a matter of discretion, an

_8/ See Brief of NRC Staff on Psychological Distress Issues
{October 31, 1979) at 8-9., Basically, the staff's
position at that time was that no further environmental
enalysis was required for TMI-) restart because (1) as
ar, enforcement proceeding, it was exempt from NEPA; (2)
restart did not constitute a meior federal action
sigrnificantly affecting the environment; and (3) a
legally sufficient EIS hed already been prepared in
1972 ané there were no newly discovered envircnmental
impacts sufficient to trigger the need for a
supplemental EIS, The U.S. Court of Appeals for the
District of Columbia Circuit rejecteé the first of
these justifications in People Against Nuclear Energy
Ve NRC, 678 ’.26 :22' 23 De. . . 1:. ’ ut it
Temanded the record to the Commission for 2 "study of
potential psychological health effectes and for a
decision whether a supplemental EIS is necessary." Ie.
at 24%. The Supreme Court recently granted the
petitions for a writ of certiorari in that case. See
Metro E4. v. PANE, 51 U.S.L.W. 3339 (U.S. Nov. 2, 1982)

ZﬁOQ 51-63 .



envircamental impact appraisal (EIA). Tr., 373-74. 2/ The

staff alsc indicated at that time that it expected to
receive some guidance on the subject of Class 9 accidents as
a2 result of the Commission's ther ongoing rulemaking. Tr.
384-85,

In a préhearinq conference order issued on December 18,
1979, the Licensing Board ruled that those "contentions.
which use the actual events at TMI as 2 base and then add or
change a credible_specific occurrence or circumstance, [do]
set forth sufficiently specific accidents which have a close
nexus to the TMI accident.® LBP-79-34, 10 NRC 828, 834
(197¢). The Board rejected UCS Contenticn 20 as "too vague
and unfounded,” but specificelly reserved for later
resolution the issue of the need for an EIS, Id. at 239,
Then, on March 12, 1980, the Board announced that it would
defer ruling on contentions calling for an EIS until after
the staff had issuved its ;IA. Th; evidentiary hearing in
the TMI-1 restart proceeding began cn October 15, 1580, but

the staff 4id not issue its EIA until March 27, 1%981.

_5/ Under the Commission's REPA regulations, an EIA is
prepared in connection with any declaration by the
agency (i.e., a negative declaration) that a particular
licensing or regulatory actior need not be accompanied
by azn environmental impact statement. The EIA is
required to include a surmary description of the

- prcbible impacts of the proposed action on the
environment and the basis for the conclusion that no
environmental impact statement need be prepared, The
EIA is available to the public. 10 CFR 51.7(b).
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Socr thereafter, tcveril {ntervenors filed comments on
the 2dequacy cf the EIA, 1In response, the staff issued a
supplemental EIA on May 11, 1981, UCS, however, filed no
comment§ on either document. Finding "that the only NEPA
matters in controversy [were] legal contentions that there
has been a failure tc comply with NEPA and [the Commission's
environmental regulations)," the Licensing Board approved
the adeguacy of the EIA and rejected all contenticns calling
for an EIS. 48/

In that decision, the Licensing Board expressed doubt
+«hat the Commission had intended to include the authority to
consider the neeZ for and centent of an EIS ds part of its
Zelegetion to the 2djudicatory boards. But because the
parties had recommended that it rule on the KEPA issues, and
because 10 CFR 51.52 at least arguably authorized it to do
so, the Board proceeded to rule on the NEPA contentions,

The Licensing Board rejected UCS Contention 20 because,
insofar 2s it called for an evaluation of ell Class @
accidents, it lacked the requisite nexus tc the TMI-Z
accident. With recard to the June 13, 1880 policy
statement, the Board also noted that it was uncertain
whether the new policy, calling for consideration of Cless §

sccidente in certain circumstances, applied to THI~-1

-——

10/ LBP-E1-60, supra, 14 NRC at 1728.
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restart. It held, however, that "if the new policy dces not
apply, the EIA as supplemented by the hearing record and
[its) Partial Initial Decision, contains an adequate
evaluation of Class 9 accidents." i1/

UCS maintains on appeal that the Licernsing Board erred
in its approach. Pirst, UCS argues that NEPA requires the
Jommission "to prepare, circulate and consider an EIS" on.
the environmental impacts of Class 9 accidents prior to
restart. UCS pecints out that the statutory obligation to
comply with NEPA does not depend on "any explicit delegation
from the Commission" and that the applicability of NEPA to

the restart proceeding has been "implicitly decided® in the .

affirmative in PANE v, NRC, note 8, supra. UCS then argues

that the TMI-2 accident "demonstrated that Class 9 accidents
are a credible event and therefore 'reasonably foreseeable'
2t TMI-1." Accerding to UCS, NEPA therefore requires
consideration of such acci#ents 15 a supplemental EIS. aa/
¥ith regard to the Commission's policy statement, UCS

reintains that the Licensing Board misapplied the

11/ 1d. at 1732,
12/ Unidh of Concerned Scientists' Brief on Fxceptions to

the Partial Initial Decisicon of Decerber 14, 1981
{March 12, 1982) at €3.
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.

Comnission's instructions iﬁ.this proceeding. a3/ ucs
srgues that its Contention 20 was timely raised at the
beginning of the proceeding, before the staff began
preparation of its EIA, UCS concludes that TMI-1 restart is
not a case involving the reopening‘of a prior proceeding or
environmental review. s/

In contrast, the licensee's position is that "Class §
accidents had been considered [i.e., properly disregarded]
in the initial operating license proceeding for TMI-1 uncer
the guidance thee provided by the Commission, and that vnder
present guidance from the Commission no further EIS need be
prepared on the subject.” 1s/ The licencsee recognizes,
however, that the Licensing Board declined tc base ite
ruling on that ground. Accordingly, the licensee supports
the Board's decision by meking the following three
arguments. First, "UCS made no attempt to bring its

contention within the ambit of accidents having a nexus to

13/ 14. at 63-64. UCS alsc maintains that the policy
statement is an incorrect statement of NEPR law. We
need not reach that question in this case and, in any
event, would be bound by the Commission's statement of

policy.
/ 14, et 64.

o—a't—'
[T N

/ Licensee's Brief in Opposition to the Exceptions of
«her Parties to the Atomic Safety 2né Licensing
Board's Partial Initizl Decision cn Plant Design and
Procecdures, Separatioa, and Emergency Planning Issues
(May 10, 1982) at 122. :
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the TMI-2 accident." Second, "no party presentec any

factual basis for assessing the impact of a Clases 9 accident .

having 2 nexus to the TMI-2 accident.® Third, "the staff
had an adequate basis for treating as 'incredible' those
Class 9 accidents with a2 nexus to the TMI-2 accident®; the

EIA as supplemented by the hearing record and the Board's

decision therefore contain an adeguate evaluation of Class 9

accidents. In short, there is, in the licensee's view,
*ample evidence on which to conclude that the impacts of

Class © accidents having a nexus to the TMI-Z gccident need

not be considered.” 16/

Similarly, the staff agrees that NEPA does not require
consideration of Class 9 accidents in this proceeding. The
staff argues that, even assuming that the restart proceeding
comes within the scope of the Commission's policy statement,
an analysis of Class 9 accidents nevertheless is not
required here. In the stgff's viéw, the nev policy on its
face covers only those "proceedings at 2 licensing stage
where a Final Environmental Impact Staztement has not yet
been issued,” unless special circumstances can be shown.
Because (1) TMI-1 restart is not a licensing proceeding, (2)
the FES for Unit 1 Aas already been issued, and (3) the case

presents no special circumstances of the tvpe mentioned in

.

6/ d. at 124,
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the policy statement, the staff concludes that no Class 9
analysis.is required. 11/ '

In the alternative, the staff supports the Licensing
Board’'s ruling that, in any event, the EIA as supplemented
by the hearing record and the Board's decision contains an
adequate evaluation of Class 9 accidents. The staff points
out that Class 9 accidents need not be considered under.
WEPA, citing those court cases inm which the Commission's
previous policy was upheld., See note 4, supra. It then
argues that the record clearly demcustrates that Class 9
accidents with a nexus to the TMI-2 accident are no longer
credible and, accordingly, a NEPA review is dot tequireg.l!/
Finzlly, the staff urges that UCS Contention 2v lacks the

+ specificity and was p:cpezly rejected on that
/ 2

-

recessar

').Al

groung.

1I1. Xnalycis
s we explain more fully below, we believe the

Licensing Board correctly ruled that, contrary to UCS

Contention 20, no further analysis of Class 9 accidents is

7/ See NRC Staff's Brief in Response to the Exceptions of
== Others to the Atomic Safety and Licensing Board's
partial Initial Decision cn Plant Design and el
Procecdures, Separation, and Imergency Planning Issues
(May 20, 1982) at 95, 97-99.

18/ I4.-mt 99-103.
19/ 14. at 103,
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required prior to restart., Assuming for the sake of
argument--that the Commission's Jun§-13, 1980 policy -
stztement is applicable to this proceading, under the terms
of that statement no Class 9 accident analysis need be
performed here. Mcreover, NEPA does not require such an
analysis.

A, The Commission's Policy Statement

As discussed above (pp. 5=-7, supza), the Commissicr's
June 13, 1980 policy statement withdrew the proposed Annex
containing the prior policy, abolished the former accident
classification scheme, and directci that, henceforth, a
brocad spectrum of accidents be considered in ongoing and
future NEPA reviews. The statement makes clear that the new
tpproach is %o be empléyeﬂ in ongoing licensing proceedings
enly if an FES for the facility has not yet been issued,
tnless special circumstances similar to the examples given
are shown. The FES§ for TQI-I has.long been complotéd.
Moreover, the policy statement speaks cnly in terms of
environmental impact statements prepared in connection with
licensing proceedings. See p. 6, supra. This is a
discretionary, spec{gl proceeding to which the policy
statement simply does not apply. _

Cur dissenting colleague nevertheless concludes that
the TMI-1"restart proceeding comes within the terms of the

policy statement, relying in part on the Commission's
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20/

decision in Indian Point, That discretionary, jpecial

proceeding is now under way to consider whether the riek
presented by operation of Indian Point Units 2 and 3 is
acceptable in view of the very high populaticn density
surrounding the site, taking into account various safety and
emergency preparedness improvements. 21/ In that decision,
the Commission concluded that, althouch no EIS was required,_
a review of the risk of serious accidants 2t those units
should be conducted consistent with the guidance provided in
the policy statement. 22/ We find it significant that the
Cornission apparently cons!” _.ed it necessary to direct that
such an analysis be performed. Had the Commission viewed
the pclicy statement 2s already encompassing special

nroceedings such as Indian Point, there manifestly would

heve been no need for that directive.

rssuming arcuendo that the policy statement can be
interpreted to apply to discreticnary, special proceeZings,
it does not recuire that an anzlysis of serious accidents be
performed in this particular czse. The policy statement

licts several examples in which Class 9 accident znalyses

See Consolidated Edison Co. of New York (Trndian Point,
Unit 3), CLi-81-23, 14 KRC 610 (1981).

'u
o
-

See Consolidated Edison Co. of New York, Inc. (Indiac.
Foint, Unit 2), CLi-81-., 34 KRC i .

~N
-
‘\

CLI-B1-23, suprz, 14 NRC at 612.

L8 ]
N
~



were performed and directs such reviews where "similar

special circumstances"™ are shown. Those examples suggest
that there must be either some special or unigue reactor - -
design or a2 genuine difference in potential consequences oOf
an accident. Contrary to the views expressed by our
dissenting colleague, neither circumstance is present here.

Both UCS anA our dissenting colleague presumably would
have us conclude that the occurrence of the TMI-2 accident
in and of itself constitutes a similar special circumstance.
We 20 not think ihat the occurrence of the TMI-2 accident
can properly be viewed in this manner. While the Commission
expressly mentioned the TMI-2 accident as cne of the reasons
for its change in policy, at the samé time it cautioned that
its change in policy was not to be construed as indicating
any lack of confidence in its earlier environmental reviews.
From this, we conclude that the Commission did not intend
the occurrence of the TMI-2 accidént, without more, to be
considered a "similar speéial circumstance"” so as to make
prior or ongoing proceedincs subject to recpening or
expansion.

An implicit premise of our dissenting colleaqﬁe':
ergument is that thé T™MI-2 accident was a Class 9
occurrence. The lLicensing Beard found that the TMI-Z'
sequence.-of events could be considerel a Class § accident in
the sense that it exceeded the desiyn basis for the

facility. It should be noted, however, that the offcite

i O s s o L S e
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radiological consequénces of that accident were not
significant. 23/ In contrast, the consequences of accidents
formerly referred to as Class 9 were described as "severe”
in the proposec Annex.

Of course, as our dissenting colleague correctly
emphasizes, the TNMI-2 accident raised a number of guestions
concerning whether TMI-1 could safely resume operation
without undue risk to the public health and safety.
Accordingly, the Commission determined that a hearing must
be hel?d tc deteimine whether and under what conditions THI-1
would be permitted to restart. The issues considered
throughcut this proceeding have been matters ‘of the
licensee's manzcement capability ané technical resources,
the adecuacy of plant design and prccedures, the separation
of units, and emergency preparedness. But these concerns do
nct constitute the type of special circumscances mentioned ‘
in the policy statement.

Furthermore, TMI-1l will nct be allowe? to restart
unless &.1 of these concerns are adequately resolved. Thus,

any uncertainties that may have resulted from the occurrence

of the TMI-2 accident either muct be or have been resolved

/ 1n the emergency planning phase of this czse, we
rejected intervenors' assertions that certain health
effevts could be attributed «o the TMI-2 accident. See
»L2B-697, 16 NRC ___ , ___ (October 22, 1982) (slip
opinion at 36-49), See generally Report of the
President's Commission on the Accident at Three Mile

Islzand (October 1979) at 34-3:.

;]
-
m——
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by the evidence and decisions in this case. The Licensing
Board hag already completed its extensive review and has
issued partial initial decisions on all phases of the -
_restart proceeding. Our review is now under way, and a
final review will be performed by the Commission. Such
extensive scrutiny of TMI-1l, together with any improvements
and conlitions that are required as a result, serve to make
the likelihood cf a Class 9 accident at TMI-1l no greater
than thet for other operating plants. Thus, whatever
concerns may havé existed at the beginning cf this
proceeding, they are (or, prior to restart, will be) no
longer present.

Our dissenting colleague would also find special
circumstances in the Commission's recent statement that
TVMI-area residents may be suffering from “"post-traumatic.
anxieties, accompanied by physical effects and caused by
fears of recurring catastrpphe.' "Consideration of
Psychological Stress Issues; Policy Statement," 47 Fed. Rig.
31,762 (July 22, 1982). 1In his view, the presence cf @
psychologically more sensitive population is a special
circumstance, much like high population density, that would
serve tc create speéial or different environmental
consequences -- presumably, of either rcutine opezatién or
of & serieve accident.

We do not believe the Commission intended to have its

policy ctatement employed in this manner. Eecause the
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Commission is bound o f{ollow PANE unless it is overturned,
the statement was issued in furtherance of the circuit
court's directive in that case. See note 8, supra. It also
represents the Commission's effort to determine the
applicability of that case for other proceedings. We do not
believe that statement was intended to enlarge the scope of
the Commission's June 13, 1580 policy statement. If the
Commission finds that “"significant new circumstances or
information have arisen with respect to the potential
psychological health effects of operating the THI-1
facility," %t will address those effects. Id. The
Commission has rot yet made that determination. Thue, even
zesuming that psychological stress may properly be
considered a special circumstance, any Class 9 accident
inguiry based on that factor is, at present, premature.

In short, there is nothing unusual about the TMI-1
reactor, site, or neighboring population, as a result of the
TMI-2 accident, that would make the risk of a Class ¢
2ccident any different from that for other operating
vreactors. Thus, within the meaning of the Commission's

policy statement, thers are nc special circumstances in this

case. 2—"/

24/ 1In ¢oncluding otherwise, our cissenting colleague

==  construes the policy statement as a2pplying to any
ongoing proceéding in which the circumstances
surrounding the proposed action are "special," See pp.

(FOOTNOTE CORTINUED O LIXT PAGE)
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B. HEPA and the Nexus Recuirement

In its first special prehearing conference order, the
Licensing Board ruled that issues té be litigated in the
restart proceeding must have a reasonable nexus to the TMI-2
accident. LBP-75-34, 10 NRC £28, 830-31 (1979). 0UCS was in

general agreement with that approach. Tr. 133, The Board

(FOOTKOTE CONTINUED FROM PREVIOUS PAGE)

24/ 30-38, infra, By the specific terms of the policy
statement, however, the special circumstances must be
*sinmilar" to thor: identified in the statemeut. 45
Fed. Reg. at 4C,103. Thus, it is not enough that the
circumstances giving rise to this restart proceeding
may be "unique" to trigger spplication ¢f the policy.
The special circumstances must also be similar to those
in which the environmental effects of Class 9 accidents
were assessed under the earlier policy. See p. 6,

supra, -

Apart from our ¢issenting colleague's disregard of
*similar,” he apparently finés scme support for his
position on perceived procedural irregularities in :
connection with the staff's preparation of the EIA. Ee
stresses, for example, that the staff reversed the
usual procedure for issuing an EIA -- that here, the
staff proceeded to prepare an LIA only after it decided
first that no EIS would be issued. See note 1, infra.
The point is irrelevant., What is significant is that
no party found the EIA, as supplemented, to be
inajequate, as evidenced by the absence of any
challenge to it.

Cur dissenting colleague also apparently finds it worth
highlighting that the Licensing Board did not reexamine
its earlier ruling regarding the admission of Class 9
accidents following issuance of the Commission's June
13,°T980 pclicy statement., See pp. 27-28, infra, Tts
failure to do so, however, is not crucizl. ~We have the
power to make that examination (Vermont Yankee Nuclear
Power Corp. (Vermont Yankee Nuclear Power Statiom;,
ALNB-73, AEC 297, 298 (19%72); Wisc. Electric Power
Co. (Point Beach Nuclear Plant, Unit 4J, AlJE-78, 5 ADC
F16, 322 (1927%)) and our fecision tcizy does sc.
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s
concluded that it would be ‘ﬁoo broad and non-specific and
inconsistent with still viable Commission precedent to cpen
up this proceeding to the extent of embracing generally the
litigation of unspecified Class 9 accidents.” LBP-79-34,
supra, 10 NRC at 832. As menticned previocusly (p. 8,
supra), the Bozrd ruled that "contentions which use the
actual events at THI as a base and then add or change a
credible specific occurrence or circumstance, [do] set forth
sufficiently specific accidents which have a close nexus to
the TMI-2 accideﬁt.' Z&. at 834. The Board rejected UCS
Contention 20, which called for an 2nalysis of the
environmental impacts of all Class 8 accidents, 2s *too
vague and unfcunded,® but reserved for a later order the
guestion of the need for an EIS. Id. at 832,
UCS never attempted to identify any specific accident
sequences reguiring ao environmental review, as the Board's
ruling reguired. Ead it done so, we believe the Beard would

25/

have admitted the ccntention for litigation. In our

view, the nexus reguirement was mandated by the Commission's

Auvcust 9, 1979 order and notice of hearing, in which the

£, QOther ccntentions alleging certain environmental
= impacts were initially admitted, although they were
later withérawn or dismissed. See, e.9., LBP~81~60,
suprz, l4 NRC at 172¢ n.5 end LBP-B1-59, supra, 14 NRC
T 1424-25. Io addition, the monitoring of e fluents
from TMI-1 and measures taken to ensure against
groundwatar contamination at the site, clearly
environmental issues, were bcth 2ddressed at the
hearing. As explained below, however, we conclude that
NEPA does not require further anzlysis irn &ny event,
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only issues identified for hearing had a nexus either to the
specific.-TMI-2 accident scenario or~t0~questions-whic$~that
accident raised about whether TMI-1 could be operated
safely. See CLI-79~8, 10 NRC 141 (197%). 1Indeed, the
Commission effectively ratified the nexus requirement as

applied to contentions contesting the sufficiency of the

short term actions to resolve various safety concerns raised

as a result of the TMI-2 accident. See the Commission's
order of March 14, 1980 (unpublished).

UCS contention 20 was nothing more than a .legal
proposition that a Class 9 accident analysis was required.
Under that contention, there were no factual issues in
centroversy to be litigeted. A full EIS covering the
environmental impacts of opexating'TMI-l was prepared in
connection with the Unit 1 operating license proceeding.
And, as noted above, the Commissiqn's pricr policy of
excluding consideration of Class 9 accidents from its
environmental impact statements, which governed the
preparation of the FES for TMI-1, was approved by the
courts. 28/ This is because the environmental risk of
such accidents was found to be extremely low and could,
therefore, be disregarded. NEPA would require a
supplemental EIS in this case onlyAif the proposed federal

action (h€te, the authorization of the restart of TMI-1)

26/ See the cases cited in ncte 4, supre,
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would present significant new environmental effects or there
have been significant changes in the environmental impacts
previously addressed in the FES, 21/

As we have indicated, the TMI-2 accident raised a
number of questions concerning whether TMI-1 could be
operated without undue risk to the public health and safety.
It called into question the adequacy of earlier accident
assessments to account for the risk of new scenarios
involving a smal; break loss of coolant or a loss of main
feedwater -- i.e., those accidents with a reasonable nexus
to the TMI-2 incident. The accident did not affect the risk
of all other serious accidents that have nc lcgical
cennection to the TMI-2 sequence of events. Thus, we find
s+hat the rexus requirement was properly imposed for
ervironmental purposes. Clearly, no environmental analysis
o0f these unrelated accidents is now regquired.

Accidents having the reguisite nexus received a great
dez]l of attention in the design pha2se of the restart

28/

hearing. In response to UCS Contention 13 and Board

Question 2, licensee and staff witnesces presented testimony

.

27/ See FANE v, YPC, supra, 678 F.24 at 245-47, and cases

The record contains a wide range cf possible accident
scetarios. See, e.g., Jones and Broughton, fol. Tr.
5038; Tr. Sg39-105 (Gones and Broughton); Lic. Exs.
3-13.

LS ]
oo
-
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thet satisfied the Liccnsin§ Board that (1) the staff's
method of determining which accidents fall within thc'design-
basis is reasonable, and (2Z) the short and long term actions
to be taken at TMI-]1 are sufficient to provide reasonable
assurance that the public health and safety will be
protected. LBP-81-59, supra, 14 NRC at 1395-96. 22/ after
the "extensive consideration” given to Class 9 accidents in
the restart proceeding, the Board "eventually was satisfied
that the staff hgd ar adeqguate basis for treating as
'incredible' those Class § accidents with a nexus to the
TMI-2 accident.," LBP-81-60, supra, 14 KRC at 1731-32., No
party has appealed that determination. It is well settled ..
that NEPA does not reguire an evaluation cf environmental

impacts that are 'déémed only remote and speculative

__possibilities.® Vermont Yankee Nuclear Power Corp. V. el o

Natural Resources Defense Council, 435 U.S. 519, 551 (1978)

gquoting NRDC v, Morton, 40b F.2d 617, 837-38 (D.C. Cir.

19272). Our review of the record on plant design and
procedures is nct yet complete. If restart is to be
authorized, we must be satisfied that the record contains
sufficient evidence upon which to conclude that Class 9
accidents with a nexus to the TMI-2 accident are no longer
credible at THI-1l. fhus. NZPA does not reqguire a

- supplemental EIS for such accidents in this cace.

=%/ Sce generally Levy, fol. Tr. 11,049; FRcsenthal and
Check, fol. Tr. 11,158,



For..the foregoing reasons, the Licensing Board's
rejection of UCS Contenticn 20 is affirmed.
It is so ORDERED.
FOR THE APPEAL BOARD

. n Shoemaker
~ Secretary to the
Appeal Board

The dissent of Mr., Edles follows, p. 26 et segq.

-
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vissenting Opinion of Mr. Edles: SR

I am, unable to concur in my colleagues' conclusibn,thnt
the restart of TIiI-1 presents no special circumstances =
within the meaning of the Commission's 1980 policy statement

and that TMI-1 should, instead, be treated as an ordinary

cperating reactor.

A. Backgrouzd

-

The majority opinion summarizes the Commission's
traditional approach to so-called Class 9 accidents, the
changes brought about by the 1980 policy statement, the
evclution of the noticn of "special circumstances," and the
background of this case. With regard to that summary, there
are 2 few pcints that warrant further discussion.

First, the staff made its determination that no
environmental analysis was reguired for the TMI-1 restart
proceeding on procedural g;ounds.' The usual approach,
however, is to base such a decision on the potential

environmental effects of the proposed federal action, 1

1/ The National Environmental Policy Act (REPA) requires
that Federal agencies analyze the potential effects of
a proposed action in order to determine whether such
effects are likely to be significant. 1In practice,
this arnalysis takes the form of an environmental impact
appraisal (EIA)., 1If, after completing the analysis,
the -Fgency determines that its proposec action will
have no significant effects on the environment, it
simply issues a negative declaration. 1If, on the other
hand, the analysis reveals that the environment could

(FCCTNCTE CONTINUED OK NEXT PAGE)
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Second, the Licensing Board's tentative rejection of
UCS Contention 20 in the December 18, 1979 prehearing
conference order was based on what it described as °*still
vizble Commission precedent . . . .* 10 NRC at 832-35., The
Licensing Board believed that such precedent prohibited the
litigation of Class 9 accidents in individual licensing
cases invelving land-based reactors, absent a showing that a
particular accident was sufficiently probable to form the
basis of an admigsible contention. It reasoned that the
occurrence of the accident at TMI-2 constituted a prima
facie showing of such probability of the specific TMI-2 type
accident. Id4, at 833. Although the Board recognized that
it might have *o ro-:amine its ruling regarding the

edmission of Class 9 contentions in iight of any subseqguent

(FCOTNOTE CONTINUED FROM PREVIOUS PAGE)

_1/ be significantly affected, 2 full-scele EIS is
required. Iz some situations it is sc clear that the
environment could be significantly affectef that the
agency automatically invokes the full-blown EIS
process. See 10 CFR 51.5 and 10 CFR 51.7. See
generzlly, Lower Alloways Creek v. Public Service
Electric & Gas CoO., GE7 F.44 73Z (36 cir, 1982). .JIn .
the instant case the procedure was reversed: the stalf
fecided first that no EIS would be issued, but then
proceeded to prepare an EIA. See Brief of NEC Staff on
Psychological Distress Issues (October 31, 1975) at
14-29; NRC Staff Brief in Response to Contentioens
(October 31, 1979) at 13-14; Tr. 373-74.
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pelicy that the Commission mlght announce, the record does

2/

not indigéte that the Board ever did so. — 1

The mcet important discussicn of the issue at the time
of the Board's ruling was contained in Offshore Fower
Svetems (Floating Nuclear Power Plants), ALAB-489,

NRC 194 (1978), and CLI~79-9, 10 NRC 257 (1979). 1Ia
that case, the staff urged the inclusion ¢f a Class 9
accident analysis in connection with a flcating nuclear
power plant. The staff argued that, despite the
Commission's then-prevailing general policy against
such analysis in individual cases, *n evaluation of
environmental risks was permissible where (i) the
probability of an accident was greater tham at the
ordinary reactor, (ii) the consequences of an accident
could be greater, or (iii) the risks were "of a
different kind" than those associated with the typical
reactor. 8 NRC at 210-11, and 218. The Appeal Board
permitted the analysis but found it necessary to adopt
only the staff's third ergument. The Board nonetheless
observed, by way of dictum, that it was the higher
probability of an accident, not the potential for
greater conseguences, that was ordinarily the
"triggering factor" in determining whether to examine
Class 9 accidents. Id. at 214-18. The Board certified
te the Commission the issue of whether a Class 9
enalysis should be conducted with respect to the
floating reactor. ALAB-500, 8 NRC 323 (1578). The
Commission answered the gquestion in the zffirmative but
explicitly limited its decision to offshore reactors.
Tt expressly declined to address the issue of whether
the Appeal Board correctly concluded that special
circumstances must be based solely on probability. 10
NRC at 259 n.3 (1879). It also chose not to resolve
the more general guestion of the standards to be
employed in determining whether a consideration of
Class 9 accidents was appropriate at land-based
reacteors. That issue would be, and indeed was; taken
up in the June 13, 1980 policy statement. Id, at 262.

.-
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Third, there seems to have been some delay in
connectien with the review of environmental issues in this
preceeding. The staff took nearly one and one-half years to
.complete its EIA. Whern it was finally issued, the restart
hearing was still some four months from completion. Thus,
in terms of the Commission's administrative concerns
regarding ihe reopéniag or expansion of ongeing proceedings,
an accident evaluation of the type called for in the policy
tatement could have been accommcdated within the
established procedural framework without much additional
time, effort, or delay. But the staff adhered to its
position that no eavironmental anzlysis of any kind was
recuired und, for that reasom, it Gecla#eé that it 4i4 not
ictend to introduce the EIA into evidernce. 2! And the
Licensing Board tcok no action on UCS' environmental
contenticn until December 15, 1981, a day after it issued
{ts decision in the design ané emergency planning phases of
+he case, ani some five months after the close cf the
evidentiary hearing on 211 matters except the reopened
cheating inguiry. In that decision, the Board expressly
declined to reach the key question we address here ~- i.e.,
whether the restart proceeding comes within the June -13,

1980 pclicy statement. LBP-£1-60, 14 NPC 2t 1732.

- -

_3/ See NRC Staff Respense to the Commonwealth of
Pennsylvaniz's Response tc Intervenor Sholly's Motion
to Rejeci the Staff's EIA (May 11, 1981) at 6 rn.3.
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B. Inalvsis

1., -~ Applicabilitv of the Policv Statement - - - -

The staff and the licensee argue, and my colleagues
agree, that this is not a liceasing proceeding, that the FES
originally prepared in connection with TMI-1 is adequate,
and that, as a conseguence, the policy statement Is by its
terms inapplicable'to this case. I disagree.

The policy statement gives guidance regarding the
conduct of serious accident analyses in ongoing and future
NEPA reviews. Such reviews are most often undertaken in
connection with construction permit or operating license
proceedings. The Commission's NEPA responsibilities are not
limited to those situations, however, and KEPA reviews are
scmetimes undertaken in other contexts. Contrary to my
colleagues' assertion, the Commission did not expressly
l1imit application of the new policy approach to licensing
proceedings. I conclude, ;herefoge, that it is up to the
adjudicatory boards to construe the policy statement and to
determine whether the particular circumstances at hand
warrant a serious accident analysis. =Y

The Commission recently stated its intent that the new
peclicy approach be applied in the special proceeding
invelving Units 2 and 3 of the Indian Point facility.

-

_4/ See Pacific Gas and Electric Co. {lizblc Canyon Nuclear
Jower Piant, Units 1 and 2), CL1-81-6, 13 NRC 443

(1981).
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Consolidated Edison Co. of New York (Indian Point, Unit 2),

CLI-E1-23, 14 NRC 610, 612 (1981). Unlike my colleagues, I
view the Commission's action as coafirming that the new
policy approach, although ordinarily intended for
environmental impact statements prepared in connection with
construction permit or operating license cases, is not
limited to them. In my judgment, it is reasonable to
conclude that whenever the Commission determines that the
risks of reactor operation are sufficiently special to
justify ins;itution of a comprehensive discretionary,
adjudicatory proceeding, they are, perforce, sufficiently
special to warrant application of the policy statement. The
circumstances at TMI, in fact, appear to be even more
corpelling than at Indian Point: in cootrast to TMI, the
Commissior had sufficient confidence in the circumstances .
affecting Infian Point to allow the reactor to continue to
operate during the pendency of the adjudicatery hearing.

See Consolidzted Edison Co. of New York (Indian ?pint, Unit

2), CLI-£1-1, 13 NRC 1 (1881).

Unlike the majority, I attribute no significance to the
cOmmzssion s failuze to invoke the pelicy statement
affi'matively in this case., The policy statement was issued
2lmost 2 yezr after the Commission's notice cf hea:iﬁq in
«ris case;- whiie the proceeding was pending befcre the
Licensing Board. This case was thus in 2 totally different

procedurzl posture than Indien Peint., I arm not willing to
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attribute the Commission's failure to intervene ,
affirmatively in the middle of the prehearing phasc-té a
deliberate determination that the policy statement was

inapplicable to TMI~1.

- Special Circumg;ances

The Commission's policy statement now mandates
consideration of site-specific environmental impacts
attributable to apcident sequences that lead to releases of
radiation and/or radicactive materials, including seqguences
that can result in inadeguate cocling and eventual melting
of the reactor core, for all new proceedings and selected
ongoing proceedings. The environmental record in pending
cases is tc be reopened for such consideration, however,

. only where certain "special circumstances" are found. -2/ I

think the restart proceeding clearly presents such special

circumstances and thus comes within the Commiesion's policy

_5/ I pceume, for present purposes, that the environmental
phase of TMI's license proceeding is closed because an
FES was once prepared. I need nct decide -- but do not
recessarily reject ~- UCS' contention that, within the
meaning of the policy statement, the restart proceeding
is 2 separate licensing action in which the staff's
environmental evzluation wre plainly not completed
(indeed, appears to have hardly even begun! at the time
the Commission issueé its policy statement. 1 also
note that the Administrative Procedure ’'.ct defines
lice®sing broadly to include "agency process respecting
the grant, renewal, denial, revocation, sucpension,
annulment, withdrawal, limitation, amendment,
modification, or conditioning of a license." 5 U.S.C.
551(92).
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4
Zirective. As a result, I wculd order the staff to evaluate
the envitonmentai effects of serious accidents at TMI-l as
it now does routinely.
The policy statement does not define the term "special
circumstances.” The "special circumstances" notion

originated in Offshore Power Systems 1{Flcating Nuclear Power

Plants), ALAB-489, £ NRC 194, 209 (1978), and CLI-79-9, 10
'RC 257 (1979), where the staff argued that a discussion of
Class 9 accidents was proper where circumstances indicated
that Class 9 accident risks might be unusually .high or of a
Zifferent character than for a typical nuclear power plant,
See note 2, supra. In the policy statement, the Commission
recapitulates certuin examples that the staff or the
Commiésion previously considered sufficiently unique to
varrant a more careful analysis of sericus accidents, It
leaves the inclusicn of ongoing proceedings to case-by~case
ccnsideration, but recuires that such proceedings be
reopened cnly if they present special circumstances similar
+o those historically relied on.

The evolution of the "special circumstances® concept,

taken together with the Commission's statement that

*approximately equal s&ttention shall be given" to the issues. . .

of prehbability and comnsequences in future cases, 45 Fed.
Reg. &t 10,103, indicates that "similar sgpecial
circumstances”™ can embrace either potentially increased

probabilities of ar accident or pctentially greater
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conseguences. My colleagues'implicitly accept this notion
of "special circumstances" but believe that neither is
present in this case. In my view, both are preseat and I
believe Commission determinations lend support to that

conclusion.

a. Increased Probability of an Accident.

The TMI~2 accident, the most serious of its kind in
U.S5. commercial reactor operating history, prompted the
Commissicn to conclude that it lacked the requisite
2ssurance that TMI-1 could be operated without undue risk to
the public health and safety. It therefcre ordered 2
special, discreticonary hearing to determine whether TMI;I
cculd safely resume operation. Presumably, the Commission
was ccncerned that there was scme increased risk of an
accident or it would not have ordered either the indefinite
shutdown of the reactor ox‘the sp;cial hearing. The
Commiscion, in fact, explicitly termed the circumstances at
THI-1 "unigue” because of (1) potential interaction between
Units 1 and 2, (2) guestions regardincg the licensee's
management capability and technical resources, (3) the
pctential effect of Unit 2 decontamination efforts, and (4)
ceficiencies in emergency planning 2nd station operating
procedure™. 10 NRC at 143-44. These circumstances were
sufficiently special to justify treating TMI-1 differesntly

from other Babcock & VWilcox designed reactors. I cannot
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’
agree that they are suddenly insufficiently special te
warrant d4nvocation of the policy statement.

My colleagues suggest, however, that now that a
thor.ugh review of safety and related matters has been
conducted and will shortly be completed, it can be cotcluded
that TMI-1 is no different from the scores of other plants
around the ration. Hence, they appear to argue that special
circumstances no longer exist. I cannot agree that this is
2 reasonable imp;ementation of the Commission's policy
directive. I believe the Commission meant that if, at some
pre-decisional stage of a case, special circumstances are
found, the record is to be reopened or expanded and serious
accidents are to be examined -from an environmental
perspective in accordance with the requirements of the
policy staterent.

Furthermore, I am not prepared to join in the
rajority's implicit conclusion that the envircnmental
examination ¢f serious accidents is wholly redundant of the
safety analysis., The Commission has explicitly observed
that the environmental evaluation of serious accidents under
the new policy is t? proceed "in coordination with other
oncoing safety-related activities. . . ." 45 Fed. qu. ,
40,101, I must conclude that the Commiesion finds valuable
+he discryere, althouch perhaps related environmental

exanination that it ncw conducts routinely along with its

sefety reviev,
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In the instant case, m&?eover, as the Licensing Board
concedes, the record contains .no evidence of environmental .
consequences even as to those accident scenarios actually
litigated, despite the Commission's 1980 pronouncement that
probabilities and ccnsequences are to receive roughly equal
analytical treatment. The record alsoc contains no
probability estimates or other quantification of risk of the.
type contemplated by the policy statement. The Licensing
Board's decision, moreover, continues ¢o rely on the
pre~1980 accident classification scheme ever though the
Commission abandoned it in its policy statement well before
the date of the Licensing Board's cdecision, It is not at .
2all surprising that the Licensing Board itself described the
steff's method for determining accident design bases ;s "not

ideal.” 14 NRC at 1383,

k. Potentially Greaﬁer Conseqqences.

The Cormission has alsec acknowledged that the Thi-area
residents constitute a2 highly special neighboring
§opulation. In the policy statement issued in response to
the PANE case, -8/ the commission noted the court's
characterization of the neighboring pcpulaticn as one that

‘s potentially suffering some *post-traumatic anxieties,

-

6/ PANE v, NRC, 678 F.2d 222 (D.C, Cir.), cert. ranted
==  Ssub. rom. Metrc. Ed., v, PANE, 51l U.S.L._W._’.S':%—n_( . 5.

Nov. 2, 1982 (Nc. B81-2299).

T, T R PR e e L BT
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’
accompanied by physical effects and caused by fears of
recurring catastrophe." See the Commission's policy
statement, 47 Fed. Reg., 31,762 (July 22, 1982). There may
well be a2 greater fear of gserious accident than at the
ordinary plant. The Commission cbserved that the fear
resulting from the cccurrence of the accident at TMI-2
serves to distinguish the potential psychological
conseguences of restarting TMI-1 from the consequences
likely to result if other reactcrs are authorized to
continue operations. The presence of 2 neighboring
pepulation potentially suffering serious mental health
effects, like the presence of a geogzaphicaliy dense
population cited in the policy statement, is sufficiently
speciel in my view to warrant ianvocation of the policy
statemert. Unless the PANE case is overruled ard the
Cormission withdraws ite July 22, 1982 policy statement, I
see no wzy to disrecard the Commission's recognition that
the potential conseqguences of restarting TMI-1 may be
different from thcose that obtain when other plants are

authorized to continue cr resume operations.

c. Surmary ; 4 (R R e b T
My colleagues claim that the Cormission <4id not intend

the occuyrence of the TMI-2 accident, without more, to be

ccnsidereZ a special circumstance sc 2s to make prior cr

ongecing procerdings subject to reopening or expansion., I
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have nc gquarrel with that ob£ervation if what they mezn is
that the.fact that an accident occurred dpes not mandate the
routine reopening or expansion of all cases involving B&W -
reactors. That is quite different, in my view, from
recpening the very case that led to the change in policy.—ll
In sum, I cannot accept the position that TMI-] should
be treated no differently than all the currently operating
reactors for wvhich new environmental concerns either have
not arisen or have been resolved. The Commission observed
that the TMI-2 accident was, at least in part, a catalyst
for the change in policy recarding sericus accidents., I
2ind it curiocus, in such circumstances, that the staff
argues, ané my colleagues agree, that the very circumstances
that were sufficiently special to tricger both the change in
policy ané the shutdown of TMI-1 pending a full adjudicatory

hearing are now scmehow insufficiently special to warrant

application of the new policy.

. _7/ Screwhat similarly, the Director cf Nuclear Reactor
Reculation, in & series of decisions which the
Commission has declined to review, has concluded that
the mere change in Commission policy to allow broader
consideration of accidents in the future in light of
the newly acguired knowledge gained as a result of the
TMI-2 accident does not warrant a reopening of all
license proceedings involving operating reactors. See,
for example, Arizona Public Service Co. (Palo Verde
Nuclear Generating Station, Units 1, 2 and 3) et al.,
DD-88~-22, 11 NRC 915, 931 (1980). These decisions are
not binding on the adjudicatory boards and the
majority, quite properly, has not relied on them. It
is worth noting, however, that there is also no
inconsistency between my conclusion in the instant case
anZ the Director's cenclusion in those cases.
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2. The Nexus Recuirement

The Licensing Board rejected UCS Contention 20 only
because, to the extent that it sought an evaluation of a
broader ranrge of Class 9 accidents, it had no nexus to the
TMI~-2 acc ent, 14 NRC at 1731, 1I disagree with the
Board's = roach. In my view, the Board should have applied
the Commission's policy statement, which does not impose any
requirement that there pe a nexus between the special
circumstances found and the type of accidents that are to bc
considered. Oncé it is determined that specia;
circurstences are present, the staff is required to evaluate
a broed range of serious accidents, including those beyond
the design basis, not just those that are in some way :
related tc the special circumstances.

In any event, I disagree with the Licensing Board that
the narrow definition of "nexus® used in connection with
design issues must inevitably be applied to all aspects of
the restart proceeding. In the design phase of the
wroceeding, the Boarc permitted the parties to litigate the
adequacy cf plant design to withstand or mitigate possible
Class 9 accifents with a "nexus" to the TMI-2 accident; for
this purpcse, the Béard defined the nexus reguirement
narrowly to include only those accident scenarics steﬁning
from 2 loss of main feedwater or a small break loss of
coolant. PBased on that record, the Board further concluded

+hat Class & accidents with 2 nexus “c the TMI-2 acciient
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were no longer credible at TMI~1l., Although such definition
of nexus-was unchallenged when applied to design mattér:
(indeed, the Commission approved its application for such
matters), the Board employed 2 broader definition in
connection with other issues and, in my view, should have
employed a broader definition in examining environmental
issues once the Commission issued its polircy statement,

In ry judgment, the Board improperly limited the nexus
to matters of prcbability and further to the probability of
accidents stemming solely from a TMI-2 type accident. For
managenent, separation, and emergency planaing puiposes, the
Board employed a broader view of the lessons learned and
improvements required as a result of the TMI-2 accident. It
was the occurrence ¢f the accident itself that gave rise to
far-reaching concerns about the licensee's managenent
cepability ané technical resources for a broad range of
operational and accident situations, not juet the likelihood
that ancther eccident identical to the one at TMI-2 might
occur. The TMI-2 accident called intc question the
licensee's emergency preparedness for all types of potential
accidents, Similarly, the Board considered whether training
was a2deguate to cope with unforeseen types of accidents. In
rmuch the same way, the accident raises dcubts about the
adequacy Of the staff's and the licensee's environmental
review fcr the TMI facility. In my judgment, the TMI-2

related considerations that brought about the charge in
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Commission policy cencerning Class 9 accidents, together
with the..special circumstances which the Commission
enunerated in ordering a suspension of the TMI-1 operating
license pending completion of a discretionary, adjudicatory
hearing, provide a sufficient nexus to justify the type of

accident analysis that the staff now undertakes as a matter

of course.

b Furthe: Procedures

I am extremely sensitive to the possible delay that may
now result because the analysis I believe is required by
Commission policy was not undertaken in a timely fashion.
Secause I believe the Licensing Eoard eired, hovever, I am
compelled to recommend corrective action. Given the
Commission's special concerns regarding THI-1, neither the
Licensing Board nor the staff explains to my satisfaction
why, for the purposes of the policy statement, we should now
treat TMNI-1 2s if it were sirmply a typical operating
reactor.

I express nc view as to whether the restart of TMI-]
constitutes & major‘Federal action significantly affecting
the environment or whether circumstances have change? since

+he last environmental examination so that NEP2 woul?l

-t

R M
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reqguire 2 supplemental environmental rcviow.~—!/ These are
matters to be decided by the Commission in light of the PANE
litigation. The Commission may, nevertaeless, as a matter
of discretion, undertake analyses not mandated by statute,

as it has explicitly done in the Indian Point case. As

discussed above, I believe this is also what the
Commission's policy directive contemplates in this case.
Because I am unable to pgrsuade my colleagues that an
environmental analysis of serious accidents should now be
conducted, I canﬁot direct what procedures shoqld be
employed to integrate the serious accident analysis called
for in the policy statement into the final decieion in this
case, I note, however, that the court in the PANT case
expressly left the Commission with discretion to chocse the
procedures for studying the significance of the
psycholocical health impacts arising from the restart of
TMI~1. (The licensee hus requestéd & waiver of the formal
hearing reguirement if'th; Commission should conclude that
its regulations would ordinarily mandate 2 hearing, and the

matter cf procedures is now before the Commission for

_R/ See PANE v, NRC, supra notc 6, at 233, znd WATCE v.
Harris, 602 F.24 24 Cir.), cert. denied sub, nom,
Waterburg Urban Renewal Agency v. WATCH, 444 0.5, 998

115797,
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disposition.) -2/ 1 pelieve that similar discretion is
available with regard to 2 consideration of serious
accidente. This is a2 special proceeding, not mandated by
statute; 0/ nmoreover, the Commission's policy toward
evaluating serious accidents changed during the course of
the case. The Commission thus may nct necessarily be
required to start from scratch and employ full trial-type
procedures at this juncture. . It is the undertaking of the
substantive analysis that is importaant. Perhaps the prompt
preparation of & serious accident analysis by the staff
along the lines it now undertakes routinely, with an
opportunity for comment by the parties as pait cf the
Cormission's ultimate decision in this case, will be

.
sufficient. &lf

/
10/ See generaxlx, Consolidzted Edison Co. of New York .
(In2isr Point, Unit 2), CLi-Bi-1, 13 NRC I, 5 n.4
(12€1).

13/ Cf: hberdeen & Rockfish RR Cc. v. SCRAP, 422 U.S. 289,
21¢ [1895); Environmenta. De-ense Furz, inc. V.
Eoffman, 566 F.zd 1060, 1071 (Bth Cir. 19.7); Eanlv v,
Fle ncienst, 471 F.2d 623, €34 (294 Cir, 1872).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY CO%MISSION

ooLkETE
pefore The Commissioners
p2:Al
In the Matter of .§2 e 28

METROPOLITAN EDISON COMPANY SRt in

) Docket No. 50-289
(Three Mile Island Nuclear ) (Restart)
Station, Unit No. 1) )

)

PETITION FOR REVIEW
OF ALAB-705

pursuant to 10 CFR 2.786(b), the Union of Concerned
Scientists ("UCS") petitions the Commission for review of
ALAB-705, decided on December 13, 1982.

summary of the Decision

By a 2-1 vote, with the sole lawyer and Chairman of
the Board dissenting, the Appeal Board in ALAB~705 upheld
LBP-81-60, 14 NRC 1724 (1981), in which the Licensing Board

rejected UCS Contention 20 calling, pursuant to the National

0|

Environmental Policy Act ("NEPA"), for public assessment of the

risk, including potential consequences of serious accidents

(so-called “"Class 9 accidents"), at TMI-1.%*/

*/The full contention is reproduced at ALAB-705, Sl.
op. at p.2, n.2. Counsel for UCS made it clear that this
was a NEPA contention. Tr.368, Nov. 9. 1979.
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The majority of £he Appeal Board held that the
Commission's Statemént of Interim Policy, Nuclear Power
Plant Accident Consideration Under the National Environmental
Policy Act of 1969, 45 FR 40101, June 13, 1980, does not
apply to this case because it is not a "licensing proceeding.”
ALAB-705, Sl.op.at 14. They further held that, if the
statement of interim policy does apply it justifies the
NRC in refusing to disclose and assess the potential conse~
guences to the public of serious accidents at TMI-1 because
this cases presents no "special circumstances". ALAB-705
gl.op. at 15-19.

The majority held finally that NEPA does not require
such an assessment because the only accidents to be considered
in the restart proceeding are those with a "nexus" to the
TMI-2 accident, that all such accidents are incredible and
therefore their consequence need not be disclosed. 1d. at
20-25.

In dissent, Judge Edles argued first that the Policy
Statement does apply here because the Commission's NEPA re-
sponsibilities are not limited to construction permits and
operating licenses. He then argued that "special circum-
stances" are presented here and that the majority misapplied

the "nexus" reguirement in the NEPA context.

The Appeal Board Decision 1s Erroneous

Both TMI-2 and TMI-1 were licensed at a time when NRC

"deemed” accidents involving any significant core damage to



be incredible and based on that beiiet held that the impacts,
including most importantly the potential consequences of
such accidents,should not be disclosed in the Environmental
Impact Statements prepared for nuclear plants. Public
assessment of these potential consequences has never been
prepared for either plant.

On March 28, 1979, TMI-2 experienced the most serious
accident to date in the civilian nuclear power program.

The accident was not catastrophic in the sense that large
releases of radiation to the public did not take place.
However, a series of multiple failures previously considered
incredible took place, compounded by inappropriate operator
action, leading to substantial core damage.

As a direct result of the TMI-2 accident, the NRC took
two actions most pertinent to the issues at hand., First,
finding that the Commission lacked the requisite assurance of
the safety of TMI-1, it ordered the plant shut down pending
a hearing to determine whether and under what conditions the

plant could safely resume operation. Order and Notice of

Hearing, 10 NRC 141, 142 (1979). As to no other operating plant
did the Commission find that it lacked reasonable acsurance of
safety; TMI-1l was characterized as "unique" »ecause of
technical issues and doubts concerning the mainagement
capability and tecinical resources of the utility in question,
1d. at 143-144.

Second, some 10 months later the Commission reversed its
pre-TMI poclicy on the consideration of seriovs nuclear

accidents under NEPA. This action was based explicitly on
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the occurence of the TMI-2 accident, which was stated to

have "emphasized the need for changes in NRC policies re-
garding the consideration to be given to serious accidents
from an environmental as well as a safety point of view."
Statement of Interim Policy, 45 FR 40101, June 13, 1980.
Noting that "our experience with past NEPA reviews of
accidents and the TMI accident clearly leads us to believe
that a change is needed," the Commission directed that
EIS's should consider both the probability and consequences
of a broad range of possible accidents not limited"to those
that can reasonably be expected to occur."” The Commission
also stated that such assessments should be done "for any
proceeding at a licensing stage where a final Environmental
Impact Statement has not yet been issued."” Special circum-
stances were to be required to open, reopen or expand any
previous or ongoing preceeding.

Against this backdrop, the majority's ruling is both
profouqdly ironic and legally erroneous. The Appeal Board
adopts the policy statement insofar as it imposes restrictions
on accident consideration, while at the same time rejecting
the fundamental finding of the policy statement (i.e. the
consequences of serious accidents shall no longer be dis-
regarded on the grounds of alleged "incredibility") by
ruling that the consequences of serious accidents at TMI-1
can be disregarded precisley because they are, or will be

*incredible.” ALAB-705, Sl.op. at 24.

1. Properly applied, the policy statement requires
anagysls og Class 9 Accidents in this proceeding.
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The Commission limited application of the policy state-
ment to proceedings"at a licensing stage"” where an FES has
not been prepared. The Appeal Board is in error in ruling
that this is not such "a licensing state". ALAB-705 at 14.
The APA defines licensing as any "agency process respecting
the grant, renewal, denial, revokation, suspension, annulment,
withdrawal, limitation, amendment, modification, or condi-
tioning of a license." 5 U.S.C. §551(9). This process has
involved at least suspension, limitation, amendment,
modification and conditioning of the TMI-l1l operating
license. It is clearly a "licensing state" and no FES
had been prepared.

Mecrecver, UCS submitted its contention at the earliest
possible time; preparation of an EIS on this subject would
not have de ayed completion of this proceeding at all.

The facts that 1) the staff took an unconscionable year
and a half to prepare a brief, pro forma EIA (ALAB-705 at
29), which failed to consider the consequences of accidents
and 2) that the Board delayed ruling on this issue until
the day after it issued its decision on the merits of UCS's
other contentions, cannot be used to bootstrap a finding
that assessment of the consequences of serious accidents

would reopen or significantly expand this proceeding.*/

2. Special Circumstances are presented

Even assuming that special circumstances, have to be

shown, they are presented here. The Commission found

#/Clearly no "expansion”™ can be involved when this issue was
raised at the same time that all other issues were raised.



TMI-1 to be "unique” when it withdrew its previous

conclusion of reasonable assurance of safety and ordered

the plant shut down pending hearings. ALAB-705, Sl.op. at 34-36.

This amounted logically to a finding that the probability of
an accident was greater at TMI-1 than at any other plant.
The majority argues, in essence, that such circumstances wil
no longer exist after restart is authorized, since that
authorization must be based on a finding that the plant

is as safe as others. ALAB-705 at 17-18. Such circular
logic confuses the roles of the safety and environmental
reviews. It would, of course, preclude consideration of

consequences in all cases, since no plant is licensed

without the requisite safety findings, and thus it runs directly

counter to the core finding of the post~TMI Policy Statement:

the potential consequences of accidents shall be publicly disclosed

and Qeighed even if the NRC considers their probability to
be very low.

In addition, the consequences of a serious accident at
TMI-1 would be greater than for the average plant and pro-
bably unique considering that the neighboring population is
potentially suffering "post-traumatic anxieties, accompanied
by physical effects and caused by fears of recurring
catastrophe."” Policy Statement, 47 FR 31762, July 22, 1982.
See ALAB-705 at 36-27.

Simple common sense dictates that if TMI-1 presented
guestions unigue enough to reguire an unprecedented shut~
down, these are sufficiently special circumstances to mandate

forthright consideration of potential future accident



consecuences before it is allowed to operate again-consi-
deration which never took place before it was licensed.

Considering the heightened sensitivity of the surrounding
population, the Appeal Board's tortuous ruling is clearly

erroneous.

3. NEPA calls for assessment of the consequences
of accidents in this case.

The majority's sole basis for ruling that NEPA, as
distinguished from the policy statement, does not reguire
assessment of serious accidents in this case was its holding
that serious accidents with a nexus to TMI-2 are now or will
be incredible and thus are remote and speculative, citing

Vermont Yankee Nuclear Pow:r Corp. v. NRDC, 435 U.S. 519,551 (1978)

and NRDC v Morton, 458 F.2d 827, 837-838 (D.C. Cir. 1972).

ALAB-705 at 24. This is nothing more than a reversion to

the discredited position which was expressly repudiated by
the post TMI Policy Statement. Morever, the narrow

"nexus" requirement was applied in a cramped way to hold that
only credible TMI-2 type accidents could be considerec. Even
if the nexus requirement was appropriate for questions of
plant design, NEPA has no such requirement restriction, nor
was the restriction applied so narrowly to other issues.

See ALAB-705 at 39-41.

Neither the Licensing nor the Appeal Board held either
that the restart proceeding was not a major federal action or
that it had no significant impact on the human environment.
As to the former, even Judge Wilkey, who dissented from the

ruling in PANE v NRC, 678 F.2d 222 (D.C.Cir. 1982) cert.




accepted,does not contest that the restart decision is a
major federal action. Id. at 245.

As to the latter, the potential impact on the human
environment is precisely the same as in all operating
license cases; the operation of TMI-1 creates the risk
of harm to public health and safety resulting from accidents.
NRC has never disputed that this is a significant impact.

A supplemental EIS is required whenever "[t]lhere are
significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action

or its impacts. "40 CFR §1502.9(c) (1) (ii), PANE v NRC, 678

F.2d4 222,233 (D.C. Cir. 1982). The applicability of this
standard was not disputed by Judge Wilkey, who complained

instead of the breadth of the majority's "continuing activity"
language when restart itself is a proposed action. Id.at 244-245.
Here, the new circumstances or information consist of the
recognition, stemming directly from the TMI accident

{(itself a "new circumstance"), and leading directly to the

June, 1980, Policy Statement, that serious nuclear accidents

can no longer simply be deemed incredible. Supplemental

EIS's have been ordered in analytically similar situations.

E.g. WATCH v Harris, 603 F.2d4 310,317-318 (24 Cir.) cert.denied,

444 U.S. 995 (1979). See PANE v NRC, supra, at 232-235 and

cases cited therein.

This Case Is Appropriate for Commission Review

This case involves important procedural issues and

important questions of public policy. The Commission has



been directly involved in this proceeding to an almost
unprecedented degree, from the initial decisions announcing
its lack of assurance of TMI's safety to its current
consideration of whether the ASLB's decision should be

made immediately effective. More public scrutiny and
attention has attached to this proceeding than any other.
Moreover, the Commission personally determined its scope
and authorized the policy statement, the meaning of

which is in dispute. The question of whether the NRC

will disclose and consider in a forthright manner the potential

consequences to the public safety of serious accidents at
this plant is a major policy decision which must be decided

at the Commission level.

Respectfully submitted,

o L -loer S

Ellyn R. Weiss

Harmon & Weiss

1725 I Street N.W.
Suite 506

washington, D.C. 20006
(202) 833-9070

Counsel for Union Of
Concerned Scientists

Dated: December 28, 1982
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION

In the Matter of §

METROPOLITAN EDISON COMPANY, ET AL. Docket No. 50-289

) (Restart)
(Three Mile Island Nuclear Station,;
Unit No. 1)

NRC STAFF ANSWER OPPOSING UCS' PETITION
FOR REVIEW OF ALAB-705 CONCERNING THE
ENVIRONMENTAL EFFECTS OF "CLASS 9 ACCIDENTS"

In a petition filed on December 29, 1982,1/ the Union of Concerned

Scientists (UCS) requested that the Commission review, pursuant to 10 CFR

§ 2.786, the decision of the Atomic Safety and Licensing Appeal Board that no
analysis of the environmental effects of "Class 9 accidents™ is required in
this proceeding.gl In that decision, the Appeal Board, with the Chairman dis-
senting, affirmed the Licensing Board's rejection of UCS Contention 20, which
called for such a Cless 9 accident analysis. UCS asserts that the Appeal
Board's majority opinion is erroneous and that the case involves important
procedural and public policy issues appropriate for Commission review. The

NRC Staff hereby opposes UCS' petition for Commission review of ALAB-705.

I. SUMMARY OF DECISION BELOW

In ALAB-705, the Appeal Board upheld the Licensing Board's
rejection of UCS Contention 20.§/ which essentially contended that an

Petition for Review of ALAB-705, December 29, 1982 (UCS Petition).

=K

Metropolitan Edison Co. (Three Mile Island Nuclear Statien,
Unit 1), ALAB-705, __ NRC __ (December 10, 1982).

LBP-81-60, 14 NRC 1724 (1981).

&
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analysis of the environmental effects of Class 9 accidents was required for
™1-1.2 The Appeal Board held that the Commission's June 13, 1980 Statement
of Interim Policy (Policy Statement), which abolished the former classifica-
tion of accidents and henceforth required the Staff to consider a broad
spectrum of accidents in its NEPA review for any plant whose Final Environ-
mental Impact Statement (FES) had not yet been issued, did not apply to this
"discretionary, special proceeding." ALAB-705, slip op. at 14. This result
follows, the Appeal Board held, from the Policy Statement itself, which speaks
in terms of applying the new policy in environmental impact statements prepared

in ongoing and future licensing proceedings where an FES had not already

issued. The Appeal Board npted that the FES for TMI-1 has long been completed
and the TMI-1 restart proceeding is a "discretionary, special proceeding,” and,
therefore, not 2 licensing proceeding to which the Policy Statement applies.
Moreover, the Appeal Board emphasized that the Policy Statement expressly
provided that it was not to be a basis for the expansion of any previous or
ongoing proceeding absent a showing of special circumstances similar to those
described in the Policy Statement. The Appeal Board held no such similar
special circumstances exist regarding TMI-1, ALAB-705, slip op. at 15-20,
Finally, the Appeal Board held, as have the courts, that NEPA itself
does not require consideration of Class 9 accidents in the Commission's
environmental reviews because the environmental impacts of such accidents are
"remote and speculative.” ALAB-705, slip op. at 22-24, The Appeal Board
pointed out that UCS never even attempted to identify a single specific
accident sequence having a nexus either to the TMI-2 accident or to questions

that accident raised about whether TMI-1 could be operated safety, as required

4/ UCS Contention 20 is quoted in full in ALAB-705, slip op. at 2, n.2.
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by the Commission in this proceeding. ALAB-705, slip op. at 21-22. In fact,
the Appeal Board noted that the Licensing Board was satisfied that there was
an adequate basis for treating as "incredible" those Class 9 accidents with a
nexus to the TMI-2 accident. ALAB-705, s1ip op. at 24.

Chairman Edles of the Appeal Board dissented from the majority opinion
in ALAB-705. He does not believe that the Policy Statement is, by its terms,
fnapplicable to this case. Chairman Edles believes that the TMI-1 restart
proceeding presents special circumstances within the Commission's Policy State-
ment and that, therefore, the Staff should be ordered to evaluate the environ-

mental effects of serious accidents at TMI-1. ALAB-705, slip op. at 32-33,

I1. WHERE THE MATTER WAS RAISED BELOW

UCS Contention 20 before the Licensing Board argued that the consequences
of Class 9 accidents which might be associated with the operation of TMI-1
musf be considered under NEPA. In a Memorandum and Order on NEPA-Compliance
Issues dated December 15, 1981 (NEPA Order), the Licensing Board rejected UCS
Contention 20. UCS raised the Class 9 issue before the Appeal Board in its
brief in support of its exceptions to the Licensing Board's Partial Initial
Decisfon of December 14, 1981.§/ UCS claimed that the Licensing Board erred
in failing to rule, as called for by UCS Contention 20, that NEPA requires
the preparation of an EIS which considers the consequences for TMI-1 of

Class 9 accidents. UCS Brief at 62-64, The Staff argued in its responsive

5/ Unfon of Concerned Scientists' Brief on Exceptions to the Partial
Initial Decision of December 14, 1981, March 12, 1982 (Part 1) and
April 14, 1982 (Part 2) (UCS Brief).
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brief that neither the Commission's Policy Statement nor NEPA required

consideration of Class 9 accidents in this proceeding.éf

ITI. WHY THE DECISION BELOW WAS LORRECT

A. The Policy Statement, By Its Terms, Does Not Contemplate Consideration
of Class 9 Accidents in This Proceeding

1. This is not a licensing proceeding of the type encompassed by
the policy statement

The Policy Statement makes clear that its new approach of considering
a broad spectrum of accidents in "ongoing and future NEPA reviews" was to
be employed in ongoing licensing proceedings only if a Final Environmental
Impact Statement for the facility has not been issued, unless special
circumstances exist similar to the examples given in the Policy Statement.
The Policy Statement, which defines "ongcing...NEPA reviews" 3s those "for

any proceeding at a licensing stage where a Final Environmental Impact

Statement has not yet been issued,” speaks only in terms of environmental
impact statements prepared in connection with licensing proceedings.

45 Fed. Reg. at 40,103 (emphasis added). The Commission emphasized that

its "change in policy [was] not to be construed as any lack of confidence

in conclusions regarding the environmental risks of accidents expressed in
any previously issued Statements nor, absent a showing of similar special
circumstances, as a basis for opening, reopening, or expanding any previous
or ongoing proceeding.” 1d. (footnote omitted). The TMI-1 restart proceed-

ing is not a proceeding leading to the issuance of a construction permit or

6/ NRC Staff's Brief in Response to the Exceptions of Others to the
Atomic Safety and Licensing Board's Partial Initial Decision on
Plant Design and Procedures, Separation, and Emergency Planning
Issues, May 20, 1982, at 94-104 (NRC Staff Brief).
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-operating license, in connection with which an FES is issued, and at which
the Policy Statement is squarely aimed, Rather, this is a proceeding to
determine whether a suspended operating license (the original issuance of
which was considered extensively in an FES issued at the time of the initial
Ticensing) should be reinstated. The Appeal Board decision correctly recog-
nized this as a "discretionary, special proceeding" to which the Policy
Statement simply has no application. ld.

By its terms the Policy Statement applies where an FES "has not yet
been issued." An FES for TMI-1 had already been issued when the Policy
Statement was published. Therefore, even if the TMI-1 proceeding is a
"Ticensing proceeding® or is at 2 "licensing stage" (an assumption even the
dissent does not make), no Class 9 analysis is contempiated by the Policy
Statement because the FES already had been issued.

The dissent, in concluding that the TMI-1 restart proceeding comes
within the terms of the Policy Statement, relies in part on the Commission's

decision in Indian Point. See Consolidated Edison Co. of New York (Indian

Point Unit 2), CLI-81-23, 14 KRC 610 (1981). In that discretionary, special
proceeding, the Commission concluded that even though no EIS was required
a review of the risk of serious accidents at those units nevertheless

should be conducted. The Indian Point case, however, provides further

support for the Appeal Board's majority helding. In that special proceeding
the Commission considered it necessary to direct explicitly that a Class 9
analysis be performed. If such special proceedings were already encompassed
by the Policy Statement, the majority correctly reasoned, there would have

been no need for such a Commission directive in Indian Point.
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2. No "similar special circumstances" exist which would justify a
reopening or expanding of any TMI-1 proceeding

In its decision the Appeal Board found that there are no "special
circumstances” similar to those described in the Policy Statement that would
require an analysis of serious accidents in this case. Those cases identified
by the Commission in the Policy Statement are: (1) the Clinch River Breeder
Reactor (a novel reactor design); (2) the early site review for Baltimore Gas
and Electric Company's Perryman reactor (involving a high population density);
and (3) the Offshore Power Systems' proceeding (involving floating nuclear
plants with the potentially serious consequences associated with liquid path-
ways).Z/ UCS has never suggested that this case involves any of the special
circumstances identified by the Commission in its Policy Statement or in the
Black Fox case, supra n.7, as warranting Class 9 accident analysis considera-
tions. The Staff submits, and the majority of the Appeal Board has agreed, that
no "similar special circumstances™ exist in this case. ALAB-705, slip op. at 16.

UCS argues in effect that the occurrence of the TMI-2 accident, in and
of itself, constitutes a "similar special circumstance” within the meaning
of the Policy Statement. UCS Petition at 5-7. However, unlike cases
involving novel designs or high population densities, the fact of the
TMI-2 accident in no way suggests the possibility of greater risk at TMI-I;

See Black Fox, supra n.7, 11 NRC at 434-35. To the contrary, the risk of

accidents has been significantly reduced by the numerous new requirements
imposed on all licensees, including TMI-1, in the wake of the accident at
TMI-2. The Appeal Board correctly found that the occurrence of the TMI-2

accident, without more, should not be considered a "similar special circum-

7/ A fourth type of special circumstance was identified by the Commission,
prior to its Statement of Interim Policy, as "proximity to man-made or
natural hazard." Pubiic Service Co. of Oklahoma (Black Fox Station,

Units 1 and 2), CLT-B0-8, 11 NRC 433, 434 (1980).
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stance" so as to make prior or ongoing proceedings subject to reopening or

expansion. ALAB-705, slip op. at 14.9/

B. NEPA Does Not Require Consideration of Class 9 Accidents

The law clearly does not require the consideration under HEPA of Class 9
accidents, Prior to the Policy Statement, the Commission's policy and
consistent practice was not to consider Class 9 accidents under NEPA except
for certain cases where special circumstances warranted it. That practice

was upheld in Porter County Chapter of the Izaak Walton League v. AEC,

533 F.2d 1011 (7th Cir.), cert. denied, 429 U.5. 945 (1976), and Carolina

Environmental Study Group v. United States, 510 F.2d 796 (D.C. Cir. 1975).

C. The Record Supports the Decision Below That Class 9 Accidents With
a Nexus to TMI-2 Are Not Credible and That Accordingly No NEPA
Review Is Necessary

1. By Comission orders, the only issues to be heard in this
proceeding were issues with a nexus either to the TMI-2
accident or to questions which that accident raised
about safe operation of TMI-1

The scope of the discretionary, special restart proceeding was limited to
those fssues with "a reasonable nexus between the issue and the TMI-2 accident.”

Commission Order, March 14, 1980, at 2 (unpublished). That determination was

8/ UCS argues that consideration of Class 9 accidents in this proceeding
should nct be considered an “"expansion" of the proceeding because UCS
raised the Class 9 issue at the same time all other issues were raised.
UCS Petition at 5. This argument ignores the fact that this proceeding
was not instituted to hear any and all issues parties may wish to raise
concerning the restart at TMI-1. Rather, it was a special groceeding
instituted pursuant to Commission orders which defined the limited scope
of the proceeding by setting forth specific issues to be litigated and
a nexus requirement for contentions., Since consideration of all Class 9
accidents falls outside the scope of the Commission orders, such consider-
ation, as advocated by UCS, clearly would expand this proceeding. As to
the probability of a Class 9 accident at TMI-1, as shown below ?Section
I11 C), Class 9 accidents with a nexus to the TMI-2 accident have been
demonstrated to be incredible. Consequently, there is nothing as a
result of the TMI-2 accident that would make the risk of a Class 9
accident at TMI-1 any different from that for other operating reactors.

’I
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based on the fact that operation of TMI-1 was reviewed and approved at the
operating license stage, a review which included not only a safety evaluation
but also a NEPA environmental review and issuance of an FES. The Licensing
Board correctly concluded that this reasoning is equally applicable to the
consideration of NEPA environmental contentions. See NEPA Order, at 9-10. In
addition, the Appeal Board noted that the nexus requirement was mandated by the
Commission's August 9, 1979 Order and Motice of Hearing, in which the only
issues identified for hearing had a nexus either to the specific TMI-2 accident
scenario or to questions which that accident raised about whether TMI-1 could be
operated safely. See CLI-79-8, 10 NRC 141 (1979); ALAB-705, slip op. at 21-22.
Unidentified Class 9 accidents have no reasonable nexus to the TMI-2 accident.

2. The fact that a particular Class 9 accident is credible does
not mean that other Class 9 accidents are credible

The position presented by UCS in proposed Contention 20 is that the
occurrence of the TMI-2 accident Teads to the conclusion that a whole range
of Class 9 accidents are credible events and therefore reasonably foreseeable
at TMI-1, and that, accordingly, the environmental impact of Class 9 accidents
in general must be assessed. The Appeal Board correctly concluded that, under
proposed UCS Contention 20, there were no factual issues in controversy to be
litigated. ALAB-705, 1ip op. at 22. ”

In the course of these extensive proceedings, neither UCS nor any other
party was able to identify a single accident scenario which, in view of the
TMI-2 accident, is now credible but was being ignored by the NRC Staff. The
only Class 9 accidents within the scope of this proceeding are those with a
nexus to the TMI-2 accident. A1l those types of accidents were considered
at hearing and shown to be incredible because of the short-term fixes at
TMI-1. As the Appeul Board points out, had UCS identified any specific acci-

dent sequences requiring an environmental review, those accident sequences



could have been 1itigated. Id. at 21. No such sequences were identified
and there was nothing, therefore, to litigate.

3. The record in this case shows a careful review of the
credibility of accidents with a close nexus to TMI-2

The Appeal Board duly noted that accidents having the requisite nexus
received a great deal of consideration in the design phase of these proceed-
ings. ALAB-705, slip op. at 23-24. The Licensing Board inquired extensively
into (a) the Staff's methodology for classifying accidents as "credible" or
"incredible"” and (b) Licensee and Staff's conclusions that the "fixes"
ordered adequately assure protection of the public health and safety. See
LBP-B1-59, 14 NRC 1211 (1981), 1Y 1084 to 1138,

The Staff supplied detailed information as to what specific accident
sequences, not previously analyzed because they previously might have been
regarded as Class 9 accidents deemed "incredible", should be analyzed in connec~
tion with the restart proceedings. In so doing, the Staff demonstrated to the
Board's sacisfaction that the Staff method for determining which accidents fall
within the category of "design basis" accidents is reasonable. Id. at § 1138.2/

On the basis of the extensive evidence in the record, the Appeal Board
affirmed the Licensing Board's determination that the Staff had an adequate
factual basis for treating as "incredible® those Class 9 accidents with a ;
nexus to the TMI-2 accident, NEPA Order at 11. NEPA requires an environ-
mental analysis only of "reasonably foreseeable" events. 40 C.F.R. 1508.8.

it is “ettled that NEPA does not require an environmental analysis of con-

9/ Class 9 accidents received extensive consideration in this proceeding.
See LBP-81-59, 14 NRC 1211 (1981). Part II, Section S. Subject only
to the requirement that contentions based on Class 9 accidents have a
reasonable nexus to the TMI-2 accident, the Board allowed contentions
advanced by UCS (Contention 13), Sholly (Contention 17), and ECNP (Conten-
tions 4(b) and 4(c)). Other intervenors, whose Class 9 contentions had
been rejected, were allowed to "adopt" UCS Contention 13. For a summary
of the information provided by the Staff, see NRC Staff Brief at 101-102.
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sequences which are "deemed only remote and speculative possibilities.”

Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,

435 U.S. 519, 551 (1978). It follows that since there were no credible
Class 9 accidents with a nexus to the TMI-2 accident, there was no need

for a NEPA review of those accidents. Porter County, supra p. 7;

Carolina Environmental Study Group, supra p. 7.

IV, WHY COMMISSION REVIEW SHOULD NOT BE UNDERTAKEN

The Appeal Board's majority decision that the environmental impacts
of Class 9 accidents need not be considered in this discretionary, special
restart proceeding involves a manifestly correct and straightforward reading
of the Commission's June 13, 1980 Policy Statement and is consistent with the
Commission's court-approved practice of not considering Class 9 accidents under
NEPA. The Appeal Board's decision is unique to this discretionary, special
proceeding and has no practical impact on normal licensing proceedings, either
those that are ongoing or Sny that may be conducted in the future. In these
circumstances, Commission review of ALAB-705 is neither justified nor warranted.

V. CONCLUSION

The Appeal Board's majority decision that the environmental impacts
of Class 9 accidents need not be considered in this proceeding correctly
follows directly from the Commission's June 13, 1980 Policy Statement.
Commission review of ALAB-705 is not warranted. UCS' petition for
Commission review of that dacision should be denied.

Respectfully submitted,

Mo & Wapnan
mﬁ for Nacseats

w/ /- )<2721
vack R. Goldberg
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 10th day of January, 1983
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UNITED STATES OF AMERICA yows
NUCLEAR REGULATORY COMMISSION .

BEFORE THE COMMISSION

In the Matter of

Docket No. 50-28¢9
{(Restart)

METROPOLITAN EDISON COMPANY

(Three Mile Island Nuclear
Station, Unit No. .)

LICENSEE'S RESPONSE TO UCS PETITION
FOR REVIEW OF ALAB-705

By its Petition for Review of ALAB~705, dated December
28, 1982, UCS seeks review of the Appeal Board's determinatica
that an EIS covering the consequences of all Class 9 accidents
is not required in the TMI-l restart proceeding. Licensee op-
poses UCS' petition.

UCS argues that an EIS covering all Class 9 accidents
is required both by the Commission's Statement cof Interim Peolicy
on Nuclear Power Plant Accident Considerations Under the National
Environmental Policy Act of 19693/ ("Policy Statement"”) and, as

a matter of law, under NEPA. We address tnese arguments in the

same order as UCS.

1/ 45 F.R. 40101 (1980).

V-

Lt Es T
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Policy Statement

The Commission's Policy Statement provides in pertinent

part as follows (emphasis added):

"It is the position of the Commission
that its Environmental Impact Statements,
pursuant to Section 102(c) (i) of the National
Environmental Policy Act of 1969, shall in-
clude a reasoned consideration of the envi-
ronmental risks [impacts] attributable to
accidents at the particular facility or facil-
ities within the scope of each such statement.

* * % % kK * Kk Kk Kk & % * *

"Events or accident seguences that lead
to releases shall include but not be limited
to those that can reasonably be expected to
occur. In-plant accident seguences that can
lead to a spectrum of releases shalil be dis~
cussed and shall include segquences that can
result in inadequate cooling of reactor fuel
and to melting of the reactor core.

X & & K Rk ® * * K K K * *x

"I+ is the intent of the Commission in
issuing this Statement of Interim Policy that
the staff will initiate treatments of accident
considerations, in accordance with the fore-
going guidance, in its ongoing NEPA reviews,
i.e., for any proceeding at a licensing stage
where a Final Environmental Impact Statement
has not vet been issued. These new treatments,
which will take into account significant site-
and plant-specific features, will rasult in
more detailed discussions of accident risks
than in previous environmental statements,
particularly for those related to conventional
light water plants at land-based sites. It is
expected that these revised treatments wili
Zead to conclusions regarding the environmental
risks of accidents similar to those that would
be ~eached by a continuation of current prac-
tices, particularly for cases involving soecial
circumstances wh..2 Class 9 risks have been
considered by the staff, as d . | bed above.
Thus, this change in volicv is -~ut to be con-
strued as anv lack of confidence in conclusicns







of 1969," i.e. with environmental impact statements which are
mandated by NEPA. Contrary to the premise implicit in both UCS'
and Judge Edles' positions, the Commission's Policy Statement
does not contain new requirements as to when an EIS must be pre-
pared. It deals solely with the content of Class 9 accident
analyses where an EIS is already required by NEPA. As discussed
in the next section of this response, NEPA does not reguire an
EIS in the TMI-] restart proceediny, and the Policy Statement is
therefore not applicable to that proceeding.

Even assuming argquendo £hat the TMI-1 restart proceed-
ing falls within the general scope of the Policy Statement, the
new regquirements imposed by the statement are expressly limited
to any proceeding at a licensing stage where a Final Environmental
Impact Statement has not yet been issued. There is no dispute
over the fact that an FES was prepared in connection with the
operation of TMI-1l or that it treated Class 9 accidents properly
under the Commission's policy in effect at that time. UCS would
have the Commission read the Policy Statement, however, to ignore
the prior FES and to treat the TMI-l restart hearing as a separate
proceeding to which new requirements must be applied. Licensee
submits that this interpretation is inconsistent with the provi-
sions of the Policy Statement, guoted above, that the Commission's

change in policy is not to be construed as a basis for, inter alia,

reopening any previous proceeding akrent a showing of "special
circumstances" similar to those enumerated in the preamble to the

Commission's Policy Statement.




UCS maintains, however, that the Commission's suspension

of TMI-1's operating license and the circumstances which prompted
that suspension constitute "special circumstances." The question
before the Licensing Board for consideration, however, was not
whether TMI-1l should be allowed to restart under the same circum=-
stances as those under which the TMI-2 accident occurred, but
whether the plant could be safely operated.with the design modifi-
cations and other changes recognized or mandated by its decision.
As observed by the Appeal Board majority, the effect of the licens~
ing proceeding and of the improvements made by Licensee will be to
make the likelihood of a Class 9 accident at TMI-1 no greater than
for other operating plants. There is simply no logical purpose to
be served in Judge Edles' conclusion that special circumstances
must be judged by the circumstances existing at some "pre~decisional”
stage which will be very ditferent at the time of restart.

Both UCS and Judge Edles find special circumstances in
the Commission's "recognition" that the "potential” psychological
consequences of restarting TMI-1 may be different from the conse-
quences of operating other reactors, citing a Commission Statement
of Policy dated July 16, 1982. The Commission has, of cours;, made
no determination that the psychological health of TMI residents
will be significantly affected and, as pointed out by the Appeal
Board, a finding cf special circumstances on the basis of psycholog=-
ical considerations would be premature. Further, the Cuawmission's
policy statement dealt with the consequencesAOf restart, not with

accident consegquences, and provides no support for the proposition
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that the consequences of a Class 9 accident would be different
(i.e. constitute "special circumstances") than at other reactors.
In any event, the Commission has previously decided that psycho-
logical stress due to fears of restart are not cognizable under
NEPA and is presently defending its decision before the Supreme
Court. It would be a strange result for the Commission to con-
clude that potential psychological stress is not cognizable under
NEPA but that it should be the basis for conducting a NEPA Class 9
accident analysis.

We pause at this point to congider an argument advanced
by Judge Edles (but not by UCS) that the Commission's action in

the Indian Point special proceeding somehow supports his conclusion

that the Commission's Policy Statement on Class 9 accidents was
meant to encompass proceedings such as the TMI-1 restart hearing.

Indian Point, like the TMI-l restart hearing, involved a special

proceeding where an EIS was not reqguired by law. The Commission
nevertheless instructed the licensing board in that proceeding to
conduct a previously ordered review cf serious accidents consistent

with the guidance afforded by the Policy Statement. The Commis~

sion's precise instructions were:

"...Although not requiring the preparation

of an Environmental Impact Statement, the
Commission intends that the review with re-
spect to this guestion be conducted consistent
with the guidance provided the staff in the
Statement of ‘Interim Policy on "Nuclear Power
Plant Accident Considerations under the Nation-
a° Environmental Policy Act of 1969." 14 NRC
612 (1981)

The clear conclusion to be drawn from the Commission's instruc-

tions is that the Commission recognized that an EIS was not

-



required in the Indian Point proceeding, that the Policy State-

ment was therefore not applicable to that proceeding, and that

special instructions were necessary to have the licensing board's
review of serious accidents conducted in a manner consistent with
that statement. If the Commission had regarded its Policy State-

ment as applicable to the Indian Point proceeding, it need have

issued no instructicns at all or at must called the attention of

the licensing board to the applicability of existing instructions.

NEPA Requirements

UCS maintains that even if not required by the Commis-
sion's Policy Statement, an EIS covering all Class 9 accidents
is required by NEPA. UCS does not gquestion the Avpeal Board's
finding that a full-scale EIS was prepared in connection with
the TMI-1l operating license, that the FES treated Class 9 acci-

dents in accordance with Commission policy at that time, and that

the Commission's policy was upheld in court litigation. It argues,

however, that restart authorization constitutes a new major fed-
eral action, that new circumstances or information, stemming
directly from the TMI-2 accident and leading to the subsequeﬁt
Commission Policy Statement, have arisen since the initial FES
for ™I~1 in the form of a "recognition" that "serious nuclear
accidents c¢an no longer be deemed incredible,"” and that tecause
cf these new circumstances a supplemental EIS is required.
Neither the Policy Statement nor its history justify

UCS' claim that they constitute a recognition by the Commission



that all Class 9 accidents can no longer be deemed incredible or

even that there has been a material change in the Commission's
assessment of the probability of serious accidents having severe
environmental consequences. The .ommission simply announced a
new policy, to be applied prospectively, on how to treat “very
low probability accidents" in environmental statements. In fact,
the Policy Statement clearly states with respect to its new
treatment of accidents: "It is expected that these revised treat-
ments will lead to conclusions regarding the environmental risks
ot «ccidents similar to those that would be reached by a continu-
ation of present practices." To this the Policy Statement added:
“Thus, this change in policy is not to be construed as any lack
of confidence in conclusions regarding the environmental risks of
accidents expressed in any previously issued Statements.”

UCS also claims that the TMI-2 accident in itself con-
stitutes a new circumstance requiring the issuance‘of an EIS
covering all Class 9 accidents., Both the Licensing Board and the
Appeal Board rejected this p;sition and UCS Contention 20 primar-

ily because UCS sought to include all accidents and did not con-

fine its contention to those having a reasonable nexus to the TMI-2

accident. The Appeal Board properly ruled that the TMI-2 acci=-
dent did not affect the risk of 271 other serious accidents that

have no logical connection to the TMI-2 sequence of events. ALAB-

705, alip op. at 22-73.3/

3/ The Appeal Board also properly ruled (1) that the Licensing

Board afforded UCS and others full opportunity to litigate the
(continued)



Beth UCS and Judge Edlesi/

challenge the applicatioﬁ
of the nexus requirement to environmental issues. They point
out that the nexus requirement was applied to design issues but
not to management, separation and emergency planning issues.

The explanation is very simple. The Licensing Board, of course,
addressed all of the issues specified by the Commission's

August 9, 1979 Order and virtually all of the issues raised by
intervenors on management, separation and emergency planning
fell within that Order. Therefore the Licensing Board had no
need to consider nexus regquirements as to these issues. The
nexus requirement was applied only to issues sought to be raised
which were not expressly covered by the Order.

Further, UCS and Judge Edles are simply wrong in sug-
gesting that the nexus reguirement was applied only to design
issues. It was applied in other areas where the issue sought
to be raised was not covered by the August 9, 1979 Order, e.q.
in the rejection of TMIA's contention seeking {2 litigate the

S/

adequacy of TMI's security plan against external threats= and

-

(Footnote continued)
impact of accidents having a nexus to the TMI-2 accident (in-
cluding accidents exceeding design basis accidents), (2) that
UCS failed to pursue that opportunity and (3) that the Licens-
ing Board on its own initiative fully explored the consequences
of such accidents.

4/ Judge Edles discussed the nexus reguirement only in connec-
tion with the Policy Statement and the guestion as to wrether
"special circumstances"” existed within th2 meaning of that
statement. He made no ruling on UCS' claim that because of

"new circumstances" a Class 9 accident is regquired by NEPA inde-
pendent ¢f the Policy Statement.

5/ Second Special Prehearing Conference Order, January 11, 1980,
at 9-10,

-9-



the Aamodt's contention relating to operator fatigue. 8/

Conclusion

The decision of the majority of the Appeal Board in
ALAB~-705 is so clearly correct as not to warrant further brief-

ing or Commission review.

Respectfully submitted,

SHAW, PITTMAN, POTTS & TROWBRIDGE

g

Geopéé F. Trowbrldge, P C

Dated: January 7, 1983

6/ Licensing Board Confirmatory Memorandum and Order on Aamodt
Motions, April 6, 1981; Tr. 17,256 (Chairman Smith).
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CERTIFICATE OF SERVICE

I hereby certify that copies of "Licensee's Response to
UCS Petition for Review of ALAB-705," dated January 7, 1983, were
served upon those persons on the attached Service List vy depcsit

in the United States mail, postage prepaid, this 7th day of Jan-

A AN

Geqéée F. Trowbridge, P(C.

uary, 1983.
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