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UNITED STATES OF AMERICA
BEFORE THE

NUCLEAR REGULATORY COMMISSION ,

.

.

RE: PROPOSED RULE 10 C.F.R. PART 51,
ENVIRONMENTAL REVIEW FOR RENEWAL OF
OPERATING LICENSES, AND THE DRAFT GENERIC
ENVIRONMENTAL IMPACT STATEMENT,
NUREG-1437, AND RELATED DOCUMENTS

<

COMMENTS AND RECOMMENDATIONS

by the- !
l

STATE OF MINNESOTA

!

l

The State of Minnesota, pursuant to notice,
hereby submits to the Nuclear Regulatory Commission

Comments and Recommendations
in the above-captioned proceeding. !

'

- _ _ _
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3XECUTIVE SUMMARY

3ackground

The State or Minnesota suomits these comments anc recommendations in

esponse to the Nuclear. Regulatory Commission s ("NRC" or ' Commission ') letter -

at January 11.1994, ;nviting States to carticioate in regional meetings addressing
|
!

me NRC's Precosea Rule to establish new requirements' ror the environmental l

review of aoptications to renew onorating licenses for nuclear power plants. The
'

:cmmission also inviteo States to file suoscouent written comments on Marcn d.
1.

;

1

994, regaraing tnose meetings anc the recent NRC staff ' discussion paper, d

' Addressing the Cancerns at States ana Others Regaraing the Role of Need for

Generating Capacity, Alternative Energy Sources. Utility Costs, and Cost-Benetit

Analysis in MRC Envircomental Reviews for Relicensing Nuclear Power Plants: An

NRC Staff Discussion Paper ' IJanuary 1994). |

:

The NRC statt :iscussion paper reflects the staff's assessment of NRC

,egotiations witn :ne c:auncts on Environmental Quaktv !"CEQ") and the Unitea

States Environmental Protecticn Agency (" EPA") regaraing the Proposed Rule's

costruction_ or cuatic and State particioation under the ' National Environmental

Policy Act ("NEPA") .: also summarizes concerns expresseo by the State of

Minnesota and other States. The dtscussion onper concludes with'various cotions

wnich were discusseo av ine NRC stati anc various States at 3 public hearings.

The State of Minnesota carticipatea in the' February t $.1994, hearing at
losemont, !Ilinois.

The. State of _ Minnesota would orefer the NRC witndraw its Proposea Rule

ana associated GEIS. anc close inis four-year old orocecaing. The NRC's proposai

suffers from multicle errors ana inaccouacies. :ontrarv to the NRC's .statea

,

s .- , e . , - + > , - - -vs 9- = ,e--,,--n -



. . -.- - . . . . . . . . - -.. - - - . . . . -.. - .- .-

-)

intent, it creates the specter of unnecessary legal and administrative burdens on

.' the States and industry as weil as duplication with State procedures. By the

NRC's own analysis. it f ails to provide significant cost savings, and 'those small

savings are being overwhelmed by the continuing costs of this proceeding.

CEQlEPA Comments

'

The State of Minnesota remains concerned that the Proposed Rule still
" obstructs public participation and encroaches on State authority. Changes

proposed in response to the CEQ's and EPA's comments do not in themselves

significantly allow discussion of issues at the time a license renewai application is
1

filed. The Proposed Rule still would make generic conclusions for most

controversial aspects of the EIS ahead of time (even decades early) for all 109

commercial nuclear power reactors eligible for license extension.
!

,

A site-specific EIS only addresses issues not previously " resolved" by the
.

'

Proposed Rule and associated GEIS. Only 2 of the 104 environmental impacts are
>

clearly identified as not resolved under the Proposed Rule. Proposed conclusions

are final for 80 issues and for another 22 except under special circumstances.- !

Once generic determinations are made (i.e., now) those issues cannot be reopened
I

later without overcoming difficult and cumbersome rulemaking procedures or |

demonstration of new and significant information. This impermissibly' sh'if ts the

NRC'c burden of environmental disclosure to the States and the public.

.;

Federal Encroachment-
:

The Proposed Rule encroaches on the States' traditional authority over the L -

-

l

determination of the need for generating capacity and- alternatives available to )
|.

-

:]
|
'

y

..._____m_ _ _ _ . _ _ _ . _ . , u . .. . . ,..~.; , , , _ , . .
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meet that need, Designation of neeo and alternatives as Category 1 issues wholly

disregards the States' traditional role.

This has 'two broad implications. First, the Commission's generic -

determinations in this rulemaking may become presumptive findings in subsequentt

j-
'

State integrated resource planning ("'RP") or similar proceedings. The NRC's staff

acknowledged this practical effect in their briefing of thh.NRC Commissioners on

February 19, 1993. Second, States may be forced to intervene in .the NRC'

proceedings at the time of individual nuclear power clant relicensing applications if

the C?iS's genenc determinations regarding need.ano alternatives ciffer from State

IRP or similar proceedings. Resolving cey differences between State findings and
i prior NRC determinations, perhaps even decades old at the time of relicensing

application, would impose additional administrative and legal burdens on the
'

States and industry in federal and State proceedings.

1

Inadequate Disclosure
i
4

The Proposal Rule also falls far short of full environmental disclosure to the

NRC Commissioners and the pubhc, The National Environmental Policy Act

("NEPA") requires full environmental disclosure to coth the NRC Commissioners

and to the public. The Proposed Rule fails to provide required information in three

critical ways. Each technical inadeauacy identified in the State of Minnesota's--

previous filing indicates incomplete or unavailable information. Failure to rely on
.

State IRP or similar proceedingc neglects the most timely and comalete information ='

available regarding need and alternatives. Information from States' environmental

reviews under Stata's "little NEPAs ' and other States' existing environmentali

_

policies and standards Ore excluded. n addition to full disclosure of environmental

information to the public, NEPA requires adequate public participation in the

-

Vi
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: development of the information itself. The Proposed Rule fails to encourage
~

adequate puolic input to the NRC's environmental review process. )
;

1

Recommendations
l

,

if the NRC persists in this rulemaking the Commission must adopt all of the

following modifications to the Proposed Rule and the draft GELS to address the
i

State of Minnesota's concerns: !

|

I
' Redesignation of need and alternatives as Category 3 issues 'to be q

consioered fully by the NRC in its environmental review of individual
" - nuclear power clant reticensing applications; and

* Implementation of an environmental review process whereby the

NRC considers to the maximum extent possible the record developed

in State IRP or similar proceedings, including underlying data and
J

analysis, as the most complete and timely information available

regarding need and alternatives, and the NRC accords substantial

weignt to State determinations in those proceedings; and

!* Inclusion of an explicit statement in the text of the Proposed Rule .i

itself that the ru'e in no way preempts State -jurisdiction over the

determination of the continued need for nuclear power plant

capacity and that the NRC's consideration. of need and alternatives

is'oniv intended to fulfill the NRC's environmental review duties; and

* Revision 'of the draf t GEIS to address the numerous technical

inadequactes cited in the Minnesota Agencies' March 13,~ 1992,
,

,

filing,

vii
. . . , .,, . _ _ _ - _ . , . __ _. . _ . . - . . _ _ ~ , _ . - , .
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l. INTRODUCTION

The State of Minnesota submits these comments and recommendations in

response to the Commission's letter of January 11, 1994, inviting States to

participate in regional meetings and to file subsequent written comments regarding

the NRC staff discussion paper, " Addressing the Concerns of States and Others

Regarding the Role of Need for Generating Capacity, Alternative Energy Sources,

Utility Costs, and Cost-Benefit Analysis in NRC Environmental Reviews for

Relicensing Nuclear Power Plants: An NRC Staf f Discussion Paper"

(January 1994). These comments are intended to supplement those filed by the

Minnesota Agenctes on Maren 13,1993, regarding the NRC's proposed rule on

the environmental review required for renewal of nuclear power plant operating

licenses (" Proposed Rule"). 56 Fed. Reg. 47,016 (1991) (to be codified at

10 C.F.R. Part 51) (proposed Sept. 17, 1991).

The NRC staf f discussion paper reflects the NRC's assessment of

negotiations with the Council on Environmental Quality ("CEQ") and the United

States Environmental Protection Agency (" EPA") regarding the Proposed Rule's

obstruction of public participation under the National Environmental Policy Act

("NEPA"). It also summarizes concerns expressed by the State of Minnesota and

other States regarding the treatment of need and alternatives. The staff

discussion paper concludes with various options which were discussed by the

NRC staff and various States at three (3) public hearings, The State of Minnesota

participated in the February 15,1994, hearing at Rosernant, I!!inois.
a

The State of Minnesota remains concerned over the multiple errors and
1

inadequacies remaining to be addressed in the Proposed Rule and the draft Generic

Environmental impact Statement ("draf t GEIS"). The Minnesota Agencies' 1992

1

-f.
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,

filing provided thirty-eight (38) pages of specific comments and recommendations

regarding numerous technical inadequacies of the draft GEIS. The Commission

has yet to address these tecnnicalinadequacies.

The State of Minnesota continues to object to the Proposed Rule and the
'

draft GEIS on two fundamental grounds. The Proposed Rule encroaches on the

States' traditional authority over the determination of the need for generating

capacity. Furthermore, the draf t GEIS f alls far short of full environmental
r-

disclosure to the NRC Commissioners and the public. The State of Minnesota

offers four key recommenoations to accress the most serious pitfalls of the

Proposed Rule. Each proposed mocification is necessary but not sufficient to

address the State of Minnesota's concerns. All are required.

.

J

i

|

2
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II. LEGAL ARGUMENT

A. THE STATE OF MINNESOTA RENEWS ITS OBJECTION TO THE NRC'S
RULEMAKING ON THE ENVIRONMENTAL REVIEW FOR RENEWAL OF
NUCLEAR POWER PLANT OPERATING LICENSES.

.

The State of Minnesota renews its objection to the NRC's rulemaking to

amend its environmental regulations,10 C.F.R. Part 51, which would establish

new reautrements for the environmental review of applicaticns to renew operating

aconses for nuciear power plants and the draf t GEIS that contains tne analyscs

whicn the NRC proposes to adopt in Part 51,

1. The State of Minnesota Objects To The Proposed Rule And The
Draf t Gels On Two Fundamental Grounds.

The State of Minnesota objects to the Proposed Rule and the araft GEIS on

two fundamental groundu:

The Proposed Rule encroaches on the States' traattional*

authority over the determination of the need for generating
capacity; and

The draf t GEIS f alls far short of full environmental disclosure to*

the NRC Commissioners and the public.

At tne heart of the State of Minnesota's concerns is the NRC's extensive reliance

on generic determinations that foreclose meaningful State and public input, in this

rulemaking, the NRC proposes to predetermine that every one of the nation's

nuclear power plants is needed without obtaining adequate :nput from the States,

3

- . . _ . .- . .
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5

ma athout regara to the recora deveiocca State :ntegratea resource olanning

t ~iRP"i er similar proceedings, nclucing uncenving cata ano analyses, and State

aeterminations in those proceeaings. he ;rcoosea Rule's etassification of need

ana alternatives as Category 1 determinations 5 means that these issues'of critical

.mportance to the States would not be consicered further at the time of individual:

nuclear power plant relicensing aoptications. 55 Fea. Reg, 47',0'16, 47_,'029
,

(1991 L Cniv the designation or need ano alternatives as Category 3 issues 2

svould affora these issues the level of scrutnv that they deserve curing license

renewai. :n addition. the Proposea Rule's c:assification of virtually all (102 of 104) . .,

nvironmental imoacts icentifica in me crart 3Eis as Category i determinations or
,

Category 2 :mpacts3 would not-be subjec: to *ut tner consideration with few

excections. !r!. at 47.017 <"By assessmg anc codifying certain potential-

environmental imoacts on a generic basis, no neea exists to aadress these impacts 'l
,

i

for each future license renewal."1 47,030-47,035. 11any ci these environmental ;

i

impacts should be designated as Category 3 ;ssues cetause they also deserve to

be :cnsiderea fully at the time of inciviaual nuclear oower plant reticensing f
-

appucations in lignt of matenal information from State croct eaings.

~he NRC's misolaced reliance on Category 1 ana determinations. :ncluding-.

the ciassification of need and alternatives as Categorv 1 issues ana virtually all; ;

i

anvironmental impacts as Category ' or 2 issues. is inconsistent with the
-

Commission s enarge to reauce duolication nth State and local reautrements. The

~9r a Cateaorv 1 impact, the NRC at me craf t GEIS reacnec a conciusion aoout tms impact
. .m applies to all affected nuclear power mants. 5 6 f'ec. Rec. 47,019 (1991 L

ar a Catetcry 3 imcact, the NRC in tne craft GEIS reacneo a conciusion aoout inis imoact |
c

'nat ine bcensee snau evaiuate tNs imnact ter eacn c ant for vnten it aceties to renew a !' conse. 3
,

i :or a Category 2 impact, the NRC in the aratt Gels reacnea a conc usion aoout this imoact
mat acones to nil attected nuclear nower plants ciants inat are witNn certain counas. I,d_.

1

4
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.|
CEQ's NEPA regulations require as. follows, 'To better integrate environmental

impact statements into State or local olanning processes, statements shall discuss I

any inconsistency of a proposed plan with any soproved State or. local plan and .
i

laws (whether or not federally sanctioned). Where an incon'sistency exists, the
]

statement should describe the extent to which the agency would reconcile its
. .

proposed action with the plan or law. ' 40 C.F.R. 5 1506.2 (1992). 'The NRC's

use of generic determinations princtoaily Categories 1 and 2, circumscribes the

Commission's ability to reconcile inconsistencies between its determinations made
,

now and f uture State or local laws or plans, .ncluding State determinations'in

" integrated resource olanning" IIRP) or similar croceeoings and environmental

reviews.

As will be shown below, the NRC's designation of need and alternatives as I

Category 1 issues conflicts with the traditional authority of the' States over the ;

determination of the need for generating capacity. . As also will be shown below,

the NRC's treatment of need and alternatives as well as the categorization of

environmental impacts as Category 1 and 2 issues harms the quality of the NRC's

tironmental review process' itself. As a result, the Proposed Rule's'

ir:o poration of genenc determinations in the NRC's environmental review process

nct only encroaches on the States' traditional authonty but it.also thwarts full-
t

environmental disclosure to the NRC Commissioners and the public.

B. THE NRC STAFF'S PROPOSED CHANGES TO CERTAIN PROCEDURAL |ASPECTS OF THE -PROPOSED RULE DO NOT ADDRESS |

SUBSTANTIVELY THE STATE OF MINNESOTA'S CONCERNS. '

The NRC staff's proposed changes to certain procedural aspects of the

Proposed Rule in response to comments of the CEO and the EPA do not address j

.

l

|

5.
. . . . . . . . - .
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suostantively the State of Minnesota's objections to the Commission's rulemaking,
;
a

Major features of the modifications to the Proposed Rule incluae the following: (1)

A site-specific supplemental environmental . impact statement ("EIS") will' be

published in draf t for public comment (rather than.- a final environmental

assessment ("EA")); (2) conclusions on the overall cumulative impacts will be left

entirely to each site-specific supplemental EIS and no conditional conclusion will .

be made in the final rule; and (3) procedures will exist whereby public comments - [

will be accepted on-any issue regardless of its categonzation as Category 1 or 2 or

3 and if the NRC staff determines that the comments contain new and significant'

information. the staff will then determine whether that information substantively

alters the results of previous analyses. While these proposed changes may |

remove certain procedural impediments to public participation, the only notable

change proposed by the NRC staff is the preparation of a supplemental

site-specific EIS for each license renewal proceeding. '

The significance of the NRC staff's proposed site-specific supplemental EIS is - ;

negated, however, to the extent that the Commission decides in this rulemaking to :
,

i

foreciose meaningful public participation by the States and others in advance of. l
!

individual nuclear power plant relicensing -applications. A decision now by the

NRC to treat need and alternatives as Category 1 issues not subject to further l

review effectively bars timely participation by the States and the public during
|

1individual nuclear power plant relicensing proceedings, notwithstanding the j

preparation of a site-specific statement. Likewise, a decision now to categorize

eighty (80) environmental impacts as Category 1 issues and twenty-two (22) as
~

Category 2 issues out of 104 environmental impacts identified in the draft GEIS

limits timelv participation by the States and the'public.

l
i

I
i

6 l
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1

i

As currentiv draftea. me Prc::osea i ule aaocis generic conc:csions for tne - ;

-

most controversial asoeets at rne E!S . ears or even accaceb cefore all 109

commercial nuciear oower reactcrs nationativ are efic: ale for license extensions. A
~

site-specific statement cniv aaaresses issuas not creviousiy~ resolved _.;y the GEIS- )
_,a

adopted in the final rule. Since the craft GELS c assifies neea as a Category 1
,

"

issue it will receive no further consideration during icense rouewal. in addition

ontv two (2) of the 104 environmental imoacts are clearly identoied as not

resolved under the Proposed Rule and dratt GE!S.. ?roposea determinations are

anal for eightv 180) or these imoacts ICatecorv ?) rc for another twenty-two (22)

<ccat unaer special arcumstances =Cateaarv 2L ~hese envircnmental impacts
. 1

weil also not receive turther constaeration during .conse renewal. If the NlC'

proceeds now to acopt these generic determinations. the public cannot participate '

'

adequately in the development ci information regarcing environmental impacits at
. |

the time of inciviaual reticensin ' applications ..ithom resort to difficult and . )
cumoersome rulemaking procedures or the acmonstration of new ana significant

.- |
mformation. Neither crocess is acceotable.

While the NBC statt'a croccsat permits puc!ic commento ;n any issue - l

regaratess at its categorization. me States and etners still would nave to satisfy '
'

Commission staf f that those comments contain rew and signiricant information

(and staf f would then determine wnether inat inicrmation suustantively changes i

the results of previous anaivsesi. his orocedure aes little to'ailav the State of. .

Minnesota's concerns. The categorcation of neca and alternattves as Category 1
i

'ssue. .; as well as vertua y all environmental imoacts as Cateqcrv i or 2 issuesr

means that information submittea by the States ana others. at tne time the NRC
i

preoares a supplemental site-soecific EIS. ,ould be eauired to meet the thresnold ;

.

of "new and significant' information.

,

!
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This litmus test impermissibly' shifts the .NRC's burden of environmental
|

disclosure to the States and the public. Shifting this burden is contrary to the 1
-

\Commission's affirmative obligation to seek out information concerning the H

. i
environmental consequences of reiicensing individual nuclear power' plants. .i

,

Moreover, if tne NRC declines now to fix the numerous technical inadequacies in

the draf t GELS identified by the Minnesota Agencies in the State's ~ ,;
|

Maren 13,1992, filing, it may not be possible for the State of Minnesota, other
]

~

States and tne public to raise substantially similar issues in the future in that |

|
related information was consiocred and dismissed as part of this ruiemaking, in i

this regard, nformation critical to the NRC's environmental review process for
)

individual nucicar power plants may be rejected by the NRC (or its staff) solely
,1

because it is deemed not to constitute "new" information.
.1
'1

As a result, the NRC staff's proposed changes do not address substantivelv 1

the State of Minnesota's concern that the Proposed Rule relies too heavily on the

use of genenc determinations for need and alternatives as well as environmental
I

impacts in the draf t GEIS. The NRC staff's procedural changes are not a
.

!

substitute in any way for changes to the final rule that address the Proposed

Rule's substantive defects which result in federal encroachment on State authonty
i

and thwart full environmental disclosure to the NRC Commissioners and the public. |,

|

The State of Minnesota's modifications are intended to address these substantiv'e l

shortcomings in the Proposed Rule.

:

<

,

8
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d. THE PROPOSED RULE ENCROACHES.ON THE STATES' TRADITIONAL
' AUTHORITY OVER THE DETERMINATION OF- THE NEED FOR
GENERATING CAPACITY.

The NRC's proposea treatment of neea ana aiternatives as Category 1 issues

Heany conflicts with the States' traditional authontv over ine determination of the

iced for generating capactiv.# |n satte at me States nistoric authonty to
'

,

ceaulate electric utt'iities with respect to non-safetv. aspects or nuclear power l
generation incluaing questions at neea, reinabilitv. : cst,'ana resource ootions, tne

'

RC aas aeterminec m inis ulemaking to arrena its environmental review
'i

.roceaures Inat nuclear cower .vol be neecea fcr cecaces to come. On the basis i

<

.l

l

a. |n a landmarx case concernion teceral preemption or ;ciear matters. the U.S. Supreme Court i
delineated the areas preemote'c Dy the Federal Government ano those lef t to the States in the , !

'

area of nuclear regulation: 7.c Federal Government maintains comoicte control of the 1
radictoqical health and safety asoccts of nuctear energy generation and the States exercise
: heir traditional authority over economic questions sucn as the neea for additional generating
capacity, the type of generating f acihties to be licensea. ;and use, and ratemaking. Pacific
Gas ann Electric Comnany 9 State Enerav Resources Conservation & Development
Commission, 461 u.S.190, ; 31 11983) tholomo inat a Catitornia statute conaitioning the . I
construction of additional nucicar power plants on a state agency finainq that adeauate

l;torace f acilities and means it disposat are availacie $r nuclear waste lies outside the '

f ederally occuoica field of nuc; ear safety reauim*ni. .|
|

i Pacitm Gas nno Einctnc Cwnany, cunra. the Sucreme Court recountzea that neca for new
cower f aculties, ineir econom:c teasiuttity, and rates and services, are areas that have neen
unaracteristically governed cv the States. M. at C 5. 'Nith ino exception of the broad
7uthontv of the Feaural Enerov Regulatory Commission over tne neea . tor and pricing of
electrical power transmittea in interstate commerce inese economic aspects of electncai
generation nave been regulatea for rnany years and n areat detail by the States. 11.at20G.
The Supreme Court notea an cariter decision in wnicn tne Court concluded, "There is little
coubt that under the Atomic Energy Act of 1954. state puolic utility commissions or similar,

boaies are emoowered to maxe the initial decision recaraing the neea for ' power.'' B!. at 206,
pting vermont Yanxpe Nuc! ear Power Corp. "J aturm Resources Defense Councti, Inc.,-

435 UA 019, c50 (1978L

On the otner nand. ine Suoreme Court observea that e Atomic Energy Commission ("AEC"b
now tne NRC, .vas given me exclusive junsciction anaer tne AEA to license tne transfer.
1eliverv. recetot, accuisition. cassession. and use at ac: ear materiais. M. at 207. citino 42
U.S.C. '; 5 2014tet. W. laat. 561-2004, 2071-2078. 2091-2099. 2111-2114 (1976 ea, ana
Suop. V). .The Suoreme Court noted tnat no role was lett for the States on these sublects.<

M. at 207. But the Suoreme Court also concluded that tne AEC .vas not given autnonty over
me generation of ciectncitv 'tself, or over the economic question wnether a particular plant '
shouid be ount. M. The Suoreme Court crew t-s imoortant mterence: 9t is almost
snconceivante that Congress wouid have tef t a reowatory eacuum; tne oniv reasonante
:nference !s tnat Congress mienced the States to conttnue to maxe these tudgments,' M.
at 208. n the Suoreme Court s view, 9 271 of tne AEA removea any couot that ouestions .
reparamq ratemakina and the neea for a otant were to remain in State nanas. M.

g
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of its assessment of neea, including f aulty assumptions of gradual and predictable

change in tecnnology, energy law and regulation. and f aulty assertions of the

predictability of world oil crices, gross national product and;other economic

variables decades in advance 5 the Commission classified need as a Category 1

issue, requiring no further consideration during license renewal. 56 Fed. Reg,

47,016, 47,029 (1991). Thus, the NRC has proposed to predetermine that every

one of the nation's nuclear oower plants is needed without obtaining adequate :

input from the States and without regard to the record developed in State IRP or.

similar proceedings. aciuding underiving data and analyses, and State

determinations in those croceedings.

To the extent that NEPA requires the NRC to consider need ano alternatives,

the NRC should discharge its environmental review duties in sucn a way that it <

does not encroach on the States' traditional authority over the determination 'of

the need. f or additional generating capacity. This potential f or federal1

,

encroachment on State authority stems from the regulatory overlap between two

key statutory provisions: 9102 (2) of NEPA which requires the NRC to prepare a

detailed statement an' alternatives 0 and 5 271 of the Atomic Energy Act of 1954

( # AE A") wnich preserves the States' historic authority over need and

alternatives.7 The encroacnment by the Federal Government on State authority

5. See qenernity " Comments anc Recommendations of the Minnesota Agencies"
iMaren 13,1992), pp. 30 50 (detaded comments on the araf t GEIS' sections addressing neco !

for generation capacity ano alternatives to reticensing of inoividual nuclear power plantsU

6. Section 102 (2) ot NEPA recuires all federai agenctes to issue a " detailed statement" on the ;

environmental irnpact of ali "maior federal actions significantiv_ affecting the quality of the .,

human environment This statutory provision also reautres that the cetailed statement- '*

include " alternatives to tne proposeo action." 4 2 U.S.C.A. 9 4332(2HC)(iii) (West
Supp.1993); 40 C.F.R. 9 1502.14 (1992).

7, Section 271 of the AEA provides, Notning in this cnapter shall be construed to affect the
autnonty or regulations of any Federal. . State or local agency with respect to the generation,
sale, or transmission of electne oower crocuced through the use of nuclear f acilities licensed
by the Commission 42 U.S.C. A. 5 2018 (West Supp.1993), ,

-i

-10
*
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over the oetermination oi the continued need for nuclear power clant capacity is a

major concern to the State of Minnesota as well as other States, and it is

incumbent on the NRC to directly' address the States' concern.

The -NRC's designation of need and alternatives as Category 1 issues: .

exasperates the - States'' concern' because it wholly disregards the States'

traoitional regulatory role in analyzing the need for generating capacity, a role

recently bolstereo by Congress' mandate to States to implement IRP in' the Energy .

Policv Act of 1992 ("EPAct");8 See 16 U.S.C. A. 9 2601 (West Supp.1.993).

Peocrat law now requires all electnc utilities to emolov (RP ano that all plans or

filings oefore a State regulatory authority must be updated on 'a regular. basis,

mur provide the opportunity for public participation and comment, and must

contain a requirement that the plan be implemented. 16 U.S.C. A. 9 2601 (West
.

Supp.1993). The Minnesota Public Utilities Commission adooted IRP. rules in
,

|

1990,9 15 SR 336. Numerous other States also have promulgated IRP rules.10 ]
Others will follow suit in the wake of the recent federal legislation.

|

1. The NRC's Proposed Treatment Of Need And Alternatives As
Category 1 issues imposes Unnecessary Legal And
Administrative Burdens On The States And Industry.

Significantiv, the NRC's proposal has two broad implications for Stato

determinations of the need for generating capacity in State IRP or similar

croceedings. First, the Commission's generic determinations in this rulemaking

3 Appenaix 1 contains Section 111 of EPAct which amends the PutJhc Utility Requiatorv
chcies Act to encourage investments in . conservation and energy ef ficiency by electric ~

,o
!

utilities througn IRP processes. 16 U S.C.A.' 5 2601 (West Supp.1993).

3. Appendix 2 contains the IRP rules adopted by the Minnesota Pub!ic Utilities Commission.

10. Enc Hirst. Bruce Driver ana Eric Blank, " Integrated Resource Planning: A Model Rule. ' Public
Utilities Fnttnmntly IMaren 15, 1993).

11
u
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may cecome presumotive findings in sucsecuent State iRP or similar croceedings, .

aven : hough the U.S. Supreme Court has conciudeo that state oublic utility

commissions or similar bodies have the authonty t: maKe the decis!on regarding
~

. the need for ' power. Vermont Yankee Nuclear Po'./er Ccro, v. Naturat Resources

Defense Council. Inc., 425 U.S. 519. 550 (1978). Second, States may be forced

to intervene in NRC proceedings at the time of :ndivicual nuclear power plant

relicensing applications if the GEIS' generic determinations regaroing need and

alternatives differ markedly from Stato determinations in State !RP or similar

proceedings. As a result. resoiving key differences cetween State rindings and

prior NRC determinations, cernaos cecaoes c:o at :ne time :: relicensing

appucations, would imoose additional administrative and legal buroens on the

States and industry in State and federal proceedings.

The Commission Chairman's inquiry about feoerai areemption and response

of the Deputy General Counsei. Mr. Malsen, at the NRC's Februarv 19, 1993,
,

briefing illustrates the State of Minnesota's concern:

CH AIRM AN SELIN: Do state agencies sucn as public utility-
commissions lose inetr cottons to co eir review inceoenoontly
or comoletely in either case?

MR. MALSCH: Nothing in NEPA has any affect (sic) at all and
nothing we would do under NEPA can nave any affect (sic) on
the junsdiction of authority-of state ano local agencies to either '

environmental evaluations, issue environmental permits or do
economic evaluations, set rates or make need for quality
determinations. The two coerate in carallel; Our actions can '

have no effect whatsoever on their actions as a legai matter.
So, to the extent that there were comments suggesting that we
were creempting or precluding them f rom doing their --
exercising their own judgment, those comments are misolaced.

Now they do have a oractical effect in me sense that here is 'the
federal covernment sneaking to an issue wnich they must also
speak to. So, what we do may have an influence on wnat they
do, but it certainly has no preclusive effect.

|

12
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NRC Briefing (February '19,1993), Unofficial Transcript at 17-18 (emphasis

added). 'The following exchange between Commissioner Curtis, the Senior Task

Manager, Mr. Cleary, and the Deputy General Counsel at the Commission's

briefing is also illustrative:

COMMISSIONER CURTIS: [1] just don't grasp at this point what
the preemption concern is.

MR. CLEARY: Wel!. I think it's very closely -tied in with our
attempt to make this area a category 1 in the GEIS at this point-
in time.

MR. MALSCH: And that would be now.

COMMISSIONER CURTIS: Category 1 binds the ' f ederal |government, it doesn't bind the state PUC. j

MR. MALSCH: No, but the comment that it has a oractical |

sianificance in terms of the federal covernment has sooken and {
has said, "All plants are needed," has a oractical imoact in then - l

future proceedinas. .|

NRC Briefing (February 19,1993), Unofficial Transcript at 43 -(emphasis added).

While the Commissioner's point may be correct as 'a legal matter, the practical

effect of the NRC's rulemaking is to encroach on State authority over the

determination of need and alternatives. For a State to preserve its traditional

authority it would be required to intervene in NRC proceedings and challenge the !

Commission's generic determinations at the time of individual nuclear ' power plant"

-

relicensing proceedings to convince federal decision makers that the State had

considered more timely and complete information regarding need and alternatives.

The result is still the creation of unnecessary legal and administrative burdens on

the States and industry in State and federal proceedings.

13

, __ - . _ . - , _ . . _ .



- . - -.. . - . - .

. D. THE DRAFT GEIS FALLS FAR SHORT OF FULL ENVIRONMENTAL
DISCLOSURE ~TO THE NRC COMMISSIONERS AND THE PUBLIC AND
FACILITATING PUBLIC PARTICIPATION.

The draf t GEIS f atis f ar. short of full environmental disclosure to the NRC

Commissioners and the oublic and f acilitating public participation. Chiefly, the

draf t GEIS does not provide the NRC Commissioners with an environmental

cisclosure sufficiently detailed to aid in the substantive decisions whether 'to

relicense individual nuclear power olants in light of the environmental

consecuences. 40 C.F.R. 91500.1 (c) (1992) ("The NEPA process is intended to

ielo public of ficials cnake declasons that are caseo on understanding ot

anvironmental consecuences "i Moreover, the oraft GEIS fails to disclose

adequate information to the public regaroing the environmental consequences of

relicensing individual nuclear power plants, and it does not encourage adequate

public participation in the development of t h at .in f o rmation.

40 C.F.R. @ 1500.1 (b) (" Accurate scientific analysis, expert agency decisions,

and nuolic scrutinv are essential to implementing NEPA.") (emphasis addeo).

-A property orafteo statement shoulo compel feoeral agencies to give serious

tveignt to environmental f actors in making oiscretionarv cnosces. Sierra -Club v.

Morton, 510 F.2d 813. 319 (5th Cir.1975); Monroe County Conservation Council-

Voloe, 472 F.2d 693, 697 (2nd Cir.1972). NEPA is, at the very least, "an-v.

environmental ~ full disclosure law,' for agency occision makers and the public.

Monroe County Conservation Council, suora, 472 F.2d at 697. in.that

onnection, the EIS should provide decision makers with an environmental

disclosure sufficientiv detailed to aid in the substantive decision wnether to

proceed with the project in light of its environmental consequences, Trout

Unlimited v. Morton, 509 F.2d 1276,1282 (9th Cir.1974). It should also act as

.

14
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:n invironmentai full dtSciosure tsol cv CroVIGino inc ouolic witn Information on-

ne anvironmental irnoact or tne crocosea crotect as well as encouraging puotic
,

aarticioation in the deveicoment r 'nat information. Trout Uniimited, aup_r_a,- q
,

509 F.2d at 1232. The NRC's Precosea Rule f ails on both accounts.;

';

1. NEPA Reauires Full Environmental Disclosure 'To The NRC
Commissioners And The Public.'

.

. NEPA reautres full enviro'nmental cisclosure to the NRC Cammissioners and.
4

!'

: ;he oublic. 10 C. F R 1500.1 m 1992) ("NEPA oroceaures must insure that
i

(- 2nvuonmental :nicrmation _ cailaote :o nuo ic a f ficiais ana 'mzens bef ore
i

:ccisions are maae ma nerare ictions are taken. ') ~he f.;ratt, GEIS is not

:uificientiv detailed to aiu the '1RC Commissioners and it coes not disclose
:

I adeauate information to me puolic tor three key reasons. First the EIS contains

numerous technical inaccauacies. . Secona. the statement ornits the most completo

I anc timelv inf ormation available regarding need and alternatives. Third, .the

document excludes material infcrmation from States' 6xistina anvironmental'

acncies and critoria :ina States 2nvironmental reviews under ''ittle NEPA"

'SNEPAs") statutes. s a resut. ne NRC anould not acorn tne draf t GE!S'-

analyses in the Commission s environmental regulations f or 'ne environmental,

,

review of applications to renew .20erating licenses for nuclear oower plants 'at
,

'O C.F,R. Part 51 because the EIS contains numerous detects.
1

i. The arait GE!S contains numerous technical inacequacies.
:

*
,

The drait GEIS is not surfic:entiv actatiea to aia the NRC Ccmmissioners ana,

4

j' 't aces not disclose Gaeauate irifctmation to the oublic because the E!S contains

; numerous tecnnical-inaceauacies. As the Minnesota Agencies aemonstrated in
i.

#

j $
1
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their Maren 13,1992, filing, the draft GEIS 'is long on unsupported assumptions ' '

and conclusory statements' and short on empirical data and scientific authorities.
i

l
The State of. Minnesota's energy, environmental-quality. pollution control, natural :

resources, health, ano public safety agencies provided extensive comments on the

draft GEIS' flawed analyses in these key areas: (1) need for generating capacity;

(2) alternatives to relicensing of individual nuclear power plants; (3) human health;

(4) hydrology, terrestrial and aquatic ecology, and land use: (S) solid waste |
|

management; and (6) postulated accidents. " Comments and Recommendations of ,!

l

the Minnesota Agencies" (March 13,1992), pp. 29 67. The Proposed Rule and

draf t GEIS have yet to be revised to provide missing information, lx technical
i

flaws. ano correct unsupported assurnptions citco in the Minnesota Agencies'

previous filing. ;

l
l

b. The EIS omits the most complete and timely information .i

available regarding need and alternatives. |

The draft GEIS is not sufficiently detailed to aid the NRC Commissioners and

it does not disclose acequate information to the public because the EIS. omits-the

most complete and timely information available regarding need and alternatives.

Principally, the statement does not reflect the kev- role that State iRP or similar

proceedings play in generating the most accurate and current data available

regarding need and alternatives at the time of the NRC's environmental review.

' As discussed above, Federal law requires electric utilities to update their IRP filings

at least every five years. 16 U.S.C. A. 92601 (West Supp.1993). This 1
l

continuing process of co!!ccting and analyzing the most current data about j
i

resource planning options, including the cost and availability of alternative energy i

sources, by industry and State regulators will produce information that is more

l

1,

16
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, complete and timely at the time of individual nuclear power plant relicensing

applications than the NRC's. adoption of a GEIS that is an essentially static

document which does not reflect ongoing incustry, regulatory, and technological

changes. As a result, the draft GEIS does not make adequate information available -
i

to the NRC Commissioners and the public to constitute full environmental

disclosure. To the extent that NEPA requires the NRC to consioer alternatives as

part of its environmental review duties, the NRC would be defictent in meeting its
i

^NEPA responsibilities if it adopted an EIS, particularly the draft GEIS, that f ails to

onsider State !RP or similar proceedings, including underlying cata and analysis,

and State determinations in those proceedings,

The draft GEIS excludes material information from existingc.
State environmental policies and standards and States'
environmental reviews under SNEPAs.

i

!
i

The draft Gels is not sufficiently detailed to aid the NRC Commissioners and
.

\
the public because the EIS excludes material information from existing State )
environmental policies and standards and States' environmental reviews under

1SNEPAs. The NRC's draf t GEIS does not reflect existing State environmental j
1

policies and standards, importantly, it may not be possible to consider existing i

State policies and standards as "new and significant" information in a

supplemental site-specific EIS to the extent similar ~ issues were considered and

dismissed in this generic rulemaking. Moreover, the categorization of 102 cut of

104 environmental impacts as Category 1 or 2 issues not subject to further review

except under limited circumstances f ails to take into account critical information

from States' environmental reviews under SNEPAs. To ensure that the NRC's
.

environrnental review process considers such information States would be forced

_

Y
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to. resort to difficult ano cameersome ruiemaking proceaures or the camonstration

at new'and sj nificant inicrmation.g

This result is cicariv enconsistent witn the -CEQ'c regulations governing. the

NRC's compliance vath. '! EPA. Soectiically, the CEQ's regulations' provide that 4

.vnere State laws or locai crainances nave EIS requirements in addition to, but not
4

in conflict with those in NEPA. the NRC is required to cooperate in fulfilling these .

coouirements as well as those of Feaeral laws. 40 C.F.R. s 1506.5 - (1992).

Compliance with this cro'/tsion is virtually imoossible if the NRC's adoption of the ,

Gels in the final rule aces not rettect axisting State environmental noticies and

standaros aopiicaote t: 3acn nuclear power piant, ano there is no viaole

mechanism for sucn ocacies ano stancards to be considered in. the NRC's

environmental review process. !n addition, the NRC's compliance with the CEQ's
.

directive is diminished s:gnificantly to the extent that the Commission imposes

clif ficult rulemaking anc administrative burdens on the States in seeking

consideration of material information from States' environmental reviews under

3NEPAs.

2. NEPA Requires Adecuate Public Participation in The.
Development Of Information Concerning Environmental Impacts.

The dratt GEIS does not encourage adequate puolic participation in the

devotooment of information concerning the environmental consequences of

suostantive decisions to relicense incividual nuclear power plants. The NRC's

heavy reliance on Category 1 ana 2 determinations in the Proposed Rule

aviscerates the States and others' noilities to partictuate meaningfully in the

NhC's environmental review orocess. r the NRC proceeds now to adopt generic

determinations for neeo and alternatives as well as virtually all environmental

13
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c

.

impacts, the States ano the public cannot participate adeouately in ,the -

development of information regarding. environmental impacts at the time of
'

individual _ nuclear power plant relicensing a'pplications without the demonstration

of new and -significant information or resort to difficult and cumbersome .
-

rutemaking procedures.

.

;J

!

1

i

:
:

|

I

!

i
i

J

},

t
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Ill. CONCLUSION ;

While the State of Minnesota acknowledges the NRC staff's efforts to remedy

the States' concerns, serious deficiencies remain. The Proposea Rule and draft

GEIS continue to suffer from multiole errors and inadequacies. Many of these

defects are beyond the explicit scope of the January 1994 NRC staff discussion

paper and the related public heanngs. in the most recent discussion paper, the

NRC staf f set f orth several possible cnar ;es to aodress the States' concerns.

While the NRC staf f'c options f acilitateo aiscussion at the recent cublic hearings,

they are inadequate as presented.

The NRC staff's croposals to address procedural defects in the Proposed Rule

in response to CEQ and EPA comments f ail to advance significantly the merits of

the Proposed Rule unless coupled with substantive modifications. Additional NRC

staf f options to address State concerns over the determination of need and

alternatives to meet that need are simpiv inadeouate and in some cases unclear.

' Adoressing the Concerns of States and Others Regarding the Role of Need for

Generating Capacity, Alternative Energy Sources, Jtility Costs, and Cost-Benefit

jAnalysis in NRC Environmental Reviews for Relicensing Nuclear Power Plants: An

NRC Staf f Discussion Paper ' (January 1994), pp. 7-11.

|

A. THE NRC MUST ADOPT FOUR KEY MODIFICATIONS TO THE PROPOSED '

RULE AND THE DRAFT GEIS TO ADDRESS THE STATE OF MINNESOTA'S
CONCERNS. ;

I
4

if the NRC persists in this ruiemaking, it is imoerative that the Commission
1

adopt all of the following modifications to the Proocsed Rule and the draft GEIS to |

address the State of Minnesota's concerns: 1

1
'
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1. Redesignation Of Need And Alternatives As Category 3
Issues To Be Considered Fully By The NRC in its 1
Environmental Review Of Individual Nuclear Power Plant !

Relicensing Applications.

The NRC must redesignate need and alternatives as Category 3 issues to be

considered fully by the NRC in its environmental review of individual nuclear power

plant reticensing applications. It is unacceptable: to determine need and

*^ 'atives decades in advance of individual license renewal appiications as' !

Category 1 issues. This modification will a:complish three key objectives. First, it

minimizes conflicts between the States' traditional authority over the determination

of the need for additional generating capacity and the NRC's treatment of need

and alternatives for purposes of satisfying its environmental review duties. '

Second, the modification facilitates State and public participation because need

and alternatives would be considered fully during the NRC's environmental review

of individual nuclear power plant relicensing applications. Third, it ensures that

the Commission will be able to consider the most complete and timely information '

available regarding need and alternatives during its environmental review process.

2. Implementation Of An Environmental Review Process
Whereby The NRC Considers To The Maximum Extent
Possible The Record Developed in State IRP Or Similar
Proceedings, including Underlying Data And Analyses, As ,

The Most Complete And Timely information Available
Regarding Need And Alternatives, And The NRC Accords
Substantial Weight To State Determinations in Those '

Proceedings.

In reviewing individual relicensing applications, the NRC must implement an

environmental review process whereby the NRC considers to the maximum extent

possible the record developed in State IRP or similar proceedings, including

underlying data and analyses, as the most complete and timely information

1

!
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t

available'regarding need and alternatives, and the NRC accords substantial weight

to State determinations in those proceedings. According " substantial weight" to '

State determinations means that the NRC must justify.and explain significant

differences between its treatment of need and alternatives for purposes of

environmental review and the State's determination of the need for generating

capacity. This modification to the Proposed Rule .is necessary to secure the
. .

Commission's full consideration of the record developed in State IRP or similar.

procceoings, including underlying data and analyses as the most complete and

timely information available regarding need and alternatives, and to accord -

substantial weight to State determinations in those proceedings. In aodition, the j

modification is needed to reduce duplication with State processes.
'

'

;
.i

'l
The modification of the Proposed Rule in the above manner is essential to the

NRC's compliance with the Council on Environmental Quality's ("CEQ")

requirement that federal agencies cooperate with State agencies to the fullest4

extent possible to reduce duplication between NEPA and State and-local

requirements. 40 C.F,R. s 1506.2(b) (1992). Reduction of duplication' with State

requirements will be achieved if the NRC uses the record developed in State IRP or

similar proceedings, including the underlying data and analyses, and State I

determinations in those proceedings to the maximum possible extent as the

reference point for its own analysis at the time of individual nuclear power plant:

relicensing applications. See Citizens Environmental Council' v. Voloe,

487 F.2d 845, 854 (8th Cir.1973), cert. denied 416 U.S. 936 (19741-(holding

that federal agency did not abdicate a significant part of its responsibility to a '

State ager.cy sinco it did not " rubber stamp" or adopt an unaltered or incompletely

reviewed EIS).
,

22
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Moreover, this mooification is reauired to ensure 'the Commission's

compliance with the CEQ's directive to reduce paperwork, 40 C.F.R..s 1500.4 (k)

(1992) (" Agencies shall reduce excessive paperwork' by f elliminatina

duplication with State and local orocedures " (emphasis added)) and the federal

Paper' work Reduction Act's mandate to minimize the Federal paperwork burden,

44 U.S.C. A. 5 3501 et seo (West Supp.1993) (The purpose of this'(lawj is "(1) to

minimize the Federal paperwork burden for State and local governments .;

(2) to minimize the cost to the Federal Government of collecting, maintaining,

using, and disseminating inf ormation: (3) to maximize the usefulness of

information collected, maintained, and disseminated by the Federal Government
|

"). This change reduces unnecessary paperwork and minimizes ~ costs to the

Federal Government, States and industry, it also fosters the usefulness of the

information collected because it will no longer.be necessary for the. NRC _to

reconcile generic Category 1 or 2 determinations with the record developed in

State IRP or similar proceedings, including data and analyses, and State

determinations in those proceedings to the extent such determinations differ

significantly. As a result. the NRC's environmental review will be streamlined in a

way that reduces duplication with State processes and strengthens the decision

making process. Se.e 40 C.F.R. s 1500.1 (1992) ("NEPA's purpose is not to

generate paperwork-even excellent paperwork-but to foster excellent action.").

23
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,

1 inclusion- Of: An Explicit Statement in The Text Of The
Proposea Pule itseif That The Rule in No 'Way Preemots
State Jurisdiction Over The Oetermination Of The ,

Continueo Need For Nuclear Power Plant Capacity And
That The NRC's Consideration Of Neen And Alternatives is.

-

Oniv Intended To Fulfill The Commission's Environmentai
Review Duties.

i

he NRC must include an exoticit statement in :ne text at theirocosed Rule

:tself that the rule in no way preemots State jurisaiction over the Cetermination.ot

the ;cntinuco neea ror nucicar oower olant c a o acity ana mat the NRC's

:onsiceration at neec ano alternatives a oniv intenced to fu:fii! 're Commission's ]

environmental review outies. Nhile tne State or Minnesota acxno :eages the NRC

atarf's recent efforts to address inis concern. the Cammission statf's prooosal to

incluae an explanation in the Federai Register Notice is not sufficient. " Addressing

the Cancerns of States and Others Regarding the Role of Neeo for Generating j
.1

Cacacity, Alternative Energy Sources, Utility Costs, and Cost-Benetit Analysis in

NRC Environmental Reviews for Relicensing Nuclear Dower P! ants: An NRC Staff

Ciscussion Paper ' Januarv ? 994L o. ' Such a statement must ce includec'in -)
.

me ext or the tinal ru:e itself to ensure that there is no amoiguity 2:out tne extent- i

!

;i tre NRC's authontv.

the NRC aaoats the Procosea Rule, the NRC must amenc '': C.F.R. 3 51.1

i 992) to read: .i

'hese regulations ao not creemot a State's gnt and
responsioility to determine neca for continued nuclear oower

generation casea on non-saretv considerations inctuaing :ts own-
State and local environmental reviews.

24
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In addition, the NRC must aod the following provision to the Proposed Rule:.

The supplemental report must contain the State's decision on
the need for that applicant's nuclear power generation. Where
the State has found no need for continuing power generation by
the . applicant plant, the findings documented in Table B-1 of4

Appendix B of Subpart A of this part no longer oemonstrate that
renewal of the applicant's . operating license will have accrued
benefits that outweigh the economic, environmental and social

.

cost of license renewal. ~

This provision could be placed in proposed s 51.53(c) as 'a new provision'"(5)" or.

as part of "f 4)."

.

4. Revision Of The Draf t GEIS To Address The Numerous
Technical Inadequacies Cited in The Minnesota Agencies'
March 13,1992, Filing.

1

!

The NRC must revise the draft GEIS to address the numerous technical l
.. !

inadequacies cited in the Minnesota Agencies' March 13,1992, filing. The ' NRC's

Proposed Rule wrongly assumes gradual and predictable change for factors

thrcughout the draft GEIS. The Proposed ~ Rule adopts many conclusions that are
|

too general or poorly supported to apply to individual n'uclear power plant !

relicensing decisions. In 1992, the Minnesota Agencies provided thirty-eight (38)-

pages of specific comments and recommendations on tecnnical inadequacies of

the Proposed Rule. These specific comments have yet to be addressed by the-

Commission.

It is vitally important that technical errors'and omissions already recognized

be corrected at this time. Failure to correct these technical inadequacies would
~

undermine required environmental disclosure to the NRC Commissioners and the

public. Failure to do so may preclude raising them later since they might not -

25
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constitute Snew" information. Alternatively, it would require the administrative

burden and expense of petitioning for a new rulemaking or- rule waiver at that

tim'e. This would undermine public and State participation. Importantly, failure'to

address the numerous technical inadequacies unfairly shifts the burden of ensuring

the Proposed Rule's completeness and accuracy from the NRC to the States and
,

industry.

.

in summary, each of the modifications to the Proposed Rule discussed above ' I

is necessary but not sufficient to address the State of Minnesota's concerns. All
,

are reauirea.

1

;

'1

1

I

!

|

'

,
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APPENDIX 1
~

ENERGY POLICY ACT OF 1992 ("EPAct")
1RP PROVISIONS

SEC.111. ENCOURAGEMENT OF INVESTMENTS IN CONSERVATION AND
ENERGY EFFICIENCY BY ELECTRIC UTILITIES.

(a) AMENDMENT TO THE PUBLIC UTILITY REGULATORY POLICIES |
R|ACT.--The Public Utility Regulatory Policies Act of 1978 (P.L. 95-617;

92 Stat. 3117; 16 U.S.C. 2601 and following) is amended by adding the following

at the end of section 111td): )

'(7) INTEGRATED RESOURCE PLANNING.--Each electric utility shall
. i

employ integrated resource planning. All plans or filings before a State

regulatory authority to meet the reauirements of this paragraph must'be

updated on a regular basis, must provide the opportunity for public-

participation and comment, and contain a requirement that the plan be

implemented.

"(8) INVESTMENTS IN C O NSERV ATIO N AND DEM AND

M ANAGEMENT.--The rates allowed to be charged by a State regulated I

electric utility shall be such that the utility's investment in 'and expenditures

for energy conservation, energy efficiency resources, and other demand side

management measures are at least as profitable, giving appropriate

consideration to income lost from reduced sales due to investments in and

expenditures for conservation and efficiency, as its investments in and

expenditures for the construction of new generation, transmission, and

distributio n . equipment. Such energy conservation. energy efficiency .

!

1
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resources .and other demanc dido management measLres snali b'e

3cproonateiv munitorca ana eva,uatec.

ENERGY E' FIC!ENCY !NVESTMENTS IN POWEF GENERATION''' ( 9 ) F-

^ ND SUPPLY --The rates enargec by any eiectnc utility snail be such that the

utility is - encouragea to make nvestments in. ' and expencitures for, all

:ost-effective improvements in the energy efficiency of power generation,
,

transmission and distnaution, a considenng regulatory chanaes to-achieve

:he objectives of this paragraoh, State regulatory autnorities and

nonregulatea electric miities inall consicer tne disincent ves caused by

2 xisting r a tomaking r:clicies, 'na practices. ana consider 'contives that

.vould encourage cetter maintenance, ana :nvestment in more efficient power i

generation, transmission ano distnbution eculament. ' l

l

Ib) PROTECTION FOR SMALL BUSINESS.- The Public U::!ity Regulatory j
|

Policies Act of 1978 (P.L. 35-617; 92 Stat. 3117: 16.U.S.C. 2601 and following)

is ' amended bv snserting the f ollo wing new paragraoh :i t the end of j.

1
;uosection 111(c): I

l

13) if a State regulatorv authority matements a stancard estabiished

cy subsection tdl(7) or t3), sucn authority snail--

'( A) :onsider the imoact that :molementation c: sucn standard

.vould have on small businesses engaged :n the desicn. sale, supply,
;

)
installation or servicing ci energy conservation, energy efficiency or . j

q

other demana cico management measures. and

18) implement sucn standarc so as t'o assure trat utility actions

.vould not provide sucn utilities vnth unf air comoetittve advantages

over sucn small businesses. '

,

N
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d

.

EFFECTIVE DATE.-Section 112(b) of suen Act is amenoeo by inserting.c)

''(cr after the enactment of the Comorenensive National Energy Policy Act in the

case of standaros under paragraons U),18), and (9) of section lilld)" after ''_Act"

in teth places such word appears in paragraphs (1) and (2).

;d) DEFINITIONS.--Section 3 of such' 'Act is amended by _ adding the
,

following new caragraphs at the end thereof:

"(19) .The term ' integrated resource planning' means,-in the case of an
.

electnc utility, a planning and selection process for new energy resources

: hat evaluates the full range of alternatives, including new generating-

sacacity, cower ourchases. energy conservation and ef ficiencv. cogeneration

and district heating and cooling applications, and renewable energy resources-
,

in order to provide adequate and reliable service to its electnc customers at

the lowest system cost. The process shall take into account necessary

features f or system operation, su'ch as diversity, reliability, dispatchability,

and other f actors of risk: shall take into account the ability to verify energy

savings achieved througn energy conservation and efficiency' and the

orojectea durability of such savings measured over time: and shall treat

demand and supply resources on a consistent and integrated basis.

'[20) The term ' system cost' means all direct and cuantifiable net
4

;osts for an energy resource over its available life, including the. cost of-

oroduction, distribution, transportation, utilization, waste management, and

environmental compliance.

'(21) The term ' demand side management' includes load management

techniques. '

:

.

3
:
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l
1

|:

-(3) REPORT..-Not later than'2 years after the date of the enactment of this
;

Act, the Secretary shall transmit a report to the President and to the Congress I
1

containing-- l
(1) a survey of all State laws, regulations, practices, and policies ;

i

under which State regulatory authorities implement the provisions.of 1

paragraphs (7), (8), and (9) of section 111(d) of the Public Utility Regulatory

Policies Act of 1978;

(2) an evaluation by the Secretary of whether and to what extent,

integrated resource planning is likely to resuit in--

( A) higher or lower electricity costs to an electric ' utility's
1

ultimate consumers or to classes or groups of such consumers; )
1

(B) enhanced or reduced reliability of electric service; and,

(C) increased or decreased dependence on particular energy i

resources; and

l
'

(3) a survey of practices and policies under which electric

cooperatives prepare integrated resource plans, submit such plans to the

Rural Electrification Administration and the extent to which such integrated

resource planning is reflected in rates charged to customers.

The report shall include an analysis prepared in conjunction with the Federal Trade

Commission, of the competitive impact of implementation of energy conservation,
,

energy efficiency, and other demand sido management programs by utilities on.

small businesses engaged in the design, sale, supply, installation, or servicing of

similar energy conservation, energy efficiency, or other demand sido management.

measures and whether any unfair, deceptive, or predatory acts exist, or are likely

to exist, from implementation of such programs.

.

4
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APPENDIX 2
;

MINNESOTA PUBLIC UTILITIES COMMISSION
1RP RULES

7843.0300 FILING REQUIREMENTS AND PROCEDURES.

Subpart 1. Proceaural rules. Exccot as otherwise shown in parts 7843.0100

to 7843.0600, the proceaures orescribec bv parts 7330.0100 to 7330.4400 apply

to resource plan filings.

Subo. 2. Filing date. loginning Julv ! 1991. and July l . 1992, and .every

wo years atterwara. ;n necir c uhtv snail 1:uomit a crocosea resource pian

^:overing the f orecast acocd. ~he commission cnall designate oy order those

attlities wno shall make meir mitial filings in 1991 and those wno shall make their

initial filings in 1992. 'n acciding between the years for a given utility, the

commission shall consiact tne size of the utility ana'its likely need for additional

resources, including large energy f acilities, defined in Minnesota Statutes,

ucction 2168.2421, cuudivision 2, and maior utility f acilities.

Subp.3. Completeness of filing. ~he resource plan filing must contain the

nrormation reauired ' v :stt 7343.0400, uniess an exemotion has ucen granteac

jncer suopart 4 J the commission aetermines cerore Scotember 1 of the filing ,

/ car that the filed information is incomotete or unctear, d may order the utility to

augment or clarify the niina.

This subpart does not hmit the nqnt of crocess carticipants to suumit

:ntormation requests under succart 8.

Subp.4. Exemotions from' data reauirements. 3efore suomitting a proposea -

ecource plan, :he unhty rnav oc exempted from a data requirement or

aarts 7834.0100 to 7343.0600 if the utilitv (1) suomits a written reauest for an
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>xemction from coccifica rules una i2) snows :nat the cata e cuirement as -

;nnecessarv or may ce satished by suomitting anoiner document. - request for

axemotion must be tiled at least 90 davs oefore the resource ; tan is cue.

nterested persons or carties may suomit comments on the recuest : thin 30 days

Ji -'e cate the reouest is filed. As soon as practicable, the commission shall

| rovice a written response to the recuest and include the reasons icr is decision.

Eubo. 5. Copies of filings. A covered utility shall submit ~ 5 aopies of its

-oscurce plan filing to the comrnission. The commission may recuest up to ten.

idc:t'ana! copies of comoined and common filings. A utility snan also provide

:ac:es to the Minnesota Decartment or ;ublic Service. :ne Resiaermal and Small-s

usiness Utilities Division of the Office of the Attorney General, me Minnesota
|

Invironmental Quality Boara and memoor agerwies, and other mterested persons

or carties who recuest copies. A utility uhall maintain a distribution iist. The list

must include the names ana addresses of the persons or organeations receiving

:co:es and the numoer of copies provided. A utility is not tequirca to distribute
|

more : nan 100 cooles. However, a utility shaji honor reasonat:e requests for
|

.:oc.es of the nontecnnical summarv iaentified in cart 7843.0400, auccart 4
|

:uop. 6. Changes to iilings. .siter tne resource clan itiing is s amitted, each'

: age at a cnange er correction to a previousiv filed page anust be marked with the

vara REVISED" ana with the date the revision was maae. The.'. :ity shall send
.

:o cersons receiving copies of the resource plan filing a like numcer of copies of

.:nangeo or corrected nages.

Subo. 7 Intervention. Interestea corsons may become, at ~av petition .to

. accame parties under parts 7830.0100 to 7330.4400. 'He Minnesota
i

Jecartment of Public Service. the Residential and Small Business Mities Division

l

l

4
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af the Office __ of the Attorney General, ano the Minnesota Environmental. Quality

Board may petition as of right in a resource cian proceeding,

' Petition as of right" means a petition for intervention that ' confers party

status upon the petitioner without formal approval from either the commission or

an administrative law judge.

The deadline for intervention is Novemcer 1 of the year the utility's proposed

resource plan is filed. The commission 'ow late intervention, upon good -

cause.

Subp.8. Information requests. The parties shall comply with reasonable

reauests f or information by the commission, other pa' w. ano other interested

persons. A copy of'an information request must ce r ad to the commission

and to known parties. Parties shall reply to information requests within ten days

of receipt, unless this would place an extreme hardship upon the replying party.

At least one copy of information provided to a party or other interested person -

must be filed with the commission. The replying part' 1st also provide a copy of

the information to any other party or interested perso i upon request. Disputes

regarding information requests may be taken to the commission or,. if a contested
,

case proceeding has been ordered, to the assigneo aoministrative law judge

Subp.9. Uncontested proceeding. The commission shall conduct the '

resource planning process as an uncontested proceeding, unless a contested case-

proceeding is required by statute or constitutional rignt.

' Uncontested proceeding" means a crocesding before the commission that

has not been referred to the Office of Administrative Hearings for proceedings' 1

under Minnesota Statutes, sections 14.57 to 14.62.

|: Subp.13. Written comments. Parties ano other interested persons have
!

! - until NovemDer 1 of the filing year to review and comment upon the resource plan
!

!

3
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,

filings. he comments may inciuoc croposed alternative resource plans described -

in subpart 11.

Subo 11. Proposed alternative resource plans. Parties and other interested

persons may express support for the proposed resource plan filed by a utility.

Alternattvely, parties and other interested persons may file proposed resource N

plans different from the plan proposed by the utility. 'Nhen a plan differs from that-

submitted by the utility, the plan must be accompanied by a narrative and

quantitative discussion of why the proposed cnanges would be in the public

interest, consiocring the tactors listed in part 7843.0500, subpart 3.

Suco.12. Response comment period. Parties and other interested persons
,

may file responses to the comments and to the proposed alternative resource

plans of other parties or interested persons from November 1 to December 31 of

the filing year.

Subo.13. Official service list. The commission shall maintain an official

service Hst for a resource plan proceeding. The preparer of -a filing shall serve

copies en persons on the official service list at the time of service, except as

provideo in suboart 8.
,

Statutory Authority: MS s 2168.03: 2168.08, 2168.09; 2168.13: 2168.16;

2168.24; 2168.33; 216C.05

History: 15 SR 336

7843.0400 CONTENTS OF RESOURCE PLAN FILINGS.

Subpart 1. Advance forecasts. A utility shall include'in the filing identified in

subpart 2 its most recent annual submission to the Minnesota Department of

Public Service ano the Minnesota Environmental Quality Board under Minnesota

Statutes, sections -116C.54 ano 216.17,' and parts 7610.0100 to 7610.0600.

4

, ... _ . _ _



- . . , . . . -

Y' ,

o

:r
I: ,

,

Subp. 2. Resource utan. A utuity snatt file a proooseo clan for. meeting the

service needs of its customers over Inc forecast cerico. ~he plan must show the
!

resource options the utnity celieves it mignt use to meet those needs. The plan

must also spectfy now me implementation and use of those resource options

would vary with changes in supply and demand circumstances. The utility is only

recuired to identify a resource option generically, unless a commitment to a -

coccific resource exists at the time of the filing. The utility shall also discuss plans
'1

to reduce existing resources througn sales, leases, deratings, or retirements. .!

"Derating" means a temporarv or oermanent reduction in tho'exoccted power

autout of a generating tac:lity, g
q

Subp.3. Supporting information. A utility shall inciuce in its resource plan. -|
filing information supporting selection of the proposed resource plan.

A. \Nhen a utility's existing resources are inadequate -to meet the
)

'
orojectea level of serytce necas, 'ho supporting information must contain a

comolete list of resource options considered for addition to the existing resources.

At a minimum, the list must include new generating facilities of various types and:

Jizes and with various ruel types. cogeneration, new transmission f acilities of'

earious types and crzes, upgracing of existing generation and transmission

equipment, fife extensions of existing generatlonL and transmission equipment.

ioaa-control equipment, utility-sponsored conversation crograms, p'urchases from

nonutilities, and purcnases from other utilities. The1 utility may seek additional-

inout from tne commission regarcing the resource actions to be included in: the -

list. For a resource _ option that could meet a significant part of the nced identified-

dv tne forecast, the succorting information must meruae a general evaluation of

the option, including its availabilitv, reliability, cost, socioeconomic effects,''and

anvironmental ef f ects.
,

, . . _ , . _ _ _ - . - . -
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|

B. The supporting information must include destnotions or the overall

arocess and of the analytical technicues used bv ine utility to create its croposco

- resource olan from the avaliabic options.

|

L C. The supporting inf ormation must include an action ' plan, a.
i

h descriotion of the activities the utility intenas to undertake to develop or obtain
!-
I

j noncurrent resources identifica in its crocoseo plan. The action plan must cover a
is

|. five-vear period beginning with the filing date. ~he action plan rnust include a
-

:

1. Scheaule of key activ! ties, incluaing construction and requiatory tilings,
i

D. For the crocoseo resource plan as a whoto. "he supporting

|| ntormation must :nclude a narrative and cuantitative discussion ct why the pian
i

would be in the cuche interest, considering the tactors listoa in cart 7843.0500,

subpart 3.
,

L
'

; Subp.4. Nontechnical summary. A utility snail include in its resource plan
i

| filing a nontechnical summary, not exceeding 25 pages in length and describing
;-

| '. the utility's resource needs, the resource plan created by the unlity to meet those
i

j necas, the process and analytical techniaues used to create the plan, activities

f'- reautred over the next five years to implement the plan, ano the ukely effect of
:

[ plan implementation on electric rates and bills.

j. Subo.5. Combined and common filings. Utilities mav combine their
;

j individual filings into a single larger filing, as long as the action does not lead to a

!oss of information. |nformation common to two or more of the utikties need only -
f-

: be submitted once. as long as the filing cleartv snows the utilities to which' the-
!

| information applies.
:

Statutory Authonty: MS s 2168.03: 2168.08, 216B;09; 2168.13; 2168.16:

[ 2168.2.4: 2168.33; 216C.05
1

{ History: 15 SR 336
i

-

i
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7843.0500 COMMISSION REVIEW OF RESOURCE PLANS.

Subpart 1. Decision. Based upon the recora, which is the infarmation filed-

with the commission in the resource plan proceeding of a utility, including

responses to inf ormation requests, the commission shall issue a decision

consisting of findings of f act and conclusions on the utility's proposed resource

plan and the alternative resource plans. If the commission determines there is ,

insufficient information upon which to issue findings and conclusions, it may delay

issuing its decision to permit production of the desired type and level'of

information.
|

Subo.2. Preferred plan. If the commission concludes that a set of resource

options would be optimal, considering the desirable attnbutes listed in subpart 3, it

may identify that set of resource options as a preferred resource plan. A preferred

resource plan need not have been specifically proposed or advocated by the utility,

an intervening party, or other interested person.

Subo.3. Factors to consider. In issuing its findings of fact and conclusions,

the commission shall consider the characteristics of the available resource options

and of the proposed plan as a whole. Resource options and resource plans must
ibe evaluated on their ability to:

A. maintain or improve the adequacy and reliability of utility service;.

B. keep the customers' bills and the utility's rates as low as

practicable, given regulatory and other constraints:

C. minimize adverse socioeconomic effects and adverse effects upon

the environment:

D. enhance the utility's ability to respond to changes in tre financial,

social, and technological f actors affecting its operations; and

7
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3. .mit the risk of UCVerse effects On the utilitV and its customers from

"nanciai, sociai, and technological f actors that tne utility cannot controt.

S u o p . -- issues reauiring further consideration, in its decision, the |

aammission may direct the utility to provide in its next resource plan filing a
i

aiscussion or soecified issues. The issues may include those not totally resolved '

1 the current proceeding and those for which tne state of knowledge is changing,

tubstantially cetween resource olan filings.

Subp. 6. Changed circumstances affecting resource plans. The utility shall-

atorm tne commission and other earties to the tast resource otan oroceccing of

:nangea circumstances that may significantly inf|uence tne selection of resource

alans. Upon receiving notice of cnangea circumstances, the commission snatl.

;onsider wnetner aaditional administrative proceedings are necessary before the.

Jtility's next regularly scheduled resource plan croceeding.

Subp.6. Authority of other agencies. |ssuance of a resource plan decision

Jy the commission does not limit the statutory authority of other agencies'in their

regulatory resoonsibilities.,

Statutory Authority: MS s 2168.03: 2168.08, 2168.09; 2168.13: 2168.16:

2168.24; 216B.33; 216C.05
:

History: 15 SR 336

7843.0600 RELATIONSHIP TO OTHER COMMISSION PROCESSES.
,

Subp.' Other proceedings begun before plan proceeding completed. The

;ommission snail not use the resource planning. process as a reason to celay1
. ,

,

Jnduiv the completion of a proceeding begun uncer other law.

Subp,2. Resource plan findings of fact and conclusions. The findings of

' i- act and conclusions from the commission s decision in a resource pian procecaing -
,

may c' -officiallv. noticed or introduced into evidence in related commission
_

3
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araceeaings,. incluaing, r axamaic. ate reviews, conservation improvement

arogram appeals, accreciat;cn certifications, security issuances. croperty transfer
i

requests, cogeneration anc small cower oroauction filings, and certificate of neea
!

cases. in those proccecmgs the comr"!ssion's resource plan decision constitutes 1

prima f acie evidence at e f acts statec in the cecision. This subpart does .not
,

,

prevent an interestea person f rom suomitting substantial evidence to rebut the

findings ana conclusions ;r another proceeding. )
|

Subo.3. Construction of major utility f acilities. A utility submitting a
'

1

oroposea resource plan : exempt from the reauirements ot other rules covering-

aonstruction of major c .t e f acihties and acopted unaer Minnesota Statutes,

''

:ection 2168.24. 's exemption does not constitute a waiver of 'the

commission's right to review the prudence of the construction or planning in later
,

resource plan and general rate case proceedings.

Subp.4 Exemption from resource plan filing requirements when certificate

of need proceedings are initiated. The commission shall grant an exeminion from

the filing recuirements c parts 7843.0100 to 7843.0600 if the coriditions in

:tems A to E are met:

%. The utstit. lans to sucmit a certificate of need aoptication.uncer

Niinnesota Statutes, sect: n 2168.243.

3. The utthty suomits a written reauest for an exemotion that indicates

the utility's intent to acci'. for a certificate of need, the size and type of facility for

wnich certification whi be sought, the crojected application date, and the utility's

willingness to suomit an ne .information reauired by part 7843.0400 subparts 1 -

to 4, with the certiticate c need application. The reauest must be filed b. Acril 1

of the filing year anc r ' east 90 davs before the crotected filing date for the

certificate of neea aoolicat:on.

.
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C. The utility agrees that, if the exemption is granteo and it' fails to
Isubmit the certificate of neeo application by the projected applicat'on date, it willi i

|

suomit either the certificate of need application or a resource plan Sing within 60 i

days of the projected application date or by July 1, whichever is later.

D. The commission determines that the utility's filings in -the

anticipated certificate of need proceeding will provide the information needed to-
:

issue a decision and select a preferred resource plan under part 7843.0500. In .|

deciding whether the certificate of need filings will provide the necessary

information, the commission shall consider factors such as the size and type of

f acility for which the certificate of need is sought.
..

E. The commission determines that the exernption will f oster

ladministrative ef ficiency, considering:
,

'

(1) the extent and consequences of any delay in the receipt of

information that will result from the exemption; and

(2) the likelihood and extent of administrative cost savings that

may result from the exemption.

Statutory Authority: MS s 2168.03; 2168.08, 2168.09; 2165.13; 2168.16;

2168.24; 2168.33; 216C.05

History: 15 SR 336 |
|
|

i
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