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XECUTIVE SUMMARY

Jackground

The State or Minnesota sutmits these comments and recommendations in
2sponse 1o the Nuciear Hegulatory Commussion ¢ ( NRC" or Commission letter
ot January 11, 1284 awviting States to participate mn regional meetngs addressing

he NRC's Proposed Rule to establisn new raguirements ior the environmental

2view at applicatons Jorenew aperating hcenses [ar nuclear nower plants. fha
JMMISSION W80 nwited States (0 file supseguent writlten comments on idaren <
394, jegarding nose Mmeetings and the racent MRC staff discussion saper.

Addressing the Concerns of States and Others Regaraing the Role of Need for
Jenerating Capacity ~lternative Eneray Sources. Utility Costs, and Cost-Benetit
\natysis in NRC Enwirenmental Reviews for Helicensing Muciear Power Plants: 4n

MRC Statf Discussion “aper (January 1294)

"he NRC start 1niscussion paper reflects the statt's assessment o1 NRC
.- " - G m iy - ISR < SR y - FVED N N ]
agotiations with 3 Latinci 1 Enviranmental Luality 4 ing the Jnineg

- o

-lates tavironmenta: Frotection Agency (“ERPA") reQarging the Proposed Rule
Jpstruction or suplic and State participation under the MNatienal Environmental
‘alicy Act ("NERA LGS0 summarizes concerns expressea by the State of
Viinnesota ang other States. The discussion paper conciudes with various options
vnicn were discussea oy the NRC statf ana various States at 2 public nearings.
The State of Minnesota oarticipated in the Fabruary 5. 19294, hearing At

losemont, lllinois.

“he State or Minnesota would preter the NRC withdraw its Proposed Ruie
ing associated GEIS, and close s four-vear old proceeding. The NRC's proposai

utters from muiticla wrrors ang inagequacies. .antrary 1o the NRC':s stated
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ntent, 1t creates the specter of unnecessary legal ana administrative burdens on
the States and industry as weil as dupfication with State procedures. By the
NRC's own analysis, it fails to provide significant cast savings, and those small

savings are being overwhelmed by the continuing costs of this proceeding.

CEQ/EPA Comments

)
3
|
]
l

The State of Minnesota remains concerned that the Proposed Rule still

obstructs public participation and encroaches on State authority. Changes

l nroposed in response to the CEQ's and EPA’s comments do not in themseives

% significantly allow discussion of 15sués at the time a license ranewal apphication 1s

! filed, The Proposed Rule still would make generic conclusions for most
|

i controversial aspects of the EIS ahead of time (even decades =arly) for all 109
I

commercial nuclear power reactors eligible for license extension,

A site-specific EIS only addresses 1ssues not previousiy ‘resolved" by the
Proposed Rule and associated GEIS. Only 2 of the 104 environmental impacts are
clearly identified as not resolved under the Proposed Rule. Proposed conclusions
are final for 80 issues and for another 22 except under special circumstances.
Once generic determinations are made (i.e., now) those 1ssues cannot be reopened
' later without overcoming difficuit and cumbersome rulemaking procedures or
| demonstration of new and significant information. This impermissibly shifts the

NRC’s burden of environmental disciosure to the States and the public,
I

Federal Encroachment

The Proposed Rule encroaches on the States traditional authority over the

d1etermination of the need for generating capacity and alternatives avaiiable to
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meet that need. Designation of neeac and alternatives as Category ' 'ssues wholly

digregards the States’ traditional role,

Thig has two broad implications. First, the Commission's generic
determinativns in this rulemaking mav become presumptive findings in subsequent
State integrated resource planning ("'=P") or similar oroceedings. The NRC’s staff
acknowieaged this practical effect in thewr briefing of the NRC Commissioners on
February 19, 1983. Second, Statzs may be forced to intervene in the NRC
proceedings at the tme of ndividual ~“uclear power plant relicensing applications if
the CTiS's genenc determinations razarding need ana alternatives aiffer from State
RP or similar proceedings., Resolving xey differences between State nindings and
prior NRC determinations, perhaps sven decades oid at the tme of relicensing
application, would impose additional administrative and legal burdens on the

States and industry in federal and State proceedings.
Inadequate Disclosure

The Proposal Rule also falls far short of full environmental disclosure to the
NRC CTommissioners and the public. The Nationai Environmental Policy Act
{("NEPA") requires full environmenta disclosure to both the NRC Commissioners
and 17 the public. The Proposed Rule fails to provide required information in three
critical ways. Each technical inadeauacy identifiead in the State ot Minnesota's
previous filing indicates incomplete = unavailable nformation, Failure to rely on
State IRP or similar proceedings neglects the most timely and complets information
avallable regarding need and alternatvaes. Information from States environmental
reviews under Stata’'s “little NEPAs and other States' existing environmental
policies and standards cre excluded. n addition 1o tull disclosure ¢f enviranmental

information to the public, NEPA raquires adeauate public participation in the

Vi




o development of the information itseif. The Proposed Rule fails 1o encourage

adequate puplic input tc the NRC's environmental review process.

Recommendations

If the NRC persists in this rulemaking the Commssion must adopt all of the
following moaifications to the Proposed Rule and the draft GEIS to address the

State of Minnesota’'s concerns:

B e s il S B o, e B N sl e

Redesignation of need and alternatives as Category 3 issues to be

i‘ consigered fully by the NRC in 115 environmental review of individual

nuciear power plant relicensing apphcations; and

Impiementation of an environmental review process whereby the

NRC considers to the maximum extent possible the record developed

in State IRP or similar proceedings, including underlying data and

M —

analvsis, as the most complete and timely information available
regarding need and alternatives, and the NRC accords substantial

‘ weignt to State determinations in these proceedings; and

Inclusion of an explicit statement in the text of the Proposed Rule
itself that the ru'e in no way preempts State jurisdiction over the

determination ot the continued need for nuclear power plant

B e N f—

capacity and that the NRC's consideration of need and alternatives

] is only intended to fulfill the NRC's environmental review duties; and

Revision of the draft GEIS 1o address the numerous technical

nadgequacies cited in the Minnesota Agencres’ March 13, 1992,

filing.
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filing provided thirty-eight (38) pages of specific comments and recommendations

regarding numerous techmeal inadequacies of the araft GEIS. The Commission

has vet to address these 1ecnnical inadequacies.

The State of Minnesota continues to object to the Proposed Rule and the
draft GEIS on two fundamental grounds. The Proposed Rule encroaches on the
States traditional authority aver the determination of the need for generating
capacity. Furthermore, the draft GEIS falls far short of full environmental
disclosure to the NRC Commissioners and the public. The State of Minnesota
offers four key recommendations to aadress the most serious pitfalls of the
Proposed Rule. Each procosed modification is necessary but not sufficient to

address the State of Minnesota's concerns. All are required.

tas
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. LEGAL ARGUMENT

A, THE STATE OF MINNESOTA RENEWS ITS OBJECTION TO THE NRC'S
RULEMAKING ON THE ENVIRONMENTAL REVIEW FOR RENEWAL OF
NUCLEAR POWER PLANT OPERATING LICENSES.

The State of Minnesota renews its objection to the NRC's rulemaking to
. imend (ts environmental regulations, 10 C.F.R, Part 81, which would establish
{ new reaquirements for the environmental review of applicatiens to renew operating
censes tor nuciear power plants and the draft GEIS that contains the analyses

wnicn the NRC proposes to adopt in Part 51,

1 The State of Minnesota Objects To The Proposed Rule And The
Draft GEIS On Two Fundamental Grounds.

The State of Minnesota objects to the Proposed Rule and the araft GEIS on

. twa tundamental grounds:

* The Proposed Rule encroaches on the States traditional
authority over the determination of the need for generating
capacity; and

.

The dratt GEIS falls far short of full environmental disclosure to
the NRC Commissioners and the public.

At the heart of the State of Minnesota’'s concerns ia the NRC's extensive reliance
on generie determinations that toreclose meaningtul State and public input, In this
rulemaking, the NRC proposes to predetermine that every one of the nation's

nuclear power plants (s needed without obtaining adequate .nput fram the States
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ana vithout regard fo the record deveiopec o States ntegrated resource glanning
IRPTY Lo mimvlar proceedings, ngiuding UNSEMMING 2318 ana anaivses. and State
Jeterminations 0 those proceedings. ~he “roposea Sule’s ciassification of need
ang 2iternatives as Category | determinations ' means that these issues of critical
mpertance (¢ the States would pot be consigered further at the tme of individual
nuciear power plant relicensing applicatens.  $8 Fed. Reg, 47.018, 47,029
(18817}, Onlv the designation of neea ang alternatives as Category 3 'ssUes<
wvouwid affora these issues the ievel of zcrunny that thev deserve auring license
rengwal. 1 agdition. the Proposed Rule's classitication of wirtually 4i (102 of 104)
Avironmental Mmpacts wentified in 1he argrt 2213 23 Category | determinations or
Satsgory 2 impactsY | would not be SUBlect o Tuitner consideration with few
ixceotions.,  d. at 47,017 "By assessing ana cadifving certain potential
2nvironmental iMpacts on a generic basis, No need exists to address these Impacts
for 2acn future tcense renewal.” !, 47, 030-47 038. ‘Jany of these environmental
mpacts snould be designated as Category - ssues cec3use they also deserve to
Je censidered Tully at the ume of indiviaual nuciear cower giant relcensing

Fppucations in lignt of matenal nicrmation rom State proct eaings,

“he NRC's misplaced refiance on Category | ang 2 determinanons. inciuding
the ciassification of need and aiternatives 3s Category 1 issues and virtually afl
anvironmental impacts as Category ' or I issues, '8 inconsistent with the

Commission s charge (o reduce duplication “uth State and iocal requirements. The

“or a Cateaory i ompact, the NRC o the wratt CEIS raacned a congiusion atout s impact
et appres 10 ail affected nuciear nower nlants, 28 Fen, Seg. 47.018 (1991

“of a Catetory 3 imvact. the NRC in the aratt GEIS rascned a ¢onciusion apout NS iMpact
At the llcensee snall avaluate s impact ‘or aacn Sent fot which it sophes 10 reneéw a
cense. 3

2 Tor a Category 2 impact, the MRC i the dratt GEIS rescned a conciusion aboyt this impact
‘nat apphes 10 ail aftected nuciedr Dower HIaNts T.aNTs 1781 are within certain bounds. Id.




e B WL e T oW T g - T - Tt M dae™

CEQ’s NEPA reguiations require as follows, 7o better integrate environmenta
fmpact statements into state or local planning processes, statements shall discuss
any inconsistency ot a propesed plan with any approved State or local plan and
laws (whether or not federaily sanctioned). Where an inconsistency exists, the
statement should describe the extent to which the agency would reconciie its
proposed action with the plan or law." 40 C.F.R. § 1806.2 (1992). The NRC's
use of generic determinations. principaily Categories 1 and 2. circumscribes the
Commission's ability to reconcile inconsistencies between its determinations made
now and tuture State or local laws or plans, ncluding State determinations in

ntegrated resource glanming  {IRP! or similar sroceedings and environmental

feviegws.

As will be shown telow, the NRC's designation of need and aiternatives as
Category 1 ssues conflicts with the traditional authornity of the States over the
determination of the neea for generating capacity, As also will be shown below,
the NRC’s treatment of need and alternatives as well as the categorization of
anvironmental impacts as Category ' and 2 issues harms the quality of the NRC's

sronmental review process (1self As @ result, the Proposed Rule's
1120 poration of generic determinations in the NRC's environmental review process
net only encroaches on the States traditional authonty but it also thwarts full

anvironmental disclosure 10 the NRC Commissioners and the public.

8. THE NRC STAFF'S PROPOSED CHANGES TO CERTAIN PROCEDURAL
ASPECTS OF THE PROPOSED RULE DO NOT ADDRESS
SUBSTANTIVELY THE STATE OF MINNESOTA’S CONCERNS.

The NRC staff's proposed changes to certain procedural aspects of the

Propcsea Rule in response to comments of the CEQ and the EFA do not address

L
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supstantively the State of Minnesota's opjections to the Commission 's rulemaking.
Major features of the modifications to the Proposed Rule include the foilowing: {1)
A site-specific supplemental environmental impact statement ("EIS") will be
publishea n draft for public comment (rather than a final environmental
assessment ("EA")); (2) conclusions on the overall cumulative impacts will be left
entirely to each site-specific supplemental EIS and no conditional conclusion will
be made in the final rule; and (3) procedures wiil exist whereby public comments
will be accepted on any issue regardless of its categorization as Category 1 or 2 or
3 and it the NRC statf determines that the comments contain new and significant
ntormation, the statt will then determine whether that information substantively
alters the results of previous analvses. While these proposed changes may
rermove certain procedural impediments to public participation, the only notable
change proposed by the NRC staff is the preparation of a supplemental

site-specific EIS for each license renewal proceeding.

The significance of the NRC staft's proposed site-speciiic suppiemental EIS is
negated, however, to the extent that the Commission decides in this rulemaking to
foreclose meaningful public participation by the States and others in advance of
ndividual nuclear power plant rehicensing applications. A decision now by the
NRC to treat need and alternatives as Category 1 issues not subject to further
review effectively bars timely participation by the States and the public during
individual nuciear power plant relicensing proceedings, notwithstanding the
preparation of a site-specific statement. Likewise, a decision now to categorize
eighty (80) environmental impacts as Category 1 issues and twenty-two (22) as
Category 2 issues out of 104 environmental impacts identified in the draft GEIS

hmits timely participation by the States and the public.

B oo o ot Ll e e L o Ul B e = B - B Bl L B N i B Bl it B e R S B s



48 currently gratted, <he Proposed Rule adogsis gensric conciusions for the
Nnest contraversial aspects of tna £iS ,ears or :ven agcades cstore all 109
jommercial nuclear power reacters rauonauy are engipie for iicense axtensions. A
site-spectiic statement aniy addresses 1SsU2s not nraviousiv resolved uy the GEIS
idopted m the tinal rule. Zince the araft GEIS ¢ assifies neea 35 a Category 1
asue it will receive no further considerauon during cense renewal. In addition
agnty two (2) of the 104 enviranmental «mpacts are clearly identuied as not
‘esolved under the Proposed Rule and dratt GE!'S.  “roposed determinations are

nal tar eghty {30) of thege wmpacts (Category 1) ung for another twenty-two (22}

icept unaer special croumatances (Calegory i These snwvirgnmental impacts
¥l AlsO fot receive turther consigderaticn Juring ‘cense renewai. 't the NNC

wroceeds now 10 adOpt these ganenc aetermmnatons. the public cannnt participate
idequately in the development ¢’ information regaraing environmental impacts at
the time ot individual rshecensin applications . ithou. resart = difficait and
cumpersome rulemaking procedures of the demonsiration of new znd significant

nfotmation. Neither nrocess 1S accaptable.

Nhile the NRC starf's propesal pgrmits puzilc comments on Any issue
fagaraless of s categonaton, the statas and others stll wouig have to satsty
ommission statt that those comments contain ~2w and significant information
ang statf would then determme wrether that mtarnaucn substantively changes
the resullts 9 previous anailvses). ~his orocedure Toes hittle to Jlav the State of
dinnesota’'s concerns,  The categenzation of need and giternatives &s wateqory |
SSUL L. as well 35 wvirtua'y all anveronmental impscis as Category 1 ar 2 issues
neans hat intormatcn subomitted ty the Siates ana others, at the nme the NRC
arapares a supplemental site-specriizc IS, Jould be ‘squired o meet the threshoid

i “naw ana siamificant’ nformation.
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1 This htmus test impermissibly shifts the NRC's burden of snvironmental
disciosure 12 the States and the pubhlic. Shifting this purden is contrary to the |

i

% Commussion s affirmative obligation to seek out information concerning the
' environmental consequences of relicensing individual nuclear power plants.
. : ey
3 Moreover, it tne NRC dechines now to fix the numerous technical inadequacies in
?
o

the draft GEIS identified by the Minnesota Agencies in the State's
Marcnh 13, 1992, filing, it may not be possible for the State of Minnesota, other

States and the public to raise substantially simiiar issues in the ‘uture in that

R WAL Bl S———

reglated mformauon was conwgered and diemissed as part of this rulemaking.  In
thig regara. nformaton crivical to the NRC's environmental review process for

- individual nuciear power plants may be rejected by the NRC (or its statf) solely

!

|

I

because It |s ceemea not to constitute new” information. ]
As a resuit, the NRC staff's proposed changes do not address substantively i

the State of Minnesota's concern that the Proposed Rule relies too heavily on the

use cof generc determinations for need and alternatives as well as environmental

impacte in the draft GEIS. The NRC staff's procedural changes are not a

| substutute in any wayv for changes to the final rule that agdress the Proposed

Rule s substantive defects which result in federal encroachment on State authority

ang thwart full environmental disclosure to the NRC Commussioners and the public.

e U —— T

1
The State of Minnesota's modifications are intended to address these substantive
shortcomings in the Proposed Rule.
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THE PROPOSED RULE ENCROACHES ON THE STATES' TRADITIONAL 1
i AUTHORITY OVER THE DETERMINATION OF THE NEED FOR !
i GENERATING CAPACITY. 1

The NRC's proposea treatment of need ano siternauves as Category 1 issues

leany contlicts with the States traditional authority over the determination of the v

‘a8 Tor generating capacity. ™ nospne of tte States ~istoric authority (o

squlate electric unhties with regpect 10 non-sarety aspects of nuclear power
jeneravon, ncluging guestions of need, rouability,. Sost, ana resource ontions, the
‘RC has determined (1 This fulemaking 1o amend 1§ anvirenmental review

rocegures indat nuciear power all g neeged 1oy Jgcages 13 come..  n the basis

el B ol S S A L e e
L

1 n @ langmark case concerming tederal praemption of < clear matters. the U.S, Suoreme Court
Jelineated the areas preemntea by the Federal Government ang those left to the Siates in the
aréa ol nuctear regulation: e Federal Government mamntaing comolete control of the
‘adiplogical Nealth ang calety aspects of nuctear energy aeneraton ang the States exercise
iheir traqitional authority aover egconomic questons sucn as the neeq tor agational gen’aratm

“apacity, 1he type of generauna faciities 1o be censed, .and use, and rmemakeng Pagitic

I _Q}( ang Electric | umpgnv s State Enerqy Aesogre 05 neervation & Developme

. Lommssion, <61 LS, 180, 21 (1583) iholding that a Calforna statute t,onaltuomnq the

canstruction of Jadmenal huciear power plants on a state agency tinging that adegquate

‘torage Tacilites aund means of disposal are avalapie for nuctedar waste iles outside the

aderallv aocupied Tield of nucear sataty reguisrn),

¢ Pogitie Gas ang Elecine Comodny, supra. the Sutre™e Lourt receamzea that need for asw
dower faciites, (NeIr economic teasiliiity, andg rates ang services. i@ areas ihat have neen
characteristicaiy qoverned 0v the Slates. 4. ar .05, Vith tha excepuon of the broad
wthanity 61 the Fegeral Eneray Regulatory Commission over the nged for and prging o
stectrical pawer transmittea 0 interstate commercs (Nese £conomic aspects of electncal
gneranon nave baen ragulaled for Mmany vears and = areat getail by the ::taws. td. at 208.
The Supreme Court noted an earier decision in wrich the Court conciuded, “There 15 little
Toubt that unoer the Atomc Zaergy Act of 13854, siate puplic ulilily commssions of simiar
bodies are empowered to make e initial decision regarding the need for power,” Id. at 206.

1ting -,qumnnt -mxngi Nucraar Power Corp. v ‘latyral Resources Defense Couned, 0o,
135 J.5. 219,850 (19

T e T T e e .

dn the other nand, the Supreme Court observed that 1ne Afomic Energy Commussion'd "AEC™!,
wow the NRC. was given hne exclusive wirisdiction  naer the AEA to hcense the transier,
fahvery. rsceint. acquistion, COSSESSION. and use of ~uyciear materals. |d. at 207. citing 42

1,5.C. 18 ZD1&te), 12y, g8y, ~O61-2064. 2071-2078 2081-2099. 2111-2114 11976 ed. ang

L

:. “upp. V1. The Sugrame Cour? noted fhat no role was et for the States on these subjects,
l 4. at 207, But the Suoreme Court also concluded that tre AEC was not given authority over
1 ine generaton of slectrienty e, or over the sconsmic auestion wnether a particular piant
{ shoutd ta pupt. Id. The Sugreme Court drew :~g mmportant nterence: ‘It is almost
I' nconcevabie that Congress would tave Wit a reguwiatory vacuum: thae aniy reasonable
] fferance 15 that Congress intended the States to confinue 10 maxe these fudaments,” .
w 208, 1 the Supreme Court s view, » 271 of the AEA removes any dotbt that cuestions
} afaroing ratemaxing and ine need for a olant were to ramain m State nanas. i,

¥
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E ot its assessment of neeq, including faulty assumptions of gradual and predictable 3
: . change in tecnnoiogy, =neray law and regulation. and faulty assertions of the

l

nregictability of worid o1l prices, Jross national product and other 2conomic

o e e S e

vanables decades In advance.® the Commussion classified need as a Category 1

T Em— .
i

issue, requining no further consideration during license renewal. 56 Fed. Reg.
47,018, 47,029 (1891). Thus, the NRC has proposed to predetermine that every
aone of the nation's nuclear power olants 1s needed without obtaining adequate

mput from the States and without regard to the record developed in State IRP or

simtlar proceedings, necluding underiving data and anaivses, and State

dJetermmanons in those grocesqings. 5

To the extent that NEPA requires the NRC to consider need and alternatives, 3

e e

the NRC shouid discharge 115 environmental review duties (n such a way that it
does not encroach on the States iraditional authonty over the determination of

the need for additional generating capacity. This potential for federal

el Y RRSTR.

ancroachment on State authonty stems from the requiatory overlap between two

L i o e —

Ley statutory provisions: % 102 (2) of NEPA which requires the NRC 1o prepare a |

jetailed statement on aitarnatives® and & 271 of the Atamic Energy Act of 1954

R e

CAEAT) whnich preserves the &tates historic authority over need and

alternatives. . The encroachment by the Federal Government on State authority :

e el B

1 5. Sep generally "Comments and Hecommendations of tha fMinnesota Agencies’
I Maren 13, 19821, pp. S0-50 (detalled commants on the draft GEIS" sections addressing need
for generaton capacity ang aiternatives 1o rencensing of inoividudl nuciear power plants).

i1 Section 102 (2] ot NEFA reauires all federa: sgencies 1o ssue a "detaled statement” on the
anvironmental unpact ot al ‘major Tederal actions significantly atfecting the quaiity ot the
hiuman environment © Thus statutory provision also reguires that the detaied statement
includge 'alternatives 1o trne proposea actien,” 42 U.S.C.A. 8§ 4332(2)CHi {West
Supp. 1993); A0 C.F.R. § 1502.18 {1992},

Section 271 of the AEA proviges, Nothing n this chapter shall be canstrued to atfect the
authonty of requlations of any Federal. State or local agency with respect 1o the generation,
sale, or transmission of alectne power proouced througn the use ot nuciear fagiities licensed
by the Commussion .. 42 U.S.C.A § 2015 'West Supp. 1993),

T T—— S — S
SR e

e L . A
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Jver the deterrmination of the continued need for nuciear power rlant capacity is a ;
. naicr concern 1o the State of Minnesota as weil as other 2tates, and it is

ncumbent on the NRC to directiy address the States’ concern.

The NRC’s designation of need and alternatives as Category 1 issues i
:xasperates tha States’ concern because it wholly disregards the States’ f
tragittonal regulatory role in analyzing the need for generating capacity, a role
recently bolsterea by Congress’ mandate to States to implement [RP in the Energy f
Policy Act of 1982 ("EPAct').8  See 16 U.S.C.A. § 2601 [West Supp. 1993).
egeral law new raguires il electne uulities 10 empioy IRP ana that all plang or ‘
ings pefore a State reguiatory authority must be updated cn 3 regular basis,
nus*t provide the cppoertumty far public participation and comment., and must '.
chntain a requirement that the plan be implemented. 16 U.S.C.A. § 2601 (West
Supp. 1993}, The Minngsota Public Utilittes Commission adopted IRP rules in
1920.2 15 SR 236. Numerous other States also have promuigated RP rules. 10

Jthers will follow suit in the wake of the recent federal legislation.

1. The NRC's Proposed Treatment Of Need And Alternatives As
Category 1 Issues Imposes Unnecessary Legal And
Administrative Burdens On The States And industry.

significantlv, the NRC's proposal has two broad implications for State
detarminations of the need for generating capacity in State |IRP or similar

oroceedings.  First, the Commussion’'s generic determinations in this rulemakin
]

1

~ppendix | contains Section 111 of EPAct which amends the Public Utifity Requiatory
Policies ACt 0 encourage Inyestments N conservation and energy eificiency by electne
ititities througn IRP processes. 16 LL.S.C.A. § 2601 (West Supp. 1893].

} Appenaix £ contamns the IRP rujes agopted by the Minnesota Public Utilities Caommission.

10, Ene Hirst. Bruce Driver ane Eric Blank, "Integrated Resource Planmina: A Model Rule,” Public
Julities Fortnigntly (March 15, 1993).
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may tecome presumptive Hindings in supseauent Srate (RP or simiiar oroceedings,
even though the U.S. Supreme Court nas conciugea that state public utility
COMMISSIONS of similar bodies have the authornty °2 make the decision regarding

the nzed for power. Vermont Yankee MNuclear Power Corp. v. Maturat Resources

Defense Council, Inc., 425 UU.S. 519, 850 (1278). Second, States may be forced
to intervene in NRC proceedings at the ume of ndivicual nuclesr power plant
relicensing applications I the GEIS' gjenernc determinations regarding need and
alternatives differ markedly from State determirations in State |RP or similar
proceedings.  As a result. resoiving key differences between State findings and
srior NRC seterminations, pernaps dgcades -4 dt the nme 2f relicensing
ipplications, wvould impose additional aamimistrative and legal burgens on the

States and Iingustry in State and federal proceedings.

The Comrmussion Chairman s inquiry about feseral preemption and rasponse
af the Deputy General Counsel, 'Ar, Malsen, at the NRC's Februarv 19, 1993,

oriefing ilustrates the State of Minnesota’s concern:

CHAIRMAN SELIN: Do state agencies sucn as public utility
CommMISSIONS lose thelr optons 1o do "2ir review naependently
or completely mn aither case’

MR. MALSCH: Nothing in NEPA has anv atfect {sic) at ail and
nothing we would do under NEPA can nave any atfect (sic) on
the junsaiction of authonty of state anc local agencies 1o either
anvironmental evaluations, ssue environmental permits or do
sconamic evaluations, set rates or make need for quality
determinations. The two operate in parallei. Qur actions can
nave no effect whatsoever on therr aztions as a legal matter.
50, to the extent that there were comments suggesting that we
vere preempting of preciuding them from doing thewr --
zxercising their own judgment, those ccmments are mispiaced.

Now they do have a practical effect in “ne sense that here is the
gderal_government speaking to an ssue wnich they must 3iso
;peak 10. So. what we do mav have an influence on wnat they
30, but it certainty has no preciusive effect,

5

Lo

1
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NRC Briefing (February 19, 1283), Unofficial Transcript at 17-18 (emphasis
added). The following exchange between Commussioner Curtis, the Senior Task
Manager, Mr. Cleary, and the Deputy General Counsel at the Commission's

briefing is also tlustrative:
COMMISSIONER CURTIS: [l] just don't grasp at this point what
the preemption concern is.
MR. CLEARY: Well | think it's very closely tied in with our
attempt to make this area a category 1 in the GEIS at this point
in time.

MR. MALSCH: And that would be now.

_ COMMISSIONER CURTIS: Category 1 binds the federal
} government, it doesn't bind the state PUC.

MR. MALSCH: No. but the comment thgt it has a Qragygal

J‘ _s_gmfucgnce in_terms of the federal government has spoken and
v has sgnd, Al ngngg are needed,” hag a practi ga! impact in _then
{ future din

NRC Briefing (February 19, 1993), Unofficial Transcript at 43 (emphasis added).
| While the Commissioner’'s point may be correct as a legal matter, the practical

affect of the NRC's rulemaking is to encroach on State authority over the

determination of need and alternatives. For a State to preserve 1ts traditional

authority i1t would be required to intervene in NRC proceedings and challenge the

Commission s generic determinations at the time of individual nuclear power plant
relicensing proceedings to convince federal decision makers that the State had

considered more timely and complete information regarding need and alternatives.

s e el e eEaE el

The resuit i1s still the creation of unnecessary legal and administrative burdens on

the States and industry in State and federal proceedings.

T T, —
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i J.  THE DRAFT GEIS FALLS FAR SHORT OF FULL ENVIRONMENTAL
b DISCLOSURE TO THE NRC COMMISSIONERS AND THE PUBLIC AND

i: FACILITATING PUBLIC PARTICIPATION. ,
@

; The draft GEIS falls far short of fuil environmental discliosure 1o the NRC
Commissioners and the public and faciitaung public partcipation. Chiefly, the

! iratt GEIS does not provide the NRC Commissioners with an environmental

' dfisclosure sufficiently detaled to aid in the substantive decisions whether to

i‘ r@ticense ndividual nuclear power plants in light of the environmental

z: :onseauences. <40 C.F.R 7 1500.1 /g) (1992) ("The NEPA process is intended ta :
| 2lp nublic otficials make decisions that are based on understanding of ﬁ
E ‘nmvironmental consequegnces . Moreover, the draft GEIS fais to disciose !
I} idequate information 1o the pubhc regaraing the envirconmental consequences of E
E relicensing individual nuclear power plants, and it does not encourage adequate
,

t public participation 'n the development of that information. l
i 40 C.F.R. § 1500.1 (b} ("Accurate scienufic analysis, 2xpert agency decisions, :
: ind puplic scrutiny are essential to implementing NEPA.") (emphasis added). 1‘
"
| 4 properly drafted statement should compel faderal agencies 16 give Serious ‘!
l veignt 1o environmental factors in making discretionary cnotces. Sierra Club v, i
: Morton, 510 F.2d 813. 219 (5th Cir. 1975); Monroe County Conservation Council

' (. Yolpe, 472 F.2d 693, 697 (2nd Cir. 1972). NEPA 15, it the very least, “an

I anvironmental full disclosure law, for agency aecision makers and the public. |
! Monroe County Conservation Coungt, supta, 472 7.2d at 897. in that

E ronnection, the EIS should provide decision makers w~ith an environmental

. lisciosure sufficiently detailed to aid in the substantive decision whether 1o '
§ aroceed with the oroject in Lght of 118 environmental consequences. Trout

3 Unlimited v. Morton, 508 F.2d 1276. 1282 (3th Cir. 1974}, !t should aiso act as

:
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A L, L .an snvironmental full sciosure 1201 By groviging e puoilec “ath  aformation on

=
“‘7 , he snvironmental mMpact 91 Me Sropasea droect as well d4s encouraging public
e .
Eﬁi, 5 sartcipation in the development f that information.
EL 209 F.2d at 1282. The NRC': Provosed Rule ians on both accounts.
[L'.’_. i
F‘J T NEPA Requires Full Environmental Disciosure "o The NRC
‘:‘I-.; Commissioners Ana The Public.
2
b
i NEPA teauires full snvironmental gisciosure to the NRC Commissionars and
', | e oublie, 40 CF R 1800.1 51018682) ("MEPA vprocegures must msture that
1
4 snvironmental cnfgrmation 5 avagapie o .ouphie officias ang sitzens betors _
i i@otsions aré made ung Nerere isuons are taken.’!,  The dgraft GEIS I8 not
suificiently detailed o aig the "IRC Zommissioners ang it 2ges not disclose
agequate ‘nigrmation to the pubiic Tor tnree kev reasons. Sirst, the EIS contamns *
aumerous technicatl inadequacies. econd, the statement ormits 1he most complete ‘
3 ‘
ang tmely (nrermation avaiiable ragaroing need and alternatives. Third, the . I
' ipcument excludes material (nformation from States’ sxisting anvironmental “
;;-' yoHCIes and critena and States snvironmental raviews under ‘little NEPA" ‘
h "ENEPAS") dtatutes. s 4 reswt. (e NRC snould not agopt the draft GEIS’
nalyses In the Cummission & environmental regulations Tor ng anvironmental
‘aviaw O applicatons o Tanew Iperaung licenses for nuciear nower plants at
HOOCUF.R. Part 21 because the £iS contains numerous defects.
T 1 "he aratt GEIS contains numerous technical inagequacies.
1 “he draft SEIS s not sutficiently oetatled 10 ag the NRC Commissioners ana
B - | tpes not discioge adequate miormaton ta the public because the £iS contans

wumerous tecnnical inadequacies.  is the Minnesota Aqgencies nemonstrated in




thew Maren 13, 1992, filing, the draft GEIS is iong on unsupported assumptions
and conclusory statemeants and short on empirical data and scientific authorities.
The State of Minnesota’'s energy, environmental quaiity, poilution control, natural
resgurces, health, ang public safety agencies provided extensive comments on the
draft GEIS" flawed analyses in these key areas: !1) need for generating capacity;
{2) alternatives to relicensing of individual nuciear power plants; (3) human heaith;
(4} hvdrology. terrestrial and aquatic ecology, and land use; (5} solid waste
management; and (6) postulated accidents. "Comments and Recommendations of
the Minnesota Agencies” (March 13, 1992), op. 29-87. The Proposed Rule and
iraft GEIS have yet o be revised to provide missing mformation, “x techmcal
flaws. ana correct unsupported assumptions cited in the Minnesota Agencies'
previous filing,

b. The EIS omits the maost complete and timely information
available regarding need and alternatives.

The drait GEIS is not sufficiently detailed to aid the NRC Commissioners and
it does not disclose adequate information to the public because the £IS omits the
most complete and uymely information available regarding need ana alternatives.
Principally, the statement does not reflect the key role that State IRP or similar
proceedings play in generating the most accurate and current data available
regarding need and ailternatives at the time of the NRC's environmental review,
As discussed above. Federal law requires eiectric utilities to update their IRP filings
at feast every five vears. 1€ U.S.C A. & 2601 (West Supp. 1993}, This
continuing process ot collecting and analvzing the most current data about
resource planning options, including the cost and availability of alternative energy

sources, by industry and State requlators will produce information that is more

16



-ompiete and Umely at the ume of individual riuclear power olant relicensing
applications than the NRC's adoption of a GEIS that i1s an 2ssentially static
Jocument which does not reflect ongoing inaustry, reguiatory, and technological
changes. As a result, the draft GEIS does not make adequate information available
to the NRC Commissioners and the public to constitute full environmental
disclosure. To the extent that NEPA requires the NRC to consicer alternatives as
part of its environmental review duties, the NRC would be deficient in meeting its
NEPA responsibilities if it adopted an EIS, particularly the draft 3EIS, that tails to
:onsider State IRP or similar proceedings, inciuding underlying cata and analysis,

ind State determinations in those proceedings.

- The draft GEIS excludes material information from existing
State environmental policies and standards and States’
environmental reviews under SNEPAs.

The dratt GEIS s not sufficiently detaileg to aid the NRC Cammissioners and
the public because the EIS exciudes material information from existing State
environmental policies and standards and States’ environmental reviews under
SNEPAs. The NRC's draft GEIS does not reflect existing State environmental
polcies and standards. importantly, it may not be possible tc consider existing
State policies and standards as "new and significant” nformation in a
supplemental site-specific EIS to the extent simiiar issues were considered and
dismissed in this generic rulemaking. Moreover, the categorization of 102 cut of
104 environmental impacts as Category 1 or 2 issues not subject to further review
except under hmited circumstances fails to take into account zritical information
from States =nvironmental reviews under SNEPAs. To ensure that the NRC's

anvironmental review process considers such information States would be forced

17
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0 resort o difficult ang cumbersome ruiemaking procequres or the camonstration

2t aw and significant intormation.

“his resuit s cieariv neoonsistent wiin the CEQ's regulations goverming the
MRC's comphance with EPA.  Speciticaily, the CEQ's requlations provide that
vnere State laws or loca) crainances nave E£!S requirements in addition to, but not
n contiict with those in “EPA, the NRC is required to cooperate in fuifilling these
eguirements as well as those of Fegeral laws. 30 C.F.R. 5 1506.5 {1992).

-ompliance with this provision 15 virtuady impossible f the NRC's adoption of the

™8
o
e

(£

] ne final rifle Coss not renect sxisting - State environmental oendies and
‘tandards applicapla (2. sach nuclaar power pilant. ang there 15 no viable
mechanism [or such ooacies ang stanaards to be considered in the NRC's
anvironmental review process. |n aadition, the NRC's compliance with the CEQ's
directive (s diminished cganiticantiy 13 the sxtent that the Commission imposes
difficult rulemaking ana administrative burdens on the States in seeking
ronsideration of material nformation from States’ cnvironmental reviews under
SNEPAs.

2 NEPA Requires Adecuate Public Participation in The
Deveiopment Of Informauon Concerming Environmental Impacts.

The drart QEIS dees not encourage adequate public participation in the
ievetopment of infarmation concerning the environmental consequences of
supstantive decistons tc sehcense namvidual nuciear powefr miants. The NRC's
@avy renance on Category 1 oana O determinations (n the Froposed Rule
avtscarates the States :nd cothers apilities to participate meanmingfuily in the
“hC'a environmental review process. © the NRC proceeds now to adopt genernc

gdeterminations Tor need =nd alternatves as well as virtually gl environmental

" -r-—-—--.-!-q1
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/mpacts, the States and the public cannot participate adequately in the
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development of information regarding environmental impacts at the time of
individual nuclear power piant reiicensing applications without the demonstration

of new and significant information or resort to difficult and cumbersome

ruiemaking procedures.
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. CONCLUSION

Nhile the State of Minnesota acknowiedges the NRC staff's etforts to remedy
the States concerns, serous deficiencies remam. The Proposed Rule and draft
GEIS continue to sutfer from multiple srrors and inadequacies. Many of these
defects are beyond the explicit scope of the January 1994 NRC staff discussion
paper and the relateo public heanngs. n the most recent discussion paper, the
NRC statf set forth several possible cha- :es to aadress the States concerns.
Vhile the NRC staft’'s opuons facilitatea discussion at the recent cublic hearings,

they are inagequale as presentsd.

The NRC staff’'s proposals to address procedural defects in the Proposed Rule
n response to CEQ ana EPA comments fail to advance significantly the merits of
the FProposed Rule unless coupied with substantive modifications. Additional NRC
staff options to address State concerns over the determination of need and
alternatives to meet that need are simply inadequate. and in some cases unclear.
‘Adaressing the Concerns ot States and Others Regarding the Role of Need for
Jenerating Capacity, Alternative Energy Sources, Jtility Costs, and Cost-Benefit
Analysis in NRC Environmental Reviews for Relicensing Nuclear Power Plants: An

NRC Staff Discussion Paper’ (January 1994), pp. 7-11

A. THE NRC MUST ADOPT FOUR KEY MODIFICATIONS TO THE PROPOSED

RULE AND THE DRAFT GEIS TO ADDRESS THE STATE OF MINNESOTA'S
CONCERNS.

f the NRC persists in this rulemaking, it s imperative that the Commission

sdopt ali of the following modifications to the Proposed Rule and the draft GEIS to

1ddress the State of Minnesota's concerns:




1. Redesignation Of Need And Alternatives As Cateqory 3
Issues To Be Considered Fully By The NRC In Its
Environmental Review Of Individuali Nuclear Power Plant
Relicensing Applications,

The NRC must redesignate need and aiternatives as Category 3 issues to be
considered fully by the NRC in its environmental review of individuai nuclear power
plant relicensing applications. It 1s unacceptable to determine need and
»lem-aatives decades in advance of individual license renewal applications as
Category 1 issues. This modification wil azcomplish three key objectives. First, it
minimizes conthcts between the States tcaditional authority over the determination
ot the need ‘or aaditional generating capacity and the NRC’s treatment of need
and alternatves for purposes of sausfying its environmental review duties.
Second, the moadification facilitates State and public participation because need
and alternatives would be considered fully during the NRC's environmental review
of individual nuclear power plant relicensing applications. Third, it ensures that
the Commission wiil be able to consider the most compiete and timely information

dvailable regarding need and aiternatives during its environmental review process.

2. Implementation Of An Environmental Review Process
Whereby The NRC Considers To The Maximum Extent
Possible The Record Developed in State IRP Or Similar
Proceedings, Including Underlying Data And Analyses, As
The Most Complete And Timely Information Avaiiable
Regarding Need And Alternatives, And The NRC Accords

Substantial Weight To State Determinations In Those
Proceedings.

In reviewing individual relicensing applications, the NRC must implement an
anvironmental review process whereby the NRC considers 10 the maximum extent
possible the reccrd developed in State IRP or similar proceedings, including

underlying data and analvses. as the most complete and timeiy information

R T R T S T
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available regarding need and alternatives, and the NRC accords substantial weight
to State determinations in those proceedings. According 'substantal weight” to :
State ceterminations means that the NRC must justify and explain significant i
differences between its treatment of need and alternatives for purposes of |

|

anvironmental review and the State s determination of the need for generating

i
.
I
]
)

capacity. This modification to the Proposed Rule is necessary to secure the

; Commussion’s full consideration of the record developed in State IRP or similar 1
proceeaings, ncluding underlying data and analyses, as the most complete and
: umely nformation available regarding need and alternatives, and to accord
substantial weight to State determinations in those proceedings. In aadition, the

" moedificaton is needed to reduce duplication with State processes.

The modification of the Proposed Rule in the above manner 1s essential to the

NRC's comphance with the Council on Environmental Quality’s ("CEQ")
} requirement that federal agencies cooperate with State agencies to the fullest
: axtent possible to reduce duplication between NEPA and State and local
requirements. 40 C.F.R. 5 1506.2{b) (1992). Reduction of duplication with State

raquirernents will be acnieved if the NRC uses the record deveiloped in State IRP or

f simiar proceedings, ncluding the underlying data and analyses, and State
‘. determinatiens in those proceedings to the maximum possible extent as the
|
| reterence point for its own analysis at the tume of individual nuclear power plant
‘i
]
]

relicensing applications. See Citizens Environmental Councit v. Volpe,

487 F.2d 845, 854 (8th Cir. 1973), cert. denied 416 U.S. 936 (1974) (holding

1

1

5

| . ! o

i that federal agency did not abdicate a sigmificant part c¢f its responsibility to a
I State ager.cy since 1t did not “rubber stamp” or adopt an unaltered or incompletely
|

reviewed EIS).
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Moreover, this moaification is required to ensure the Commission’s
comphance with the CEQ's directive 10 reduce paperwork, 40 C.F.R, § 1500.4 (ki
(1992) ("Agencies shall reduce excessive paperwork by . . . lelliminating

duplication with State and Iocal procedures . . ." (emphasis added)) and the federal

Paperwork Reduction Act's manaate to minimize the Federal paperwork burden,
44 U.5.C.A. § 3501 2t seq (West Supp. 1993) (The purpose of this [law| is "(1) to
minimize the Federal paperwork burden for . . . State and local governments . . .
(2) to minimize the cost to the Federal Government of collecting, maintaining,
using, and disseminating information: (3) to maximize the usefulness of
ntormation collected. mamtained, and disseminated by the Federal Government

). This change reduces unnecessary paperwork and minimizes costs to the
Federal Government, States and industry. It also fosters the usefulness of the
information coilected because it will no longer be necessary for the NRC to
reconcile genenic Category 1 or 2 determinations with the record developed in
State IRP or similar proceedings, including data and analyses, and State
determinations in those proceedings to the extent such determinations differ
significantly,  As a result. the NRC's envirenmental review will be streamiined in a
~ay that reduces duplication with State processes and strengthens the decision
making process. See 40 C.F.R. § 1500.7 (1992) ("NEPA's purpose is not to

generate paperwoirk -even sxcellent paperwork--but to foster excellent action.").
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inciusion Of An Explicit Statement in “he Text Of “ha
roposed Pule itseif That The Aule in No Wayv Preempis
3tate Jurisdiction OQver The Oetermination Of Tha
continuea Need For Nuciear Power Plant Capacity <nd
That The NRC's Consideration Of Need And Alternatives is
Oniv Intended To Fuifill The Commussion s Environmental
Review Duties.

“he NRC must inciude an explicit statement in tne text ot the ~“ronosed Rule
Lgeit that the ruie \n No way preempts State wirisdiction over the -stermination ot
the sontinuea neea 19r nuciear power olant Sapacity and ~at the NRC's
ensderation Of need ang siarnatuves 18 omv- intenced o fuihl ;di‘ﬂmlSSIOf\ 8
nvirenmental review auties. Vhile e State of Minnasota acknoyv. 2gges the NRC
stait’s recent otforts 1o sadress this concern, the Commission s1a1i's proposal to
neiude an explanation in the rederal Reqister Notice 1s not sufficient. "Addressing
the Zcncerns of States and Others Regarding the Role of Neea ‘3r Generating
~apacity, Alternative tneray Sources, Utility Costs, and Cost-Berent Analvsis in
NMRC Znwvironmental Seviews for Relicensing Nuclear Power Plants:  <n NRC Staff
Jiscussion Paper Januarv 1894}, 5. 7. Suen a statement must o8 inciuded in
ng text of the Tinal ruie tself 1o ensure that there {5 70 ambiguity 3oouUt the extent

{ ine NRC s authority.

- the NRC sdopts the Proposeg Rule, the NRC mwust amena 7~ S.5H2. 4 811

1882) 1o reaaq:

These regulations ao not areampt 3 State s - 3nt and
responsinility to determine neea for continued nuciear nower
jeneraton pasea on nan-salety considerations inciudira 18 own
State and local environmental reviews.

]
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n agdition, the NRC must aag the following provision to the Proposed Rule:

The supplemental report must contain the State's decision on
the need for that applicant’s nuciear power generation. Where
the State has found no need for contnuing power Jeneraton by
the applicant plant, the findings documented in Table 8-1 of
Appenaix B of Subpart A of this part no longer cemonstrate that
renewal of the applicant’s operating license wiil have accrued
benefits that outweigh the economic, environmental and social
cost of license renewal.

This pravision could be placed in proposed & 51.53(¢) as 5 new provision "(5)" or

18 part of T14)."

4, Revision Of The Draft GEIS To Address The Numerous

Technical Inadequacies Cited In The Minnesota Agencies
March 13, 1992, Filing.

The NRC must revise the draft GEIS to address the numerous technical
Inadequacies cited in the Minnesota Agencies’ March 13, 1292, filing. The NRC's
Proposed Rule wrongly assumes gradual and predictable change for factors
thrcughout the draft GEIS. The Proposed Rule adopts manv conclusions that are
too general or poorly supported to apply t2 individual nuciear power piant
relicensing agecisions. In 1992, the Minnesota Agencies provided thirty-eight (38)
pages of specific comments and recommendations on tecnnical inadequacies of

the Proposed Rule. These specific comments nave vet tc be addressed by the

Commission.

't 1s vitally /mportant that technical errors and omissions already recognized
pe corrected at this time. Failure to correct these technical inadequacies would
Jndermine required environmental disclosure 1o the NRC Zommissioners and the

public. Failure to do so may preclude raising them later since they mught not

L-“I‘—F‘i"'“f"—‘k-— A (AT S — B B T PR ———— R T e s—— & P p— S W W )
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i constitute ‘new’” Information. Alternatively, it would require the administrative 1
El' burden and expense of petitioning for a new rulemaking or rule waiver at that 41
-; time. This would undermine public ana State participation. Importantly, failure to {‘
E address the numerous technical inadequacies untairly shifts the burden of ensuring I(
l the Proposed Rule's completeness and accuracy from the NRC to the States and 1
! industry. :
| ‘
l

In summary, each of the modifications to the Proposed Rule discussed above

e T S

is necessary but not sutficient to address the State of Minnesota's concerns. All

are required.
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APPENDIX 1

ENERGY POLICY ACT OF 1992 ("EPAct")
IRP PROVISIONS

SEC. 111. ENCOURAGEMENT OF INVESTMENTS IN CONSERVATION AND
ENERGY EFFICIENCY BY ELECTRIC UTILITIES.

(a) AMENDMENT TQ THE PUBLIC UTILITY REGULATORY POLICIES ﬁ
ACT. -The Public Utility Regulatory Policies Act of 1978 (P.L. 95-617;
32 Stat, 2117, 16 U.S.C. 2601 and following) is amended by adding the following
1t the end of section 1111(a):

170 INTEGRATED RESOURCE PLANNING.--Each electnic utility shall
amploy integrated resource planning. All plans or filings before a State

regulatory authority to meet the requirements of this paragraph must be

updated on a reguiar basis, must provide the opportunity for public

participation and comment, and contain a requirement that the plan be

implemented.
“{8) INVESTMENTS IN CONSERVATION AND DEMAND

MANAGEMENT. -The rates allowed to be charged by a State regulated

electric utlity shall be such that the utlity's investment in and expenditures
for energy conservation, energy efficiency resources, and other demand side

management measures are at least as profitable, giving appropriate

1
\
]
|
constderation to inceme lost from reguced sales due 1o investments in and |
A . J
expenditures for conservation and efficiency, as i1ts investments in and a

|

|

gxpenditures for the construction ot new generation, ransmission, and

distribution eaquipment. Such energy conservation, energy efficiency |
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¢l EFFECTIVE DATE.-Section 112(b) of such Act 18 amenaad by inserting

[or after the enactment of the Comprenensive National Energy Poiicy Act in the

case of standards under paragrapns (7), (8), and (9) of section 111(d}" after “Act”

n woth places such vword appears in paragraphs (1) and (2).
dl  DEFINITIONS.--Section 2 of such Act 18 amended by adding the
following new paragraohs at the end thereof:

“119) Tha term 'integrated resource planning’ means, in the case of an
slectric Utity, o planning and selecticn process for new enerqgy resources
‘hat evaluates the tull range of alternatives, Including new generating
:apacity, cower purchases, energy conservation and efficiency. cogeneration
snad district heating and ccoling applications. and renegwable energy resources
n order to provide agequate and rehable service to its electric customers at
the lowest system cost. The process shall take into account necessary
‘eatures for system operation, such as diversity, reliability, adispatchability,
and other factors of rigk: chall take into account the ability to verify energy
savings achieved througn energy censervation and efficiency and the
arojected durabihity of such savings measured over ume: and shall treat
iemand and supply resources on a consistent and integrateda basis.

120} The term :vstem cost’ means all direct and cuantfiable net
0818 for an energy resource over its avalable hie, ncluding the cost of
sroduction. distribution. transportation. dtdization, waste management, and
mvircnmental comphance.

‘1210 The tarm ‘dlemand side management’ includes loag management

aghniques,
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(3} REPQORT.--Not later than 2 years after the date of the enactment of this
Act, the Secretary shall transmit a report to the President and to the Congress
containing--

(1) a survey of all State laws. regulations, practices, and policies
under which State requlatory authorities impiement the provisions of
paragraphs (7), (8], and (9) of section 111(d) of the Public Utility Regulatory
Pohcies Act ot 1978;

{2) an evaluation by the Secretary of whether and to what extent,
Integrated resource planning s likely to resuit in--

(A} higher or lower electriciy costs to an electric utility's
ultimate consumers or to classes or groups of such consumers:

(8) enhanced or reduced relability of electric service; and

(C) increased or decreased dependence on particular energy
resources; and

(3) a survey of practices and policies under which electric
cooperatives prepare integrated resource plans, submit such plans to the
Rural Electrification Admunistration and the extent to which such integrated
resource planming 1s reflected in rates charged to customers.

The report shall include an analysis prepared in conjunctuon with the Federal Trade
Commssion, of the competitive impact of impiementation of energy conservation,
gnergy efficiency, and other demand side management programs by utilities on
small businesses angaged in the design, sale, supply, installation, or servicing of
similar energy conservation, energy efficiency, or other demand side management
measures and whnether any unfarr, deceptive, ur predatory acts exist, or are likely

to exist, from implementation of such programs.
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APPENDIX 2

VIINNESOTA PUBLIC UTILITIES COMMISSION
'RP RULES

7843.0300 FILING REQUIREMENTS AND PROCEDURES.
subpart 1, Procedurai rules. Zxcept as otherwise shown in parts 7843.0100
0 7843.0600, the procedures prescribed by parts 7330.C100 o 7330.4400 apply

2 resource plan hhings.

ubp. £. Filing date. Zeamming Juiv 101291, and Julv 1, 1992, and avery
VO VeAars atterward. an seetnt uulty onall cypmit 3 proposda resource glan
overing the fdrecast perncd. "he commussiaon snall aesignate by order those

iihities wno shall maske their minal blings n 1991 and those wne shall make their
nitial filings in 1982, Toaeciding petween the yvears ‘or a given utility, the
ommission shall censiaer 19a Lize of the unlity ana its Likely need for additional
‘esources, including large energy faciiues. detined in Minnesota Statutes,
ection 216B.2421, subdmision 2, and major utiity faciities.

ubp. 3. Completeness of filing. "he resource plan tiling Must contain the
trormaton reaqured by nart J243.0400. uniess an éxempuon nas been granted
inder suppart < ftha commussion getermines pafore Saptemoboer | of the tiling
aar -that. the e antormation (5 incempiate or unciear, (1 may crder the utlity 1o
wament or giarity the nihing.

This subpart does rat limit the ant 91 grocess Larucipants to submit
niormation reguests unagear subpart .

Aubp. 4 Exemotions rom data requirements. Gefors submitting 4 proposed

3ggurce gltan. e aiitity may Se lexempted from o data requiremaent ot

varts 7834.0100 to 72473 2800 if the uulity 1] submits o written request for an
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ihings. “he comments may inciude proposed alternative resource plans descriped
in subpart 11

Sube. 11, Proposed alternative resource plans. FParties and other interested
persons may axpress support ‘or the propesed resource plan filed by a utility.
Alternatively, parties and other interested persons may file proposed resource
plans diffarent from the plan proposed by the utility. When a plan differs trom that
submitteg by the uunlity, the plan must be accompanied by a narrative and
juantitatve discussion ot wnyv the proposed cnhnanges would be in the public
nterest, consigering the tactors histed in part 7843.0500, subpart 2.

Subp. 12, Response comment period. “arties and other interested persons
may file reasponses 10 the comments and to the proposed aiternative resource
plans of other partes or interested persons from November 1 to December 31 of
the filing year,

Subp. 13. Official service list. The commission shall maintain an official
service 15t for a resource plan proceeding. The preparer of a filing shall serve
copies on persons on the otficial service list at the tme of service, except as
provided in subpart 8.

Statutory Authority: "MS s 218B.02: 216B.C8, 216B.09; 218B.13; 2188B.18;
21688.24; 2168.33; 216C.,05

History: 15 SR 336
7843.0400 CONTENTS OF RESOURCE PLAN FILINGS.

Subpart 1. Advance forecasts. A utlity shall include in the filing identified in
subpart 2 115 most recent annual submission to the Minnesota Department of
Public Service ang the Minnesota Environmental Quality Board under Minnesota

Statutes. sections 116C.54 ana 216.17, and parts 7610.0100 to 7610.0600.
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SMOP. <. Resource Dfan. & uuitv shall file a prooosed otan for meeting the ‘
;arvice needs of its customers over the forecast pericg. ~he plan must show the j
L

asgurce options the ulity oslieves it miant use to meet those needs. The plan

%
l
"
I.w

must also spectty now Ne /mplementation and use 0! Mose rasource options

vauld vary with changes n supply and demand circumstances. The utility is oniy

required to identify a ‘esource opuon genericaliv, uniess a commitment to a

SEANSENT TR N S —_——

10 reduce existing resources through sales, leases, deraungs, or retirements.
Derating ' means 1 femporarv or permanent reguction in the expected power
utout of a generating izcHity,

Subp. 3. Supportng information. A utitlity shail incluge in its resource plan

e T e e i ol Ry e T

|
!
{
|
specific resource exists a2t the ume ot the nling. The utiiity shail also discuss plans i
}
|
|

‘ling information supporting selection of the proposed rgsource plan.

e St

A. When a uulity's existing resources are nadequate to meet the

srojecteda level ot service needs, the supporting information must contamn a

coemplete hst of resourcs cptions considered for addition to the existing resources.

R e T Ty —

At @ mmmimum, the list must include new generating facilities of various types and

izes and with varnous "uel types. Zogeneration, new transmission facilities of

‘arious types and sSizes, ipgraging of axisting generation and transmission

L .

T el ¥ AR

:quipment. life extensions of existing generation and transmission aguipment.

! nag-control eguipment. ulility-sponsored conversation orecgrams, purchases from
r wonutilities. and purcnases from other utilities. The utlity may seek additional
aput from tne commission regarding the resource cotuons 10 be ncluded in the : 1
ust. For a resource option that could meet a significant part of the need identified

Sy the Torecast, thé subporung ntormation must inciudge a aeneral evaluation of

the opticn, nciuding 1t avallabibity, renability, cost. sociceconomic affects, and

N .~ Im e m .

snvironmental effects.
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8. The supporting nformauon must Include descnations of the overall
process and of the snaiytcal technigues used by the utiity 10 ¢reat2 1ts proposed
ragource olan from the svaiable cpticns.

€.  The supporting information must include an action plan, a
descrintion of the activittes the utiity intends to undertake to deveiop or obtain
noncurrent resources wenntied in 115 croposed plan. The action plan must cover a
liva-vear penod neainning with the tiing date. The acton plan rmust include a
scheagule of key acuvities, incluging construction and regulatory filings.

O. For the proposea resource plan as a whole, ‘he supporting
Atormancn must nciude a narranve and suantitative discussion o whv the plan
vouid be n the puphc interest, considennag the factors listed 0 part 7843.08500,
subpart 3.

Subp. 4. Nontechnical summary. A utility snall include In 11s resource plan
iihing a nontechmcal summary, not exceeding 25 pages in length and describing
the unlity's resource needs, the rescurce plan created by the utlity 1o meet those
needs, the process and analvtical tachniques used to create the plan, activities
raguired over the naxt five years 13 /mpiement the plan, ang the xeiy effect of
alan implementation on eiectric rates ana bills,

Supbp. 8. Combined and common filings. Utilities mav zombine theur
ndividual filings 1nte a single targer tiling, as long as the action dees not lead to a
oss of information. intormation common to twa or more of the utlities need onily
be submitted once, as long as the ing cleariv snows the utiites 1o which the
nformation applies.

Statutory Authonty: 1S s J168.03: 2168.08, 216R.09; 21688.13; 216B.16;
216B.24; 2168.33; 216C.08

History: 15 S8 32238
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7843.0500 COMMISSION REVIEW OF RESOURCE PLANS,

Subpart 1. Decision. Based upon the recora. which is the information filed
~Nith the commission in the resource plan proceeding of a utility, including
responses to information requests, the commission shall ssue a decision
consisung of findings of fact and conclusions on the utility's proposed resource
plan ana the alternative resource plans. !f the commission determines there is
nsufficient information upon which to issue findings and conclusions, it may delay
Issuing 1ts decision to permit production of the desired type and level of
nformation.

Sube. 2. Preferred plan. |f the commission concludes that a set of resource
aptions would be optimai, considering the desirabie attributes listed in subpart 3, it
may dentify that set of resource options as a preferred resource pian. A preferred
resource pian need not have been specifically proposed or advocated by the utility,
an intervening party, or other interested person,

Subp. 3. Factors to consider. n issuing its findings of fact and conciusions,
the commission shall consider the characteristics of the available resource options
and of the proposed plan as a whole. Resource options and resource plans must
pe evaluated on their ability to:

A. maintain or improve the adequacy and reiiability of utility service;

B. keep the customers’ bills and the utility's rates as low as
practicable, given regulatory and other constraints;

C. mimimize adverse socioeconomic effects and adverse effects upon
the environment;

D. enhance the utility's ability to respond to changes in tre financial,

social, andg technological factors affecting its operations; and

_—
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NIt the rigk ot agverse erfects on the uulty ang ils customers from
nancial. social, and technological fagtors that the UtHILY ¢3NNOT controt.

Subp. - ssues requiring further consideration., n (15 Jecision, ne
rommission may airect the utiity to provide in i1s next resource nian filing a
uscussion of specified 1ssues. ~he issues may include those not totally resoived
1 the current proceeding and those for which tne state of knowisdge i1s changing
‘ubstanually cetween resource wian tilings.

Subp. =. Changed circumstances atfecting resource plans. he utility shail
1Hotm e nommission and other narues (o the ast rasource nlan nroceegna of
nanged circumstances that may signiticantly iafluence na sgiecticn ot resource
Jlans. - Upon feceiving notice ot changed circumstances; the commission snall
‘onsider wnetner additional aamunistrative proceedings are necessary petore the
ity 's next regularly scheduled resource pilan proceeding.

Subp. ©. Authority of other agencies. ssuance of 5 rascurce plan decision
sy the commission does not hmit the statutory authority of other agencies in their
‘agulatory responsibilities.

Statutorv Authority: MS s 216B.C3; 2168.03, 216B.09; 216B.13; 216B.16;
21688.24; 2188.33; 216C.05

History: 15 SR 336
7843.0600 RELATIONSHIP TO OTHER COMMISSION PROCESSES.

Subp.  Other proceedings begun before plan proceeding completed. he
ommission =nall not use the resource pianning process as 3 reason to delay
nduly the compietion of a proceeaging bequn under other law.

“ubp. ~. Resource plan findings or fact and conciusions. The findinas of
‘act ang conciusions from the commission s decision 1N a rasource pian proceeaing

may b erficialiy noticed or introduced intec avidence 1 ralated commission
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OCEeaINgs, INcluding, I IXamople. ite reviews. cocnservaton improvement
ifogram appeais, depreciasion certiticatans, securnty 'ssuances, property transter
‘equests, cogeneration arc smatl power croauction tilings, and certificate of need
cases. N those proceeainds the comrmission € resource plan aecision constitutes
srima facie evidence or 72 1acts statea in the decision. This subpart does not
grevent an interesteda pesrson from suomitting substantiali evidence to rebut the
nndings and conclusions 1 another proceeding.

Cwbp. 2. Construction of major utility facilities. A utbty submitting a
roposed resource plan @ axempt from the reguirements of other rules covering
onstruction of major w1ty faciities snd aagopted unaer Minnesota Statutes,
ection 2188.24 “he axemption goes not consttute a waiver of the
J0MMISSION § nant to revigw the prudence of the construction or planming 1n later
resource plan and general rate case proceedings.

Subp. ¢ Exemptuion ‘rom resource plan tiling requirements when certificate
sf need proceedings are nitiated. The commission shall grant an exemplion from
the hihing regquirements < oarts 7843.2100 to 7843.0600 if the conditions in
iems A 1o £ are met;

L. The utinty clans 10 sucmit a certificate of need apphcation under
innesota Statutes, secuan 216B.2435.

3, The utility supmits a written request for an exemption that indicates
‘he unlity's intent to appiv 'or a certficate of need, the size and type of faciity tor
ynich ceruficaton will B2 sougnt, the orojected application date, and the utility's
willingness 10 submit @i the informatien required by part 7843.0400 subparts |
o &, with the certiticate < ° need apphicsuon. The request must be tiled b Apnt |
at the filing vear ang =t a2ast 90 davs betore the protected filing date for the

-gruficate of neeg apphcaron,
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C. The utility agrees that, if the exemption is grantec and it fails to
submit the certificate of neea application by the projected applicaticn date, it will
supmit either the certificate of need application or a resource plan */ing within 60
days of the projected application date or by July 1, whichever i1s later.

D. The commssion determines that the utility s filings in the
anticipated certificate of need proceeding will provide the informauon needed to
issue a decision and select a preferred resource plan under part 7243.0500. In
deciding whether the certificate of need filings will provide the necessary
nformation, the commssion shall consider factors such as the size anv type of
facility tor which the certuficate of need is sought.

E. The commission determines that the exemption will foster
agministrative efficiency, considernng:

(1) the extent and consequences of any delay in the receipt of
nformation that wiil result from the exemption; and
(2) the likelihood and extent of administrative ccst savings that
may result from the exemption,
Statutory Authority: MS s 2168.03; 216B.08, 216B.09; 216E8.13; 216B.16;
216B.24; 216B.33; 216C.05

History: 15 SR 336
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