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ADJUDICATORY ISSUE '

(Affirmation)
To: The Commissioners

From: Martin G. Malsch
Acting General Counsel

Subject: UCS OBJECTION TO EX PARTE COMMUNICATIONS
IN TMI-1 PROCEEDING

,

M)"(Purpose: ~ ~ ~ ~ ~ ~ ~ ~

reco5 mend that
___

Discussion: The Union of Concerned Scientists (UCS) on
November 4, 1982 filed an objection to alleged
ex parte communications between the staff and
tee Commissioners in the Three Mile _ Island
Unit 1 (TMI-1) Restart proceeding. 1/ UCS
alleged that it learned of these ex_ parte
communications at the October 6,'1982 t,

Commission meeting on " Status of Staff
*

Certification on Licensee Compliance with
Restart Requirement on TMI-1." UCS argued
that the NRC staff and the Commission at that
meeting, and in SECY-82-111, " Requirements for

,.

1/ UCS in its January 7, 1983 comments on the Commission meeting
of December 17, 1982 (on seismic qualification of TMI-1
auxiliary feedwater system)' objected to that' meeting as
violating the ex parte prohibitions. That motion will be
treated in a separate paper.
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Emergency Response Capability," 2/ and-
SECY-82-384, "Three Mile Island Unit 1.(TMI) ,

NUREG-0737 Items Status," dealt-directly with !

contested-issues in the TMI-1 Restart .

!proceeding.

UCS. alleged that "the Staff discussed facts
and presented opinion, in an. effort to
convince the Commission that.the plant is safe
for restart, which go far beyond what was
presented on the record and are in important
ways inconsistent with the record." UCS cited
one example: Item II.B.2 of NUREG-0737, plant
shielding modifications. UCS argued that
plant shielding was a contested issue and that
the Board resolved the issue by relying on.
staff's assertion that the plant shielding
modifications would be completed by January 1,
1982. UCS maintained that it is improper for
staff now to argue outside the proceeding that
the Commission should consider delaying this
requirement until after' restart. UCS
concluded that.the Licensing Board's decision,
which found the plant safe to operate once
these requirements are met, is totally
undermined by changing the requirements now..
UCS therefore moved the Commission to " hold an
evidentiary session on this point, allowing-
all parties to participate, or romand the
matter to the Licensing or Appeal Board." 3/

2/ UCS also refers to SECY-82-111A and B, which it has nau seen
because they were not public documents. Subsequent-to the
UCS filing, SECY-82-111A was made available to the public.
SECY-82-111B also is now being made available to the public.

3/ UCS also argued, with regard to the merits of the issue, that
the Licensing Board appears to have erred with regard to the
scope of modifications necessary to implement. Item'II.B.2 as
Licensee is now imposing more shielding than the Board
required. UCS stated that this is an area which " requires

(Footnote continu'ed on following page)

.
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Licensee opoosed the UCS motion. With regard
to SECY-82-384, licensee pointed out that the
Commis'sion in CLI-81-3, 13 NRC 291 (1981),
granted the Licensee's motion requesting that
the Commission itself retain jurisdiction to
alter scheduled completion dates. Licensee
noted that no party objected to that motion.
Licensee asserted that, if.UCS-is complaining
that staff's recommendations were not served
on it, UCS should have been aware of them-
because they were publicly available.

Licensee also argued that the-NRC staff had
not recommended delay in any item which was
the subject of a UCS contention. Licensee
stated that UCS' only contention regarding
plant shielding concerned shielding _for
radioactive water bled from the primary system-
during feed and bleed. cooling, and_the
shielding responding to this concern has been
installed. The additional shielding for which-
deferral was sought involves modifications to
the DHR valves and relocation of their
controls, which involve decay heat removal and
not feed and bleed cooling.

.

3/ (Continued from preceding page)

probing and which we would explore if given the opportunity,
as we request herein."

UCS also attacked the reasons given for failing_to complete
the plant shielding modifications, which were manpower and-
financial constraints imposed by the steam generator
problems. (Staff also cited vendor difficulties as a
justification for deferring the' scheduled date for-
completion.) UCS stated that GPU "has no business operating
nuclear facilities" if it cannot afford six valves and a
control panel, and that it was " difficult to believe that the
disciplines involved in addressing the steam generator
problem have substantial overlap with those required to
complete the plant shielding modifications."
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With regard'to SECY-82-111, Licensee noted
that this' document proposes a procedureLfor<

completing the emergency planning; upgrade:at:
all nuclear-power plants, and-that.it.does not
discuss requirements-and schedules for.
individual: plants. Licensee.also-argued.thatL:

!the requirements and. schedules dealing.with
emergency response. facilities.were not at-
issue-in this proceeding._~ Finally,-licensee-
noted that UCS did not need special notice of .

;SECY-82-111~because it.wes a major event:for-
anyone following emergency-planning.

' '

Staff ~also opposed the;UCS-motion. . Staff,-

like' licensee, stated that the Commission has=
determined that it would.act on requests-for 1
deferrals of-NUREG-0737 items:on a
case-by-case basis, CLI-81-3, 13 NRC'291-

'

(1981) ,- and that UCS did not object to that
procedure while' licensee's motion-was pending
before the-Commission. LThus: staff did not
view its comments as g parteicommunications.

- Staff further. suggested, if the Commissionl

believed that.the spirit of the1 prohibition;
against ex parte' communications ~had been
violated 7~that the. Commission provide the

,

documents - to the parties 1 and give :them. an
opportunity to submit written comments..
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4/ OPE assisted in preparing the following analysis.
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Martin G. Malsch
Acting General Counsel

.. s

Attachments:
(1) Proposed Order
(2) UCS motion ''

(3) .NRC staff response
(4) Licensee response
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8/ Deferral was sought for plant' shielding until the.first
-

refueling after restart.
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Commissioners comments should be provided directly to the
Office of the Secretary by c.o.b. Thursday, February 10, 1983.

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Thursday, February 3, 1983, with an
information copy to the Office of the Secretary. If the paper
is of such a nature that it requires additional time for
analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.

This paper is tentatively scheduled for affirmation at an Open
Meeting during the Week of February 14, 1983. Please refer to
the appropriate Weekly Commission Schedule, when published, for
a specific date and time.

DISTRIBUTION:
Commissioners
OGC
OPE
OIA
SECY
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UNITED STATES OF AMERICA
g NhE-3 pjggNUCLEAR REGULATORY COMMISSION

Ur I.",,

(.;- |'sN$$[ ~
BEFORE THE COMMISSION "'

.d-

.

- . - _ . _ _ _ . ._ _ _ _ ____.

)
METROPOLITAN EDISON COMPANY ) Docket No. 50-289

/ ) (Restart)

(Three '{1e Island Nuclear )M
Station, Unit No. 1) ) . __

UNION OF CONCERNED SCIENTISTS

__
OBJECTION TO EI PARTE COMMUNICATIONS _ _ - _ _ _ . . . . _

On October 6,1982, the Commission held a neeting with the NRC Staff to

discuss what the Staff characterized as a briefing on "TMI-1 Status." During

the course of this meet.ing, a great deal of information and technical opinion
'

. dealing directly with substantive issues which are in controversy in the ThI-1

Restart proceeding was communicated from the NRC Staff, which is a party to
i

that proebeding, to the Commissioners, who will make the final determination

of the. issues. In the course of this meeting, it was revealed publicly for

the first time, to our knowledge, that the Staff has been routinely engaging

in er parte communications with the Licensing Board, Appeal Board and

Conissioners by sending them lengthy discussions of technical issues related
'

to TMI-1 without serving those on the parties. We refer here specifically to:
. '

1) SECY-82-384, September 16, 1982, "Three Mile Island, Unit 1 (TMI-1) |
.

NUREG-0737 Items' Status," which in reality is not a status report,- but

proposes and purports to present justification for delay of implementation of

required safety improvements until after restart of TMI-1; and 2) SECY-82-111

March 11, 1982, " Requirements for Emergency Response Capability" which
i

.
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requests Commission approval of emergency plaisning requirements. /
O

There are
,

I

also follow-up documents to SECY-82-111 (i.e., SECY.82 111A, 111B, etc.) which

UCS has still not been able to obtain because they are not in the PDR and our

request to NRC Staff Counsel for their production has been fruitless -- so UCS

is unable to comment on their content. There may well be other SECT documents

which have been served on the Boards and the Commission, but not the parties.

We have no reason to conclude that the two which happened to be referenced and

discussed on October 6 are the only ones that exist..

The Commission meeting and the SECY documents dealt directly with

contested issues in the TMI-1 Restart proceeding. Moreover, the Staff

discussed facts and presented opinion, in' an effort to convince the Commission

that the plant is safe for restart, which go far beyond what was presented on
~

the record and are in important ways inconsistent with the record.

The law is clear that off the record briefings by one party to a

hiecision-maker in an adjudicatory proceeding concerning matters in issue at

that proceeding constitute improper er parte contacts, forbidden by the

Administrative Procedure Act and NRC regulations. The APA states flatly that

decision-makers in adjudicatory proceedings "may not consult a person or party

on a fact in issue, unless on notice and opportunity for all parties to

participate." 5 U.S.C. Section 554(d)(1). Moreover, the staff "may not, in

that or a factually related case ... advise in the decision...except as witness

or counsel in public proceedings." Id. In addition, in the section reciting

the rules governing adjudicatory proceedings, the APA repeats its prohibition
'

'against parties and decision-makers engaging in ex parte contacts concerning
l

the merits of an ongoing proceeding. 5 U.S.C. Section 557(d)(1)( A), (B). The i
!
1

__.......__... .. _____.....

*/ While UCS has not raised emergency, planning contentions in the Restart
~ hearings, many other parties did.



~

,.y- - %!*

.. .g
*

, .

section goes or to require that any er parte contacts be *placed in the public

record, and ir.itiate a further proceeding on the remedy to mitigate, if

possible, prejudice to other ' parties. 5 U.S.C. Section 557(d)(1)(c), (D).
1

NRC regulations restate these prohibitions and remedies at 10 C.F.R. Section -

2 780.
. \

_
In U. S. Lines v. / adoral Maritime Commission (FMC), 584.. _F.2d- 5_19_, 5_39__

_ _ _. -_

(D.C. Cir. 1978), the court noted the numerous cases holding that ex parte
/ .

contact'o were inconsistent with the " notion of a fair hearing and with the
g
.- ,

_
..

principles of fairness, implicit in due process." Furthermore, the court held
.. . ,

that' ex parte contacts " foreclose effective judicial review of an agency's -|

'

hinaldecision." Id. at 541. Citing from the same court's decision in Home
.

, , _

llox Office v. FCC, 567 F.2d 9 (D. C. Cir.1977), cert. den. 434 U.S. 829, the
~

'

court erplained: |

[H]ere agency secrecy stands between us and fulfillment 4

of our obligation. As a practical matter, Overton Park's |
"mandate means that the public ~ record _ must reflect what

representations were made to an agency so that relevant
information supporting or refuting those f.epresentations
may be brought to the attention of the reviewing courts
by persons participating in agency proceedings. This
course is obviously' foreclosed if communications are made i
to the agency in secret and the agency itself does not
disclose the information presented. 567 F.2d at 54 .i
Id. at 541, citing 567 F.2d at 54 ,

l

In U.S. Lines, the FMC staff communicating to the Commission an analysis

of issues before it. The court found these communications to be ingroper ,ex- ,

parte contacts, in that they " introduced new arguments and positions and )

responded to and' rebutted the arguments which protest' ant USL made 'in its
..

.

public findings." I,, d,. at 538. The court therefore set aside the agency

decision and remanded the case to the Commission for new proceedings. Id,. at
'

543 Similarly, see National Small Shipments Traffic Conference v. ICC, 590
*

F.2d 345 (D.C. Cir. 1978).
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In this case, the Staff has labeled its communications to the Commission
,

'

" status" reports, in an attempt to fall under the exception for such reports

under 5 U.S.C. Section 551(14) and 10 C.F.R. Section 2.780(d)(3). However,

the content of the Staff's briefing goes far beyond permissible status

reports, and encompasses positions and arguments on controverted issues

involved in the proceedings before the Commission and the Appeal Board.

For example, the Staff briefed the Commission on the plant shielding

modifications required to ensure that vital plant systems and equipment will,

not be unduly degraded by the high levels of radiation that will result during

a TMI-2 type accident. This was item 2.1.6.b of NUREG-0578 required by the

Commission to be completed by January 1, 1981 and recodified as item II.B.2 of

NUREG-0737 ' with the' deadline ext' ended to January 1, 1982. This issue was
'

litigated as part of UCS Contention 2 and Board Question /UCS Contention 12 and
.

vas addressed in the Initial Decision of December 14, 1981 at, for example,-

liaragraph 628. The Board resolved the UCS Contention by relying on the |

Staff's assertion that the plant shielding modifications vould be completed by

January 1, 1982, to meet the requirements of Item II.B.2 of NUREG-0737 PID, ,

at Paragraph 628, n. 72. The matter is also the subject of pleadings before

the Appeal Board. See " Union of Concerned Scientists' Reply to Staff and

Licensee Responses to Appeal Board Order of July 14, 1982" (August 25,1982)

at 4-5 -

Nevertheless, on October 6, 1982, the staff discussed the substance of

this issue and indicated that the Commission should consider further delay in )

*the deadline until after restart. In so doing, the S'taff presented a very

different picture from that presented to the ASLB on the record. In |
.

particular, before the ASLE, the Staff testified that all plant shielding

modifications necessary to resolve NUREG-0737 Item II.B.2 must be completed by
,

\'

l

i
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January 1,1982, and that reasonable progress had been made to ensure meeting
.

that deadline. Staff Exhibit 14 at 36. Now it is revealed that valves which

must be replaced had not even been ordered until September and October, 1982

. and that the control panel for those valves has not yet been ordered.

SECY-82-384, Enclosure 2 at 2. This means either that the scop (. of the task.

~ 'was misunderstood during the hearing or that the Staff's " reasonable progress" -

Id,. at 1-2.conclusion was based on nothing. d

/

I'$ addition, it may well be that the scope of modifications necessary to
~

implement the requirements of NUREC-0737 Item II.B.2 is substantially greater
,

than'"only one concern" involving two motor control centers. partial Initial
.

Decision, Dec. 14,1981, para. 628. The vagueness of the Staff SER makes this*

.

impossible to discern but it is an area which UCS believes requires probing
'

and which we would explore if given the opportunity, as we request herein.

These matters are not sinply questions of " scheduling." The condition
*

s
of the plant at restart is fundamental to a determination of whether it is

safe enough to operate -- the central issue which was presented to the ASLB.

On this score, Intervenors and the ASLB had no choice but to accept the

Staff's characterization of its own " requirements." Moreover, parties

accepted, as the starting point of this litigation that the " requirements"
'

vould . be enforced. If the requirements are changed after litigation, it

undermines the basis for the ASLB decision and deprives Intervenors of any

opportunity to challenge the sufficiency of the new, less strict reqqirements

or whether reasonable progress has been made. .

In this regard, 'we further find it inconceivable that as excuses for-

failing to complete the plant shielding modifications, you are told by your

Staff that GPU has " financial constraints," ' SECY-382, Enclosu$ e 2 at 2, and

that it has been delayed by diversion of manpower and resources to the steam

.

.

e

- -
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generator repair. H. If CPU has financial constraints which hinder it from
e

ordering 6 valves and a control panel, it has no business operating nuclear

facilities. In addition, we find it exceedingly difficult to believe that the

disciplines involved in addressing the steam generator problem have

aubstantial overlap with those required to complete the plant shielding
'

nodifications. These are weak excuses, indeed, and hardly provide a. basis for

further delaying implementation of a basic safety requirement that has already
,

been delayed for almost two years.
_

.

The Commission is now in the process of determining whether the ASLB

deciaion should be made immediately effective. The ASLB decision was, in

turn, based in this area upon a finding that the plant shielding. modifications

necesenry to protect plant personnel and vital equipnent from high radiation -

'

would be complote by January 1,1982. The information conveyed to you by the

Staff is so at odds with what it presented to the ASLB that the ASLB decision
'

be no longer valid on this point. Therefore, the Commission must either

itself hold an evidentiary session on this point, allowing all parties to

participate, or remand the matter to the Licensing or Appeal Board. UCS so

moves the Commission. The Commission may not rely only on the untested

assertions of one party to this case (which are, in large part based on

Licensee's equally untested assertions) to resolve matters in controversy or

to alter the deadlines for plant modifications. .

Finally, UCS objects to this pattern of ex parte communication between

the Staff and the Commission. We assert our right to present evidence and to

. cross-examine Staff witnesses on issues concerning the * safety of TMI-1. We

move that any future consideration by the Commission of such questions be done

in accordance with the procedural rules set out in 10 CFR Part 2, Subpart G. )

,

e
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION _, _

In the Matter of

METROPOLITAN EDISON COMPANY, ET AL. Docket No. 50-289
(Restart)

(ThreeMileIsland, Unit 1)

NRC STAFF'S RESPONSE TO UNION OF CONCERNED
SCIENTISTS' OBJECTION TO ALLEGED EX PARTE COMMUNICATIONS

.

I. INTRODUCTION-

OnNovember5,1982,theUnionofConcernedScientists(UCS) filed

with the Comission an objection to what UCS alleged were prohibited ex

parte comunications by the Staff to the Licensing Board, the Appeal

Board, and the Comissioners. " Union of Concerned Scientists Objection

to Ex Parte Communications", November 5,1982 (UCS _0bjection). UCS cites

the Comission's October 6,1982 meeting with the Staff on "TMI-1 Status,"

as well as SECY-82-384, September 16, 1982 ("Three Mile Island, Unit 1
'

(TMI-1)NUREG-0737ItemsStatus")andSECY-82-111, March 11,1982("Re-

quirements for Emergency Response Capability") as involving comunica-
'

tions claimed to be ex_ parte in nature. UCS claims that the substance of

these comunications, which relates to the deferral of certain implementa-

tion dates for NUREG-0737 action items, deals directly with issues in j.

controversy in the THI-1 Restart proceeding but was not provided to the !
.

parties to the proceeding. UCS Objection.at 1. UCS alleges that the i

referenced communications are g parte contacts forbidden by the Adminis-

trative Procedure Act and NRC regulations, citing 5 U.S.C. S 554(d)(1)
,

'

and 10 CFR i 2.780. UCS Objection at 2-3. As a result of the alleged

improper g parte comunications, UCS moves the Comission either to
.

..)
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hold an evidentiary session on the communicated information, with all

parties participating, or to remand the matter to the Licensing or

Appeal Board. UCS Objection at 6. The Staff hereby responds to UCS'

objection and opposes UCS' motion.

II. DISCUSSION

By Order in this proceeding dated March 23, 1981, the Comission,

ruling on a motion by Licensee, determined that it would decide on a

case-by-case basis requests for deferrals of implementation dates for

various THI-2 accident-related actions required by NUREG-0737. CLI-81-3,

13NRC291,295-96(1981). USC did not object to the procedure

established by the Comission for considering deferrals of implementation

dates for NUREG-0737 action items at the time that Licensee's motion

was under consideration by the Comission and should not at this late

date be heard to object. See Northern States Power Company (Prairie

Island Nuclear Generating Plant, Units 1 & 2), ALAB-288, 2 NRC 390, 393

(1975). In accordance with that Order and the Comission's request that

the Staff address NUREG-0737 requirement deferrals for THI-1, the Staff

briefed the Comission on THI-I status in SECY-82-384 and discussed the

matter of deferral at the October 6, 1982 public meeting. The Staff

does not consider its written or oral status reports to constitute pro-

hibited ex parte comunications. See10CFR552.780(d)(2)and2.780(d)(3)..

The Staff was merely complying with the Comission's directive to provide
. .

the Comission with infomation in accordance with the procedure estab-

lished by the Comission, without coment or objection by USC, in CLI-81-3.

If, however, the Comission believes that the spirit, if not the

letter, of the Comission's regulations prohibiting ex parte comunica-
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tions was violated as alleged by UCS, then the Staff suggests that the

Comission provide all parties to the restart proceeding with the refer-

enced SECY papers, the transcript of the October 6th Comission meeting,

and any other related documents which the Comission deems appropriate,

and further provide all parties with the opportunity to submit written

coments to the Comission on those documents. See10CFR52.780(b).M

III. CONCLUSION

The Staff does not believe UCS has identified any prohibited ex

parte comunications. If, however, the Comission detemines that the

identified comunications may have violated the spirit of the NRC's el

parte regulations, then all parties can be given the opportunity to

coment on such comunications. In either case, UCS' motion for an

evidentiary session or remand to the Licensing or Appeal Board should be

denied.

Respectfully submitted.

[- p .

c R. Gold erg /
ou sel fo RC taff

Dated at Bethesda, Maryland
this 26th day of November, 1982.

y This suggested procedure has been used by the Comission in past
instances in which concerns over possible ex parte comunications
have arisen. Specifically, on the matter W core water level.

instrumentation, the Comission made available to the parties to the
THI-1 Restart Proceeding Commission meeting transcripts and Staff
briefing papers and solicited written coments on the matter from
the parties. See Memoranda from Samuel J. Chilk to parties to TMI-1 i
Restart Proceeding, dated October 14, 1982 and January 15, 1982. A i

similar procedure was also followed with regard to a Staff briefing )of the Comission on information flow during the THI-2 accident. 1
See memorandum from Samuel J. Chilk to THI-1 Restart Parties, dated !
December 23, 1981.

/
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION
_

In the Matter of

METROPOLITAN EDISON COMPANY, ET AL. Docket No. 50-289
) (Restart)

(Three Mile Island Nuclear Station.)
UnitNo.1) )

CERTIFICATE OF SERVICE

I hereby certify that copies of "NRC STAFF'S RESPONSE TO UNION OF
CONCERNED SCIENTISTS' OBJECTION TO ALLEGED EX PARTE COMMUNICATIONS" in
the above-captioned proceeding have been served on the following by
deposit in the United States mail, first class, or, as indicated by an
asterisk, by deposit in the Nuclear Regulatory Comission's internal
mail system, this 26th day of November,1982:

* Samuel J. Chilk (12) * Christine N. Kohl
Secretary of the Comission Administrative Judge
U.S. Nuclear Regulatory Comission Atomic Safety & Licensing Appeal
Washington, DC 20555 Board

U.S. Nuclear Regulatory Comission
* Leonard Bickwit, General Counsel Washington, DC 20555
U.S. Nuclear Regulatory Comission
Washington, DC 20555 * John H. Buck

Administrative Judge
*Ivan W. Smith Atomic Safety & Licensing Appeal
Administrative Judge Board
Atomic Safety & Licensing Board U.S. Nuclear Regulatory Comission
U.S. Nuclear Regulatory Comission Washington, DC 20555
Washington, DC 20555

George F. Trowbridge, Esq.
Dr. Walter H. Jordan Shaw, Pittman, Potts & Trowbridge
Administrative Judge 1800 M Street, NW
881 W. Outer Drive Washington, DC 20036,

Oak Ridge, Tennessee 37830
Robert Adler, Esq.

Dr. Linda W. Little 505 Executive House
Administrative Judge P. O. Box 2357
5000 Hennitage Drive Harrisburg, PA 17120
Raleigh, North Carolina 27612

Mr. Thomas Gerusky
* Gary J. Edles, Chairman Bureau of Radiation Protection
Atomic Safety & Licensing Appeal Dept. of Environmental Resources i

Board P. O. Box 2063
,

U.S. Nuclear Regulatory Comission Harrisburg, PA 17120
Washington, DC 20555 '
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Gary L. Milho111n, Esq. Honorable Mark Cohen
4412 Greenwich Parkway, NW 512 D-3 Main Capital Building
Washington, DC 20007 Harrisburg, PA 17120

Mr. Marvin I. Lewis William S. Jordan, III, Esq.
6504 Bradford Terrace Hannon & Weiss
Philadelphia, PA 19149 1725 I Street, NW

Suite 506
Mr. C. W. Smyth, Supervisor Washington, DC 20006
Licensing TMI-1
Three' Mile Island Nuclear Station John Levin Esq.
P. O. Box 480 Pennsylvania Public Utilities Com.
Middletown, PA 17057 Box 3265

Harrisburg, PA 17120
Ms. Marjorie Aamodt
R.D. #5 Jordan D. Cunningham, Esq.
Coatesville, PA 19320 Fox, Farr and Cunningham

2320 North 2nd Street
Gail Phelps Harrisburg, PA 17110
ANGRY /TMI PIRC
1037 Maclay Street Louise Bradford
Harrisburg, PA 17103 Three Mile Island Alert

1011 Green Street
Allen R. Carter, Chairman Harrisburg, PA 17102
Joint Legislative Comittee on Energy
Post Office Box 142 Ms. Ellyn R. Weiss
Suite 513 Harmon & Weiss
Senate Gressette Building 1725 I Street, NW
Columbia, South Carolina 29202 Suite 506

Washington, DC 20006
Chauncey Kepford
Judith Johnsrud Mr. Steven C. Sholly
Environmental Coalition on Nuclear Power Union of Concerned Scientists
433 Orlando Avenue 1346 Connecticut Avenue, NW
State College, PA 16801 Dupont Circle Building, Suite 1101

Washington, DC 20036
Ms. Frieda Berryhill, Chainnan
Coalition for Nuclear Power Plant *Dr. Lawrence R. Quarles

Postponement Atomic Safety & Licensing Appeal
2610 Grendon Drive Board
Wilmington, Delaware 19808 U.S. Nuclear Regulatory Comission

Washington, DC 20555
Mr. Henry D. Hukill
Vice President * Judge Reginald L. Gotchy'

GPU Nuclear Corporation Atomic Safety & Licensing Appeal
Post Office Box 480 Board
Middletown, PA 17057 U.S. Nuclear Regulatory Comission

Washington, DC 20555
Michael McBride, Esq.
LeBoeuf. Lamb, Leiby & McRae Ms. Jane Lee
Suite 1100 R.D. 3; Box 3521
1333 New Hampshire Avenue, NW Etters, PA 17319
Washington, DC 20036
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' Atomic Safety & LicensingDavid E. Cole * '

Smith & Smith, P.L. Boa-d Panel
Riverside Law Center U.S. Nuclear Regulatory Commission
2931 N. Front Street Washington, DC 20555
Harrisburg, PA 17110

* Atomic Safety and Licensing Appeal.

Michael W. Maupin, Esquire Board Panel
Hunton a Williams U.S. Nuclear Regulatory Commission
707 East Main Street Washington, DC 20555.
P. O. Box 1535
Richmond, VA 23212 * Docketing and Service Section

Office of the Secretary
U.S. Nuclear Regulatory Comnission
Washington, DC 20555

*
,
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Ma ry E. /4agner U
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UNITED STATES OF AMERICA

NUCLEAR PIGULATORY COMMISSION - -- r ; .-

..u-
"h * .: . cJ.=

.7

BEFORE THE COMMISSION
__

In the Matter of )
)

METROPOLITAN EDISON COMPANY ) Docket No. 50-289
)

(Three Mile Island Nuclear )
Station, Unit No. 1) )

LICENSEE'S RESPONSE TO UCS OBJECTION
TO EX PARTE COMMUNICATIONS

_ _

0:3 November 5, 1982, UCS filed with the Commission ~

an Objection to Exparte Communications. The communications

of which UCS complains are two SECY papers (SECY-82-384 and

SECY-82-111) considered by the Commission in announced pub-

lic meetings , one dealing with NUREG-0737 implementation

schedules for TMI-1 and the other dealing generically with

plans for establishing implementation schedules for all

licensed nuclear power plants with respect to upgrading

their emergency response capability. With respect to one |
|

of the NUREG-0737 items, UCS also requests a reopening of

the TMI-1 restart hearing before the Commission, the Appeal

Board or the Licensing Board. Licensee opposes the UCS

objections and motion as totally devoid of merit.



.

.- .
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SECY-82-384

SECY-82-384 contains both a status report on

NUREG-0737 schedules for TMI-l and Staff recommendations

with respect to the extension of completion dates'for five

items. With respect to four items previously_ scheduled

for completion prior to restart the Staff recommended

that completion dates be set at restart or at March 31,

1982, whichever is later. With respect to a fifth item

'

relating to plant shielding modifications (the only item

discussed substantively by UCS) the Staff reported that

implementation of a portion of the NUREG-0737 requirements

was complete and that Licensee had' requested an extension

of time until the first refueling after restart to complete
~

'the remainder of-the item. As to the latter, the Staff

reported that it had not yet completed its review of

Licensee's request and recommended that the Commission

defer action on the matter.

UCS' principal complaint appears to be that the

Staff has made recommendations for the extension of

NUREG-0737 completion dates outside the hearing process.

It simply overlooks the fact that the Staff's recommenda-

tions are precisely in keeping with the Commission's own

orders in this proceeding.
.

!

On February 3, 1981, Licensee filed with the

Commission several motions, one of which anticipated the

procedural problem which might arise if it became necessary

-2- i
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after the close of the record before the Licensing Board

to extend any of the completion dates which had.been

presented to the' Board. ' Licensee urged the Commission to

modify its Order and Notice of Hearing of August 9, 1979,

to make clear that in this' situation the Commission itself-
retained jurisdiction, upon the recommendation: of the

Staff, to alter scheduled completion dates. In granting

Licensee's motion by Order-dated March'23, 1981 (CLI-81-3)

the Commission explained and paraphrased Licensee's' motion ..

as follows:

In its February 3 motion, licensee asserted
that it is prepared to meet the same implemen-
tation schedules that are requiredf for oper-

~

ating reactors, but expressed the concern that
developments subsequent to the close of'the
hearing record (for example, delays in the pro-
curement of necessary materials and equipment)
may make it impossible for it to meet present
schedules on all action items. It therefore
requested the Commission to modify the August 9,
1979 Order to make clear that the Commission
retains the flexibility to defer until after
restart, upon the recommendation of the Director
of the Office of Nuclear Reactor Regulation,
licensee's implementation dates for NUREG-0737'
action items where such deferral is consistent
with implementation schedules for operating re-
actors.

The Commission Order granting the motion specified that the

Commission would retain its flexibility to consider on a

case-by-case basis developments which affect.the ability of

Licensee to comply with requirements recommended by the

Licensing Board.

-3-
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Licensee's February 3 motion was served on all-
.

parties to the proceeding. Neither UCS nor any other party

filed any objection.

UCS also appears to complain that the Staff's

recommendations were not served on UCS as a party to the

restart proceeding. We note at the outset that the Com-

mission's March 23 Order, reserving to itself the flexi-

bility to adjust NURIG-0737 completion dates after the close
of the hearing, made no provision for serving staff recom- ,

mendations to parties in the restart hearing. In any

event, however, in the present circumstances UCS' complaint
.

rings a hollow note. UCS had every opportunity to be aware,
..

'

and was in all probability actually aware, of the Staff's

recommendations. To begin with, the Commission gave public
,

notica (4 7 F.R. 43485) of its intent to hold a public meet-

ing on October 6, 1982, on the status of Staff certifica-
tion on Licensee's compliance with TMI-l restart requirements.

SECY-82-384 was a handout to attendees at that meeting. UCS

was represented at that meeting by Mr. Robert Pollard, who

presumably received the same handout as did Licensee and'

others. Even before the October 6 meeting, however, UCS was
:'

or should have been aware of Licensee's proposal to extend :
1

the completion date_for modifications to the decay heat
I

removal (DHR) valves and controls which are the subject of j
|

UCS' complaint. The Status Report attached to the Appeal

Board's Order of July 14, 1982 (taken from SECY-82-250, I

l.

-4-
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June 16, 1982) noted that there were " procurement problems"

associated with completion of this item and that Licensee

estimated completion during the first refueling outage after

restart. Similarly, our response to the' July 14 Order noted

that the DHR system modifications were only 30% complete,

and would be completed by Cycle 6 startup. Response at 4.

Finally, UCS is simply wrong in asserting that the
Staff has recommended Commission consideration of a delay in
T,._

a NUREG-0737 item which was the subject of a UCS contention. .

UCS' only contention (Contention 2c) with respect to plant
,_

- - - - - - . , .,_

shielding was concerned soleg w,ith_ady uate_shieldinq_for,,
,

radioactivg, water bled from the primary, system,during feedu

and bleed cooling. Shielding additions which the Licensing
_ _ . ~ . -. - _ .. _ _ . . _ . _ _ _ _

.

_,_

Board found to be a satisfactory response to..this issue

have, as reported in SECY-82-384, already been completed.
_ _ .

- - ~ - -

_

Modifications to the DHR valves and relocation of their
controls, designed to avoid possible overexposures in

different circumstances, have nothing to do with feed and

bleed cooling.

SECY-82-111

UCS' complaints about SECY-82-lll have even less-

merit. SECY-82-111 is a paper prepared by the Staff proposing

a procedure for completing the emergency planning upgrade at

all nuclear power plants. The Staff proposed that unfinished

items (primarily.the guidance in NUREG-0696) be negotiated

-5-
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between individual plants and their NRC project managers,

and the agreements be reflected in binding orders issued to

each plant. The requirements and schedules for individual

plants, including TMI-1, were not discussed. Further, un-

like the requirements of NUREG-0654 referenced in the Com-

mission emergency planning regulation, the requirements and

schedules of NUREG-0696, dealing with emergency response

facilities, were not in issue in the restart hearing and

were not the basis for any Licensing Board findings or . .

conditions.

It is ridiculous to suggest that UCS or any other

party needed special notice of SECY-82-ll1. The Staff briefed
..

the Commission on SECY-82-lli at an April 15, 1982 public

meeting. On May 11, 1982, the ACRS issued a letter comment-

ing on SECY-82-ll1. A second Commission meeting on SECY-82-lll

was held on June 22, 1982. The Commission was at that time

again briefed by the Staff. On July 16 the Commission

directed the NRC Staf f to negotiate implementation of the

NUREG-0696 guidance.

Substantial publicity surrounded the release and

consideration of SECY-82-ll1. In addition to the public

meetings, reports on SECY-82-111 have appeared throughout the

trade press. E.g., Inside N.R.C. March 8 (p. 7), March 22

(pp. 1-2), May 31 (pp. 4-5, 12-13) , June 2 8 (p. 5) and July 26

!

1

-6-
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(pp. 9-10). . For anyone following emergency-planning, '

SECY-82-lli was-a major. event.- .

.

Respectfully. submitted,-

SHAW,.PITTMAN, POTTS & TROWBRIDGE'
W9

. . -.

.. . _ . ._,
By: /fY)Y Y //

''
?* s

/pCounsel~ for Licensee /- -Tr3wbridge f.orge F.

Dated: November 22, 1982
. .
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UNITED STATES OF AMERICA
t.7,ifijjg[hy.gyj

.t. .

'iC LNUCLEAR REGULATORY COMMISSION
::r:A NCH

BEFORE THE COMMISSION _.

In the Matter of )
)

METROPOLITAN EDISON COMPANY ) Docket No. 50-289
)

(Three Mile Island Nuclear )
Station, Unit No. 1) ) .

CERTIFICATE OF SERVICE
..

~' 'I hereby certify that copies of " Licensee's

Response to UCS Objection to Ex Parte Communications"

were served upon those persons on the attached Service

List by deposit in the United States mail, postage pre-

paid, this 22nd day of November, 1982.
|

M S |N*

~

Iy ~Gecyfgel F. Trowbridge
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UNITED SIATES OF AMERICA
NOCLEAR REGULA'IOPY CCHISSICN

tzwl<z UIE CCt+IISSICN ,

.
.

In the Matter of ) . .. . . ~

)
Ic;ndGLITAN EDISCN CCr@ANY ) - rocket Ib.: 50-289

) (Pestart)"

(Three Mile Islard Nuclear ) :. _
_

Station, Unit Ib.1) ) _

,

SERVICE LIST

Nunzio J. Pall na 4 no, Cha 4 min Aininistrative Judge Gary J. M1x .

U.S. Nuclear Bogulatory Ccmnission Ci'.ainmn, Atcruic Safety ard Licensing
hhshingtcn, D.C. 20555 Appeal Board

U.S. Nuclear Pegulatory Ctmnission
Victor Gilinsky, Ctmnissicner Washington, D.C. n 20555 . r . _.
U.S. Nuclear Pegulatory Ccmnission .

, _.
. ..

Washington, D.C. 20555 Administrative-Judge John H. Buck
Atanic Safety and Licensing Appeal Board ~'

John F. Ahearne, Ccmnissicner U.S. Nuclear Begulatory Ocmnissicn
U.S. Nuclear Pegulatory Ctanissicn Washington, D.C. 20555

Washingtcn, D.C. 20555
Administrative Judge Christine N. Kohl

7hcr.'s M. Poberts, Ccmnissioner Atcmic Safety and Licensing Appeal Board
U.S. Nuclear Pegulatory Ocmnissirn U.S. Nuclear Pegulatory Ctmnission
Washi xjton, D.C. 20555 Washington, D.C. 20555

Ja:tes K. Asselstine, Ccmnissioner Administrative Judge Beginald L. Gotchy
U.S. Nuclear Pegulatory Ccmnissicn Atanic Safety and Licensing Appeal Board
Washingtcn, D.C. 20555 U.S. Nuclear Pc<Julatory Ccmnission

Washington, D.C. 20555
Administrative Judge Ivan W. Smith
Chainnan, Atanic Safety ard Joseph Gray, Esquire (4)

Licensing Board Office of the Executive Iagal Director
U.S. Nuclear Begulatory >4nsion U.S. Nuclear Pegulatory Ccmnissicn
Washingtcn, D.C. 20555 Washington, D.C. 20555

A&ninistrative Judge Walter H. Jordan Itcketing and Service Secticn (3)
Atanic Safety and Licensing Board Office of the Secretary

881 West Guter Drive U.S. Ibclear Pegulatory C%mnission
Oak Ridge, 7bnnessee 37830 Washington, D.C. 20555 -

ASninistrative Judge Linda W. Little Atanic Safety and _ Licensing Appeal Boarti
Atcmic Safety and Licensing Ecard Panel
5000 Ibrmitage Drive U.S. Nuclear Begulatory Ccmnissicn
Paleigh, Ibrth Carolina 27612 Washingtcn, D.C. 20555
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- Atcmic Safety ard Licensing Board Panel Ellyn R. Wiss, Esquire
U.S. Ncclear Pegulatory Ccmnissicn Emran & Weiss
Washingtcn, D.C.- 20555 1725 Eye Street, N.W., Suite 506

Washingtcn, D.C. 20006
lbbert Adler Esquire
Farin W. Carter, Esquire Steven C .Shony. .t

Assistant Attorney General Unicn of_ Concerned-Scientists
Ctmmrrealth of Pennsylvania 1346 Ctnnecticut Avenue, N.W. 41101~

505 Executive Souse Washington, D.C. 20036
P. O. Bax 2357
Harrisburg, PA 17120 AM/mI -PIPC' -- ~ -

~1037 Paclay Street
..- John A. Irvin, Esquire Barrisburg, PA _17103

-
-

Assistant Counsel
Pennsylvania Public Utility Cannissian
P. O. Box 3265 Mr. and Mrs. Ibumn Aa:todt*

Harrisburg, PA 17120 R.D. 5,
Cbatesville, PA 19320

'

Jordan D. Cunningham, Esquire
'~ Fox, Farr & Cunningham Iouise Bradford

2320 lbrth Secrd Street MI 74ERT ~~

Harrisburg, PA 17110 1011 Green. Street
- Farrisburg, PA 17102
Wi114= S. Jordan, III, Esquire . . _

--

Hantcn & Weiss Chauncey Fepford
1725 Eye Street, N.W., Suite 506 Judith J. Johnsrud
Washingtcn, D.C. 20006 Envi2umental Cbalition cn Nuclear Power

- 433 orlando Avenue
State College, PA 16801
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